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NOTE 


TO  THE  FIFTH  AMERICAN  EDITION. 


The  notes  of  the  American  editors  are  distinguished  bj  Arabic  figores,. 
with  the  exception  of  the  five  notes  at  the  conclusion  of  Chapter  III.^ 
which  are  distinguished  by  the  first  five  letters  of  the  alphabet,  in. 
capitals.  The  annotations  of  the  English  editors  are  distinguished  by 
the  letters  of  the  alphabet.  In  presenting  to  the  American  bar  the 
fourth  edition  of  the  London  work,  the  American  editors  have  given 
the  text  and  notes  of  the  London  edition  verbatim,  and  it  has  there- 
fore seemed  desirable  to  preserve  in  this  edition  the  brackets  in  the 
text  and  notes,  which  have  been  used  by  the  English  editors  to  dis- 
tinguish their  additions  to  and  alterations  of  the  original  work  of  Mr.. 
Jarman. 


PREFACE 


TO  THE  FIFTH  AMERICAN  EDITION. 


The  Dew  American  edition  of  Jarman  on  Wills,  for  which^the 
notes,  (by  the  American  editors,)  in  the  following  volumes  were  pre- 
1)ared,  was  about  to  be  published  more  than  a  year  since,  when  the 
announcement  of  the  fourth  English  edition  made  further  delay  ex- 
pedient. The  American  Editors  are  now  able,  by  arrangement  with 
the  English  publisher,  to  print  the  present  edition  from  the  advance! 
sheets  of  the  fourth  London  edition,  and  thus  to  put  it  into  the  hands 
of  the  American  bar  as  soon  as  it  reaches  their  English  brethren,  or 
sooner.  The  two  English  volumes  will  appear  together  toward  the 
•end  of  the  winter,  and  simultaneously  with  the  third  and  last  Ameri- 
-can  volume.  The  second  volume  is  now  in  press,  and  should  appear 
«arly  next  year. 

The  additions  and  changes  made  by  the  editor  of  the  fourth  English 
edition  have  added  much  to  the  high  value  of  the  original  work,  and 
keep  it,  what  it  has  always  been,  the  great  model  and  quarry  from 
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which  all  other  recent  works  on  wills  have  been  cut. 

The  aim  of  the  American  editors  has  been  to  add  to  this  most  ex- 
cellent book  a  complete  array  of  American  decisions.  In  this  effort 
they  have  not  spared  pains  nor  expense.  They  have  endeavored  to 
•examine  and  note  every  reported  case  in  every  state  and  federal  report. 
This  has  required  great  labor,  and  has  been  done  honestly  and  care- 
fully. In  some  partsx)f  the  book,  where  the  English  writers  have  only 
touclied  on  an  important  subject,  (like  testamentary  capacity,)  or 
where  there  is  no  recent  text  book  including  American  cases,  (as  in  the 
juatter  of  charitable  uses,)  large  additions  have  been  made  by  long 
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and  full  citations  from  important  cases,  in  the  hope  that  in  this  shape 

the  book  may  better  serve  those  who  have  not  within  their  reach  all 

other  books. 

No  one  can  justly  withhold  his  praise  and  admiration  from  the 

splendid  work  of  the  learned  author  and  his  English  editors.     If  the 

ever  increasing  labors  of  American  lawyers  are  in  some  d^ree  made 

lighter  by  these  annotations,  they  will  look,  perhaps,  indulgently  upon 

the  unknown  American  workmen,  and  not  call  their  additions  to  such 

a  book  presumption. 

^  JOS.  F.  RANDOLPH, 

WM,  T  ALCOTT, 
JsBSET  City,  N.  J.,  December,  1879. 


PREFACE 


TO  THE  FIRST-  ENGLISH  EDITION. 


Sixteen  years  have  now  elapsed  since  the  writer  diffidently  presented 
to  the  profession  his  first  publication  on  Testamentary  Law^  in  the  form 
of  an  edition  of  Powell  on  Devises,  with  a  supplementary  treatise  on 
the  Constmction  of  Devises.  The  reception  given  to  this  work  was 
such  as  abundantly  to  compensate  for  the  severe  labor  which  it  exacted^ 
and  ander  which  the  health  of  its  Editor  more  than  once  sank.  This 
was  foUowed,  after  the  interval  of  a  few  years,  by  the  Tenth  Volume 
of  the  Precedents  in  Conveyancing,  being  the  portion  of  that  work 
which  was  devoted  to  the  same  subject.  The  materials  afforded  by 
these  publications  have  been  freely  used  in  the  present  work;  but 
considering  the  very  large  accessions  since  made  to  the  adjudications 
on  testamentary  law,  and  that  it  has  not  escaped  the  activity  of  modern 
legislation,  it  will  be  obvioas  that  many  of  the  various  subjects  embraced 
by  so  extensive  a  range  of  disquisition,  now  present  themselves  uuder 
a  different  aspect,  requiring,  not  only  very  large  additions  to  the  matter 
which  composed  the  former  works,  but  the  rejection  of  no  inconsid- 
erable portion  of  that  matter ;  and  the  writer  is  not  ashamed  to  avow, 
that  another,  though  certainly  a  less  extensive,  head  of  alteration  arises 
from  the  changes  which  experience  has  wrought  in  some  of  the  opinions 
of  his  earlier  days.  The  result  is,  that  probably  more  than  one-half 
of  the  present  treatise  is  entirely  original ;  and  the  writer  therefore 
feels  that  he  has  to  subject  his  performance  (as  partially  new)  to  the 
criticism  of  his  professional  brethren,  whose  kind  consideration  he 
again  bespeaks,  convinced  that  those  who  are  the  most  competent  to 
detect  error,  will  be  the  most  generous  and  indulgent  in  the  apprecia- 
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tion  of  the  difficulties  which  beset  the  inquirer  into  the  principles  of 
one  of  the  most  intricate  branches  of  the  law.  To  those  difficulties 
have  been  added  the  daily  interruptions  of  professional  avocation, 
which  have  long  delayed,  and  have  sometimes  threatened  wholly  to 
prevent,  the  present  publication.  The  recent  act  has  created  some 
additional  embarrassment  to  a  writer  on  wills,  by  introducing  new 
principles  of  construction,  partial  in  their  application ;  for  by  drawing 
a  line  between  wills  of  an  earlier  and  those  of  a  later  date,  the  legis- 
lature has  diminished  the  importance,  without  permitting  the  rejection 
or  the  neglec£  of  the  old  law.  On  these  subjects,  conciseness  and  com- 
pression have  been  specially  aimed  at,  and  some  additional  labor  has 
been  willingly  incurred,  in  order  to  avoid  encumbering  the  present 
work  unnecessarily  with  matter  which  every  passing  day  tends  to 
render  less  practically  useful. 

THOMAS  JARMAN. 
New  Square,  Linoolk's  Ink^ 
December,  1843. 
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208.  Acknowledgment  of  signature  before  witnesses  sufficient. 

212.  each  witness  sufficient. 
What  amounted  to  an  acknowledgment. 

213.  Witness  need  not  be  apprised  of  the  nature  of  the  instrument. 
What  a  sufficient  signature  by  the  witness. 

A  mark. 
Initials. 

214.  Wrong  name. 

215.  Sealing. 
Guiding  the  hand. 

IHfierence  between  signature  by  witness  and  by  testator. 
Attestation  must  be  an  act  apparent  on  the  paper. 

216.  descriptive  of  the  witness. 
Position  of  signature  of  witness. 

Applicability  of  attestation  to  several  distinct  parts  of  a  will. 
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217.  Applicability  of  attestation  to  geveral  testamentary  papers. 

wiU  and  codicil. 

218.  Animus  aUestandi. 

What  constitutes  a  sufficient  attestation. 

219.  Due  execution,  when  presumed. 

221.  Presence  of  testator,  what  amounts  to  it. 
Mental  consciousness  essentiaL 

222.  Sufficient  if  testator  mighi  have  seen. 

223.  Testator  and  witnesses  need  not  be  in  the  same  house. 

Mere  contiguity  n6t  sufficient  if  the  testator's  view  be  iaterrnpted. 
Testator  must  be  capable  of  seeing  in  his  actual  position. 

224.  Where  testator  is  unable  to  move  without  assistance. 

blind. 

225.  Credibility  of  witnesses. 

228.  Beference  to  extrinsic  documents  allowable. 
Incorporation  of  document. 

231.  Probate  of  incorporated  documents. 

232.  Testator  cannot  by  his  will  empower  himself  to  dispose  by  an  unattested  codicil. 

233.  Devisee  to  be  ascertained  by  future  event  or  act. 

234.  General  charge  of  legacies  extends  to  legacies  given  by  unattested  codidL 

235.  **  Hereinafter,"  how  construed. 

236.  Sum  charged  specifically  and  exclusively  upon  land  not  recoverable  by  unat- 

tested codicil. 

Section  II.    As  to  penonal  estaie  and  oopyholdi. 

« 

238.  Statute  29  Car.  II.,  c.  3,  {  19,  concerning  nuncupative  wills. 

239.  What  a  good  execution  of  a  will  of  personalty. 

242.  Principles  adopted  by  ecclesiastical  courts  in  adjudicating  on  the  validitx  of  wills. 

243.  Copyholds  not  within  the  statute  of  frauds. 

244.  What  constitutes  a  will  o*f  personalty  and  copyholds. 

245.  Paper  rejected  on  account  of  an  uncompleted  form  of  attestation. 

246.  Where  testator  is  prevented  from  performing  the  oonduding  act  of  anthenti* 

cation. 
What  an  adequate  preventing  cause. 

247.  Contents  of  paper  must  be  complete. 

248.  Presumption  against  unfinished  papers. 
Informal  paper  intended  as  present  will. 

Section  m.     WilU  made  nnce  the  year  1BS7. 

249.  Provision  requiring  the  signature  to  be  at  the  foot  or  end. 

251.  This  provision  repealed  by  15  and  16  Vict,  c  24. 

252.  Alterations  introduced  by  the  recent  enactments. 
Two  witnesses  required. 

Position  of  testator's  signature. 
258.  Alteration. 

Acknowledgment  of  signature  by  testator. 

254.  Simultaneous  presence  of  witnesses. 

255.  Attestation  clause  is  unnecessary. 
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256.  As  to  testator  signing  by  the  hand  of  another. 

a  mark. 
Attesting  witnesses  not  required  to  be  credible. 

257.  Persons  incompetent  to  give  evidenoe  qualified. 

Doubts  whether  qualification  extends  to  lunatics,  or  other  persons  mentally 
incapable. 

258.  Suggestion  as  to  selection  of  witnesses. 

259.  How  far  doctrines  of  this  chapter  extend  to  wills  made  since  1837. 

Sutiim  IV,    D^tethe  txiiciUiim  mppUed  by  r^erenee,  express  or  implied, 

260.  Whether  attestation  of  codicil  applies  to  previous  will. 
Where  codicil  refers  to  will,  and  both  are  written  on  same  paper. 

261.  Where  both  are  written  on  same  paper,  but  without  express  reference. 

262.  Where  an  attested  codicil  refers  to  the  will,  but  not  to  a  prior  unattested  oodidi. 
263u  Whether  the  ^  will"  includes  a  codicil  added  thereto. 

264.  A  codicil  not  duly  attested  is  not  now  included  in  the  term  "  oodicilB "  where 

there  are  duly  attested  codicils  to  satisfy  its  strict  meaning. 

265.  Nor  in  the  term  "  will." 

A  different  rule  prevails  when  there  is  no  duly  attested  codicil,  or  duly  attested 

wUL 
To  supply  defect  of  execution  the  defective  instrument  must  be  incorporated. 
267.  Unexecuted  alterations,  when  rendered  valid  by  subsequent  codiciL 


CHAPTER  VII. 

REVOCATION  OF  WILLS. 

SeetuM  L    By  marriage  and  birth  cf  ehUdren,  or  marriage  aione, 

268.  Eflect  of  marriage  alone  under  old  law. 

269.  in  case  of  a  woman. 

270.  man. 
272.  Old  rule  as  to  ^larriage  and  birth  of  children. 

276.  Question  whether  children  must  spring  from  subsequent  marriage. 
Effect  of  provision  for  future  wife  or  children  or  both. 

277.  Effect  where  will  disposes  partially  only. 

278.  Will  not  revoked  in  fiivor  of  a  pre-existing  child. 

279.  Death  of  child  in  testator's  lifetime  immaterial. 

280.  Bule  to  be  deduced  from  the  cases. 
Parol  evidence  of  intention  inadmissible. 

281.  Wilis  made  since  1837  absolutely  revoked  by  marriage  under  1  Vict.,  c  26. 
Wills  made  before  1  Vict,  c.  26,  how  revoked  since  that  act. 

Seetion  IL    By  burning,  eaneelvng,  tearing  or  obHieraHng. 

282.  Bevocation  of  will  of  lands  by  burning,  tearing,  canceling,  or  obliterating,  under 

the  old  law. 
Bevocation  of  wills  of  personalty. 
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284.  Eyidenoe  of  am'mtw  admitted. 

286.  Beyocation  hy  partial  tearing. 

287.  Mere  attempt  to  destroy  will  not  neoesBarilj  reyocatoiy. 

289.  Effect  where  a  testator  suspends  the  destroying  act  before  its  completion. 

290.  Presumption  as  to  destruction  of  wills. 

291.  Obliterations  by  a  pencil. 
Effect  of  partial  obliterations. 

294.  where  eanoellation  is  connected  with  a  new  disposition. 

295.  Partial  obliteration  connected  with  a  new  disposition. 

Effect  where  a  testator  having  made  two  inconsistent  wills,  reyokes  the  latter. 

296.  Effect  of  destroying  one  part  of  duplicate  wilL 

297.  alteration  in  one  duplicate. 

298.  where  same  expreraions  occur  in  will  and  codicil,  and  testator  obliterate* 

them  in  one  only, 
of  testator  destroying  will  and  leaying  oodidl  nndestroyed. 

299.  Beyocation  by  burning,  tearing,  or  otherwise  destroying,  under  the  present  law» 
800.  Obliterations,  &c.,  in  a  will  to  be  signed  and  attested. 

Beyiyal  of  reyoked  wills. 

Points  of  difference  under  the  new  law. 

Points  of  similarity. 
301.  "Tearing." 

When  partial  tearing  effects  total  reyocation. 
802.  When  not. 

Meaning  of  words  "  otherwise  destroying." 
8Q3.  Parol  evidence  admissible  in  cases  of  conditional  revocation. 

Satisfaction  proved  by  obliteration. 

804.  Distinction  as  to  acts  apparent  and  acts  not  apparent  on  the  &ce  of  a  will. 
Presumption  when  attestation  is  made. 

805.  Effect  under  1  Vict.,  c.  26,  where  will  is  destroyed  but  not  the  codicil. 

806.  Alteration  not  duly  attested  by  re-tracing  names  with  a  dry  pen. 
Bule  as  to  revival  of  a  prior  ?rill  by  revocation  of  a  later  abolished. 
Parol  evidence  inadmissible  to  show  intention  to  revive. 

807.  Beyival  by  re-execution. 

codicil. 
Parol  evidence,  when  admissible  to  determine  extent  of  revival  where  revoca- 
tion has  been  by  steps. 

808.  Destruction  must  be  in  the  presence  of  the  testator. 

Section  iZT.    Bff  altenUion  of  etUUe, 

Under  the  old  law. 

By  acquisition  of  new  estate. 

809.  Not  by  change  of  a  contingent  remainder  to  a  vested  remainder. 
Partial  alienations. 

310.  Bevocations  by  conveyances  in  fee  simple. 

811.  As  to  conveyances  of  copyholds. 

812.  Conveyances  for  a  mistaken  or  unnecessary  purpose. 
Tortious  eviction. 

Exchanges. 

Bevocation  of  devises  of  equitable  interests  by  conveyance. 
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313.  Partition  no  revocation. 

Manner  of  partidon  may  caose  revocation. 

314.  Mortgages. 

inaccnratelj  termed  revocation  ffro  tanto. 

315.  Conveyance  apon  trost  for  sale. 
Bankruptcy. 

Mortgages  by  demise.  • 

316.  Deed  of  partition  or  mortgage  with  ulterior  limitations. 
Effect  of  ulterior  limitations  in  mortgage  deeds. 

317.  What  expressions  newly  modify  equity  of  redemption. 

318.  Mere  conveyance  of  legal  estate  no  revocation  in  equity. 

319.  Omira^  if  deed  modifies  the  equitable  ownership. 

Effect  of  conveyance  upon  a  purchaser's  devise  after  contract 

320.  No  revocation  if  conveyance  be  in  conformity  with  contract.  , 
Clothing  the  equitable  estate  with  the  legal,  no  revocation. 

321.  Immaterial  whether  seizin  is  charged  or  not. 

322.  As  to  conveyances  in  execution  of  marriage  articles. 

323.  Eflect  of  covenant  to  convey  to  the  use  of  covenantor. 
32i.  contract  for  sale  after  devise. 

325.  Marriage  articles. 

Effect  of  settling  shares  of  devised  lands  on  one  of  devisees. 

326.  Will  is  revoked  by  contract  to  sell, 

327.  '  or  by  other  conversion  whether  voluntary  or  com- 

pulsory, unless  the  proceeds  are  to  be  re-invested 
to  same  uses. 
329.  Bequest  of  term,  how  affected  by  purchase  of  the  fee. 

SMlHon  IV.    By  void  conveyances. 

329.  Attempt  to  convey  revokes  a  devise,  where. 

330.  Qualifications  of  the  rule. 

331.  Deeds  of  conveyance  void  on  account  of  fraud  revoke  a  will,  where. 
Bule  as  to  will  since  1837. 

-    Section  V.    By  a  subsequent  revoking  or  inconsistetU  will  or  codicil  or  writing. 

332.  Before  1838.    Devises  of  lands,  how  to  be  revoked. 
Bequests  of  personalty,  how  to  be  revoked. 

333.  Diflerence  between  devising  and  revoking  clauses  of  statute  of  frauds. 
Bevocation  connected  with  new  disposition. 

334.  Bevocation  of  wills  of  personalty. 

335.  depending  on  completeness  of  revoking  will. 

336.  Distinction  between  revocation  of  a  gift  and  of  so  much  of  will  as  oontains  the 

gift. 

337.  Intention  to  revoke  whether  present  or  future. 
Mere  intention  to  revoke  by  a  future  act  inoperative. 

338.  Bevocation  by  inconsistency  of  disposition. 

340.  Gift  of  residue  by  will  revoked  by  similar  gift  in  codicil. 

341.  Bule  where  several  wills  are  subsisting  at  death. 
As  to  contradictory  wills  of  uncertain  date. 
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343.  Codicil  not  to  disturb  will  more  than  is  absolutely  necessary. 

344.  Examples  of  non-revocation  by  codicil. 

Charge  not  revoked  by  revocation  of  devise  of  land  charged. 

345.  Gift  in  codicil  ''instead  of"  gift  in  will. 

346.  Specific  gift^in  will  not  revoked  by  general  gift  in  codicil. 
Revocation  as  to  one  office  does  not  extend  to  other  offices. 

348.  As  to  heirlooms. 

Distinction  where  the  first  devise  is  modified  only. 

349.  Clear  gift  in  will  not  revoked  by  doubtful  expression  in  codicil. 
351.  Intention  to  revoke  may  be  indicated  by  informal  expressions. 

Revocations  founded  on  mistake. 
354.  Whether  legacies  by  codicil  are  on  the  same  terms  as  those  given  by  will. 

Or  payable  out  of  the  same  fund. 
358.  Implied  revocation  by  the  efiect  of  a  codicil  reviving  an  earlier  will. 

Revocation  of  intermediate  codicil. 
860.  Recognition  in  a  codicil  of  a  revoked  will  may  revive  it. 

But  will  must  be  in  existence. 


CHAFTER  VIII. 

REPUBLICATION. 

362.  Republication,  what 

Express  republication. 
364.  Constructive  republication  by  codicil. 

367.  Immaterial  that  codicil  devises  part  of  lands  acquired  since  publication  of  will. 
369.  Republication  negatived  by  contracts  of  codicil  itself.  ' 

372.  Efiect  of  republication  upon  specific  devises  under  old  law. 

373.  Republication  does  not  shift  specific  devise  to  a  difierent  property,  nor  an 

appointment  to  a  new  power. 

374.  revive  a  devise  or  bequest  lapsed  by  death  of  devisee 

or  legatee, 
cure  defect  of  expression  in  will. 

375.  Whether  under  old  law  republication  brings  property  comprised  in  a  lapsed 

specific  devise  within  residuary  devise  in  will. 

376.  Lapse  of  residuary  devise  as  to  aliquot  share. 
Republication,  how  far  affected  by  1  Vict.,  c.  26. 


CHAPTER  IX. 

RESTRAINTS  ON  THE  TESTAMENTARY  POWER. 

Section  L     OifU  to  guperatilious  and  chariUMe  uses. 

379.  Superstitious  uses,  what. 

380.  Secret  trusts. 
Protestant  Dissenters. 

381.  Roman  Catholics. 
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382.  Jews. 

What  are  charitable  uses. 

Force  of  English  statutes  in  the  United  States. 
386.  English  mortmain  acts  only  local. 

389.  American  mortmain  acts. 

390.  Force  of  statute  of  Elizabeth  in  the  United  States. 
397.  What  are  not  charitable  uses. 

400.  Bequests  to  be  given  in  private  charity,  bad. 

401.  Bequests  not  necessarily  charitable  on  account  of  professional  or  official  charac- 

ter of  legatee. 

402.  Lsgacy  mij  be  charitable  though  payable  at  once  tb  individuals. 

to  "poor  relations"  is  not  charitable. 
'  403.  unless  intended  as  a  perpetaal  pro- 

vision. 
Uncertain  and  indefinite  charitable  trusts. 
404.  1.  Uncertain  object 

409.  2.  donee. 

410.  Incapacity  as  a  corporation. 

411.  Misnomer  of  corporation. 
41  2L  Unincorporated  societies. 

413.  Decree  to  be  incorporated. 

414.  No  failure  for  want  of  trustee., 

415.  Failure  for  want  both  of  trustee  and  definite  beneficiary. 

416.  Meaning  of  "  benevolent 

"  charitable." 

417.  Charity  held  the  sole  purpose,  notwithstanding  donbdal  expressions. 

418.  Distinction  where  the  gift  is  for  charitable  and  other  aacerUUned  objects,  though 

apportionment  left  to  trustees. 
Unexhausted  surplus  after  satisfying  the  charity  specified. 

419.  Trustees  declining  to  apportion,  donees  take  equally. 

420.  Policy  of  early  times  in  regard  to  charity. 

421.  Statute  of  Geo.  II.,  c.  36. 

422.  What  species  of  property  within  the  statute. 

423.  Sum  charged  on  land  for  testator  and  not  yet  raised. 

424.  hegsLcjj  partly  real  and  partly  personal,  void  pro  (onto. 

425.  Property  savoring  of  realty. 

Early  decisions  as  to  canal  shares  and  debentures. 

Shares  in  joint  stock  companies  not  within  the  act. 
427.  Bailway  debentures, 
423.  not  within  the  act 

429.  Debentures  of  other  companies. 
Growing  crops. 

Arrears  of  rent 

Tenant's  fixtures. 

Charitable  trust  vitiates  the  legal  estate. 

430.  Bequests  of  proceeds  of  real  estate,  and  of  money  to  be  laid  oat  in  land,  to 

charity,  illegal. 
Recommendation  to  purchase,  mandatory. 
Option  to  trustee,  bequest  is  good. 
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431.  "W^here  the  purchase  of  land  is  the  ultimate  object,  the  trust  is  bad. 
482.  Legacy  is  valid  where  purchase  of  land  is  not  essentiaL 
Gifts  of  income  to  schools. 

433.  hosptsals,  slaughter-houses,  chapels. 
Legacy  to  endow  churches,  schools,  &c.,  good. 

434.  be  applied  in  erecting  or  building,  bad. 
on  condition  that  legatee  provides  land,  void. 

435.  Bequest  to  build,  good,  if  purchase  of  land  forbidden 

436.  Improvement  of  land  already  in  mortmain. 

437.  Legacy  to  be  applied  in  discharging  an  encumbrance  on  charity  property,  invalid* 

founded  on  a  devise  which  fails,  void. 

Equity  will  not  execute  trust  though  the  legacy  has  been  paid. 
4^.  Secret  trust  for  ch&rity. 

Effect  where  trust  is  declared  by  separate  unattested  paper. 

Verbal  promise  by  devisee. 
489.  Devise  to  several  and  trust  established  against  one  only. 

Assets  not  marshaled  in  fovor  of  charity. 

441.  Testator  may  himself  marshal  his  assets. 

442.  Express  marshaling  where  the  charitable  bequest  is  residuary. 

443.  Effect  where  land  is  chaiged  «s  an  auxiliary  fund. 

444.  Judicial  treatment  of  9  Geo.  11.,  c.  36. 

446.  Custom  of  London. 

447.  Statutes  allowing  land  to  be  devoted  to  particular  charities. 
449.  Bequest  of  pure  personalty  to  charitable  purpose  not  restrained. 

Such  bequests  executed  cy  preSf  when. 
Doctrine  of  ey  prea  in  the  United  States. 

454.  Qift  to  particular  charity. 

455.  Partial  exclusion  of  the  cy  prea  doctrine.  ' 
CSases  of  **  lapse." 

457.  Distinction  where  the  named  charity  never  existed,  or  is  a  mere  trustee,  or  there 

are  several  charities  equally  answering  the  description. 
Conditional  legacy  to  charity. 

458.  Where  charity  is  administered  by  the  crown. 

court. 
Where  the  court  will  pay  legacies  to  a  charity  without  a  scheme. 
Foreign  charity. 

459.  Original  jurisdiction  of  English  chancery  over  charitable  trusL 
Oy  pres  doctrine  not  applied  to  causes  within  9  Geo.  II.,  c.  36. 
Gift  over  in  case  charity  be  void. 

464.  Chronological  review  of  American  cases  discussing  this  question. 

Witman  «,  Lex— 1827. 

465.  Magill  v.  Brown— 1833. 

466.  Moore  v.  Moore— 1836. 

467.  Wright ».  M.  E.  Church— 1839. 
Green  v,  Allen — 1844. 

468.  Ayres  r.  M.  E.  Church— 1849. 

477.  Andrew  v,  Bible  Society— 1850. 

478.  Dickson  v.  Montgomery — 1851. 
WUUams  v.  Williams— 1853. 
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485.  Dublin  Case— 1857. 

486.  Chambers  v.  St.  Louis— 1860. 
488.          Grimes  v.  Harmon — 1871. 

492.  Girard  Will  (Binney's  Argument.) 

495.  Rose  Will  (D wight's  Argument.) 

501.  Perin  v.  Carey— 1860. 

Bascom  v,  Albertson — 1866. 

Cromie  v.  Louisville — 1867. 

Henser  ».  Allen — 1867. 
^502.  Norris  v.  Thomson— 1868. 

Newson  v.  Starke— 1872. 

Quid  V.  Washington  Hosp.— 1877. 

« 
Section  IT,    Mule  against  perpetuities. 

^508.  Origin  of  the  rule. 

How  regarded  by  the  early  judges . 
•504.  Period  for  which  vesting  of  estates  may  be  suspended. 

Statute  of  perpetuities,  how  far  applicable  to  charities. 
•510.  New  York  statute  of  perpetuities. 
•519.  Period  to  be  computed  from  testator's  deaths 

Executory  devise  to  arise  on  an  indefinite  failure  of  issue,  void,  unless  engrafted 
on  an  estate  tail. 
•520.  Difference  between  an  executory  devise  and  a  remainder. 
•524.  Term  of  years^ .whether  ulterior  or  f>recedent  to  estate  tail. 
525.  Executory  limitation,  whether  precedent  or  subsequent. 
•52ft.  Whether  a  remainder  which  is  destructible  can  be  void  for  remoteness. 

Devise  of  a  reversion  may  be  void  when  a  similar  deviBe  of  a  remainder  would 
be  i^ood. 
527.  A  different  rule  applies  to  contingent  limitations  by  way  of  remainder  in  equit- 
able interests. 
•529.  Gifts  to  an  unborn  class  to  vest  after  majority. 
•530.  Gift  of  personal  estate  to  a  class  which  may  comprise  objects  too  remote,  void  as 

to  all. 
531.  Gift  to  a  class,  including  a  named  person. 
534.  What  constitutes  a  gift  to  a  class. 

537.  Where  the  remote  gift  is  substitutional,  that  alone  faila. 

538.  Otherwise  where  it  is  concurrent. 

^40.  Vesting  of  personal  property  given  in  strict  settlement  must  not  be  deferred  till 

any  tenant  in  tail  attains  twenty-one. 
541.  IKule  against  perpetuities  does  not  apply  to  accumulations  for  payment  of  debts. 
•542.  As  to  provisions  for  f^randchildren. 

Testatf>r  may  mould  his  disposition  according  to  subsequent  events. 
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THE 


LAW  WITH  RESPECT  TO  WILLS. 


*  CHAPTER  I. 

BT  WHAT  IiOCAI.  LAW  WJJULS  ASE  BEaULATED. 

To  ascertain  bj  what  local  law  a  will  is  r^ulated  is  an  inquiry 
which  necessarily  precedes  all  others  relating  to  theinstru-  By  whatiooai 
ment,  and  which  seems,  therefore,  properly  to  form  the  X^sl:^ 
commencing  subject  of  the  present  treatise.    After  showing  to  what 
wills  the  English  law  applies,  we  shall  proceed  to  discuss  the  nature 
of  such  law. 

A  will  of  fixed  or  immovable  property  is  generally  governed  by 
the  lex  lod  rei  sUobA  and  hence,  the  place  where  such  a  BaaitjmMby 

*'  ItoB  Ittei  rti  iff  g- 

will  happens  to  be  made  and  the  language  in  which  it  is 

written  are  wholly  unimportant,  as  afifecting  both  its  construction  and 

1.  AUqnestioDSUtothecapamtyoftlie  134;   Potter  v.  Titcomb,  22  Me.  800; 

testator,  his  power  to  make  a  dispoei-  Bailey  v.  Bailey,  8  Ohio  239;   Kerr  v. 

tioD  of  the  property,  and  what  forms  aod  Moon,  9  Wheat  665 ;  Darby  v,  Mayer,  10 

solemnitieB  are  required  in  the  execution  Wheat.  465 ;   Morrison  «•  Campbell,  2 

of  his  will,  as  &r  as  this  class  of  property  Band.  209 ;  U.  S.  v.  Crosby,  7  Cranch 

IS  oonoemed,  most  be  goremed  by  the  115 ;  Vamer  v.  Beyil,  17  Ala.  286 ;  Cor- 

law  of  the  place  where  such  property  is  nelison  v.  Browning,  10  B.  Mon.  425 ; 

•iCoated.     Stoiy  Confl.  Laws,  {474;  4  Bichards  v.  Miller,  62  IlL  417 ;  Norris  «. 

Kent  518;  2  Id.  429;  Flood  on  Wills  Harris,  15  Cal.  226, 252.  ButseeMcCune's 

248 ;  1  Bedfield  on  Wills  897 ;  WilUams  Devisees  v.  House,  8  Ohio,  144^  145 ; 

«L Saunders,  5  Cold.  (Tenn.)  60;  Calloway  V.  Thieband   v.   Sebastian,    10  Ind.  454; 

Doe,  1  Blade!  872;  Boberteonv.Barbour,6  Swearingen's  Adm'r  v.  Morris,  14  Ohio 

Mod.  528 ;    Croflon  v.  Daley,  4  Greenl.  St  424. 


2  BY  WHAT  LOCAL  LAW  [CHAP.  I. 

the  oeremonial  of  its  execution ;  the  locality  of  the  devised  property  is 
alone  to  be  considered.  Thus^  a  will .  made  in  Holland  (a)  and 
written  in  Dutch  must,  in  order  to  operate  on  lands  in  England, 
contain  expressions  which^  being  translated  into  our  language,  would 
comprise  and  destine  the  lands  in  question,  and  must  be  executed  and 
attested  in  precisely  the  same  manner  as  if  the  will  were  made  in 
England.  (6)2     And,  of  course,  lands  in  England  ''^  belonging  to  a 

Bat  in  case  the  will  shows  no  intention  bles,  unless  there   be  clearly  evidence 

to  charge  the  realty  to  the  exclusion  of  within  the  instrument  that  the  testator 

the  personalty,  after  the  payment  of  debts,  actually  had  in  mind  the  sttut.    Stoiy 

it  will  be  held  that  the  intention  of  the  Ck)nfl.  Laws,  {  479,  h.    It  would  seem  to 

testator  is  that  the  estate  shall  be  admin-  be  settled  now,  however,  in  England  and   ^ 

istered  as  provided  for  in  the  state  where  the  United  States,  that  in  matters  that  ^ 

the  will  was  admitted  to  probate.   Harris  concern  the  succearion  to  personalty,  the  ^ 

V.  Douglass,  64  HI.  466.  lex  domicUii  of  the  deceased  is  to  control, 

In  Ohio,  before  the  title  of  a  devisee  of  while  on  the  other  hand  it  is  maintained 

real  estate,  under  a  will  made  in  another  that  as  £v  as  the  descent  and  heiiship  of 

state,  can  be  considered  complete,  the  realty  is  concerned,  the  Ux  rei  siim  deter- 

will  must  be  admitted  to  record  there,  mines  it  finally.    Whart  Confl.  Laws, 

Wilson's  Ex'rs  v.  Tappan,  6  Ohio  172.  {  561 ;  1  Bedfield  on  Wills  398 ;  Potter 

(a)  In  Holland  the  code  Napoleon  pre-  v.  Brown,  5  East  130 ;  Price  v,  Dewhurst, 

vails,  subject  to  modifications  which  have  4  Myl.  &  G.  76 ;  De  Bonneval  «.  De 

been  ingrafted  thereon  by  Dutch  legisla-  Bonneval,    1    Curteis   856 ;    Enohin   v. 

tion.    See  Oambier  v.  Gambler,  7  Sim.  Wylie,^0  H.  L.  Cas.  1 ;  Dixon  «.  Bam- 

263.  say,  3  Cranch  319 ;    Kerr  v.  Moon,  9 

(6)  Bovey  v.  Smith,  1  Yem.  85;  see  Wheat  565;    Ennis  tr.  Smith,  14  How. 

also  Bowman  v.  Beece,  Pre.  Ch.  577;  400;  Harrison  v.  Nixon,  9  Peters  483;  Grat- 

Drummond  v.  Drummond,  3  B.  P.O.,  tan  v.  Appleton,  3  Story  CO.  755;  Moul- 

Toml.  601 ;  Brodie  v.  Barry,  2  Yes.  &  B.  trie  v.  Hunt,  23  N.  Y.  394 ;  Desesbats  v. 

131.  Berquier,    1    Binney   336;    Bascom    v. 

2.  Quart,  whether  this  statement  is  not  Albertson,  34  N.  Y.  584 ;  Oilman  v.  Gil- 
too  broad  as  to  the  eoMtrwction  of  such  man,  52  Maine  165 ;  Swearingen  v,  Mor- 
wills.  It  is  probably  correct  as  to  the  re-  ris,  14  Ohio  St.  424 ;  Johnson  «.  Oope- 
quisites  attending  their  execution  to  give  land,  35  Ala.  521 ;  Abston  v.  Abston,  15 
them  vcdidity.  See  2  Greenl.  Ev.,  {  671,  La.  An.  137 ;  Hill  v,  Townsend,  24  Texas 
where  Mr.  Greenleaf  remarks  that  **  in  575  ;  Danelli  v.  Danelli,  4  Bush.  51  ; 
the  inierpreUUum  of  wills,  where  the  ob-  Barnes  v.  Brashear,  2  B.  Mon.  380 ;  Bich- 
ject  Is  merely  to  ascertain  the  meaning  ards  v.  Miller,  62  111.  417 ;  Banta  v. 
and  intent  of  the  testator,  if  the  will  is  Moore,  2  McCart.  97 ;  Flood  on  Wills 
made  at  the  place  of  his  domicile,  the  241 ;  In  re  Bruce,  2  Or.  &  J.  436 ; 
general  rule  is  that  it  is  to  be  interpreted  Thompson  v.  Advocate-General,  12  CL  A 
by  the  law  of  that  place  at  the  time  the  Fin.  H.  L.  Oas.  1 ;  Attomey-(}eneral  v. 
will  was  made."  As  to  inUrpretation,  Mr.  Napier,  6  Ex.  Bep.  217  ;  Coppin  v.  Cop- 
Justice  Story  also  considers  the  rules  of  pin,  2  P.  Wms.  291 ;  Birtwhistle  v.  Yar- 
construction  generally  to  be  identical  dill,  5  Bam.  &  Or.  451 ;  U.  S.  v.  Crosby,  7 
for  both  wills  of  immovables  and  mova-  Cranch  115 ;  McCormlck  «.  Sullivant,  10 
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British  subject  domiciled  abroad,  who  dies  intestate,  descend  according 
to  the  English  law.  (c) 

In  regard  to  personal,  or  rather  movable  property,  the  lex  domieUii 
prevails,  {d)  [that  is  to  say  the  law  of  the  country  in  m<*JJ^[2^ 
which  the  testator  or  intestate  was  domiciled  at  the  time  of 
his  death,  {e)^  By  a  modem  statute,  indeed  (/)  some  material  excep- 
tions (afiecting  chiefly  the  mode  of  execution  by  British  subjects  dying 
after  6th  August,  1861,  of  wills  of  personal  estate)  are  made  to  the 
general  rule :  but  in  most  respects  the  rule  still  holds  good,  and  will, 
therefore,  be  most  conveniently  dealt  with  before  adverting  in  detail  to 
the  statutory  exception.] 

If,  then,  a  British  or  foreign  subject  dies  domiciled  in  England,  his 
personal  property  in  England,  in  case  be  was  intestate,  will  g^.}^^^ 
be  distributed  according  to  the  English  law  of  succes- 

Wheat.  192;  Darby  v.  Majer,  Id.  465;  G.  306;  i.  &,  the  law  as  it  stood  at  the 

Dunbar  v,  Dunbar,  5  La.  An.  158 ;  Gutter  death ;  subsequent  changes  between  death 

w.  Davenport,  1  Pick.  81 ;  Holman  v.  Hop-  and  the  grant  of  probate  or  administra- 

khiB,  27  Texas  38;  Hosford  v.  Nichols,  1  tion  being  disregarded.    Ljrnch  v.  Para-* 

lUge  220;  Applegate  v.  Smith,  31  Mo.  gnay,  L.  R,  2  P.  A  D.  268. 

166 ;  Lucas  V.  Tucker,  17  Ind.  41;  Bloomer  3.   4  Kent  513,  514;    McConnell  «. 

«:  Bloomer,  2  Bradf.  339.    Who  would  be  Wilcox,  1  Scam.  373;  Smith  tr.  Union 

entitled  in  a  case  in  which  the  testator  Bank,  5  Peters  518 ;  Lrving  «.  McLean,  4 

bad  devised  his  real  estate  to  his  next  of  Blackf.  52 ;  Meese  v.  Keefe,  10  Ohio  362 ; 

kin,  would  be  determined  bj  the  law  of  Bempde v,  Johnstone,  SYeaey  198 ;  Somer- 

his  domicile.    Story  Gonfl.  Laws,  {479,  h;  ville  v.  Somerville,  5  Vesey  750;  In  re 

Potter  V.  Titcomb,  22  Maine  300.    So,  Boberts'  Will,  8  Paige  519 ;    Turner  «. 

also,  if  the  will  should  designate  a  par-  Fenner,  19  Ala.  355 ;  Harrison  v.  Nixon, 

ticular  class  or  description  of  persons  to  9  Peters  483 ;  Bloomer  v.  Bloomer,  2  Bradf. 

take  under  it,  they  would  be  determined  339;   Williams  on  Ex'rs  (6th  Am.  ed.) 

by  the  law  of  the  place  where  the  will  1626 ;  Chamberlain  v.  Chamberlain,  43 

was  made  uid  the  testator  was  domiciled.  N.  Y.  424 ;  McGuno's  Devisees  v.  House, 

Richards  v.' Miller,  62  111.  417.  8  Ohio  144;  Moultrie  v.  Hunt,  23  N.  Y. 

(c)  See  Doe  d.  Birtwhistle  v,  Yardill,  394.  In  Nat  v.  Goons,  10  Mo.  543,  it  is 
5  B.  &  Cr.  438.  [As  to  land  in  Italy,  see  said  that  if  a  will  be  made  in  one  state.by 
Earl  Nelson  v.  Earl  Bridport,  8  Beav.  a  testator,  who  afterwards  moves  into  Mis- 
547.]  sonri,  his  will  will  not  be  valid  in  Mis- 

(d)  This  position  respects  only  the  souri  unless  executed  in  accordance  with 
devolution  of  the  property,  and  not  the  the  laws  of  Missouri.  But  if  in  accord 
court  of  administration,  which,  by  our  with  those  laws,  it  will  be  valid  in  Mis- 
law,  is  r^ulated  by  the  Ux  lod  rei  nUB,  souri  without  republication.  A  copy  of 
[Enohin  v.  Wylie,  10  H.  L.  Gas.,  pp.  19,  probate  of  such  a  will  from  the  oourts  of 
24^  per  Lords  Granworth  and  Ghelmsford,  such  other  state  is  of  no  force  or  eff^t  in 
following  Preston  v.  Melville,  8  GL  A  F.  1,  Missouri. 

diss.  Lord  Westbnry.]  (/)  24  and  25  Yict,  c  114 

(e)  Bremer  v.  Freeman,  10  Moo.  P.  C. 
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sion ;  (g)^  and  if  he  left  a  will^  his  testamentaiy  capadtj  [(both  as 
regards  personal  status  (h)  and  the  bequeathable  quality  of  the  property 
willedj  (i)  and  the  construction  of  the  instrument,  (£)  (whether  thi& 
be  made  in  the  testator's  native  or  in  his  adopted  country,  or  else- 
where, %nd  wherever  he  may  have  died,)  must  be  tried  by  the  kw  of 
England.  And  it  is  scarcely  necessary  to  observe,  that  stock  in  the 
public  funds  is  undistinguishable  in  this  respect  from  other  personal 
property.  (2)  And  the  movable  property  *of  such  a  person,  which  is 
out  of  England  at  the  time  of  his  death,  will  also,  it  seems^  generally 

(g)  Thorne  v.  Watkins,  2  Yes.   35;  of  the  deceased."    Per  Lord  Westboir, 

Bempde  v.  Johnstone,  3  Yes.  198 ;  Balfour  in  Enohin  v.  Wylie,  10  H.  L.  Cas.  1 ;  31 

«.  8cott^  6  B.  P.  G.  Toml.  550 ;  Bnioe  v.  L.  J.  Gh.  402 ;  Lawrenoe  v.  Kitteridge,  21 

Brace,  Id.  566,  2  B.  &  P.  229,  n.  Gonn.  577 ;  Grattan  v.  Appleton,  3  Stoiy 

4  If  a  person  die  intestate,  the  rights  G.  G.  755 ;  Wilkens  v.  Ellett,  9  Wall.  740 ; 

of  the  next  of  kin  as  to  personal  property  Petersen  v,  Ghemical  Bank,  32  N.  Y. 

will  be  determined  by  the  laws  of  the  21;  HaryardGoll.tr.  Qoro,  5  Pick.  369i  **  It 

place  where  ihe  intestate  was  domiciled,  is  of  no  consequence  what  is  the  country  of 

but  the  laws  of  the  place  where  such  per-  the  birth  of  the  intestate,  or  of  his  former 

penalty  is  situate  will  regulate  the  court  domicile,  or  what  is  the  actual  ntua  of  the 

and  the  mode  of  administration.    1  Bed-  personal  property  at  the  time  of  his  death  ^ 

field  on  Wills  398 ;  Gk)odall  v.  Maishali,  it  devolres  upon  those  who  are  entitled  to 

11  N.  H.  88 ;  Suarez  v.  Mayor,  &&,  of  N.  take  it  according  to  the  law  of  his  actual 

Y.,  2  Sandf.  Gh.  174;  Ennis  v.  Smith,  14  domicile  at  the  time  of  his  death."  Story 

How.  400 ;  Jennison  v,  Hapgood,  10  Pick.  Gonfl.  Laws,  3  ^I- 
100;  Fay  v.  Haven,  3  Mete.  (Mass.)  109 ;        (A)  Price  tr.  Dewhnrst,  8  Sim.  299,  4 

Stevens  v.  Gay  lord,  11  Mass.  264 ;  Gamp-  My.  A  Gr.  76 ;  Bobins  v.  Dolphin,  1  Sw. 

bell  V.  Sheldon,  13  Pick.  8 ;    Dawes  «.  &  Tr.  37,  7  H.  L.  Ga.  390. 
Boylston,  9  Mass.  355 ;  Harvey  v.  Rich-        {%)  Kilpatrick  v.  Kilpattick,  6  B.  P.  a^ 

ards,  1  Mason  G.  G.  381 ;  Dawes  v.  Head,  Toml.  584,  dU] 

3  Pick.  128;  Dizon  v.  Bamsay,  3  Granch  {k)  Anstruther  v.  Ghalmer,  2  Sim.  1 ; 
319;  Stent  tr.  McLeod,  2  McGord  Gh.  [Reynolds  v.  Kortwright^  18  Beav.417; 
354;  Grattan  v,  Appleton,  3  Story  G.  G.  Boyes  v.  Bedale,  1  H.  &  M.  798 ;  PeiUon 
755;  Richards  v.  Dutch,  8  Mass.  506;  v.  Brooking,  25  Beav.  218.] 

Dorsey  v.  Dorsey,  5  J.  J.  Marsh.  280 ;  Domicile  as  affecting  legacy  duty. — 

Thomas  v,  Tanner,'6  Mon.  52 ;  Atduson  ({)  In  re  Ewin,  1  Gr.  &  J.  151.    In  this 

9.  Lindsey,  6  B.  Mon.  86^;  Potter  v.  Tit-  case  the  question  was,  as  to  the  liability  of 

comb,  22  Maine  300 ;  Porter  v.  Heydock,  property  to  legacy  duty,  the  discussion 

6  Yt.  374 ;  Holmes  v.  Remsen,  4  Johns,  of  which  sometimes  indirectly  involves 

Gh.  460 ;  Ferraris  v.  Hertford,  3  Gurteis  points    as    to    domicile,    alienage,    Ac, 

468;  Shultz  v.  Pulver,  3  Paige  182;  Price  [Where  the  domicile  of  the  testator  is 

«.  Dewhurst^  8  Sim.  299 ;  Spratt  v.  Harris,  fsreign  It  is  now  settled  beyond  qnestioa 

4  Hagg.  408.  ''All  questions  of  testacy  or  that  under  no  drcumstances  whatever  Is 
intesta(7  belong  to  the  judge  of  the  domi-  legacy  duty  payable.  In  re  Bruce,  2  Gr.  A 
cUe.  It  is  the  right  and  duty  of  that  judge  J.  436, 2  Tyr.  475 ;  Hay  «.  Fkdrlie,  1  Ross, 
to  oonstitnte  the  personal  representative  117 ;  Logan  v.  Farlie^  1  My.  A  Gr.  59,  xe* 
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Bpeaking,  follow  the  domicile ;  bat  this,  of  course,  depends  on  the 
laws  of  the  state  in  which  the  property  is  situate,  which  may  not 

Teniikg  the  decision  2  S.  &  St  284 ;  Ar-  v.  Jftckaon  really  proceeded  on  the  que0- 
nold  V.  Arnold,  2  My.  &  Gr.  256 ;  Com-  tion  of  appropriation,  it  is  equally  difficult 
mnuoneis  of  Charitable  Donations  v.  to  reconcile  it  with  the  doctrine  of  Att- 
Berereux,  13  Sim.  14 ;  Thompson  v.  Adr.-  G^.  v.  Napier.  The  only  way  of  recon- 
Oen.,  12  Q.  &  Fin.  1, 13  Sim.  153,  9  Jur.  ciling  the  cases  taken  upon  their  respective 
217  ;  In  re  Ooales,  7  M.  &  Wells.  390.  The  &cts,  is  by  referring  the  decision  in  Att- 
•cases  of  Att.-6en.  v,  Cockerell,  1  Pri.  165,  Gen.  v,  Jackson  to  the  absence  of  an 
and  Att-Gen.  v,  Beatson,  7  Pri.  560,  are  English  representative,  though  here  again 
now  clearly  overruled.  Where  the  testa-  we  are  met  by  the  dictum  of  Lord  Cotten- 
toir  is  domiciled  in  this  country,  three  ham  in  Arnold  v.  Arnold,  2  My.  &  Gr.  278, 
«aMs  arise :  1.  If  neither  his  personal  to  the  effect  that  it  was  impossible  that 
representatives  nor  his  effects  ever  come  the  liability  of  the  legatee  to  duty  oould 
within  the  jurisdiction  of  the  courts  of  depend  on  an  act  of  the  executor  in  prov- 
this  country,  no  question  lis  to  liability  to  ing  or  not  proving  the  will  in  this  ooun- 
^uty  can  ever  be  raised.  2.  Where  a  per-  try ;  yet  if  Lord  Cottenham  be  correct  it 
sonal  representative  is  constituted  [in  this  Is  difficult  to  see  how  the  law  oould  be 
•country  for  the  purpose  of  recovering  the  enforced.  The  amount  of  duty,  the  fnct 
testator's  e^cts  situated  here,  duty  is  pay-  whether  any  duty  is  payable,  the  pexson 
able  not  on  that  part  alone  which  rendered  from  whom  it  is  to  be  recovered,  in  short, 
representation  necessary,  but  on  the  whole  everything  necessary  to  found  a  specific 
of  the  testator's  effects ;  Att-Gen.  v.  Na-  claim  on  the  part  of  the  Crown,  depends 
pier,  6  Exch.  217 ;  In  re  Ewin,  1  Cr.  &  J.  on  whether  the  will  is  valid  or  invalid,  or 
151 ;  In  re  Coales,  7  M.  <&  Wels.  390.  3.  whether  revoked  or  altered  by  subsequent 
The  third  case  is  where  the  property  is  codicils ;  these  are  matters  to  be  deter- 
foond  in  this  country  in  the  hands  of  the  mined  by  the  English  law,  (the  testator's 
foreign  representative,  but  no  representa-  domicile  being  English,)  and  they  remain 
tive  has  been  constituted  in  this  country.  .  undetermined  if  the  will  has  not  been 
This  was  the  case  in  Jackson  v,  Forbes,  2  proved  in  this  country. 
O.  &  J.  382,  2  lyr.  354;  S.  C.  in  D.  P.  Estates  pur  autre  vie.— Estates  pur 
Att-Gen.  v.  Forbes,  2  CI.  &  Fin.  48,  nom. ;  autre  vie  are  realty ;  the  question  whether 
Att-Gen.  v.  Jackson,  8  Bli.  15, 3  Tyr.  982 :  they  are  liable  to  duty  is  therefore  inde- 
the  du^  was  held  not  payable,  but  the  pendent  of  the  question  of  domicile. 
<lecision  seems  to  have  been  rested  by  Chatfield  v.  Berchtoldt,  L.  B.,  7  Ch.  192. 
Lord  Brougham  on  the  fact  that  the  prop-  Succession  duty. — Succession  duty, 
«rtj  was  appropriated  in  India  as  well  as  like  legacy  duty,  is  payable  only  where 
on  the  fact  of  the  absence  of  a  representa-  the  deceased  was  domiciled  in  this  ooun- 
tive  in  this  oountiy ;  Lord  Cottenham  try  (Wallace  v.  Att.-Gen.,  L.  B.,  1  Ch.  1) ; 
(Logan  V.  Fairlie,l  My.  &Cr.  59,)  referred  but  the  property  once  received  by  the 
it  solely  to  the  former  ground;  but  in  executor  and  invested  here  upon  the 
Att-Gen.  v.  Napier,  it  was  said  appropria-  trusts  of  the  will,  any  subsequent  devolu- 
tion had  nothing  to  do  with  the  question,  tion  (as  on  the  death  of  a  tenant  for  liib) 
and  that  Att-Gen.  v.  Jackson  went  upon  confers  a  succession  which  attracts  the 
a  mistaken  notion  of  the  testator's  domi-  duty.  Att-Gen.  v.  Campbell,  L.  B.,  5  H* 
eile,  which  was  supposed  in  D.  P.  to  have  L.  524. 

heea  in  India,  whereas  in  fact  it  was  in  Probate  duty. — The  question  of  pro- 

Rigland ;  at  the  same  time,  if  Att.-Gen.  bate  duty  does  not  depend  on  domicile, 
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(though  the  codes  of  many  civilized  states  do)(in)  accord  with  oar  own 
in  this  particular.^  Sometimes,  however,  a  difficulty  oocurs  in  the 
application  of  the  principle,  from  the  fact  that  the  foreign  state,  thougU 
it  recog'^'nizes  the  general  doctrine,  yet  imposes  restrictions  on  the  testa- 
mentary  power  unknown  to  the  law  of  the  adopted  country,  and  froDfr 
which  it  may  not  permit  its  citizens  to  escape,  in  regard  to  property 
within  its  jurisdiction,  by  a  mere  change  of  domicile.  For  instance,, 
the  French  law  does  not,  like  our  own,  permit  a  man  to  bequeath  his 
entire  property  away  from  his  wife  and  children,  (n)  Now,  if  a 
Frenchman  dies  domiciled  in  England,  is  it  quite  clear  that  his  mov^ 
able  property  in  France  would  be  subject  to  British  law,  so  as  to  pass- 
by  such  a  will  ?  In  such  cases  tiie  code  Napoleon  seems  to  draw  a 
distinction  between  the  acquisition  of  a  foreign  domicile  by  mere  resi- 
dence, and  some  other  more  decided  acts  of  self-expatriation,  such  as^ 
that  of  becoming  the  naturalized  subject  of  another  state,  (o) 

It  follows,  from  the  same  rule,  that  if  any  person,  whether   & 

Domiciled         British  subject  or  a  foreimer,  dies  whilst  domiciled  abroad » 

the  law  of  the  place  which  at  his  death  constituted  his^ 

home  will  regulate  the  distribution  of  his  movable  (p)  property  iu. 

but  (except  in  the  case  of  personal  estate  (m)  See  Price  v.  Dewhorst,  4  My.  &  Gr. 

appointed  under  a  general  power,  which  83. 

is  expressly  made  subject  to  probate  duty  5.  But  the  property  to  which  this  rule 
by  23  and  24  Vict,  c.  15, 2  4)  is  payable  on  is  applicable  must  be  purely  personal,  for 
so  much  only  of  the  testator's  property  as,  if  it  savors  even  of  the  realty,  it  wUl  be 
but  for  the  will,  the  Ordinary  would  have  controlled  by  the  Ux  UcL    Thompson  v. 
been  entitled  to  administer.    Att-Qen.  v.  Adv.-Gen.,  12  CI.  &  Fin.  H.  L.  Gas.  1  ,*: 
Dimond,  1  Gr.  <&  J.  356, 1  Tyr.  243 ;  Att.-  Att-Gen.  r.  Napier,  6  Ex.  Rep.  217. 
Gen.  «.  Hope,  1  Cr.,  M.  &  R  530,  4  Tyr.  (n)  Vide  post  p.  »5,  note  (y). 
878,  2  GL  A  Fin.  84,  8  Bli.  44;  Drake  v.  (o)  Liv.  1,  tit.  1,  ch.  2,  J  17. 
Att-Qen.,  10  Gl.  &  Fin.  257,  affirming  Leaseholds  are  governed  by  the  lex 
Piatt  V.  Bouth,  3  Beav.  257,  6  M.  &  Wels.  loci.— (j))  The  word  mot/abU  is  here  used 
756 ;  and  overruling  Att.-Gren.  v.  Staff,  2  advisedly  instead  of  peraonal,  as  the  dis- 
Gr.  &  M.  124,  4  Tyr.  14 ;  and  Palmer  v,  tinction  between  real  and  personal  estate 
Whitmore,  5  Sim.  178.    Compare  Att.-  is  peculiar  to  our  own  policy,  and  is  not 
Gen.  V.  Bouwens,  4  M.  &  Wels.  171,  as  to  known  to  any  foreign  system  of  jnrisprti- 
foreign  securities  trawferabU  in  this  coun-  dence  that  is  founded  on  the  civil  law,  in 
try  by  ddivenfj  which  were  held  liable  to  which  the  only  recognized  distinction  was- 
duty  as  ordinary  chattels  ;*  and  see  Pearse  between  movable  and  immovable  prop- 
r.  Pearse,  9  Sim.  430 ;  Vandiest  v.  Fyn-  erty.      Leaseholds  for   years,  therefore, 
more,  6  Sim.  570 ;  Femandes'  Executors'  which  obviously  belong  to  the  latter  de- 
case,  L.  R.,  5  Ch.  314;  Att.-Gen.  v.  Pratt,  nomination,  though    they    are  with   us 
L.  B.,  9  Ex.  140.    As  to  certain  Indian  transmissible,  as  personal  estate,  are  gov- 
securitiefl^  see  28  and  24  Vict.,  c.  5.]  emed  by  the  lex  locij  and  do  not  follow  the 
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£ngland,  id  case  of  intestacy,  L  e.  should  he  happen  to  have  left  no 
instrumei^t  which,  according  to  the  law  of  his  adopted  country,  would 
amoaut  to  a  testamentary  disposition  of  such  property ;  (q)  and  if  he 
left  a  will,  the  same  law  will  determine  its  validity  [both  as  r^ards 
personal  competence  in  the  testator  (r)  and  the  l)equeathable  nature  of 
the  property  willed,]  («)  and  will  also  re^gulate  the  construction  {t)  of 
such  will,  of  which,  therefore,  an  English  court  will  not  grant  probate 
unleas  it  appear  to  be  an  effectual  testamentary  instrument  according 
to  the  law  of  the  domicile.  And,  by  parity  of  reasoning,  the  English 
court  will  grant  probate  of  an  instrument  ascertained  to  be  testamentary 
aooording  to  the  law  of  the  foreign  domicile,  though  invalid  and  inca- 
pable of  operation  as  an  English  will.  Thus,  {u)  probate  was  granted 
of  the  will  of  a  married  lady,  who  at  the  time  of  her  death  was  domi- 
dled  in  Spain  (of  which  country  she  was,  it  seems,  also  a  native),  on 
its  being  shown  that  by  the  Spanish  law  a  feme  covert  may,  under  cer- 
tain limitations,  dispose  of  her  property  by  will  as  Sifeme  solefi 

• 

person ;  so  that,  if  an  EngUshman  domi-  will  nevertheless  not  operate  on  the  bene- 

ciled  abroad  dies  possessed  of  such  prop-  ficial  interest    The  title  of  the  executor 

ertj,  it  wUl  devolve  aooording   to  the  is  from  the  probate :  the  beneficial  inter* 

English  law.    [See  Freke  v.  Lord  Oar-  est  will  devolve  as  undisposed  of.] 

beiy,  L.  B^  16  Eq.  461.    It  is  shown  in  (q)  SomerviUe  v.  Lord  SomervUle,  5 

Bacon's  Abr.,  tit  Leases,  how  it  hap-  Yes.  750;  and  see  Hogg  v.  Lashley,  6  B. 

pened  that  leaseholds  were  held  to  pass  P.  C.  Toml.  577. 

to  the  executor.    A  lease  for  years  was  [(r)  In  re  Osborne,  1  Deane  4, 1  Jur.  N. 

only  a  contract  between  lessor  and  lessee ;  S.  1220 ;  In  re  Maraver,  1  Hagg.  49S. 

and  leasee,  if  evicted,  could  only  recover  («)  Kilpatrick  v,  KQpatrick,  6  B.  P.  C 

damages  in  a  penonal  action  against  les-  5S4,  cit ;  Doglioni  v.  Orispin,  L.  B.,  1  H. 

flor,  not  the  possession.    The  benefit  of  L.  801.] 

iudi  a  contract  of  course  passed  to  the  (0  Bemal  v,  Bernal,  3  My.  &  Or.  559, 

executor ;  and  though  lessees  were  after-  n.    [Barlow  v.  Orde,  L.  E.,  3  P.  0. 164, 

wards  held  entitled  to  recover  the  posses-  {lex  loei  admitting  ill^timate  with  legiti- 

mCia  itself,  no  change  was  made  in  the  mate  children).] 

rule  of  succession.  (u)  In  re  Maraver,  1  Hagg.  498.    As  to 

Since,  then,  the  rule  mobUia  sequuntw  the  law  of  Spain  respecting  testamentary 

jMrsonam  is  inapplicable  to  leaseholds,  it  dispositions,  see  Moore  «.  Budd,  4  Hagg. 

fcOlows  (subject  to  24  and  25  Vict.,  c.  11^  i  346. 

2,  presently  stated,  and  which  speaks  of  6.  The  validity  of  a  will  of  personal 

"personal"  estate,)    that   to    dispose  of  property  being  determined  by  the  law  of 

leaseholds  a  will  must  be  executed  ac-  the  domicile  of  the  testator,  it  is  held  that 

cording  to  1  Vict,  c.  26,  and  that  the  will  a  will  of  penoriaUy  void  by  the  law  of  the 

of  a  domiciled  foreigner  not  so  executed,  domicile  of  the  testator  is  void  every- 

though  it  may  be  proved  here,  and  will  where,  notwithstanding  that  its  execution 

enable  the  executor  to  sell    leaseholds  may  be  in  accordance  with  the  law  of  the 

(Hood  «.  Lord  Barrington,L.B.,6£q.  218,)  place  where  the  property  is  located.    2 
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And  it  is  the  oonstant  practioe  of  the  ooort  here  to  grant  [ancillaiy] 
Aneuiaiy  probote  of  wiUs  of  [testatOTS  domiciled  in  foreign  ooon- 
tries]  which  have  been  previously  proved  tkere^  without 
inquiring  [or  permitting  inquiry]  into  the  grounds  of  the  [foreign] 
proceeding;  though  the  bulk  of  the  property  of  the  deceased  testator 
should  happen  so  be  in  England,  (x) 

Where  probate  has  been  granted  of  an  instrument  eventually  ascer- 
Eirect  where  taiued  not  to  be  testamentary  according  to  the  law  of  the 
gnmtadin  domicile,  this  proceeding  (though  it  vests  the  whole  per- 
sonalty which  is  within  the  jurisdiction  of  the  court  in  the 
executor,  as  to  whose  legal  title  the  grant  of  probate  ia  condusivCi)  does 
not  regulate  or  affect  the  ultimate  destination  of  the  property,  which 
therefore  the  executor  will  be  bound  to  distribute  according  to  the  law 
of  the  domicile.  (y)7 

Greenl.  £y^  H  668,  669;  Whait.  Gonfl.  win's  Appeal,  33  Conn.  128.     See  also 

LawB»  2  561 ;  Story  Gonfl.  Laws,  {  473.  Fleeger  v.  Pool,  1  McLean  189,  as  to  the 

And  ]|  would  seem  that  where  a  person  ruling  in  Tennessee  on  the  question  of  the 

made  a  will  valid  in  the  place  of  his  yalidity  of  a  will  made  in  PennsylTania, 

domicile  at  the  time  of  its  execution,  but  and  there  prored  under  its  laws, 

having  changed  his  domicile  before  death  (z)  Li  re  Bead,  1  Hagg.  474 ;  [Hare  v. 

and  his  domicile  at  death  is  where  the  Nasmjth,  2  Add.  26 ;  In  re  Gajnor,  4  No. 

will  80  executed  is  not  valid,  the  will  CSas.  696;  Enohin  v,  Wjlie,  10  EL  L.  Ou 

would  be  treated  as  a  nullity.    Yet  if  1;  Inre  £arl,L.R,l  P.&D.450;  Miller 

prior  to  his  death  he  were  to  resume  his  v.  James,  L.  B.,  3  P.  A  D.  4 ;  In  re  OoeoBr 

domicile  in  the  place  where  the  will  was  han,  L.  R,  1  P.  &  D.  183.] 

executed,  it  would  be  held  to  be  a  valid  (y)  Thornton  v.  Curling,  8  Sim.  810. 

and  binding   will,  notwithstanding   his  In  this  case,  an  Englishman  went  to  re* 

change  of  domicile   in   the  meantime,  side  in  France,  where  he  was  domiciled 

Hjman  v.  Qaskins,  5  Ired.  267 ;  Dupuy  at  his  death,  and  left  a  will  providing  for 

V.  WurtE,  53  N.  Y.  566 ;  Moultrie  «.  Hunt,  an  ill^timate  child  and  its  mother,  to 

23  N.  Y.  394 ;  Desesbats  v.  Berquier,  1  the  exclusion  of  his  wife  and  legitimate 

Binney  336;  De  Sobry  «.  De  Laistre,  2  child,  which  the  French  law  doea  not 

Harr.  &  J.  193 ;    Crofton  v.  Ssley,  4  permit     Donations   by   a   Frenchmani 

Greenl.  139.    But  see  Nat  v.  Goons,  10  (whether  testamentary  or  by  act   inUer 

Mo.  543.    But  now,  by  24  and  26  Vict.,  c  vivos)  must  not  exceed  a  moiety  if  he 

11^  it  is  provided  that  the  wUl  need  not  leave  at  his  decease  one  Intimate  child, 

be  made  according  to  the  law  of  the  a  third  if  he  leave  two,  and  a  fourth  if  lie 

domicile  at  the  time  of  the  death  of  the  leave  tiiree  or  more ;  the  descendants  of 

testator.    But  the  will  is  valid  if  it  be  a  deceased  child  being  considered  as  one. 

made  according  to  ihe  law  of  the  place  Moreover,  a  Frenchman  cannot  di^MMe 

where  it  was  made,  or  of  the  place  where  of  the  whole  of  his  property,  if  he  leav«s 

the  testator  was  domiciled  when  the  same  only  oacendants. 

waa  made,  or  of  the  laws  then  in  force  in  7.  In  the  United  States  this  is  trae  of 

that  part  of  the  British  dominions  where  real  as  well  as  personal  estate^  as  in  th^ 

he  had  his  domicile  of  origin.    See  Ir-  various  states  there  is  no  distinotian  made 
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Where  the  oonstmction  of  the  will  is  to  be  regulated  by  foreign  law^ 
the  opiaioa  of  an  advocate  versed  in  snch  law  is  obtained,  Foroiffn  uw, 
for  the  information  and  guidance  of  the  English  court  on  udned. 
which  devolves  the  task  of  construing  it;  (2)  [or  the  English  '^'cotlrt 
may  remit  a  case  for  the  opinion  of  a  court  in  any  other  part  of  the 
British  dominions,  (a)  or  of  a  court  in  any  foreign  country  with  which 
there  is  a  convention  for  that  purpose.]  (6)  But  if  the  point  in  dispute 
depend  upon  principles  of  construction  common  to  both  countries,  the 
<XMirt  will  adjudicate  upon  the  question,  according  to  its  own  view  of  the 
case,  without  having  recourse  to  the  assistance  of  a  foreign  jurist  (c)8 

Iwlveeii  wills  of  real  and  personal  estate,  if  not  absolntelj  neceasary,  to  determine, 

In  many  of  the  states  it  is  provided  by  in  the  case  of  a  foreign  will  of  personalty, 

statate  that  the  probate  of  the  will  is  oon-  the  law  of  the  ooantry  where  the  testator 

dnaive  as  well  in  regard  to  real  estate  as  was  domicOed,  else  the  principle  that  the 

to  penonalty,  and  cannot   be  inquired  movables  should  follow  the  law  of  the 

into  many  other  court    In  other  states  domicil6,'might  be  wholly  subverted.  Th» 

the  probate  is  but  prima  fadB  evidence  more  important  question,  however,  would 

that  a  will  of  real  estate  was  duly  exe-  appear  to  be  how  the  court  is  to  be  in- 

«at«L    Dublin  v.  Chadboume,  16  Mass.  formed  as  to  what  the  law  of  the  foreign 

4S3;  Hardy  v.  Hardy,  26  Ala.  524 ;  Bai-  domicile  is.  In  Baron  de  Bode  v.  Beginam, 

ley  «.  Bailey,  8  Ohio  239;  Tompkins  v.  10  Jur.  217,  it  was  held  by  Lord  Denman, 

Tompkins,  1  Story  0.  C.  554 ;  Tarver  v.  C.  J.,  Williams,  J.,  and  Coleridge,  J.,  con- 

IWver,  9  Peters  180 ;  Hegarty's  Appeal,  curring,  that  for  that  purpose  it  was  com- 

75  Penn.  St.  512 ;  Smith  v,  Bonsall,  5  petent  to  examine  counsel  learned  in  the 

Bawle  80;  Goates  v.  Hughes,  3  Binney  law  of  the  foreign   country,  who  might 

496 ;  Harven  v.  Springs,  10  Ired.  180 ;  testify  as  to  the  contents  of  a  statute,  with- 

Dtrfaey  «.  Mayer,  10  Wheat  470 ;  Barker  out  any  effort  to  account  for  the  non-pro- 

9,  McFerran,  26  Penn.  St  211.  duction  of  the  statute,  although  it  is  a 

[(s)  Harrison  v.  Harrison,  L.  B.,  8  Ch.  written  document.    This  is  undoubtedly 

346 ;  i.  e.,  of  an  advocate  practising  in  the  a  very  common  method  of  proving  foreign 

particular  foreign  country,  study   else-  law.    But  it  can  hardly  be  deemed  a  per- 

where  of  its  laws  is  insufficient.  Bristow  fectly  safe  course.    The  testimony  of  ex- 

«.  Seqneville,  L.  B.,  5  Ex.  275 ;  In  re  Bon-  ports  on  any  subject  seldom  agrees,  as  is 

elli,  1  P.  D.  69.  known  to  all  practitioners,  and  it  is,  to 

(a)  22  and  23  Viet,  c  63 ;  acted  on  in  some  extent,  proverbial  that  an  expert 

Login  V.  Prinoess  of  Gooig,  30  Beav.  632.  testifies  invariably  in  &vor  of  the  party 

{k)  24  Vict,  a  11.]  who   has   called    him.     Lawyers,   well 

(e)  Bemal  v.  Bemal,  3  My.  A  0.  559.  versed  in  the  learning  of  their  profesuon, 

[Osllier  v.  Bivaz,  2  Curt  855 ;  Earl  Kel-  do  not  always  agree  as  to  the  significance 

«m  «.  Earl  Bridport,  8  Beav.  527,  547  ;  or  force  of  the  statute  law.    What  cer- 

Yates  V.  Thompson,  3  Gl.  &  Fin.  586 ;  tainty,  then,  eould  be  attached  to  the  tes- 

Martitt  v.  Lee,  9  W.  B.  522.    But  the  timony  of  **  an  advocate  versed  in  such 

court  here  is  bound  by  a  previous  judg-  law,"  when  called  upon  to  testify  as  to 

ment  w  re  of  the  foreign  court,  Doglioni  the  lex  domieilii,  in  the  case  of  a  foreign 

«.  Oispin,  L.  B.,  1  H.  L.  301.]  will  ?    The  British  Parliament  has  taken 

t.  It  would  seem  to  be  but  reasonable,  a  proper  step  in  the  enactment  of  the  24 
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As  a  willy  in  r^axd  to  movable  property,  is  oonstrued  aoooiding  to 
the  law  of  the  domicile^  there  is,  it  will  be  observed,  nothing  on  the 
face  of  it  which  gives  the  peruser  the  slightest  clue  as  to  the  natoie  of 

Vict^  ch.  XL,  which  provides  the  method  fiee  as  an  expert  in  regard  to  that  law, 

for  informing  the  Superior  Courts  of  Great  whether  the  evidence  given  by  the  witaesft 

Britain  as  to  what  the  foreign  law  is  on  any  shall  be  given  to  the  court  for  itB  in- 

point  which  may  arise  in  those  courts.  See  formation  as  law,  or  to  the  jury  to  he 

Whart.  Confl.  Laws,  {  771,  et  8eq,     See  passed  upon  by  them.     It  would  seem 

the  remarks  of  Justice  Story  on  this  point,  that  if  the  witness  testify  as  to  the  ezist- 

Story  Confl.  Laws,  {  63(5 ;  also,  of  Mr.  enoe  of  a  foreign  statute,  or  its  general 

Greenleaf,  1  Greenl.  £v.,  {{  486  to  489.  construction,  his  testimony  is  to  be  ad- 

But  when  foreign  law  is  to  be  proved  in  dressed  to  the  jury,  and  they  are  to  pasa 

any  case  it  is  to  be  proved  as  fact,  and  the  upon  it  as  upon  any  other  fact  in  the  case. 

determination  whether  there  be  such  law  Kline  v.  Baker,    uln   supra;    Moore  v. 

or  not  must  in  each  case  depend  upon  the  Gwynn,  5  Ired.  L.  187 ;  Dyer  v.  Smith,  12 

testimony  then   given  as  to  such  fact.  Conn.  384;  Ligraham  v.  Hart,  11  Ohio 

Kline  v.  Baker,  99  Mass.  253 ;  Knapp  v,  255 ;  Holman  v.  King,  7  Mete  884.    But 

Abell,  10  Allen  485 ;  Bowditch  v,  Soltyk,  see  the  remarks  of  Fowler,  J.,  in  Feiga- 

99  Mass.  136 ;  Uhler  v.  Semple,  5  C.  E.  Gr.  son  v,  Clifbrd,  37  N.  H.  98,  where  he 

(N.  J.)  288 ;  Campion  v,  Kille,  1  McCart.  says :  "Foreign  laws  are  to  be  proved  as 

229 ;  Ball  v,  Franklinite  Co.,  3  Yroom  facts,  by  evidence  addressed  to  the  court 

102;   Delafield  v.  Hand,  3  Johns.  310;  and  not  to  the  jury."   But  if  the  testimony 

Francis  v.  Lisurance  Co.,  6  Cowen  404,  consists  wholly  of  a  written  document^  as 

429 ;  Lincoln  v.  Battelle,  6  Wend.  475 ;  a  statute  or  judicial  opinion,  it  is  to  be 

Dollfils  V.  Frosch,  1  Denio  367 ;  Talbot  v.  addressed  to  and  passed  upon  by  the  conrt. 

Seeman,  1  Cranch  1, 38 ;  Haven  v,  Foster,  Kline  v.  Baker,  vbi  aupra  ;  Ennis  «.  Smith, 

9  Pick.  Ill,  129 ;  Palfrey  v.  Portland,  S.  &  14  How.  400 ;  Owen  t;.  Boyle,  16  Maine 

P.  B.  B.  Co.,  4  Allen  55 ;  Brackett «.  Nor-  147 ;  Church  v.  Hubbart^  2  Cranch  187 ; 

ton,  4  Conn.  517 ;  Mostyn  v.  Fabrigas,  State  v.  Jackson,  2  Dev.  563 ;  People «. 

Cowp.  174 ;  Freemoult  v.  Dedire,  1  P.  Lambert,  5  Mich.  349 ;  Bremer  v.  Free- 

Wms.  429;  Male  v.  Boberts,  3  Esp.  Bep.  man,  10  Moore  P.  C.  306;  Di  Sora  v. 

163;    Smith  t;.  Blagge,  1   Johns.   238;  Phillipps,  10  H.  L.  Cas.  624;   Haven  9. 

Legg  t;.  L^g,  8  Mass.  99 ;  Territtv.  Wood-  Foster,  9  Pick.  Ill,  129 ;  Ely  v.  JameSy 

TuS,  19  Vt.  182 ;  Taylor  v.  Bank  of  Illi-  123  Mass.  36 ;  Lockwood  v.  Crawford,  18 

nois,  7  Mon.  576 ;  Barrows  v.  Downs,  9  B  Conn.  370.    But  if  it  be  an  unwritten  law 

1. 446 ;  Bryant  v.  Kelton,  1  Tex.  434 ;  Mc-  or  custom  of  the  foreign  country  it  must 

Deed  v.  McDeed,  67  Ul.  545 ;    Bape  v,  be  proved  by  the  parol  testimony  of  an 

Heaton,  9  Wis.  328;  Walsh  v.  Dart,  12  expert.    Ennis  v.  Smith,  ubi  tupra;  Mo- 

Wis.  635 ;  Nelson  v,  Bridport,  8  Beav.  Bea  v.  Mattoon,  13  Pick.  53,  59 ;  Haven 

527;  Baltimore  and  Ohio  B.  B.  Co.  v.  v.  Foster,  ubi  supra;  Frith  v.  Spragne,  14 

Glenn,  28  Md.  287 ;  Gardner  v.  Lewis,  7  Mass.  455 ;  Consequa  v,  Willings,  1  Peten 

Gill  377 ;  De  Sobry  v.  De  Laistre,  2  Har.  C.  C.  229 ;  Territt  v.  WoodruflT,  «W  supra  ; 

&  J.  191 ;  Norris  v.  Harris,  15  Cal.  226 ;  Tyler  v.  Trabue,  8  B.  Mon.  306 ;  Barrows 

1  Chitt.  Plead.  219 ;  1  Phill.  Ev.  301, 2,  n. ;  v.  Downs,  9  B  I.  446 ;  Bryant  t;.  Kelton, 

Daniell  Ch.  Pr.  (4  Am.  ed.)  95,  864;  1  ubi  supra;   McDeed  v,  McDeed,  67  111. 

Greenl.  Ev.,  U  486,  488;  Beat  Ev.,  §33;  545;  Dyer  v.  Smith,  12  Conn.  390;  Nel- 

Id.,  2  513.    However,  a  question  arises,  son  v.  Bridport,  ubi  supra;  De  Sobry  v. 

when  one  learned  in  the  foreign  law  testi-  De  Laistre,  2  Har.  &  J.  191 ;  Baltimore 
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the  lawB  hj  which  its  oonstniction  is  regulated;  it  may  have  beei> 
made  in  EDglandy  be  written  in  the  English  language,  the  testator  may 

and  Ohio  B.  B.  Go.  v.  Glenn,  28  Md.  287.  llament.''  But  it  appears  to  be  held  in  th» 
Bat  it  is  noi  neceasarj  that  the  person  Qoods  of  Dormoy,  8  Hagg.  767,  that  the 
called  to  testify  to  the  foreign  law  should  proper  course  is  for  the  ambassador  to  cev- 
be  a  lawyer.  AU  that  will  be  required  tify  the  law  of  the  country  he  represents. 
will  be  that  the  court  be  satisfied  that  the  See  Best  on  Evidence,  {{  83  and  513^ 
party  produced  as  a  witness  adually  knows  In  case  no  testimony  is  offered  as  to  what 
the  law  as  to  which  he  is  about  to  give  the  law  in  question  is,  it  will  be  taken  by 
evidence.  Hall  v.  Ooetello,  48  N.  H.  176,  the  court  to  be  the  same  as  the  Ux  fori  ov^ 
179 ;  Pickard  v.  Bailey,  26  N.  H.  152 ;  the  same  subject.  Chase  9.  Insurance  Cov, 
Dyer  v.  Smith,  12  Conn.  390;  Vander  9  Allen  311;  Dollfns  v.  Frosch,  1  Denio 
Donckt  V,  TheUu88on,8  Q.  B.  812.  Proof  367 ;  Palfrey  v.  P.  S.  &  P.  B.  B.  Co.,  ubi 
of  the  law  by  an  attorney  of  the  foreign  supra;  Adams  v.  Way,  33  Conn.  432; 
state  or  country  was  held  not  to  be  suffi-  Bay  v.  Church,  15  Conn.  18 ;  Bape  v. 
dent.  Van  Buskirk  V.  Mulock,  3  Harr.  (N.  Heaton,  vbi  tupra;  Shepherd  v.  Nabors^ 
J.)  184.  But  where  such  attorney  was  him-  6  Ala.  631 ;  High  Appl't,  2  Doug.  (Mich.) 
self  a  defendant  in  chancery,  his  tes-  515 ;  Norris  «.  Harris,  15  CaL  226.  The- 
timony  in  connection  with  a  printed  copy  witness  will  give  his  understanding  of 
of  the  laws  of  his  state  was  received,  what  the  law  means  and  of  its  applica- 
Cbndit  V.  Blackwell,  4  C.  R  Gr.  (N.  J.)  193,  bility  to  the  case  at  bar,  in  addition  to  tee- 
196.  In  the  United  States  it  has  been  tifying  as  to  the  words  of  the  statute. 
ireqaently  held,  that  in  one  state  the  Cocks  v.  Purday,  2  C.  &  K.  269.  And  it 
printed  statutes  of  a  sister  state,  published  appears  that  he  will  be  permitted  to  refresh 
by  authority  of  the  state  whose  statutes  his  memory  as  to  the  law  by  reference  to 
they  purport  to  be,  may  be  read  in  evi«  the  statute  itself,  tliough  the  jury  must  pass- 
di^ice  as  the  law  of  such  state.  Territt  v.  if|)on  the  fact  exclusively  from  the  evii> 
WoodrujQ^  19  Yt  182 ;  Lockwood  v.  Craw-  dence  of  the  witness.  Barrows  v.  Downsy 
ford,  18  Conn.  371 ;  Taylor  v.  Bank  of  9  R  I.  446 ;  Sussex  Peerage,  11  Q.  St 
Blisoia,  7  Mon.  576 ;  McDeed  v.  McDeed,  Fin.  85.  In  the  Sussex  Peerage,  11  CL 
67  HL  545.  The  states  of  the  union  may  &  Fin.  115,  it  was  remarked  by  Lord 
admity  as  eridenoe,  the  pnblic  acts  of  each  Brougham :  "  The  witness  may  refer  to- 
other, without  the  authentication  required  the  sources  of  his  knowledge,  but  it  is  per- 
by  the  act  of  congress ;  with  such  authen-  fectly  clear  that  the  proper  mode  of  prov- 
tication  they  mutt  be  admitted.  Taylor  ing  a  foreign  law  is  not  by  showing  to  the 
«.  Bank  of  Illinois,  vbi  supra.  It  may  be  house  the  book  of  the  law,  for  the  house 
qiiestioned  whether  the  judge  has  the  has  not  the  organs  to  know  and  to  deal 
right  himself  to  consult  the  foreign  law  with  the  text  of  that  law,  and,  therefore, 
when  he  is  not  satisfied  with  the  testi-  requires  the  assistance  of  a  lawyer  who 
mony  given  by  the  witness.  See  remarks  of  knows  how  to  interpret  it."  See  Condit 
Lord  Chelmsford,  in  Di  Sora  v.  Phillipps,  v.  Bkckwell,  4  C.  £.  Gr.  (N.  J.)  193.  Ix» 
10  H.  L.  Cas.  624 ;  and  in  United  States  a  recent  case  in  Massachusetts  it  is  said : 
oi  America  9.  McBae,  L.  B.,  3  Ch.  Ap.  86,  **  The  laws  of  another  state  are  not  laws- 
Lord  Chelmsford  said :  *'  I  do  not  see  that  of  this  commonwealth,  which  our  citizens^ 
there  is  any  impediment  to  an  English  are  bound  to  know,  or  of  which  our  courta 
judge,  with  the  act  of  congress  before  him,  have  judicial  knowledge ;  but  they  are 
eonstming  it  for  himself  without  further  facts  of  which  both  citizens  and  courta 
aid,  just  as  he  would  an  English  act  of  par-  must  be  informed  as  of  other  facta.    Aa^ 
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Slave  described  himself  as  an  Englishman^  (d)  and  it  may  have  been 
proved  in  an  English  court ;  and  jet^  after  all^  it  may  torn  out,  from 
the  extrinsic  fact  of  the  maker  being  domiciled  abroad  at  his  death^ 
that  the  will  is  wholly  withdrawn  from  the  influence  of  English  juris- 
prudence.^ 

[As  in  other  respects^  so  with  r^ard  to  its  execution^  a  will  of  mov- 
Execution  of      ablcs  must,  as  a  eeneral  rule,  be  tried  by  the  law  of  the 

"Will  of  mov-  •  • 

Abiw.  testators  domicile  at  his  death.     So  that  an  English  oonrt 

wUl  not  grant  probate  of  the  will  of  a  testator  domiciled  in  England, 
imless  it  be  executed  according  to  the  law  of  England ;  (e)  nor  of  a 
testator  domiciled  abroad,  unless  it  be  executed  according  to  the  law  of 
the  foreign  domicile.  (/)  In  Bremer  v.  Freeman,  (g)  the  testatrix  was 
an  English  subject  resident  at  Paris,  *and  executed  a  will  conformably 

foreign  laws  can  only  be  known  as  far  as  making  his  will,  and  his  decease,  did  not, 
they  are  proved,  no  evidence  of  them  can  in  the  case  of  a  testator  d^g  before 
be  admitted  at  the  argument  before  this  August  Ist,   1861,  render  a  will    valid 
-court  which  was  not  offered  at  the  trial,  because  it  conformed  with  the  law  of  the 
or  otherwise  made  part  of  the  case  re-  country  where  he  so  resided.    The  dis- 
served.   When  the  evidence  consists  of  tinction  between  regidetiee  and  domicile  has 
the  parol  testimony  of  experts  as  to  the  become  immaterial    by  stat  24  and  26 
existence  or  prevailing  construction  of  a  Vict.,  c.  114,  {  1,  as  to  a  subject  of  Great 
statute,  or  as  to  any  point  of  unwritten  Britain  making  a  will  out  of  the  king- 
law,  the  jury  must  determine  what  the  dom,  and  dying  since  August  6th,  1861. 
foreign  law  is,  as  in  the  case  of  any  coA-  Wms.  Ex'rs  (6th  Am.  ed.)  435.  ^ 
troverted  tsuoi  depending  upon  like  testi-        [(e)  Countess  Ferraris  v,  M.  of  Hert- 
mony.    But  the  qualifications  of  the  ex-  ford,  3  Cuit  468,  7  Jur.  262,  2  No.  Oss. 
{>ertB,  or  other  questions  of  competency  230 ;  Groker  v.  M.  of  Hertford,  4  Moo.  P. 
of  witnesses  or  evidence,  must  be  passed  G.  G.  339,  8  Jur.  863,  3  No.  Gas.  150. 
upon  by  the  court;   and  when  the  evi-        (/)  Stanley  v.  Bemes,  8  Hagg.  873; 
denoe   admitted    consists   entirely  of  a  Moore  v,  Darell,  4  Hagg.  346. 
written    document,  statute   or    judicial        (g)  10  Moo.  P.  G.  G.  306.    The  case 
opinion,  the  question  of  its  construction  was  a  curious  one;  for  the  law  of  IVanoe 
and  effect  is  for  the  court  alone.    And  if  does  not  permit  a  foreigner  to  acquire  a 
the  evidence  is  uncontradicted,  and  will  domicile  there,  so  as  to  afkct  the  mode 
not  support  the  action,  it  is  the  duty  of  of  making  a  will,  without  license  from  the 
the  court  so  to  instruct  the  jury."     Kline  government ;  in  other  words,  without  such 
V.  Baker,  99  Mass,  253,  254.  license  the  foreigner  may  make  a  will 

(d)  This  of  course  is  not  condosive,  (aa  according  to  the  law  of  his  original  domi- 

to  which  see  Nevinson  v.  Stables,  4  Buss.  die.    In  France,  therefore^  the  "P^Hiy^ 

210,)  though  the  fact  of  a  testator  being  will  would  have  been  held  good  (see  Sag. 

described  as  resident  abroad  would  pro-  B.  P.  S.,  p.  404;  Gollier  p,  Biva^  2  Onrt. 

duoe  suspicion  and  inquiry  as  to  the  for>  855 ;  secua  as  to  intestate  suoceasion,  1  Oh. 

^ign  domicile.  D.  270),  and  it  had  in  &ct  been  pro- 

9.  The  mere  rmdenee  of  a  British  sub-  nounced  valid  on  that  ground  by  the 

ject  in  a  foreign  country  at  the  time  of  Prerogative  Gourt  (1  Deane,  192.) 

[*7] 
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to  Englifth  law ;  but  probate  of  it  was  refused  on  the  ground  that  she 
iras  domiciled  in  France,  and  that  the  will  was  not  valid  according  to 
French  law. 

To  obviate  such  questions  with  regard  to  testators  dying  after  6tb 
Amrost,  1861,  it  is  enacted  by  24  and  25  Vict,  c.  114,  LoitiKinff. 
lliat(§  1)  every  will  and  other  testimentaiy  instrument 
made  out  of  the  United  Eangdom  by  a  British  subject  (whatever  may- 
be the  domicile  of  such  person  at  the  time  of  making  the  same,  or  at 
the  time  of  his  death)  shall  as  r^ards  personal  estate  be  held  to  be  well 
executed  for  tlie  purpose  of  being  admitted  to  probate  if  the  same  be 
made  according  to  the  forms  required  either  by  the  law  of  the  place 
where  the  same  was  made  or  by  the  law  of  the  place  wheresnch  person 
was  domiciled  when  the  same  was  made,  or  by  the  laws  then  in  force 
in  that  part  of  her  majesty's  dominions  where  he  had  his  domicile  of 
origin:  and  (§  2)  that  every  will  and  other  testamentary  instrument 
made  within  the  United  Kingdom  by  any  British  subject  (whatever 
may  be  ihe  domicile  of  such  person  at  the  time  of  making  the  same^ 
or  at  the  tim^e  of  his  death)  shall  as  r^ards  personal  estate  be  held  to- 
be  well  executed,  and  shall  be  admitted  to  probate  if  the  same  be  exe- 
cuted according  to  the  forms  required  by  the  laws  for  the  time  being  in 
force  in  that  part  of  the  United  Kingdom  where  the  same  was  made. 
By  §  3  no  will  or  other  testamentary  instrument  shall  be  held  to  be 
revoked  or  to  have  become  invalid,  nor  shall  the  construction  thereof 
be  altered,  by  reason  of  any  subsequent  change  of  domicile  of  the  per- 
son making  the  same;  (A)  nor  (§  4)  is  the  act  to  invalidate  any  will  or 
other  testamentary  instrument  as  r^ards  personai  estate  which  would 
bave  been  valid  if  the  act  had  not  been  passed,  except  as  such  will  or 
instijunent  may  be  revoked  or  altered  by  any  subsequent  will  or  testa- 
mentary instrument  made  valid  by  the  act 

Thus,  for  the  purpose  of  British  probate,  a  choice  is  given  among 
several  forms  of  execution,  all  in  addition  (§  4)  to  that  — it8«fli«ioii 

v®     /  the  legal 

whidi  alone  was  formerly  sufficient;  and,  in  terms,  the  act  w^onot 
is  directed  only  to  modes  of  execution ;  but  it  has  been 
held  that  a  testamentary  instrument,  depending  on  the  act  for  the 
validity  of  its  execution,  must  also  depend  for  its  l^al  effect  on  the 

[{h)  In  re  Bippon,  32  L.  J.,  Prob.  141,  former  domicile  restored  the  will.    Story 

38w.<kTr.l77;  In  re  Beid,  L.  E.,  1  P.  &  CJonfl.,  ch.  XI.,  i  473;  Wms,  Ex^rs,  p; 

D.  75.    Thb  section  also  excludes  the  352,  n.  (&),  6th  ed. 
farther  qoestion  whether  resumption  of  the 
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local  *law  on  which  its  execution  is  rested.  Thus^  in  Pechell  v.  HU- 
derley,  {k)  a  British  subject  with  an  English  domicile  died  in  1867^ 
leaving  a  will  and  oodicil,  neither  of  which  was  executed  according  to 
the  law  of  England,  but  the  codicil  (though  not  the  will)  was  well 
executed  according  to  the  law  of  Italy,  where  it  was  made.  By  that  law, 
as  proved  in  the  case,  it  could  not  stand  alone  without  the  will,  and  did 
not  set  up  the  will,  although  endorsed  upon  and  referring  to  it.  It  was 
argued  that  the  codicil  being  well  executed  according  to  the  scty  its  legal 
effect  must  bedeterminedbythefea^cfoYiuciZu,  and  that  according  to  that 
law  the  codicil  republished  and  made  good  the  will.  (Q  ButLordPems- 
anoe  held  otherwise.  Whether  such  would  be  the  effect  of  applying  the 
Rnglifth  law  in  the  manner  proposed,  he  said  it  was  not  neoeBsary  to 
discuss,  for  he  was  of  opinion  that  in  determining  the  question  whedier 
any  paper  was  testamentary,  r^ard  could  be  had  to  the  law  of  one 
<x)untry  only  at  a  time,  and  that  the  mixing  up  of  the  legal  precepts  of 
two  different  countries  could  only  result  in  conclusions  conformable  to 
neither.  The  court  therefore  pronounced  against  both  documents. 
The  act  affects  British  subjects  only,  (m)  and  can  only  be  enforced 


iBritiBh  where  the  property  in  question  is  locally  situate  within 
British  jurisdiction.  Foreign  courts  are  not  bound  to  re- 
cognize the  act  in  determining  whether  a  given  instrument  is  a  valid 
will  of  personal  property  within  their  own  jurisdiction  :  and  thus  the 
personal  property,  British  and  foreign,  of  a  British  subject  may  be 
susK«fltion8  as  distributable  according  to  two  distinct  laws,  (n)  There- 
eriishmendomi-  forc],  the  nccessity  of  conforming  in  the  testamentary  act 
to  the  law  of  the  ultimate  domicile,  is  still  an  important 
doctrine  to  the  numerous  British  residents  in  foreign  countries ;  and  it 
spears  that  the  circumstance  of  the  contents  of  the  will  indicating  that 
the  testator  contemplated  returning  to  England  (but  which  intention 
he  never  executed,)  (o)  [or  even  an  e^xpress  declaration  that  he  intends 
to  retain  his  domicile  of  origin,]  (p)  is  insufficient  to  exclude  the  law 
of  his  domicile  ascertained  by  the  facts  of  the  case.  (j)10 

{k)  L.  K.,  1  P.  <b  D.  673.  (o)  Stanley  v.  Bernes,  3  Hagg.  376. 

{I)  Videpost  ch.  VI.,  i  4:  [(p)  In  re  Steer,  3  H.  A  N.  694.] 

(m)  Including  subjects  bj  natunJiza-  (g)  As  to  the  ammtu  revertendi,  see  also 

don,InreGall7,lP.D.438;inreLacroiz,  Bruce  v.  Bruce,  2  B.  &  P.  229,  n. 

2  P.  Div.  94.  10.  But  if  a  person  having  left  his 

(n)  See  Sug.  R.  P.  S.  406-6 :  being  the  domicile  with  intention  of  acquiring  an- 

▼eiy  result  which  the  rule  "mo&i^iaaeguun-  other  dies  en  route  and  before  the  new 

tur  penonam  "  was  established  to  prevent^  domicile  be  acquired,  his  property  will  be 

1  H.  L.  Ga.  16.]  distributed  in  accordance  with  the  law  of 

[*8] 
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If  an  Englishman,  domiciled  abroad,  has  real  estate  (including  *in 
this  definition  property  held  by  him  for  terms  of  years)  in  his  native 
country,  and  also  personal  property  there  or  elsewhere,  he  ought  to 
make  two  wills,  one  devising  his  English  lands,  duly  framed  and  exe- 
cuted for  that  purpose  according  to  the  forms  of  the  English  law,  and 
the  other  bequeathing,  if  permitted,  his  personal  (or  rather  his  mova- 
ble) estate  conformably  to  the  foreign  law.  Wills  made  under  such 
circumstances  require  more  than  ordinary  care,  in  order  to  avoid  some 
perplexing  questions  arising  out  of  the  conflict  in  the  laws  governing 
the  real  and  personal  property  respectively,  (r) 

Such  questions  may  arise,  and  indeed  have  most  frequently  arisen, 
in  regard  to  the  property  of  Englishmen  domiciled  in 
Scotland,  or  of  Scotchmen  domiciled  in  England ;  the  law 
of  succession  and  testamentary  disposition  being,  in  some  respects^ 
different  in  these  two  sections  of  the  United  Kingdom,  (a)  Thus,  in 
Balfour  v.  Scott,  (£)  where  a  person  domiciled  in  England  died  intes- 
tate, leaving  real  estate  in  Scotland,  the  heir  was  one  of  the  next  of 
km,  and  claimed  a  share  of  the  personal  estate.  To  this  claim  it  was 
objected,  that,  by  the  law  of  Scotland,  the  heir  cannot  share  in  the 
personal  property  with  the  other  next  of  kin,  except  on  condition  of 
collating  the  real  estate ;  that  is,  bringing  it  into  a  mass  with  the  per- 
sonal estate,  to  form  one  conmion  suf>ject  of  division,  (u)  It  was 
determined,  however,  that  he  was  entitled  to  take  his  share  without 
com[)lying  with  that  obligation,  the  case  being  r^ulated  as  to  the 
movable  property  by  the  English  law. 

In  Drummond  v.  Drummond  {x)  a  person  domiciled  in  England 
had  real  estate  in  Scotland,  upon  which  he  granted  a  heritable  bond  to 

the  former  domicile.  Stoiy  Gonfl.  Laws,  {  and  32  Vict,  c.  101,  ]  20,  land  in  Scot- 

481.    Munroe  v.  Douglass,  5  Madd.  379 ;  land  may  now  be  disposed  of  directly  by 

Smith  V.  Croom,  7  Fla.  81 ;  Clark  v.  likens,  will.]     Where  a  domiciled  Scotchman 

2  Dutch.  207.    But  see  In  re  Toner,  39  Ala.  dies  intestate,  leaving  infant  children,  and 

454,  where  the  domicile  was  held  to  be  a  possessed  of  property  in  Scotland  and 

fixed  domicile,  although  the  party  claimed  England,  the  Court  of  Session,  it  seems, 

to  be  m  Umere,  appoints  a  &ctor  to  the  children,  to  whom 

(r)  See  Brodie  v.  Barry,  2  V .  A  B.  130.  the  English  court  grants  administration. 

(t)  In  Scotland  there  [was  formerly]  (In  re  Johnston,  4  Hagg.  182.) 

no  direct  power  of  disposing  of  real  estate  (0  Stated  in  Someryille  v.  Lord  Somer- 

by  will,  but  if  there  was  a  conveyance  ville,  5  Yes.  750,  and  cited  2  V.  A  R 181 ; 

previoosly  executed  according  to  the  pro-  [and  see  Allen  v.  Anderson,  5  Hare  108.] 

per  feudal  forms,  the  party  might  by  will  {u)  Ersk.  Inst  Law  of  Scotland  701, 

declare  the  use  and  trust  to  which  it  5th  ed. 

should  enure.    Per  Sir  W.  Grant  in  Bro-  (x)  Cit  2  V.  &  B.  132. 

die  V.  Barry,  2  V.  A  B.  132.    [But  by  31  [*9] 
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secure  a  debt  contracted  in  England,  He  died  intestate;  and  the 
question  was^  by  which  of  the  estates  this  debt  was  to  be  borne?  It 
was  dear  ihat^  hj  the  English  law^  the  personal  estate  was  the  primaiy 
fund  for  the  payment  *of  debts.  It  was  equally  dear  that,  by  the  law 
of  Scotland,  the  real  estate  was  the  primary  fund  for  the  payment  of 
the  heritable  bond.  It  was  said  for  the  heir,  that  the  personal  estate 
must  be  distributed  according  to  the  law  of  England^  and  must  bear 
all  the  burdens  to  which  it  is  by  that  law  subject  On  the  other  hand^ 
it  was  contended  that  the  real  estate  must  go  according  to  the  law  of 
Scotland,  and  bear  all  the  burdens  to  which  it  is  by  that  law  subject* 
It  was  determined  that  the  law  of  Scotland  should  prevail^  and  that 
ihe  real  estate  must  bear  the  burden,  (y) 

Speaking  of  these  two  cases,  Sir  Wm.  Grant  has  observed — 

''In  the  first  case,  the  disability  of  the  heir  did  not  follow  him  to 
England ;  and  the  personal  estate  was  distributed  as  if  both  the  domi- 
die  and  the  real  estate  had  been  in  England.  In  the  second,  the  disa- 
bility to  claim  exoneration  out  of  the  personalty  did  follow  him  into 
Eugland;  and  the  personal  estate  was  distributed  as  if  both  the 
domidle  and  the  real  estate  had  been  in  Scotland.^' 

FBut  by  the  law  of  Scotland,  as  of  England,  real  estate  is  only  a 
subsidiary  fund  for  the  payment  of  movable  debts ;  and  if  the  Scotch 
heir  of  a  domiciled  Englishman  has  paid  them,  the  law  of  the  domicile 
allows  him  to  recover  against  the  personal  estate,  (s)  Conversdy^ 
Engliflh  rules  of  marshaling  in  favor  of  legatees  will  not  be  applied 
so  as  to  throw  on  Scotch  real  estate  debts  of  a  domiciled  EngHshman^ 
to  which  it  could  not  be  made  liable  by  the  lex  loci,  (a) 

In  all  these  cases,  the  claim  of  the  Scotch  heir  to  exoneration^  or  his 
liability  to  be  charged  was  enforced  by  Snglish  courts  in  distributing 
the  personal  estate  only  where  the  laws  of  both  countries  agreed  in 
conceding  the  daim  or  imposing  the  charge. 

[(y)  But  an  express  direction  by  a  tes-  bond,  the  debt  will  pass  by  an  "P^glwh 

tator  domiciled  in  England  for  payment  will.    Baodeugh  «.  Hoare,  4  Mad.  487 1 

of  all  his  debts  out  of  a  specified  fand  will  Cost  v,  Gtoring,  18  Beav.  88S.    See  fbzther 

include  the  heritable  bond.    Maxwell  v.  as  to  the  nature  of  heritable  bonds^  Bell's 

Maxwell,  L.  R.,  4  H.  L.  506.     Locke  Commentaries  on  the  Laws  of  Scotland, 

King's  Acts  (post  ch.  XLVL,)  do  not  ex-  206 ;  Ersk.  Inst  194. 

tend  to  Scotland.    A  heritable  bond  will  (s)  Earl  of  Winchelsea  v.  Garetty,  2 

not  pass  by  an  English  will.  Jemingham  Keen  293. 

V,  Herbert,  4  Buss.  388.    But  where  there  (a)  Harrison  v.  Harrison,  L.  B.,  8  Ch* 

is  an  English  security,  and  the  debt  is  842. 
further  secured  by  a  Scotch    heritable 
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Even  before  Lord  Kingsdown's  act,  a  will  of  personally  made  under 
a  power  formed  an  exoeption  to  the  general  rule,  mobiUa  wui  under » 
teqmmtur  pen^am  ;  for  if  executed  in  the  particular  form  ^^X 
♦required  hy  the  power,  it  was,  as  it  will  still  be,  good 
without  reference  to  the  testator^s  foreign  domicile,  because  the  appointee 
takes,  not  under  the  instrument  exercising,  but  under  the  instrument 
creating  the  power ;  (6)  and  the  latter  instrument  is  to  be  construed 
aoooiding  to  the  law  of  the  place  where  it  is  executed,  if  it  deals  with 
movables,  and  according  to  the  lex  loci  rd  aitce  if  with  immovables,  (o)^^ 
However,  in  lyHuart  v.  Harkness,  (d)  where  by  an  English  instrument 
power  was  given  to  appoint  a  money  fund  "by  will  duly  executed,''  it 
was  held  that  this  did  not  mean  any  one  particular  form  of  will  recog- 
nieed  by  the  law  of  this  country,  but  any  will  entitled  to  probate  here, 
and  that  the  will  of  the  donee,  having  been  admitted  to  probate,  was, 
Aarefore^  a  good  exercise  of  the  power.  Thus  it  came  back  to  trying 
the  validity  of  the  will  by  the  law  of  the  testatrix's  domicile,  (e)  She 
was  domiciled  abroad,  and  her  wUl  conformed  to  the  law  of  her  domi- 
cile. If  she  had  been  domiciled  here,  the  will  would  not  have  been  a 
valid  appointment.  (/)  But  if  a  power  requires  a  will  to  be  executed 
in  a  particular  form,  a  wUl  executed  in  that  form  may  be  a  valid 
appointment^  though  not  executed  according  to  the  law  of  the  domi- 

Another  exception  to  the  general  rule  exists  where  by  treaty  between 
this  conntrv  and  the  country  of  domicae  it  is  agreed  that  -norwhei« 
the  English  law  shall  prevail.     Thus  subjects  of  the  Otto-  treaty  totiM 

°  ^  •'  oontnuy. 

man  Empire  cannot  dispose  of  their  property  by  will,  but 

(b)  Tfttnall  v.  Hnnkey,  2  Moo.  P.  0.  C.  De  G.,  J.  &  S.  597 ;  Theobald  on  Wills  6. 

342 ;  In  re  Alexander,  1  Sw.  &  Tr.  454,  n.,  But  see  Crookenden  v.  Fuller,  1  Sw.  St  Tr. 

29  L.  J^  Prob.  93;  In  re  Halljburton,  L.  441. 

R,  1  P.  &  D.  90.  1(d)  34  Beav.  824^  (case  before  Lord 

(e)  Story  Confl.,  ch.  VIII. ;  3  Boige,  pi.  Kingsdown's  act.) 

2,eli.20L]  (e)  It  is  presumed  that  the  will  was 

11.  Wms.  Ex'rs  (6th  Am.  ed.)  438;  proved    in  the  ordinary  way,  and  not 

1  Bedfield  Wills  270 ;  Jones  v.  Jones,  3  merely  on  an  allegation  that  it  was  in 

Her.  161;  Stevens  v.  Bagwell,  15  Ves.  execution  of  a  power  (Barnes  v,  Vincent^ 

139 ;  Van  Wert  v.  Benedict,  1  Bradf.  114 ;  5  Moo.  P.  C.  201.)    The  latter  proceeding 

Wallace  v.  Att-Gen.,  L.  B.,  1  Gh.  Ap.  1 ;  would  have  decided  nothing,  and  would 

In  re  Loyelace,  4  De  G.  A  J.  340 ;  Li  re  have  given  the  court  of  construction  no 

Wallopi's  Trust,  1  De  G.,  J.  &  S.  656 ;  In  ground  on  which  to  build  its  argument^ 

reHallyburton,  L.  B.,  1P.&D.90;  Tat-  vide  post  ch.  U. 

nail  V.  Hankey,  2  Moo.  P.  C.  G.  342;  (/)  In  re  Daly's  Settlement,25  Beav.  456. 

Flood  on  mils  300 ;  Taylor  v,  Meade,  4  (g)  Per  Bomilly,  M.  B.,  34  Beav.  328. 
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by  treaty^  English  subjects  domiciled  there  are  allowed  to  do  so^  and 
their  wills  must  be  executed  according  to  the  English  law.  (A) 

A  statement  of  some  of  the  more  important  rules  for  ascertaining 
DomicOe^how    the  domicile  of  a  testator  or  intestate,  and  a  reference  to 

uooitiiiiittL 

some  of  the  cases  of  most  frequent  occurrence^  may  here 
be  made,  {i)  The  law  attributes  to  every  one  as  soon  as  he  is  bom 
DamioUeof       ^thc  domicile  of  his  father,  if  he  be  Intimate,  and  the 

domicile  of  the  mother,  if  ill^timate.  This  is  the  domi- 
cile of  origin,  and  is  involuntary.    Other  domiciles,  indading  domicile 

by  operation  of  law,  as  on  marriage,  are  domidles  of 

choice.  For  as  soon  as  an  individual  is  sui  jvria,  it  is 
competent  to  him  to  elect  and  assume  another  domicile,  the  eontinuanoe 
of  which  depends  upon  his  will  and  act^^  When  another  domicile  is 
Baoomnoe  of  put  ou,  tjie  domicile  of  origin  is  for  that  purpose  relin- 
origin.  quished,  and  remains  in  abeyance  during  the  continuance 

(&)  MaltasB  V,  Maltiifla,  3  Curt  234,  1  stances ;  the  principle  on  which  it  is  to  be 

Bob.  67,  7  Jar.  135, 8  Jar.  860, 2  No.  Gas.  determined  is  the  same  in  all  cases,  and 

83,  3  No.  Gas.  257.]  that  principle,  extracted    from  all  the 

(i)    See   Lord  Westbory's  judgment^  cases,  is  this,  that  a  domicile  once  ac- 

Udny  V.  Udny,  L.  K.,  1  H.  L.  Sc  441.  qoired  remains  until  another  is  acquired, 

Bj  Stat  24  and  25  Vict,  c.  121,  rules  are  or  that  first  one  abandoned.    I  admit  all 

made  for  determining  the  question  of  that  has  been  said  in  thu  case,  that  length 

domicile  as  between  this  country  and  any  of  time  is  not  important,  for  one  day  will 

other  with  which  the  sovereign  may  have  be  sufficient,  provided  the  animus  exists." 

entered  into  a  convention  for  that  purpose  And  it  appears  that  where  there  has  been 

As  to  the  operation  of  this  act  see  Sugd.  ah  undoubted  domicile  of  origin  contin- 

B.  P.  S.,  p.  405.  ued  through  a  series  of  years,  it  is  neces- 

Domicile  is  distinct  from  allegiance  or  sary  that  there  should*  be  clear  evidence 

nationality,  per  Lord  Westbury,  L.  B.,  1  of  an  intention  to  abandon  it,  accompa- 

H.  L.  8c  459 ;  Brunei  v,  Brunei,  L.  B.,  12  nied  by  acts  sufficient  to  establish  a  new 

Eq.  298.  domicile,  in  order  to  overcome  the  pre- 

12.  Both  the  fact  and  the  intention  must  .  sumption  that  the  old  domicile  continues, 

concur,  in  order  to  change  the  original  Crookenden  v.  Fuller,  1  Sw.  &  Tr.  441. 

domicile.  Hart  v.  Horn,  4  Kas.  232;  Hal-  But  the  declarations  that  it  is  not  the  in- 

lowell  V.  Saco,  5  GreenL  143 ;  Bichmond  tention  of  the  party  to  renounce  the  orig- 

V.  Vassalborough,  Id.    396 ;   Bingold  v.  inal  domicile  cannot  overcome  the  inten- 

Barley,  5  Md.  186 ;  Plummer  v,  Brandon,  tion  and  facts  collected  from  the  acts  of 

5  Lred.  Eq.  190;    Brown  v.  Smith,  15  the  party.    Li  re  Steer,  3  HurL  &  N. 594. 

Beav.  444.    On  this  point  it  was  remarked  The  intention  to  change  is  aquestion  of  £ftct 

by  Sir  H.  J.  Fust,  in  Craigie  v.  Lewin,  3  and  not  of  law.    Fitchburg  v.  Winchen- 

Cart  435, ''The  important  question  is,  what  don,  4  Cash.  190.    When  a  change  of 

is  necessary  to  constitute  a  change  of  domi-  domicile  is  alleged  the  presumption  of  the 

cile  ?    There  must  be  both  animus  et  Ja^  law  is  that  the  domicile  of  origin  remains 

tom — that  is  the  result  of  all  the  cases,  the  true  domicile  until  residence  elsewhere 

This  case  must  depend  on  its  own  circum-  has  been  shown  by  the  party  who  alleges 
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of  the  domicile  of  choio^  but  it  revives  and  exists  whenever  there  is 
no  other  domicile  (as  when  the  domicile  of  choice  is  in  fact  aband- 
oned (i)  with  the  intention  of  never  returning^)  and  it  does  not  require 
to  be  regained  or  reconstitated  animo  d  facto  in  the  manner  which  is 
neoeasaiy  for  the  acquisition  of  a  domicile  of  choice.  (/)  Domicile  of 
choice  is  constituted  hj  residence  freely  chosen  ajid  intended  to  continue 
for  a  non-limited  period ;  and  length  of  residence  is  a  most  important 
ingredient  from  which  to  infer  the  ammtw  manendu']  (m) 

Where  an  EngliRhman  or  Scotchman  divides  his  time  about  equally 
between  the  two  countries,  the  actual  domicile  is  sometimes  i>mm 
difficult  to  be  ascertained,  from  the  absence  of  prepon- 
derating evidence  in  favor  of  either.  Such  was  the  case  of  Lord  Som- 
erville,  (n)  a  Scotchman  by  birth  and  extraction^  originally  domiciled 
in  Scotland,  who  [was  elected  a  representative  peer  for  Scotland],  took 
a  house  in  London,  and  lived  there  half  the  year,  the  remainder  of 
which  he  spent  in  Scotland,  where  he  still  had  an  establishment ;  he 
died  at  his  house  in  London.  Sir  B.  P.  Arden,  M.  R.,  after  an  elabor- 
ate argument,  held  that  the  original  domicile  remained  unchanged,  and, 
consequently,  the  succession  to  the  personal  property  of  the  deceased 
nobleman  (who  had  died  intestate)  was  to  be  governed  by  the  law  of 
Scotland.  The  argument  in  favor  of  the  English  domicile  was  ui^ged 
on  behalf  of  the  relations  of  the  half-blood,  whom  the  law  of  Scotland 
excluded.  Had  the  deceased  nobleman  had  no  ^original  domicile  in 
either  of  the  two  countries,  which  in  his  later  life  he  alternately  made 

the  change.  Enn]S9.Sinith,  14  How.  400;  country,  although  there  be  not  onlj  the 

Bumham  v.  Bangelej,  1  Wood.  &  M.  G.  probability,  but  also  the  belief  on  his  part, 

C  7;  PrentisB  «.  Barton,  1  Brock.  893;  that  he  will  remain  there  the  rest  of  his 

Brown  v.Ashbough,40  How.  Pr.  260;  Max-  life.    Moorhouse  v.  Lord,  10  H.  L.  Gas. 

well  V.  Mcaure,  6  Jnr.  (N.  S.)  407.    And  272 ;  Brevon  r.  Drevon,  10  Jur.  (N.  a)  717. 
the  onus  is  upon  the  party  who  impugns        (k)  The  intention  without  the  act  of 

the  original    domicile.     Grookenden  v.  abandonment  is  insufficient    In  re  Bafie- 

Poller,  1  Sw.  &  Tr.441.    Though  a  man  nell,  3  Sw.  &  Tr.  49,  32  L.  J.,  Pn>b.  203. 
leave  his  original  domicile   and  reside        (I)  King  v.  Fox^ell,  3  Gh.  D.  518. 
elsewhere,  yet   unless   his  intention  to        (m)  Gockrell  v,  Gockrell,  25  L.  J.,  Gh. 

change  his  domicile  be  clearly  proved,  he  732 ;  Doucet  v,  (^eoghegan,  9  Gh.  D.  441.] 
will  not  lose  his  domicile  of  origin.  Gap-        (n)  5  Yes.  750,   [and  see  Forbes  v. 

devielleti.Gapdevielle,21L.T.(N.S.)660;  Forbes,  Eay  353.    The  duties  of  an  Eng- 

Adams  v.  £vans,  19  Kans.  174.    In  order  lish  peer  as  such  do  not  prevent  his  ao- 

to  lose  such  domicile  and  acquire  a  new  quiring  a  foreign  domicile.    Hamilton  v, 

one,  the  person  must  intend  qucUenut  in  Dallas,  1  Gh.  D.  257.    For  the  purposes 

<2Z0  exuun  patriam.    It  will  not  be  suffi-  of  succession  a  man  cannot  have  more 

cieot  tor  him  to  take  a  house  in  the  new  than  one  domicile.    lb.] 
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Ilis  home,  the  difficulty  of  applying  the  principle  itdopted  hj  the  M. 
!R.  as  the  ground  of  his  decision  would  have  been  greatly  increased ;  in 
such  a  case  the  question  would  be,  whether  this  state  of  things  did  not 
let  in  the  original  («.  e.,  in  the  case  supposed,  the  foreign)  domicile.^^ 

13.  A  man's  domicile  is  prima  faeie  the  does  at  the  sgme  instant  terminate  the 
place  of  his  residence,  but  ihia  maj  be  old  one."  6  Mete.  688,  689.  Lord 
rebutted  by  showing  that  such  residence  is  Wensleydale  defines  domicile,  "  Habita- 
either  constrained  or  transitory.  The  tion  in  a  place  with  the  intention  of 
question  of  domicile  is  always  a  question  remaining  there  forever,  unless  some 
of  fact)  and  in  each  case  the  condusipn  circumstance  should  occur  to  alter  hia 
must  be  arrived  at  from  a  careful  consid-  intention."  Whicker  v.  Hume,  7  H.  L. 
eration  of  everything  connected  with  the  Cas.  164  Beasley,  G.  J., says:  ''The prose- 
case,  from  which  not  only  the/oe^Tn,  but  cutor  in  this  case  is  the  owner  of  much 
also  the  animtu  of  the  party  concerned  valuable  real  estate  situated  in  this  state ; 
may  be  proved.  Story  says  a  domicile  is  he  has  resided  here  and  been  protected 
''  a  residence  at  a  particular  place,  aocom-  by  our  laws  for  many  years ;  it  is  not 
panied  with  positive  or  presumptive  proof  pretended  that  he  has  had,  or  now  has, 
of  continuing  there  for  an  unlimited  time."  any  intention  to  return  to  his  own  couptty 
Story  Gonfl.  Laws,  {  43.  Colt,  J.,  how-  at  any  fixed  period ;  under  these  circum- 
ever,  says:  ''A  definition  of  domicile  is  stances  his  legal  domicile  is  evidently  in 
difficult,  if  not  impossible."  Hallet  v.  this  stale."  State,  Beckett,  v.  Collector  of 
Bassett,  100  Mass.  170;  and  Shaw,  C.  J.,  Bordentown,  3  Vroom  192.  The  prosecu- 
says :  "  No  exact  definition  can  be  given  tor  in  this  last  case  was  a  foreign-bom 
of  domicile ;  it  depends  on  no  one  fleict  or  resident  of  New  Jersey,  who  had  not  been 
combination  of  circumstances,  but  frt>m  naturalized,  and  it  was  urged  that  he  had 
the  whole  taken  together  it  must  be  de-  no  domicile  in  New  Jersey.  What  "  resi- 
termined  in  each  particular  case."  Thorn-  dent  of  this  state"  means  in  California, 
dike  V.  Boston,  1  Mete  246;  and  stated  Kix  v.  McHenry,  7  Gal.  89.  To 
the  same  learned  judge  also  says : —  constitute  a  legal  domicile  there  must  be 
"  Actual  residence,  that  is,^per9onal  pres-  actual  residence,  and  at  the  same  time  the 
ence  in  a  place,  is  one  circumstance  to  intention  of  making  that  residence  the 
determine  the  domicile,  er  the  fiict  of  home  of  the  party.  Hiestand  v.  Kuns, 
being  an  inhabitant,  but  it  is  &r  frt>m  SBlackf.  346;  McClerry  o.  Matson,  2  Lid. 
being  conclusive."  Sears  v,  Boston,  1  79 ;  Burgess  v.  Clark,  3  Lid.  260 ;  Wayne 
Mete  261.  Again,  it  is  said,  in  opinion  v.  Greene,  21  Me.  367 ;  Turner  v.  Buck- 
of  the  judges  of  the  Supreme  Court  of  field,3GreenL229;  Henrietta  Township  v. 
Massachusetts,  that  ''there  are  certain  Oxford  Township,  2  Ohio  St.  32;  Mo- 
well-eettled  maxims  on  this  subject  These  Kowen  v,  McGuire,  16  La.  Ann.  687; 
are,  that  every  person  has  a  domicile  Leach  v.  Pillsbury,  16  N.  H.  137 ;  State 
somewhere;  and  no  person  can  have  more  v,  Daniels,  44  Id.  388;  Boardman  v. 
than  one  domicile  for  one  and  the  same  House,  18  Wend.  612 ;  Graham/ v.  The 
purpose  at  the  same  time.  It  follows  Public  Adm*r,  4  Bradf.  127 ;  H^geman  v. 
frt>m  these  maxims  that  a  man  retains  his  Fox,  31  Barb.  476 ;  Frost  v,  Brisbin,  19 
domicile  of  origin  till  he  changes  it  by  Wend.  11 ;  Mclntyre  v.  Chappell,  4  Tex. 
acquiring  another;  and  so  each  successive  187;  Home  v.  Home,  9  Ired.  L.  99; 
domicile  continues  until  changed  by  ao-  Crawford  v.  Wilson,  4  Barb.  604;  Foster 
quiring  another.  And  it  is  equally  obvi-  v.  Hall,  4  Humph.  (Tenn.)  346;  Douglas 
ous  that  the  acquisition  of  a  new  domicile  v,  Douglas,  L.  B.,  12  Eq.  617  ;  41  L. 
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{Tn     cases    of    residenoe    equally    divided    between    two    places^ 
it   has    been  said  that  the   wife's   constant  residence  in    one   of 

J.  CSl.  74 ;  DaUioQsie  v.  M'Donall,  7  CI.  ment  there,  his  residence  in  the  city  will 
^  Fiiu  817 ;  Hart  v.  Horn,  4  Kan&  232.  be  likely  to  have  the  characterifitics  of  a 
It  ii  well  established  that  domicile  and  temporary  abode.    While  if  his  original 
xesidenoe  are  not  interchangeable  terms ;  a  domicile  was  in  the  city  and  he  purchases 
man's  domicile  may  be  in  one  place  and  or  builds  a  conntry  house  for  a  place  of 
he  may  at  the  same  time  have  a  residenoe  simmier  resort,  he  will  not  be  likely  to 
for  the  time  being  in  another  place.  Taze-  establish  any  permanent  relations  with 
well  Ck).  V.  Davenport,  40  SI.  197 ;  Bart-  the  people  or  the  institutions  of  the  town 
lett  V.  City  of  N.  Y.,  5  Sandf.  44 ;  Matter  in  which  it  is  located.''    In  New  Jersey  it 
<i  Hawley,  1  Daly  531 ;  North  Yarmouth  is  held  that  a  person  haying  a  fixed  domi- 
V.  West  Gardiner,  58  Me.  207.    See  also  die  in  another  state  coming  into  New 
Hampden  o.  Levant,  59  Me.  557 ;  Alston  Jersey  for  part  of  the  year  with  his  £unily 
«.  Newcomer,  42  Miss.   186 ;    Briggs  v.  and  servants,  to  reside  at  a  house  owned 
Bochesler,  16  Gray  337 ;  Harvard  College  by  him  there,  does  not  thereby  change  his 
«.  Grore,  5  Pick.  370 ;  Bell  v.  Pierce,  61  N.  domicile  and  become  an  inhabitant  of 
Y.  12 ;  Walcot  «.  Botfield,  Kay  534.    A  New  Jersey,    State  v.  Boss,  S  Zab.  517. 
party  may  have  a  residence  which  is  orig-  See  also  Leonard  v.  Stout,  7  Vroom  870, 
inally  intended  to  be  for  a  special  or  where  the  same  doctrine  is  held  as  to  a 
limited    period.     This   residence   may,  person  having  a  fixed  domicile  in  New 
however,  afterwards  become  general  and  Jersey,  who  spends  part  of  the  year  in 
permanent,  and  it  will  thereupon  become  New  York.     But  see  also   opinion  of 
his  domicile  from  the  moment  that  the  Bunyon,  C,  in  Stout  v.  Leonard,  8  Yroom 
<iiiimiM  manendi  can  be  inferred.    A  domi-  492,  to  the  effect  that  such  resident  of  New 
•cile  of  choice  must  be  one  of  perfect  free-  Jersey  loses  his  domicile  in  New  Jersey 
dom,  and  not  induced  by  any  external  upon  returning  to  New  York  for  the  win- 
necessity  whatever.    In  the  goods  of  the  ter.    See  also  Gilman  v,  Gilman,  52  Me. 
Duchess    lyOrleans,   1  Sw.  &  Tr.  253.  165;  Harvard  Coll.  v.  Qore,  5  Pick.  370; 
Though  a  man  may  have  two  domiciles  Frost  v.  Brisbin,  19  Wend.  11 ;  Bartlett «. 
for  some  purposes,  he  can  have  only  one  City  of  New  York,  vhi  supra.  A  residence 
for  ike  pwrpou  of  tueceseion.    In  England  once  obtained  continues  in  law  without 
it  seems  to  be  held  that  if  a  person  has  intermission  until  a  new  one  is  gained, 
two  residences,  one  in  the  country  and  the  Cadwallader v.  Howell,  3 Harr.  (N.  J.)  188 ; 
•other  in  the  metropolis,  in  each  of  which  Gilman  v.  Gilman,  52  Me.  165 ;  Abingtonv. 
he  spends  a  portion  of  his  time,  if  he  be  North  Bridgewater,  23  Pick.  170 ;  Thom- 
«mder  no  obligation  of  duty  to  live  in  the  dike  v.  City  of  Boston,  1  Mete  242;  Kil- 
metropolis  he  shall  be  considered  to  be  bum  v.  Bennett,  3  Mete.  199 ;  littlefield 
domiciled  in  the  country,  but  a  merchant  v.  Brooks,  50  Me.  475 ;  Jennison  v,  Hxp- 
whoee  business  is  in  the  metropolis  shall  good,  10  Pick.  77 ;  Isham  v.  Gibbons,  1 
be  held  to  be  domiciled  in  the  city  and  Bradf.  69 ;  Clark  v.  Likens,  2  Dutch.  207 
not  at  his  country  residence.    Per  Lord  Trammell  v,  Trammell,   20   Tex.  406 
Alvanley,  5  Yes.  789.    But  in  the  United  Parsons  v.  City  of  Bangor,  61  Me.  457 
Slates  it  would  seem  to  be  different.    See  Beed's  Appeal,  7  Penna.  St  878 ;  Oar^s 
opinion  of  Davis,  J.,  in  Gilman  v.  Gilman,  Appeal,  75  Penna.  St  201.    ''A  man  can 
-52  Maine  176,  where  it  is  said:  "If  the  have  but  one  domicile  at  the  same  time 
merchant  was  originally  from  the  country,  for  the  same  purpose."    Colt,  J.,  in  Hal- 
and  he  keeps  up  his  household  establish-  let  v.  Bassett,  100  Mass.  170;  Gilman  v> 
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them  is  strong  evidenoe  of  animus  in  favor  of  domicile  in  that 
place.]  (o)l4 

^^  The  question  of  domicile/^  said  Lord  Loughborough,  in  the  case 
of  Bempde  v,  Johnstone,  (p)  "  prima  faoie,  is  much  more  a  question  of 
&ct  than  of  law.    The  actual  place  where  a  person  is,  is  prima  fade,, 
to  a  great  many  purposes,  his  domicile.     You  encounter  that,  if  jovb 
show  it  is  either  constrained,  or  from  the  necessity  of  his  affiurs,  or 
transitory,  that  he  is  a  sojourner,  and  you  take  from  it  all  character  of 
permanency.    If,  on  the  contrary,  you  show  that  the  place  of  his  resi- 
dence is  the  seat  of  his  fortune,  or  the  place  of  his  birth,  upon  whidi. 
I  lay  the  least  stress ;  but,  if  the  place  of  his  education,  whaie  be 
acquired  all  his  early  habits,  friends  and  connections,  and  all  the  links 
that  attach  him  to  society  are  found  there ;  if  you  add  to  that,  that  he- 
had  no  other  fixed  residence  upon  an  establishment  of  his  own,  you 
answer  t[ie  question." 

Oilman,  ubi  supra;  Abington  v.  North  hasband.    Harrison  v,  Handflon,  20  Al«, 

Bridgewater,  vbi  supra,    Davis,  J.,  says :  629.    And  it  appears  that  a  feme  eovert 

"An  intention  to  dispose  of  his  property  living  apart  from  her  husband  has  not  the 

according  to  the  laws  of  any  place,  does  power  to  change  her  domicile.    In  re^ 

not  tend  to  fix  the  testator's  domicile  Daly,  25  Beav.  456.     A,  in  1862;  was 

there.  Nor  does  the  fact  that  he  described  appointed  to  the  U.  S.  army  from  Indi- 

himself  in  his  will  as  of  a  particular  city  ana,  where  his  parents  then  resided,  and 

and  state  make  any  difference."    Oilman  where  he  had,  up  to  that  time,  resided. 

V,  Oilman,  52  Me.  177.    See  also  Jopp  v.  His  flEither  afterwards  went  to  Baltimore  to 

Wood,  84  Beav.  88.  reside,  and  subsequently  was  domiciled 

[(o)  Forbes  «.  Forbes,  Eay  364.  But  see  in  Salt  Lake  City.    In  1867  A  manned 

per  Wickens,  Y.-C,  Douglas  v.  Douglas,  B  in  Florida,  her  residence  being  in  New 

L.  B.,  12  Eq.  647.]  York  dty.    After  the  marriage  A  went 

14.  In  the  following  cases  it  is  held  to  various  places  in  the  U.S.  on  active  ser- 

that  the  domicile  of  the  husband  is  also  vice,  and  in  1869  was  appointed  Indiaifc 

the  domicile  of  the  wife :  Davis  «.  Davis,  agent  for  New  York,  and  was  stationed  at 

80  m.  180 ;  Oreene  v.  Oreene,  11  Pick.  410 ;  Dunkirk,  where  in  that  year  B  died,  leav- 

Hackettstown  Bank  v.  Mitchell,  4  Dutch,  ing  a  chDd  six  days  old.    A  opposed  the- 

516 ;  Hanberry  v.  Hanberry,  29  Ala.  719 ;  probate  of  the  will  of  B,  on  the  ground 

Williams  v.  Saunders,  5  Coldw.  (Tenn.)  60 ;  that  her  domicile  and  his  was  in  Indiana,. 

McAfee  v.  Kentucky  University,  7  Bush  and  ihat,  by  the  law  of  tliat  state^  the  will 

185;  Dow  9.  Oould  &  Curry  S.  M.  Co.,  was  revoked  by  the  birth  of  the  child.  It 

31  CaL  629 ;  Dalhousie  v,  M'Douall,  7  Q.  was  held  that  the  onus  was  on  A  to  show 

St  Fin.  817.    But  the  wife  may  acquire  a  that  the  domicile  of  B  was  in  Indiana ; 

different  domicile  from  that  of  the  hus-  that  this  was  not  sufficiently  shown,  and 

band.    Irby  «.  Wilson,  1  Dev.  &  B.  Eq.  that  the  will  was  properly  admitted  to 

568.  But  contra,  Dolphin  v.  Bobins,  5  probate.  Ames  v.  Duryea,  61  N.  Y.  609. 
Jut,  (N.  S.)  1271.    The  domicile  of  the        ( p)  3  Ves.  201  [Udny  v.  Udny,  sup.  ^ 

wife  will  be  determined  by  that  of  the  Stevenson  v.  Masson,  L.  B.,  17  Eq.  78. 
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[If  die  residence  is  ^^coDstrained'^  by  external  neoeesil^,  as  hy  the 
duties  of  militarj  or  naval  service ;  (q)  or  of  a  temporary  Beddenoeof 
political  (r)  or  judicial  («)  office ;  by  imprisonment^  (t)  or 
fay  flight  from  civil  commotion  or  revolution ;  (u)  it  will  not  confer 
"^a domicile.   So,  neither  an  ambassador  (x)  nor  a  consul  (y)  —inpubuo 
loses  his  original  domicile  by  residence  in  the  foreign 
countiy  where  he  is  accredited.    But  if  a  consul  engage  in  trade  there^ 
his  character  of  consul  is,  for  some  purposes  at  least,  merged  in  that  of 
merchant,  (z)    And  if,  being  already  domiciled  in  a  foreign  country,  a 
man  be  appointed  by  his  own  sovereign  ambassador  (a)  or  consul  (6) 
in  that  country,  his  original  domicile  is  not  thereby  restored  quoad 
succession  to  personal  property.     On  the  other  hand,  a  life  employ- 
ment abroad  in  the  public  service  alters  the  domicile.  (o)l6 

iq)  Phillim.  Dom.,  p.  79.    Persons  en-  [(x)  Stoiy  Confl.,   {  48;  Phillim.  on 

tering  the  militaiy  service  of  a  foreign  Dom.,  p.  79. 

state  acquire  the  domicile  of  that  state.  lb.  (y)  Sharpe  v,  Crispini  L.  B.,  1  P.  A  D. 

Where,  as  in  the  United  Kingdom,  differ-  611. 

ent  hiws  prevail  in    different   parts,  a  (s)  Phillim.  on  Dom.,  pp.  124, 125.   Bj 

domicile  in  one,  as  Jersey  or  Scotland,  is  the  rules  of  their  service,  British  oonsuia 

not  altered  bj  entering  the  military  or  are  forbidden  to  take  part  in  mercantile 

naval  service  of  the  kingdom.  In  re  Patten,  affairs.    Sharpe  v.  Crispin,  L.  B.,  1  P.  A 

6  Jur.  (N.  S.)  161 ;  Brown  v.  Smith,  16  D.  617. 

Beav.  444.    But  service  under  the  East  (a)  Heath  v.  Sampson,  14  Beav.  441; 

India  Company  gave  an  Indian  domicile.  Att-Oen.  v.  Eent^  1  H.  &  C.  12. 

Brace  V.  Bruce,  2  B.  &  P.  229;  Forbes  v.  (6)  Sharpe  v.  Crispin,  L.  R,  1  P.  &  D. 

Forbes,  Kay  366.     However,  with  a  few  611. 

immaterial  differences,  the  stat  1  Vict.,  c.  (c)  Commissioners  of  Inland  Bevenue 
26,  waa  made  law  in  India  by  an  act  of  v.  Gordon's  Executors,  12  Gas.  Court  Seas. 
coDncil,  No.  25,  a.  d.  1838,  and  applies  to  667.  The  cases  decided  on  service  with 
all  willa  made  on  or  after  Ist  February,  the  East  India  Company,  tup,,  n.  (9),  are 
1839.  And  by  the  Indian  succession  to  the  like  effect] 
act  (Act  X.),  1865,  succession  to  im-  16.  The  house  of  an  ambassador  is  re- 
movable property  in  India  is  regulated  garded  as  part  of  the  territory  which  he 
by  the  law  of  India ;  that  to  movables  by  represents.  It  makes  no  difference^  there- 
the  law  of  the  domicile.  See  Macdonald  fore,  how  long  he  may  stay  in  the  country 
f.  ICaodonald,  L.  K.,  14  Eq.  60.  to  which  he  is  accredited,  his  domicile 

(r)  Att-Gen.  v.  Pottinger,  6  H.  A  N*  remains   unchanged.     But  if   a  consul 

783^  747,  Governor  of  the  Cape  and  of  engage  in  business,  he  will,  on  that  ao- 

Madnw.  count,  be  divested  of  his  official  preroga- 

{»)  Att-Gen.  9.  Bowe,  1  H.  &  C.  31,  tives  in  this  respect,  and  he  will  acquire 

Chief  Justice  of  Ceylon.  a  domicile  at  the  place  where  he  resides 

(t)  Phillim.  on  Dom.,  p.  87.  and  conducts  his  business.    Whart.  Confl. 

{%)  De  Bonneval  v,  De  Bonneval,  1  Laws,  {  49.    But  if  a  person  resident  and 

Curt  866.  domiciled  in  a  foreign  country  accept  an 


24  BY  WHAT  LOCAL  LAW  [CHAP.  L 

One  who  settles  as  a  trader  in  a  foreign  country  will  thereby  oom- 
monlj  acquire  a  domicile  in  that  country ;  (d)  nor  is  the 
contrary  to  be  inferred  merely  because^  being  a  British 
subject,  he  has  the  benefit  of  treaties  which,  without  making  special 
provision  for  testamentary  questions  {e),  secure  to  him  certain  immuni- 
ties and  privil^es,  and  because  he  invariably  acts  and  r^ards  himself 
oflioer  onhaif-  as  an  Englishman.  (/)^^    Nor  will  his  being  an  officer  in 
the  British  service  on  half-pay,  and  (in  order  to  retain  his 
pay)  requiring  and  obtaining  leave  of  absence,  (ff)  nor  being  an  officer 
on  unlimited  furlough,  subject  to  a  positive  obligation  to  return  to 
duly  when  ordered,  (A)  prevent  bis  acquiring  a  domicile  other  than 
British ;  though  such  an  obligation  would  be  strong  to  rebut  any  pre- 
sumption that  a  domicile  was  contemplated  in  a  foreign  country  where 
the  obligation  could  not  be  enforced,  for  an  intention  contrary  to  duty 
is  not  to  be  presumed,  (t) 

Besidence  in  any  place  for  health^s  sake  is  of  dubious  import ;  and 
BMidenoefixr     further  manifestation  of  intention  is  requisite  before  such 

health's  aake.  *" 

residence  can  be  assumed  to  be  permanent]  (£)^7 

appointment  in  the  foreign  servioe  of  Kg)  Cockrell  v.  Gockrell,  25  L.  J.,  Ch. 

another  conntiy,  that  will  not  destroy  730.    See  also  Ck>mmiB&ionen  of  Inland 

his  domicile.    Warrender  v.  Warrender,  2  Bevenae  v.  Gordon's  Execntors^  12  Gas. 

CL  <b  Fin.,  H.  L.  Gas.  488 ;  Pitt  v.  Pitt,  36  Court  Sess.  657. 

Sc  Jar.  522.  {h)  Att-Oen.  v.  Pottinger,  6  H.  A  K. 

1(d)  Gockrell  v.  Cockrell,  2  Jnr.  (N.  S.)  783,  747 ;   Forbes  v.  Forbes.  Kmj  359. 

727 ;  25  L.  J.,  Ch.  730 ;  AUardice  v.  On-  Secua,  if  the  furlough  be  for  a  limited 

slow,  12  W.  R  397 ;  Doucet  v.  Geogh^gan,  period.    Craigie  «.  Lewin,  3  Curt  436,  7 

9  Ch.  D.  441.  Jur.  519,  2  No.  Cas.  185. 

(«)  Maltaas  v,  Maltass,  3  Curt  231,  1  (i)  Hodgson  9.  De  Beauchesne,  12  Moo. 

Bob.  67,  7  Jut.  135,  8  Jur.  860, 2  No.  Cas.  P.  C.  C.  285. 

38,  3  No.  Cas.  257.  (k)  See  Hoskins  v.  Matthews,  8  D.,  M. 

(/)  Moore  v.  Budd,  4  Hagg.  346.]  &  G.  13 ;  and  per  Wood,  Y.-O.,  Eajr  867.] 

16.  If  a  person  enter  a  state  with  the  17.  It  would  seem  that  residence  in  anj 

intention  of  remaining  only  if  he  find  given  place  on  account  of  one's  health, 

some  employment,  he  does  not  thereby  ought  not  to  affect  the  former  domicile,  as 

acquire  a  domicile  in  that  state.    Boss  v,  such  residence  would  clearly  be  ex  neoeaw' 

Boss,  103  Mass.  575.    Compare  Brown  v.  UUe,  and  as  intimated,  ante  n.    13;  such 

Aahbough,  40  How.  Pr.  260.    Nor  will  a  residence  cannot  be  one  of  choice.  There- 

penon  who  leayes  his  own  country  and  fore  it  is  probable  that  so  long  as  one 

goes  to  i^other  country  for  the  purpose  remained  in  any  place  solely  for  health's 

of  trade  or  acquiring  a  fortune  there,  ac-  sake,  he  would  not  be  held  to  be  domiciled 

quire  a  domicile  in  the  latter  country  by  there,  and  in  case  of  his  death,  his  estate 

mere  residence,  however  long  he  may  would  undoubtedly  be  distributed  in  ac- 

remain  there.    Jopp  v.  Wood,  34  Beav.  cordance  with  the  law  of  his  former  resi- 

88.  dence.    The  fact  of  its  being  a  resideooe 
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*It  has  been  made  a  question,  whether  infant  children,  who,  after 
the  death  of  the  father,  remain  under  the  care  of  their  DomioOeof 
mother,  follow  the  domicile  which  she  may  from  time 
to  time  acquire,  or  retain  that  which  their  father  had  at  his  death, 
ontil  they  are  capable  of  gaining  one  by  acts  of  their  own.  The 
weight  of  authorily  in  such  cases  seems  to  be  in  favor  of  the  mother's 
domicile ;  ^^  and,  therefore,  where  an  Englishman  domiciled  in  Guern- 
sey, died  there,  and  the  widow  came  to,  and  took  up  her  residence  in 
England,  bringing  her  children  with  her ;  it  was  held,  that  the  suo- 
ceesion  to  the  personal  property  of  two  of  her  children,  who  died  there 
at  an  early  age,  was  to  be  governed  by  the  law  of  England,  there  being 
DO  ground  to  impute  the  removal  to  fraudulent  intention.  (Q 

tx  neoemUaU  would  nnquestionablj  be  be  gone.  Brown  «.  Lynch,  2  Bradfl  214. 
negatived  by  dedantions  of  the  party  So,  too,  in  West  Virginia.  She  cannot 
showing  ammuB  manendi,  and  such  aa«miM  render  the  estate  of  the  child  subject  to 
would  probably  be  inferred  from  the  party  the  law  of  succession  and  distribution  of 
remaining  in  snch  place  after  a  competent  the  state  into  which  fche  may  moye. 
physician  had  pronounced  him  so  far  re-  Mears  v,  Sinclair,  1  W.  Va.  186.  And 
covered  as  to  render  it  safe  for  him  to  in  Tennessee.  Allen  v,  Thomason,  11 
depart  Still  v.  Woodville,  38  Miss.  64B;  Humph.  (Tenn.)  636. 
Dapay  v.  Wurtz,  63  N.  Y.  666.  So,  too,  (I)  Pottinger  v.  Wightman,  3  Mer.  67 ; 
if  the  residence  be  not  on  account  of  but  see  Story,  {  46.  [The  general  rule  is 
health,  but  merely  for  pleasure.  well  known  that  infSuits  and  married  w(^ 
18.  In  a  recent  case  in  New  York  it  men  cannot  change  their  domicile  by 
was  held  that  the  domicile,  as  well  as  the  their  own  acts.  See  Kay  363,  Bobins  v. 
haUtaaon  of  infants,  follows  that  of  the  Dolphin,  1  Sw.  &  Tr.  37,  in  D.  P..  29,  L. 
fiUfaer,  and  after  his  death  that  of  the  J.,  Ptob.  11 ;  In  re  Daly's  Settlement,  26 
mothor,  until  her  remarriage ;  also  that  Beav.  466 ;  Yelverton  v,  Yelyerton,  29 
the  mexe  fact  of  being  at  a  place  is  fnima  L.  J.,  Matr.  34.  So  in  the  case  of  one 
/oeie  evidence  of  haying  a  domicile  there,  lunatic  from  infSuicy.  Sharpe  v.  Crispin, 
ByaU  V.  Kennedy,  40  N.  Y.  Superior  L.  B.,  1  P.  A  D.  611,  But  the  scope  of 
Court  347.  It  has  also  been  held  in  New  this  treatise  does  not  admit  of  a  full  ezpo- 
Tork  that  upon  the  death  of  the  fietther  sition  of  the  law  of  domicile ;  this  will  be 
the  mother  may  change  the  domicile  of  found  in  books  specially  deyoted  to  the 
the  child.  If  she  marry  again  she  would  subject;  and  see  Hayes  St  Jarman  Gone, 
take  the  domicile  of  her  second  husband,  Forms  of  Wills,  p.  643,  8th  ed.,  by  Don- 
bat  that  of  the  child  would  remain  nn«  ning.] 
changed.    Her  control  oyer  that  would 
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♦CHAPTER  II. 

FOBM  AND  CHARACTERISTICS  OF  THE  INSTRUMEin?. 

A  will  is  an  instrument  by  which  a  person  makes  a  disposition  (a) 

Ambaiauny      of  his  property  to  take  effect  after  his  decease,  and  which 

IB  in  Us  ovm  nature  ambulatory  and  revocable  during  his 

life.1     It  is  this  ambulatory  quality  which  forms  the  chaiacteristic  of 

[(a)  Where  one  by  will  sidd,  "  I  pro-  main  distingoishing  between  deyises  of 

pose  to  give  the  residue  by  codicil,  or  lands  and  bequests  of  chattels;  thus  he 

otherwise  to  let  it  devolve  as  if  I  had  says  (2  Com.  493),  "a  man  may  devi^ 

died  intestate,"  and  he  left  no  codicil,  he  the  whole  of  his  ehattdaJ'    See  also  Shep. 

was  held  not  to  have  disposed  of  the  res-  Touch.  400.    An  old  author  of  repute 

idue.    Ash  v.  Ash,  10  Jur.  (N.  S.)  142.]  says  that  ''  a  testament  taken  strictly  ac- 

1.  A  will  is  defined  by  Johnson,  J.,  in  cording  tp  the  definition  thereof  differeth 
Tomkins  v,  Tomkins,  1  Bailey  96,  to  be  from  a  last  will,  yet  not  as  opposite  thereto, 
a  declaration  of  a  man  as  to  the  manner  but  only  as  the  species  difiereth  from  the 
in  which  he  would  have  his  estate  dis-  genus,  for  every  testament  is  a  last  wiU, 
posed  of  after  his  death.  The  words  but  every  last  will  is  not  a  testament.  A 
''will"  and  ''testament"  are  held  in  last  will  is  a  general  word,  and  agrees 
these  days  to  be  synonymous,  and  are  with  each  several  kinds  of  last  wills  or 
used  interchangeably  in  the  law.  How-  testaments ;  but  a  testament,  properly  so 
ever,  by  the  civil  law,  such  an  instrument  called,  is  only  that  kind  of  last  will 
was  recognized  as  a  testament  only  when  wherein  an  executor  is  named."  Qo- 
an  executor  was  made  by  and  named  in  dolph.  Orph.  Leg.  5 ;  Flood  on  Wills  57. 
the  instrument  An  old  writer  says :  "A  The  word  "  will "  is  understood  to  include 
testament  is  the  fiill  and  complete  decla-  prima  facie  all  instruments  of  a  testamen- 
ration  of  a  man's  mind,  or  last  will  of  tary  character  which  could  go  to  make 
that  he  would  have  to  be  done  after  his  the  will.  Crosby  v.  MacDoual,  4  Yes. 
death  >  *  *  *  and  this  is  sometimes  610 ;  Gordon  v.  Lord  Beay,  5  Sim.  274 ; 
called  a  will,  or  last  will."  Shep.  Touch.  Aaron  v.  Aaron,  3  DeG.  &  Sm.  475.  Ba- 
399.  "At  onetime  the  word  'testament'  con  says:  "According  to  some,  a  will  is 
or  the  combined  form,  'will  and  testa^  the  declaration  of  the  mind,  either  by 
ment|'  applied  strictly  to  a  bequest  of  word  or  writing,  in  disposing  of  an  estate, 
chattels^ '  will '  having  been  employed  to  and  to  take  efiect  after  the  death  of  the 
signify  a  devise  of  realty,  although  Lit-  testator."  7  Bac.  Abridg.,  tit.  Wills,  299, 
tleton  states  that  'a  man  may  devise  by  a.  See  also  Estate  of  Wood,  36  Gal.  75, 
testament  his  lands  and  tenements.'"  80;  IUg8da]ev.Booker,2Strobh.£q.348, 
Flood  on  Wills  56.  See  also  2  Black.  352 ;  McGee  v.  McCants,  1  McCord  517, 
Com.  873;  Id.  493.  Blackstone,  how-  522 ;  Lucas  v.  Parsons,  24  Ga.  640 ;  Jack- 
ever,  confuses  the  terms,  although  in  the  son  v.  Betts,  9  Cow.  208.    Blackstone  says 
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wilb;  for,  though  a  diapoBitioii  by  deed  may  postpone  the  poBBesBioa 
or  eDJojment,  or  even  the  vestmgy  until  the  death  of  the  dispoeing 

that  the  power  to  make  a  will  is  ''  a  right  statate  reqmres,  in  order  to  imprees  upon 
given  to  the  jyroprietor  of  oontinaing  his  the  instnunent  a  testamentary  character, 
property  after  his  death  in  such  persons  as  Boberts  v,  Welch,  46  Vt.  164.    A  oodldl 
he  shaU  name."  2  Black.  Com.  490.  If  the  is  a  supplement  to  a  will,  by  which  the 
iostrament  has  no  operation  tn^vttMw,  but  will  is  either  enlarged  or  restricted.    It 
depends  for  its  operation  entirely  upon  may  add  to  or  subtract  from,  alter,  ex- 
the  death  of  the  maker  to  .consummate  it,  plain,  confirm,  re-execute,  revive  or  re-pub- 
it  must  be  regarded  as  a  will.    Carey  v,  lish  any  will  with  which  it  can  be  incor- 
Bennis,  13  Md.  1.    The  appointment  of  porated.    There  may  be  many  codicihs,. 
an  executor  may  be,  by  the  wiU,  dele-  but  there  can  be  but  one  wiU.    '^A  codicil 
gated  to  another.    Hartnett  v,  Wandell,  also  is  in  writing  or  by  word,  as  a  testa^ 
60  N.  T.  346.    A  date  is  not  a  material  ment  is."    Shep.  Touch.  399.    In  the  old 
part  of  a  wilL    If  it  have  no  date,  or  if  English  law  a  codicil  was  understood  to 
the  date  be  a  wrong  one,  the  will  may  still  be  a  will    in  which   no   executor  waft 
be  a  good  will.    And  parol  testimony  is  named,  and  was  accordingly  defined  by 
admissible  to  prove  the  actual  time  of  its  €k)dolphin  to  be  '*  the  just  sentence  of 
execution.      Wright  v.  Wright,  5  Ind.  our  will,  touching  that  which  we  would 
389;  Deakins  v,  Hollis,  7  Gill  &  J.  311.  have  done  after  our  death  vnthoul  the  ajh> 
But  when  the  will  is  dated,  the  presump-  -pwniing  of  an  exeeutor,"  and  was  by  him 
tion  is  that  it  was  made  at  the  time  of  its  called  "  an   unsolemn  last  will."     Go- 
date.    Sawyer  v.  Sawyer,  7  Jones  L.  134.  dolph.,  pt  1,  ch.  6,  {  2.    But  its  more  mod- 
Nor  is  it  necessary  that  a  will  should  show  em  sense  is  as  given  above,  and  in  the 
where  it  was  made.    This  is  a  matter  c2e-  modem  sense  it  is  part  of  the  will,  all 
hon  the  will,  and  may  be  proved  like  any  making  but  one  testament.    Wms.  Ex'rft 
other  fiut.    Succession  of  Hall,  28  La.  (6th  Am.  ed.)  8.    See  the  case  of  Sherer 
Ann.  57.    Before  the  passage  of  the  re-  v.  Bishop,  4  Bro.  G.  C.  65,  for  a  good  illus- 
cent  wills  act  in  England  (1  Vict.,  c  26,)  tration  of  the  principle  that  the  will  and 
there  was  little  formality  required  as  to  all  codicils  together  make  but  one  testa- 
the  execation  of  a  will  of  personalty  or  ment    See  also  Day  v.  Croft,  4  Beav.  561 ; 
tt  to  the  form  of  the  instrument,  but  any  Warwick  v.  Hawkins,  5  DeG.  &  Sim.  481  ^ 
writing  which  could  have  been  estabUshed  but  see,  to  contrary  efifec^  HaU  v,  Se veme,  ^ 
M  having  been  made  by  the  testator  Sim.  515;  Fuller  v.  Hooper,  2  Yes.,  Sr.,  242. 
omno  teaiandi  was  admitted  to  probate  as  In  construing  a  will  with  codicils,  all  the 
a  wilL    But  prior  to  the  recent  wills  act  papers  are  to  be  taken  together,  as  parta 
devises  of  real  estate  in  England  were  re-  of  one  instrument,  and  if  there  be  a  cod- 
quired  to  be  in  writing  and  attested  by  at  icil,  which  appears  to  have  been  executed 
least  three  credible  witnesses.    The  re-  and  attested  at  the  same  time  and  place 
cent  wills  act  has,  however,  placed  all  with  the  will  itself,  it  would  undoubtedly 
wills  on  the  same  footing.    In  the  United  be  taken  to  constitute  a  part  of  the  orig- 
States  statutes  similar  to  the  wills  act  inal  will.    Negley  v,  Gard,  20  Ohio  810. 
generally  prevail.     4  Kent  501 ;  1  Bedf.  An  instrument  which  disposes  of  no  prop- 
on  Wills  4,  168 ;  Wms.  Ex'rs  (6th  Am.  erty,  but  simply  declares  an  intention  to- 
ed.) 6,  7,  8;   Best  on  Evidence,  J  222;  revoke  a  previous  will,  is  not  awilloracod- 
Theobald  on  Wills  64 ;  Walkem  on  Wills  icil,  and  is  therefore  not  entitied  to  probate* 
9.    The  onus  is  upon  the  proponent  of  the  In  the  goods  of  Eraser,  89  L.  J.,  Prob.  20  ^ 
will  to  establish  aU  those  facts  which  Uie  2  L.  R.,  P.  &  D.  40 ;  21  L.  T.  (N.  S.)  680l 
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Iiariy^  yet  the  postponement  is  in  such  case  produced  by  the  express 
terms^  and  does  not  result  from  the  nature^  of  the  instrument.  Thus^ 
if  a  mauy  by  deed^  limit  lands  to  the  use  of  himself  for  life,  with 
remainder  to  the  use  of  A  in  fee^  the  effect  upon  the  usufructuaiy  en- 
joyment is  precisely  the  same  as  if  he  should^  by  his  will^  make  an 
immediate  devise  of  such  lands  to  A  in  fee ;  and  yet  the  case  folly 
illustrates  the  distinction  in  question;  for,  in  the  former  instance^  A, 
immediately  on  the  execution  of  the  deed,  becomes  entitled  to  a  remain- 
der in  fee,  though  it  is  not  to  take  effect  in  possession  until  the  decease 
of  the  settlor,  while,  in  the  latter,  he  would  take  no  interest  whatever 
until  the  decease  of  tlie  testator  should  have  called  the  instrument  into 
operation. 

[A  will  may  be  made  so  as  to  take  effect  only  on  a  contingency, 
•contiiigeiK        and  if  the  contingency  does  not  happen,  the  will  ought  not 

to  be  admitted  to  probate.  (6)  The  contingenqr  will  gen- 
-erally  attach  to  every  part  of  the  will ;  e.  g,,  to  a  clause  revoking  for- 
mer wills,  (c)  But  a  codicil  in  other  respects  contingent  will  be 
admitted  to  probate  if  it  expressly  confirms  the  will,  for  this  operates 
as  a  re-execution  of  the  will,  {d)  A  reference  to  some  impending 
■danger  is  common  to  most  of  these  cases,  '*'and  the  question  is  whethei* 
the  possible  occurrence  of  the  event  is  the  reason  for  the  particular 
•disposition  which  the  testator  makes  of  his  property,  as  where  he  says, 
''  Should  anything  happen  to  me  on  my  passage  to  W.,  I  leave,''  Ac. ; 
{e)  or  only  the  reason  for  making  a  will,  as  where  he  says,  "  In  case 
of  accident^  being  about  to  travel  by  railway,  I  bequeath,''  &a  (/)  A 
will  may  also  be  made  contingent  on  the  assent  of  another  penson.  {g)^ 

(h)  PanonB  A  Lanoe,  1  Yes.  190;  1  tain  set  of  circiimstanceg  being  or  not 

'Wils.  243 ;  Sinclair  v.  Hone,  6  Yes.  607.  being  in  existence  in  sach  and  sach  a 

(c)  In  re  Hogo,  2  P.  D.  78.  time   named,  or  daring   a   certain   pe- 

(d)  In  re  Da  SUva,  30  L.  J.,  Prob.  171.  riod.    In  the   goods  of  Porter,  L.  K,  2 
[(e)  Boberts  v.  Boberts,  1  8w.  &  Tr.  P.  &  D.  22.    A  person  intending  to  go  to 

■337, 31 L.  J.,  Prob.  46 ;  In  re  Porter,  L.  B.,  Ireland,  made  his  will  in  these  words ; 

2  P.  A  D.  22 ;  In  re  Bobinson,  Id.  171 ;  ''  If  I  die  before  my  return  from  my  joor- 

lindsaj  v,  Lindsay,  Id.  459;  In  re  Hugo,  2  ney  to  Ireland,  I  direct  that  my  hoose  and 

P.  D.  73.  land  at  T.,  and  all  the  appurtenances  and 

(/)  In  re  Thome,  4  Sw.  A  Tr.  36,  34  L.  furniture  thereto  belonging,  be  sold  as 

jr.,  F^b.  131 ;  In  re  Dobson,  L.  B.,  1  P.  &  soon  as  possible  after  my  death,  and  there- 

D.  88 ;  In  re  Martin,  Id.  380.  out  all  my  debts  and  funeral  chaiges  be 

(g)  In  re  Smith,  L.  R,  1  P.  &  D.  717.]  paid.    Item— £1000  to  A  out  of  the  said 

2.  A  contingent  or  conditional  will  is  money  arising  by  the  said  sale,  and  iSlOO 

one  that  is  to  take  effect  upon  the  happen-  to  B."    The  testator,  after  the  making  of 

cng  or  not  of  some  event ;  or  upon  a  oer-  this  will,  went  to  Ireland,  but  returned  to 
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A  will,  intended  to  take  effect  as  an  exercise  of  a  power^  is  not  neces- 
sarily conditional  on  the  e^tence  of  the  power,  if  the  testator  has  ai^ 

Knglind,  lived  some  yean  afterwards  and  wish  to  make  a  correct  disposal  of  the 

died.    It  was  held  hj  Lord  Hardwicke  three  hundred  dollars  now  in  the  hands 

that  the  will  was  contingent,  depending  of  £,"  &c. ;  it  was  held  that  the  Words  **  ao* 

apon  the  event  of  the  testator's  returning  cording  to  my  present  intention"  ex» 

to  England  or  not ;  as  he  did  return,  the  pressed  the  occasion  of  making  the  will, 

win  could  have  no  effect,  hut  was  void,  and  not  a  condition  on  which  the  will  was 

Panons  v,  Lanoe,  1  Ves.,  Sr.,  190.  See  also  to  depend,  and  it  was  therefore  admitted 

In  the  goods  of  Gh«.ham,  41  L.  J.,  Prob.  to  probate.    £x  parte  Lindsay,  2  Bradl. 

46;  2  L.  B.,  P.  &  D.  385;  In  the  goods  204;  Thompson  «.  Connor,  3  Bradt  866. 

of  Newton,    42  L.  J.,  Prob.  58.     The  In  Damon  v.  Damon,  8  Allen  192^  a  tes- 

will   of  a  mariner,  commencing,    "  In-  tator  made  a  will  as  he  was  about  to  de- 

itnKtioDs  to  be  followed  if  I  die  at  sea  or  p&rt  for  Cuba.    The  will  began  as  fol- 

abroad,"  is  oonditionaL    Lindsay  v,  lind-  lows :  "  In  the  name  of  Qod,  amen.  I,  J.. 

say,  2  L.  R,  P.  &  D.  459;  42  L.  J.,  Prob.  32.  W.  D.,  being  about  to  go  to  Cuba,  and 

InTodd's'^^ill,2Watt8&8.145,itwa8held  knowing   the   dangers   of  voyages,    do 

that  an  instrument  by  which  a  party  dis-  hereby  make  this  my  last  wiU  and  testar 

posed  of  his  property  in  case  he  should  ment,"  Ac.     The  first  item  was  thus : 

not  return  from  a  journey  then  contem-  ^  **  First  I^  by  casualty  or  otherwise^  I 

plated,  could  not  be  admitted  to  probate  should  lose  my  life  during  this  voyage,  I 

as  a  will,  after  his  subsequent  return  and  give  and  bequeath  to  my  wife  A,"  Ac.  He 

death.    See  also  In  the  goods  of  Smith,  then  went  on  to  give  other  specifiode- 

L  K,  1  P.  &  D.  717 ;  Turner  v.  Scott,  51  vises.    He  went  to  Cuba,  returned,  lived 

Penna.    St.    126 ;    Frederick's  Appeal,  two  or  three  years  and  died.    The  will 

52  Penna.  St  338 ;  Bitter's  Appeal,  59  was  admitted  to  probate.    Hoar,  J.,  said, 

Peuia.  St  9 ;  Wagner  v,  McDonald,  2  in  delivering  the  opinion,  '^  There  seems 

Hair.  A  J.  346.    Nor  can  a  will  be  ad-  to  be  no  reason,  upon  principle,  why  an 

nutted  to  probate,  at  least  to  overthrow  instrument  cannot  be  made  which  is  to 

the  rights  of  a  wife  subsequently  married,  take  effect  as  a  will,  only  on  the  happen- 

vhich  was  made  in  contemplation  of  a  ing  of  a  contingency  named  in  it    A» 

change  of  residence,  and  stated  that  it  every  devise  or  legacy,  and  the  appoint- 

wtt  made  to  prevent  disputes  that  might  ment  of  an  executor  may  be  made  condi- 

arise  after  the  death  of  the  maker.  Jacks  tional,  if  the  same  condition  applies  to  all, 

t.  Henderson,  1  Desaus.  543.    In  Ken-  it  may  be  as  well  annexed  to  the  entire 

to^  a  will  sayings  ''HI  never  get  back  instrument  as  to  a  single  provision ;  and 

borne  I  leave  you  everything  I  have  in  the  happening  of  the  condition  can  then 

the  world,"  was  held  to  be  a  contingent  be  ascertained  when  the  will  is  offered  for 

viU,  and  as  the  husband  returned  home  probate.    But  there  are  two  points  to  be 

it  could  not  be  taken  as  his  will  after  his  settled  before  a  will  can  be  rejected  from 

death.  Maxwell  v.  Maxwell,  3  Mete.  (Ky.)  probate  on  the  ground  that  it  is  a  condi* 

101.    See  also  Augustus  v.  Seaboldt,  Id.  tional  will,  and  that  the  condition  has 

155;  Dougherty  v.  Dougherty,  4  Id.  25 ;  fiiiled ;  first,  whether  the  intention  of  the 

Tuvet  V,  Tarver,  9  Peters  174.    In  New  testator  is  to  make  the  validity  of  the 

York  a  testatrix  commenced  her  will  with  will  dependent  upon  the  condition,  or 

these  words :  ''According  to  my  present  merely  to  state  the  circumstances  and  in- 

intention,  should  anything  happen  to  me  ducements  which  lead  him  to  make  a  tes- 

before  I  reach  my  friends  in  St.  Louis,  I  .tamentary  provision ;  and  secondly,  if  the 
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interest  independent  of  the  power  {h)  or  a  power  not  expressly  referred 
to  (e)  sufficient  to  support  the  disposition ;  for  if  an  intention  appears 
to  dispose  of  the  property^  it  matters  not  that  the  testator  mistook  the 
-origin  or  nature  of  his  dispositive  power. 

Where,  the  will  is  in  terms  dearly  contingent^  and  the  contingency 
has  failed,  tiie  will  cannot  either  as  to  real  estate,  {k)  or,  since  1  Yict, 
€.  26,  as  to  personal  estate,  (Q  be  set  up,  but  by  some  act  amountiiig  to 
B,  re-execution  of  it.  (m)  Without  some  such  act  it  is  a  nullity,  and  a 
previous  will  stands  unrevoked,  (n)^  When  on  the  death  of  the  testator 
the  event  is  still  in  suspense,  general  probate  will  be  granted  at  once,  (o) 
Of  course  the  question  still  remains  open  what  effect  the  will  is  to 
have.  4 

language  clearly  imports  a  condition,  reason  for  the  making  of  the  will.  In  the 
whether  it  applies  to  and  affects  the  first  case  it  would  be  wholly  contingent; 
whole  will  or  only  some  parts  of  it  We  in  the  second  it  would  not.  In  the  goods 
are  of  opinion  that  the  condition  (in  this  of  Porter,  L.  Jl.,  2  P.  &  D.  22.  A  will 
will)  does  not  affect  any  other  than  the  .made  in  Africa,  and  commencing^  ''In 
first  clause  of  the  will,  and  that  the  will  the  event  of  my  death  while  serving  in 
ia  therefore  entitled  to  probate."  1  Bed£  this  horrid  climate,  or  any  accident  hap- 
on  Wills  176,  et  seq, ;  Walkem  on  Wills  pening  to  me,  I  leave,"  &c.,  was  held  not 
257,  et  eeq.;  Flood  on  Wills  431,  et  uq,  to  be  conditional  on  the  death  of  the  tes- 

{h)  Sonthall  v,  Jones,  1  Sw.  &  Tr.  298,  tator  happening  in  Africa.    In  the  goods 

28  L.  J.,  Prob.  112,  30  Beav.  187 ;  Sing  of  Thome,  34  L.  J.  (N.  S.),  P^  M.  A  A. 

V.  Leslie,  2  H.  &  M.  68.  131.    A  testator,  by  three  letters,  gave 

(t)  In  re  Wilmot,  29  Beav.  644 ;  Bruce  certain  testamentary  directions :  "  In  case 

V.  Bruce,  L.  B.,  11  Eq.  371.  I  should  die  on  my  travels."  He  returned 

(k)   Parsons  v.  Lanoe,  1  Yes.  190,  1  and  lived  many  years  afterwards.     By 

Wils.  243.  subsequent  acts  he  recognized  the  papers 

{I)  Boberts   v.  Boberts,  sup, ;  In   re  two  years  before  his  death.    It  was  held 

Winn,  2  Sw.  &,  Tr.  147.    SecuSf  before  1  that  his  return  was  not  such  a  defeasance 

Vict,  c.  26,  Burton  v.Gollingwood,  4  Hagg.  as  to  invalidate  the  disposition  of  his 

176 ;  Strauss  v.  Schmidt,  3  Phillim.  209.  property  directed  by  the  letters.    Strauss 

(m)  In  re  Cawthron,  33  L.  J.,  Prob.  23.  v.  Schmidt,  3  Phillim.  209.    See  also  In- 

(n)  In  re  Bobinson,  L.  B.,  2  P.  &  D.  171.  gram  t>.  Strong,  2  Phillim.  294. 

3.  Although  the  careful  preservation  of  (o)  In  re  Cooper,  1  Deane  Ecd.  B.  9. 

the  instrument,  after  the  contingency  has  It  is  presumed,  though  it  is  not  so  stated 

become  impossible,  would  tend  to  show  in  the  report,  that  the  children  were  mi- 

that  the  testator  meant  it  not  as  a  contin-  nors.    See  also  In  re  Bangham,  1  P.  D. 

gent  will,  yet  the  courts  are  very  cautious  429. 

as  to  the  admitting  of  such  wills  to  pro-  4.  Where  the  deceased  directed  that 

bate.    Theproper  test  as  to  whether  such  his  will  was  to  take  effect  only  in  the 

a  will  is  contingent  or  not  is  the  question  event  of  his  son  dying  under  twenty-one 

whether  the  disposition  of  the  property  years  of  age,  and  his  daughter  dying  un- 

depends  upon  the  happening  of  some  der  that  age,  and  unmarried,  and  then 

«vent  mentioned  in  the  will,  or  whether  went  on  to  leave  various  legacies,  and 

the  imminence  of  the  event  is  simply  the  appointed  an  executor,  general  probate 
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TW  or  more  persons  may  make  a  joint  will,  which,  if  properly  exe- 
cuted by  each,  is,  so  far  as  his  own  property  is  concerned, 
as  mnch  his  will,  and  is  as  well  entitled  to  probate  upon 
die  death  of  each,  as  if  he  had  made  a  separate  will,  {p)    But  a  joint 

^vill  made  by  two  persons,  to  take  effect  after  the  "^death  of  both,  will 

not  be  admitted  to  probate  during  the  life  of  either,  (q)^ 

of  the  will  was  decreed,  although  both  will  can  be  made  with  the  characteristic 
the  children  were  then  living.    In  the  quality  of  being  lireTocable,  nnless  with 
goods  of  Goopery  Dea.  &  Sw.  9.  the  concurrence  of  the  conjoint  or  mutual 
(p)  In  re  Btncey,  1  Deane  EccL  B.  6,  testators.     One  ground  of  objection  to 
1  Jnr.  (N.  S.)  1177.  such  an  instrument  as  testamentary  is  its 
[(q)  In  re  Baine,  1  8w.  &  Tr.  144.]  irrevocability  by  either   party  at  wilL 
5.  ^  A  joint  will  is,  as  its  name  imports^  Yet  such  a  will  may  be   enforced   in 
one  Bingle  instrument  made  by  two  or  equity  as  a  contract.    See  the  subject  die* 
more  teatatorB^  and  such  a  will  is  entitled  cuased  by  Bradford,  surrogate,  in  £x  parte 
to  i«obate  as  that  of  the  survivor  of  the  Bay,  1  Bradt  476.    In  the  latter  case  it 
teetatoFB,  became,  being  joint,  it  is  a  wiU  was  decided  that  a  coigoint  will  may  be 
and  t&e  will  of  all   and   each   of  the  admitted  to  probate  upon  the  death  of 
psrtieB.''    Flood  on  Wills  431.    In  the  either  party,  as  his  will.    And  it  also 
goods  of  Straoey,  Dea.  &  8w.  6.    But  it  is  seems  from  this  same  decision  that  such 
aid,  in  Bchumaker  v.  Schmidt,  44  Ala.  an  instrument   is  revocable   as  a  will, 
454,  that  such  a  will  is  entitled  to  a  sepa-  though  irrevocable  as  a  compact    Qould 
nte  probate  on  the  death  of  each  testator,  v,  Mansfield,  103  Mass.  408 ;  Schnmaker 
as  his  win.    But  if  the  will  so  provides^  v,  Schmidt,  44  Ala.  454 ;  Evans  v.  Smith, 
and  the  disposition  made  of  the  property  28  Gra.  98 ;  Clayton  v.  Liverman,  2  Dev. 
requires  it,  the  probate  should  be  delayed  &  Bat  L.  558.    It  is  held  that  by  the  Bo- 
until  the  death  of  both  or  all  the  testators.  man-Dutch  law  the   mutual  will  of  a 
It  has  been  held  that  an  agreement  to  husband  and  wife  is  to  be  read  as  the 
make  mutual  wills  is  valid,  and  after  the  separate  will  of  each.    Denyssen  v.  Mos- 
death  of  either  of  the  parties  is  irrevoca-  tert,  4  L.  B.,  P.  C.  236 ;  8  Moore  P.  C.  C. 
ble.   Izard  «.  Middleton,  1  Besaus.  116 ;  (N.  S.)  502.    And  the  dispositions  of  each 
fiiven  «.  Bivers,  3  Id.  190.    There  seems  are  to  be  treated  as  applicable  to  his  or 
to  be  some  confusion  in  the  authorities  in  her  half  of  the  joint  property.    lb.    In 
tbe  use  of  the  expressions  joint  and  con-  such  case  each  is  at  liberty  to  revoke  his 
jomt    Some  hold  that  a  coxyoint  or  mu-  or  her  part  of  the  will  during  the  life  of 
toal  wiU  is  one  made  by  two  testators  by  the  co-testator,  with  or  without  communi- 
distinct  papers.    Yet  the  term  conjoint  is  cation  with  the  co-testator,  and  even  after 
Qsed  in  the  reports  in  speaking  of  a  sin-  the  co-testator's  death.    But  if  the  spouse 
gle  instrument  in  the  nature  of  a  will  who  dies  first  has  bequeathed  any  benefit 
made  by  two  or  more  testators.    Dufour  in  £ftvor  of  the  survivor,  and  has  aftei^ 
r.  Pereira,  1  IMck.  421.    It  has  been  held  ward  limited  the  disposal  of  the  proper^ 
tliat  there  could  not  be  such  a  thing  as  a  in  general  after  the  death  of  the  survivor, 
conjoint  or  mutual  will.     Earl  Darling-  then  it  appears  that  the  survivor,  having 
ton  9.  Polteney,  1  Gowp.  260.    But  there  accepted  such  benefits,  may  not  after- 
are  authorities  which  would  seem  to  indi-  wards  dispose  of  his  or  her  share  in  any 
cate  that  this  doctrine  may  go  no  further  manner  at  variance  with  the  will  of  the 
than  to  deny  that  a  conjoint  or  mutual  deceased  spouse.    lb.    But  it  is  held  in 

[*18] 
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If  a  testator  makes  separate  wills  of  separate  parts  of  his  property, 
sepAZBte  wfl]s    the7  need  not  all  be  proved  together,  (r)  unless  one  inoor- 

properties.        porates  another,  as  bj  expressly  confirming  it.  («) 

A  will  may  be  written  in  pencil,  (t)  But  where  a  printed  form  was 
wminMnoa  filled  up  partly  in  ink  and  partly  in  pencil,  and  the  writing 
Taiid.  in  ink  made  sense  with  the  form  without  help  from  the 

writing  in  pencil,  part  of  which  was  written  over  by  the  ink,  the  ink 

Alabama  that  sack  an  instrument  is  the  will  was  held  to  be  the  valid  will  of 
clearly  revocable.  Schmnaker  v.  Schmidt,  L.  H.,  and  the  decree  of  probate  was 
ubi  awpra.  But  in  Kentucky  it  is  held  affirmed.  Hinman,  J.,  reriewed  the  En- 
that  there  must  be  a  joint  revocation ;  a  glish  authorities,  and  then  said :  ^  In  this 
revocation  by  either  one  separately  would  case  the  wilt  does  not  profess  to  have  any 
not  be  held  to  be  a  revocation  of  the  will,  operation  except  upon  the  property  of  the 
Breathitt  v.  Whitaker,  8  B.  Hon.  630.  sister  who  may  first  die.  Why  should 
A  will  made  jointly  by  husband  and  wife,  the  circumstance  that  her  sister  executed 
devising  property  of  which  he  alone  was  the  will  with  her  be  pennitted  to  affect 
owner,  was,  on  his  death,  sustained  as  his  this  disposition  in  any  way?  We  do  not 
valid  will.  Bogeis,  Applt,  11  Me.  303.  consider  the  authorities  as  at  all  deciBive 
But  a  writing  purporting  to  be  a  will  against  the  probate  of  such  an  instromeut 
executed  by  two  persons,  disposing  of  all  as  is  before  the  court  in  this  case ;  and  a^ 
their  property  jointly,  is  not  a  joint  will,  the  point  has  not  to  our  knowledge  ever 
nor  is  it  a  separate  one.  Clayton  v.  liv-  been  raised  before  in  this  state^  we  fed  at 
erman,  2  Dev.  &  B.  L.  558.  But  when  liberty  to  decide  it  upon  the  reason  and 
two  penons  agree  to  make  mutual  wills  good  sense  of  the  case  as  it  appears  to  os.'^ 
it  teans  that  bad  faith  in  one,  either  in  In  Walker  v.  Walker,  14  Ohio  St  157,  it 
failing  to  make  his  will,  or  destroying  it,  is  held  that  a  joint  will  is  unknown  to  the 
after  it  has  been  made,  will  not  prevent  law  of*  Ohio,  and  is  inconsistent  with  the 
the  probate  of  the  will  of  the  other  party,  policy  of  its  legislation.  And  such  a  will 
Bynum  v.  Bynum,  11  Lred.  L.  032.  In  cannot  be  taken  to  be  the  joint  will  of 
the  case  of  Lewis  v,  Scofield,  26  Ck>nn.  both  the  parties,  nor  the  separate  will  of 
452,  two  sisters  made  a  joint  will  in  the  either.  Brinkerhoff,  J.,  said:  "It  seems 
following  language:  "We,  P.  A  L.  H.,  to  us  that  the  recognition  of  the  valid 
do  make  and  ordain  this  our  last  will  and  existence  of  such  a  will  would  be  so  fruit- 
testament  in  manner  and  form  as  follows,  fill  of  practical  difficulties  as  to  render  it 
via. :  That  in  the  event  of  the  death  of  wiser  and  better  to  ignore  their  cause 
either  of  us,  testators,  the  surviving  sister  than  to  attempt  to  meet  and  overcome 
shall  have  and  hold  for  her  own  use  and  them."  1  Bedf.  on  Wills  182;  Wms. 
benefit,  to  dispose  of  in  any  manner  what-  Ex'rs  (6th  Am.  ed.)  10;  Walkem  on 
ever  that  shall  seem  most  expedient,  all  Wills  170. 
of  the  real  and  personal  estate  we  shall  be  [(r)  In  re  .^Btor,  1  P.  D.  150. 
possessed  ofl''  L.  H.  died,  and  the  court  (s)  In  re  Harris,  L.  B.,  2  P.  A  D.  83. 
of  probate  approved  the  will  as  the  sepa-  See  further  on  incorporation,  poti  ch. 
rate  will  of  L.  H.    It  was  objected  upon  VI. 

the  part  of  the  heirs-at-law  of  L.  H.  that  (t)  Bateman  v.  Pennington,  8  Moo.  P. 

the  will,  by  reason  of  its  joint  execution,  G.  C.  223 ;  Kell  v.  Charmer,  23  Beav.  195; 

was  not  a  valid  instrument.    On  appeal  and  see  Lucas  v.  James,  7  Hare  419. 
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writiDg  alone  was  held  to  be  the  will,  (u)    A  will  is  not  invalid  by 
reason  of  blank  spaces  having  been  left  in  it.]  {x)^ 

The  law  has  not  made  requisite^  to  the  validity  of  a  will,  that  it 
should  afisome  any  particular  form^  or  be  couched  in  Ian- 
goage  technically  appropriate  to  its  testamentary  character. 
It  18  sufficient  that  the  instrument^  however  irr^ular  in  form  or  inar- 
tificial in  expression,  discloses  the  intention  of  the  maker  respecting 
the  posthumous  destination  of  his  property ;  and,  if  this  appear  to  be 
the  nature  of  its  contents,  any  contrary  title  or  designation  which  he 
may  have  given  to  it  will  be  disr^arded.  7 

(tt)  In  re  Adams,  L.  B.,  2  P.  A  D.  867.  can  be  laid  down  as  to  wliat  space  be- 
(z)  Gomeby  v.  Gibbons,  1  Bob.  705,  6  tween  the   conclusion  of  the  will  and 
No.  Gas.  679 ;  In  re  Kirhj,  1  Bob.  709,  the    signature   of  the   testator   is    un- 
6  Ko.  Gas.  693.]  reasonable ;    in  this  regard   eyery  case 
6.  The  English  statute  of  frauds  re-  must  depend  upon  its  own  circumstances, 
quired  a  will  to  be  in  writing,  but  there  lb.  See  also  Tilghman  «.  Steuart,  4  Harr. 
was  no  reason,  under  that  statute,  nor  is  &  J.  156 ;  1  Bed£  on  Wills  165;  Walkem 
there  under  1  Vict,  c.  26,  why  a  will  wrii-  on  Wills  158, 177 ;  Flood  on  Wills  122  ; 
ten  in  pencil  shduld  not  be  held  to  be  Wms.  Ex'rs  (6th  Am.  ed.)  108, 146.    It 
good.    And  in  these  later  days  there  can  has  been  recently  decided,  in  Pennsyl- 
be  no  question  but  that  a  will  may  be  par-  yania,  that  a  will  which  is  wholly  writ- 
tially  written  and  partially  printed,  en-  ten  and  signed  in  pencil  is  "  in  writing," 
grayed  or  lithographed.  Temple  v.  Mead,  within  the  statute,  and  that  such  a  will  is 
4  Vt  635;  Henshaw  v.  Foster,  9  Pick,  unquestionably  a  valid  will.     Myers  v, 
312.    The  method  of  recording  the  body  Yanderbelt,  84  Penna.  St.  510.    See  also 
of  the  instrument  is  not  of  great  moment,  PhUbrick  v.  Spangler,  15  La.  Ann.  '46, 
the  formality  of  the  execution  being  the        7.  Whether  an  instrument  is  to  be  con- 
esKutial  part    Nor  will  the  leaving  of  sidered  as  a  will  or  not  depends  upon  the 
blank  spaces  in  the  will  render  it  void,  intention  of  the  maker.    Lyles  v.  Lyles, 
But  it  is  not  desirable  to  leave  blank  2  Kott  &  McO.  531 ;  Means  v.  Means,  5 
spaces,  especially  just  before  the  name  of  Strobh.  167 ;  Brown  v,  Shand,  1  McGord 
the  testator,  since  the  fraud  to  which  the  409 ;  Estate  of  Wood,  36  CaL  75.    It  is 
will  would  then  lay  itself  open  might  be  said  by  Smith,  J.,  in^Wright  v,  Brother- 
a  reason  for  holding  it  void,  as  it  might  ton,  2  Bawle  133, 134,  "it  is  certainly  in- 
be  considered  that  the  object  of  such  disputable  that  the  intention  of  a  testator, 
spaces  was  to  enable  the  testator  to  add  expressed  in  his  will,  and  fiurly  drawn 
words.to  his  will  after  its  execution.  And  from  it,  must  govern  the  construction  of 
it  has  been  expressly  held  that  where  it ;  it  is  the  pole-star  in  every  will,  and 
there  is  unnecessary  and  unreasonable  ought  to  be  firmly  adhered  to,  when  it 
blank  ^^pace  between  the  conclusion  of  can  be  satisfactorily  discovered.''    This 
the  will  and  the  signature  of  the  testator,  intention  is  to  be  ascertained  in  three 
the  will  is  not  legally  executed,  though  it  ways :  1.  When  it  is  expressed  on  the 
be  made  manifest  that  the  testator  had  no  face  of  the  instrument    2.  When  the  in- 
intent  to  do  anything  more  to  the  will  strument,  not  being  a  will  in  form,  but 
after  he  had  signed  it    Soward  v.  Soward,  being  a  deed,  letter,  memorandum  or  other 
1  Duv.  126, 132, 134.    Ko  rule,  however,  writing  containing  an  actual  disposition  of 
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Thus,  (if)  a  deed-poll,  and  even  an  agreement  or  other  instrument 
tbffoim  of^  *"  between  parties,  has  repeatedly  been  held  to  have  a  testa- 

the  estate,  to  take  effect  after  death,  is  in  mentaiy  in  its  character.    The  presomp- 

effect  and  operation  a  wilL    3.  By  parol  tion,  however,  is  against  an  informal  pa- 

proo(  when  the  instrument  is  doubtful,  per,  and  *in  anj  event  it  devolves  upon 

and  the  intention    cannot  be  collected  the  partjr  producing  such  a  paper  to  prove 

from  the  face  of  the  paper.    McOee  v,  not  only  that  it  is  the  act  of  the  deceased, 

McCants,  1  McGord  517.    But  the  gen-  but  that  it  was  executed  animo  UatandL 

eral  rule  is  that  this  intention  must  be  Combs  v.  Jolly,  2  Or.  Ch.  625 ;  Collins  v. 

gathered  from  the  contents  of  the  whole  Townley,  6  C.  £.  Or.  853.    See  also  Frew 

will    Wright  v.  Brotherton,  2  Bawle  133 ;  v.  Clarke,  80  Penna.  St  170 ;  Stein  v.  North, 

Asay  V.  Hoover,  5  Penna.  St  21 ;  Barker's  3  Yeates  324 ;  Turner  «.  Scott,  51  Penna. 

Appeal,  72  Penna.  St  421 ;  Olmstead  v.  St  126;  Branson  v.  King,  2  Hill  {S.  0.) 

Harvey,  1  Barb.  102 ;  Parker  v,  Wasley,  Ch.  483 ;  Winch  v.  Bratton,  8  Jur.  1086 ; 

9  Gratt.  477;  Cook  v.  Weaver,  12  Ga.  47 ;  2  Story  Eq.,  { 1069.  See  also  Todd's  Will, 

CLu-k  V.  Preston,  2  La.  Ann.  581 ;  Jack-  2  Watts  &  S.  145 ;  Frederick's  Appeal,  52 

son  V,  Hoover,  26  Ind.  511 ;  Hawley  v.  Penna.  St  338 ;  Anderson  v.  Pryor,  18 

Northampton,  8  Mass.  3;  Lytle  v,  Bever-  Miss.  620;  Fort  v.  Fort,  3  Dev.  L.  19; 

idge,  58  N.  Y.  592;  Johnson  v.  M.  £.  Duke  v.  Dyches,  2  Stiobh.  Eq.  353 ;  Alli- 

Church,  4  Iowa  180 ;  Augustus  v.  Seaboldt,  son  v.  Allison,  4  Hawks  141 ;  Ragsdale  v. 

3  Mete.  (£y.)  155;  Sorsby  v.  Vance,  36  Booker,  2  Strobh.  Eq:  348;  Symmes  v. 
Miss.  564 ;  Davis  v.  Hayden,  9  Mass.  514 ;  Arnold,  10  Ga.  506 ;  Bohrer  v.  Stehman, 
Wright  V.  Barrett^  13  Pick.  41 ;  Guery  v.  1  Watts  442 ;  Phipps  v.  Hope,  16  Ohio 
Vernon,  1  Nott  &  McC.  69 ;  Tappan  v,  De-  St.  586.  On  the  rule  that  parol  testimony 
blois,  45  Me.  122 ;  Stokes  'v.  Tilly,  1  wiU  be  received  for  the  purpose  of  show- 
Stock.  130 ;  Mullany  v.  Mullany,  3  Gr.  ing  whether  an  instrument  propounded  as 
Ch.  16 ;  Lasher  v.  Lasher,  13  Barb.  106 ;  a  will,  which  is  not  upon  its  £Rce  testa- 
Hall  V,  Chaffee,  14  N.  H.  215 ;  Bowly  v,  mentary  in  character,  is  such,  and  if  it  ap- 
Lamont,  3  Harr.  &  J.  4 ;  GilUs  v,  Harris,  pears  from  the  surrounding  circumstances 
6  Jones  Eq.  267 ;  Provost  v.  Provost>  12  that  the  instrument  was  intended  to  be 
C.  E.  Gr.  296 ;  Capal  v.  McMillan,  8  Por^  testamentaiy,  the  court  will  give  effect  to 
ter  (Ala.)  197.  A  document  commencing  the  intention,  and  in  such  case  the  partio- 
like  a  power  of  attorney,  properly  at-  ular  form  of  the  instrument  is  immaterial, 
tested,  and  authorizing  persons  named  an  unattested  writing  in  the  following 
therein  to  administer  the  estate,  has  been  words: — "Dear  old  Nance:  1  wish  to 
held  to  be  a  good  will.  Bose  v.  Quick,  30  give  you  my  watch,  two  shawls,  and  also 
Penna.  St  225.  See  also  Ingram «.  Porter,  five^thousand  dollars.    Yoor  old  friend, 

4  McCord  198 ;  Van  Wert  v.  Benedict,  1  E.  A.  Gordon  "—was  held  to  be  testa- 
Bradfl  114.  The  same  instrument  has  mentary  and  admitted  to  probate.  Clarke 
been  held  to  be  partly  a  deed  and  partly  v.  Bansom,  50  Cal.  595.  "  Mrs.  Sophie 
a  will.  Bobinson  v,  Schly,  6  Ga.  515;  Loper  is  my  heiress.  G.  Ehrenberg" — 
Jacks  V.  Henderson,  1  Desaus.  543;  see  was  held  to  be  a  will.  Succession  of 
ako  Watkins  v.  Dean,  10  Yerg.  (Tenn.)  Ehrenberg,  21  La.  Ann.  280.  In  North 
321.  It  has  been  held  that  an  endorse-  Carolina  an  unattested  writing  in  these 
ment  of  a  promissory  note  may  be  testa-  words: — ''It  is  my  wish  and  desire  that 

(y)We8fs  case,  Mo.  177,  pi.  314;  Manly  488;  Hendenon  v,  Farbridge,  1  Bom. 

V,  Lakin,  1  Hagg.  130 ;  In  re  Dunn,  Id.  479. 
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mentarj  operation.^     As,  in  Hixon  v.  Wytham,  (z)  where  A  by  inden- 
tare  made  between  him  on  the  one  part,  and  B  and  C  of  deeds, 
the  other  part  in  consideration  of  £5,  barecained  and  sold  held  to  be  * 

*         .                   ,  '         o                                     mentaiy, 

to  them  certain  lands  in  trust  to  sell  afber  his  decease,  and 

my  good  friend  and  relative,  Dr.  Joseph  held  that  an  instrnment  may  he  a  will, 
B.  Outlaw,  have  all  my  property  of  every  notwithstanding  that  some  of  its  provis- 
de8cription«  David  Outlaw '' — was  de-  ions  are  to  operate  as  a  contract  inter  vivos, 
dared  to  be  a  will.  Outlaw  v.  Hurdle,  1  Taylor  v.  Kelly,  81  Ala.  69.  "It  is  re- 
Jones  L.  150.     In  Alabama  it  has  been  quired  to  the  making  of  a  good  testament 

8.  Although  the  testator,  through  some  v.  Scott,  51  Penna.  St  126.    But  see  Rit- 

wani  of  information,  or  for  other  reasons,  ter's  Appeal,  59  Id.  9.    It  was  said  by 

prepare  his  will  similar  to  a  deed,  as,  if  Gibbons,  J.,  ''It  mattenmot  what  the  in- 

he  seal  it,  which  is  not  essential  to  the  strument  is  called  by  the  author,  as  it  is 

wUl,  or  if  it  in  other  particulars  resemble  the  intention^  apparent  upon  the  face  of  it, 

a  deed,  it  is  not  in  any  particular  of  the  that   must  give  it  its  real    character.^ 

same  nature  as  a  deed,  and  will  have  no  Walker  v,  Jones,  23  Ala.  448,  456.    In  a 

validity  or  operation  as  a  deed,  but  will  case  in  Tennessee  it  is  said  that  if  the  in- 

be  held  to  be  a  will  if  made  animo  teatandi.  strument,  though  in  form  a  deed)  duly 

It  18  probable  that  a  seal  is  not  requisite  acknowledged  by  the  grantor,  and  reg* 

to  a  win  in  any  state  except  New  Hamp-  ieteredf  conveys  no  specific  property  of 

shire.     See  Piatt  v.  McCuUough,  1  Mc-  which  the  grantor  is  the  owner,  but  only 

Lean  69 ;  Avery  v,  Pizley,  4  Mass.  460 ;  such  as  he  may  die  seized  and  possessed 

Williams  v.  Burnett,  Wright  (Ohio)  53;  of^  it  is  a  will.    Watkins  v.  Dean,  10  Yerg. 

Fkdfieldv.  Padfield,72I11.322.    Though  321.     See    also   Stevenson   v.   Huddle- 

a  will  and  deed  are  supposed  not  to  be  son,   13  B.   Mon.   299.    It  is  otherwise 

equivalent  instruments,  in  some  instances  where    the   instrument   conveys   specific 

a  deed  has  been  given  validity  as  a  will,  property  then  owned,  although  the  time 

after  the  death  of  the  testator,  it  being  of  ei^oyment  be  postponed  until  after  the 

executed  to  take  effect  after  the  death  of  death  of  the  grantor.    Wales  v.  Ward,  2 

the  grantor,  although  executed  as  and  Swan  648  ;•  Swails  v.  Bushart,  2  Head  561. 

purporting  to  be  a  deed.     GUlham  o.  But  if  it  be  clearly  evident  that  the  inten- 

Mustin,  42  Ala.  365 ;  Millican  v,  Millican,  tion  of  the  maker  was  that  the  instrument 

24  Tex.  426 ;  Shepherd  v.  Nabors,  6  Ala.  should  operate  as  a  deed,  it  cannot  be 


631 ;  Dunn  v.  Bank  of  Mobile,  2  Ala.  152 
Moaser  «.  Mosser's  Ex'r,  32  Ala.  551 
Walker  «.  Jones,  23  Ala.  448 ;  Symmes  v. 
Arnold,  10  Ga.  506;  Dudley  v.  Mallery, 
4  Ga.  52;  Hall  v.  Bragg,  28  Ga.  330 
Frederick's  Appeal,  52  Penna.  St.  338 


Wheeler  v.  Durant,  3  Kich.  Eq.  452 
Ingram  v.  Porter,  4  McC.  198 ;  Stewart  v. 


admitted  to  probate  as  a  will,  although  it 
be  wholly  inoperative  as  a  deed.  Edwards 
V,  Smith,  35  Miss.  197.  In  one  case  the 
instrument  being  in  form  a  deed,  contain- 
ing a  clause  of  warranty,  though  it  con- 
veyed by  the  words,  ''at  my  death  I  do 


Carey  v.  Dennis,  13  Md.  1.     See  also    hereby  give  and  grant  unto  my  son,"  &c^ 


was  held  to  be  a  deed  and  not  a  will,  it 
being  evident  from  all  the  circumstances 

Btewart,  5  Conn.  317 ;  Wagner  v.  McDon-    that  such  was  the  intent  of  the  grantor. 

aid,  2  Harr.  &  J.  346 ;  Gage  v.  Gage,  12    Golding  v.  Golding's  Adm'r,  24  Ala.  122 

N.  H.  371 ;  Jacks  v.  Henderson,  1  Desaus.    But  see  Milledge  v.  Lamar,  4  Desaus.  617. 

543;  Herriogton  v.  Bradford,  1  Miss.  520;        (s)  1  Gh.  Gas.  248;  6.  C.,  Finch  195. 

Allison  V.  Allison,  4  Hawks  141;  Turner 
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directed  the  money  to  arise  by  the  sale  to  be  employed  in  the  payment 
inatrument  of  certain  sums  therein  mentioned,  and  the  rest  thereof^ 
wan^den-^^  and  all  his  personal  estate,  he  gave  and  bequeathed  (for 
in^Mawui.  the  language  was  here  changed  to  the  first  perscHi)  in 
favor  of  certain  persons.  A  made  B  and  C  executors  of  his  will;  and 
signed,  sealed,  published  and  declared  the  instrument  as  his  will  in  the 
presence  of  several  witnesses.  The  court  declared  this  to  be  a  good 
wiU. 

So,  in  Green  v,  Proude,  (a)  where,  by  instrument  entitled  *"  Artiole& 
Tnstranienten.  of  Agreement,'^  made  between  A  of  the  one  part,  and 
of  AgMemeiit."  B  of  the  Other  part :  it  was  agreed  between  them  that 
A,  being  sick  in  body,  gives,  <&c. ;  in  consideration  whereof  B  prom- 
ised to  pay  several  sums  of  money.  The  instrument  concluded  in 
the  ordinary  manner  of  deeds,  t.  6.,  ^'  in  witness  whereof  the  parties 
have  hereunto  interchangeably  set  their  hands  and  seals/'  This 
instrument  was  delivered  as  a  deed;  but  it  was  held  to  be  testa- 
mentary, and  as  such  revocable,  and  the  court  seems  to  have  been 
influenced  by  the  circumstance  that  the  person  who  prepared  it  waa 
instructed  to  make  a  wilL  ^ 

that  he  that  doth  make  it  have  at  the  time  a  donation  tnfer  vivos,  and  at  the  death  of 

of  the  making  of  it  antnmm  testandi,  i.  a,  the  donor  becomes  a  debt  of  his  anboes- 

a  mind  to  dispose,  and  firm  resolution  to  sion.    Sucoession  of  McGloske^,  29  La. 

devise,  and  determination  to  make  a  tes-  Ann.  237.    BatthewiU  must  be  complete 

tament ;  otherwise  the  testament  will  be  in  itself  according  to  the  requirements  of 

void,  for  it  is  the  mind,  not  the  words,  of  the  statute,  and  no  parol  testimony  can  be 

the  testator  that  doth  give  life  to  the  tes-  admitted  as  to  oonyersations  of  the  testa- 

tament."    Shep.  Touch.  404.    An  instru-  tor  to  show  that  the  paper  contains  his 

ment  cannot  be  allowed  as  a  will  unless  real  testamentaiy  intent    Waller  v.  Wal* 

the  deceased  intended  to  make  a  will,  and  ler,  1  Gratt.  454. 
knew  that  he  was  making  it/  SweU  v.        (a)  8  Keb.  310 ;  8.  C,  1  Mod.  117. 
Boardman,  1  Mass.  258 ;  Combs  v.  J0II7, 2        9.  So,  too,  in  a  case  in  Qeoigia  where 

Gr.  Ch.  625 ;  Campbell  v.  Logan,  2  Bradf.  the  instrument  was  in  form  an  agree- 

90 ;  Brown  v.  Shand,  1  McQord  409.    But  ment,  beginning,  "  Know  all  men  by  these 

to  the  opposite  effect,  see  Carej  v,  Dennis,  presents,  that  we,  J.  E.  S.  of  the  one  part^ 

13  Md.  1.    As  to  statutory  provisions  in  and  P.  T.  S.  of  the  other  part»  have  cot- 

Kew  Jersey  for  proper  execution  of  a  enanted  and  agreed,  and  do  covenant  and 

will,  see  The  matter  of  McElwaine,  3  C.  agree,  for  the  love  and  affection  we  bear 

E.  Gr.  499.    But  a  bequest  of  all  the  each  other,  that  whichever  of  us  may  be 

property ''to  my  heirs-at-law  according  to  longest  lived  shall  be  the  heir  of  the 

statute,"  leaves  the  property  to  be  distrib-  other,"  &c^  it  was  held  to  be  a  wilL 

uted  as  if  the  maker  had  died  intesUte.  Evans  v.  Smith,  28  G&.  98.    The  parties 

BawBon  v.  Bawson,  52  111.  62.    A  dona^  to   this    testamentary   agreement   were 

tion  of    future  property  contained  in  a  sisters.    See  also  Taylor  v.  KeUy,  81  Ala, 

marriage  contract  is  not  a  legacy.    It  is  69. 

[*19] 
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Again,  in  Peacock  v.  Monk,  (6)  where  A,  being  about  to  settle  his 
affidrSy  upon  the  same  day  made  two  instruments ;  one  he  called  a 
-deed,  by  way  of  agreement  between  him  and  B,  and  the  Contemponme- 
other  he  called  a  will.     By  the  deed,  he  put  £4000  into  ^i  both  hold 

.       A        .  to  be  toftaunen- 

the  hands  of  B,  to  pay  to  A  himself  an  annuity  for  life  of  taiy. 
JS160,  and  afterwards  to  pay  £1000  apiece  to  C  and  D  if  they  survived 
him,  and  an  annuity  of  £100  to  E  for  life  if  she  survived  him,  the 
residue  to  B.    There  was  a  proviso,  that  if  the  £160  annuity  was  in 
arrear,  B  should  repay  the  £4000  to  A,  to  be  placed  out  in  the  joint 
names  of  A  and  B.  (c)    By  the  will,  B  was  appointed  executor  and 
made   residuary   legatee.     Lord  Hardwicke  said  :    '^  B  being  both 
•executor  in  the  will  and  contractor  in  the  deed,  and  both  instruments 
being  exeoited  at  the  same  instant  (as  it  must  be  taken,  being  on  the 
€ame  day,)  it  speaks  the  whole  to  be  a  testamentary  act     In  several 
cases,  the  nearness  of  one  act  to  another  makes  the  court  take  them  as 
one ;  so  that  it  is  a  testamentary  act,  though  not  strictly  so,  because 
not  revocable."  (d)    The  case  of  Tomkyns  v.  Ladbroke,  (e)  before  the 
same  judge,  was  very  similar  in  its  circumstances.     A,  a  freeman  of 
London,  two  days  before  his  death,  executed  a  will  and  a  deed,  by  the 
last  of  which  he  assigned  £5000,  part  of  his  personal  estate,  to  trustees, 
to  the  separate  use  of  his  daughter.     Lord  Hardwicke  held  that  this 
was  a  testamentary  act,  and,  as  such,  a  fraud  on  the  custom  which 
allows  a  freeman  to  give  away  his  personal  estate  by  act  Hn  ecdremis, 
provided  he  divest  himself  of  all  property  in  it;  but  not  if  he  reserve 
to  himself  a  power  over  it.     Hogg  t?.'  Lashley,  decided  in  D.  P.  (/)  is 
•confirmatory  of  the  same  principle;  an  instrument,  executed  in  the 
form  of  a  Scotch  settlement,  (for  lands  in  Scotland  were  not  then  dis- 
posable by  will,)  but  containing  dispositions  intended  for  the  most  part 
to  take  effect  after  the  decease  of  the  maker,  having  been  by  the  house 
adjudged  to  be  testamentary.  10 

(6)  1  Yes.  127 ;  Belt^B  Suppl.  82.  ment  might  be    testamentary  for  some 

(e)  ThiB  clause  showed  that  the  instni-  purposes,  but  not  for  others ;  [as  to  which, 

ment  was  designed  to   operate  in   the  see  Doe  v.  Cross,  8  Q.  B.  714^  stated  pott 

donor's  lifetime.    In  a  much  earlier  case  p.  *26.] 

(Andley's  Case,  4  Leon.  166,)  it  appears  (e)  2  Yes.  591. 

to  hare  been  considered  as  conclusiye  (/)  7th  of  May,  1792,  stated  3  Hagg. 

against  the  construing  of  an  instrument  415,  n. 

as  a  will,  that  by  it  an  estate  was  to  be  10.  Not  only  may  a  deed,  but^  in  fact, 

taken  by  the  maker,  "  who  could  not  take  any  paper  which  is  in  existence  at  the 

by  his  own  will."  time  of  the  execution  of  the  will,  and 

(d)  By  this  observation  it  should  seem  duly  identified  by  reference  to  it  in  the 

that  his  lordsiiip  thought  that  the  instru-  will,  be  incorporated  into  and  taken  aa 

[*20] 
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Again,  in  Habergham  v,  Vincent,  (g)  where  A,  by  his  will  duly 

Instrument  In     executed  and  attested,  devised  his  freehold  and  ooprhold 

form  of  desd-  ^^ 

poll,  held          estates  to  certain  uses,  with  remainder  to  such  persons  and 

teotamenteiy*  ^ 

for  such  estates  as  he,  by  any  deed  or  instrument  in  writ- 
part  of  the  will.  However,  if  the  paper  bill  v.  Barr,  5  Penna.  St.  441 ;  Zimmer- 
be  not  in  existence  at  the  time  of  the  ex-  man  v.  Zimmerman,  23  Penna.  St,  375.  lu- 
ecution  of  the  will,  it  cannot  be  incorpo-  cases  of  reference  to  papers  not  a  part  of 
rated  into  it  or  taken  as  in  any  manner  the  will,  such  papers  being  unattested  pa- 
testamentary.  Theobald  on  Wills  2  ;  pers,  the  reference  must  be  distmol,  so  a% 
Countess  Ferraris  v.  Lord  Hertford,  3  with  the  assistance  of  parol  evidence. 
Curt  477 ;  Aaron  v,  Aaron,  3  De  G.  &  Sm.  when  necessary  and  properlf/  admMbU,  to- 
476 ;  In  the  goods  of  Sunderland,  L.  B.,  exclude  the  possibility  of  mistake,  and 
1  P.  A  D.  198 ;  In  the  goods  of  Mercer,  the  reference  must  be  to  a  paper  already 
L.  B.,  2  P.  A  D.  91 ;  In  the  goods  of  Gill,  written,  and  not  to  one  to  be  written.  Cham- 
Id.  6 ;  Fesler  v.  Simpson,  58  Ind.  83 ;  1  bers  v.  McDaniel,  6  Ired.  L.  226,  229.  In 
Bedf.  on  Wills  261;  Wms.  Ex'rs  (6th  this  case  it  is  said  by  Daniel,  J.,  "The^ 
Am.  ed.)  130.  In  the  goods  of  Hunt,  2  law  is,  that  if  a  testator,  in  his  will,  refers 
Bob.  Eccl.  Bep.  622,  it  was  said,  ^  You  expressly  to  another  paper,  and  the  will  is 
may  incorporate  an  unexecuted  paper  into  duly  executed  and  attested,  that  paper^ 
a  duly  executed  will  by  a  sufficiently  clear  whether  attested  or  not,  makes  part  of  the 
and  distinct  reference  to  it,  and  in  respect  will ;  but  the  instrument  referred  to  must 
to  which  there  can  be  no  mistake.^'  From  be  so  described  as  to  manifest  distinctly 
this  case  it  appears  that  a  schedule  or  list  what  the  paper  is  that  is  meant  to  be  incor- 
of  articles  maybe  referred  to  in  such  a  porated,  and  in  such  way  that  the  court  can> 
manner  as  to  incorporate  it  into  the  will,  be  under  no  mistake,  and  the  reference 
In  this  case  the  testator  bequeathed  cer-  must  be  to  a  paper  already  written,  and  not 
tain  articles  of  plate  specified  in  Schedules  to  one  to  be  written  subseq  uently  to  the  date- 
A  and  B,  which  were  to  be  annexed  to  the  of  the  will/'  The  contents  of  the  paper^ 
document.  He  afterwards  executed  -  a  so  far  as  referred  to  in  the  instrument  ex- 
codicil,  in  which  no  reference  was  made  ecuted,  become  constructively  a  part  of  the- 
to  these  lists,  but  after  his  death  two  latter,  and  in  that  respect  they  make  to- 
schedules  were  found,  being  nuirked  A  and  gether  one  instrument  Tonnele  «.  Hall,, 
B;  these,  though  not  in  existence  at  the  4  N.  Y.  140 ;  Jackson  v.  Babcock,  12  Johns* 
time  of  the  execution  of  the  will,  were  held  389 ;  Loring  v.  Sumner,  23  Pick.  98.  But 
to  be  a  part  of  the  will,  being  in  existence  to  the  contrary  effect,  see  Thompson  t*. 
before  the  execution  of  the  codicil.  Quimby,  2  Bradf.  449.  In  the  case  of  Bai- 
Thompson  v.  Quimby,  2  Bradfl  449 ;  ley  v.  Bailey,  \ibi  supra,  the  testator  made- 
Chambers  V.  McDaniel,  6  Ired.  L.  226 ;  a  deed  in  favor  of  S  and  left  it  with  a  per- 
Tonnele  v.  Hall,  4  N.  Y.  140 ;  Pollock  v.  son  to  be  kept  until  the  testator  should 
Glassell,  2  Gratt.  439 ;  Johnson  v.  Chirk-  call  for  it.  The  testator  died  without 
son,  3  Bich.  £q.  305 ;  Wikoff's  Appeal,  having  called  for  the  deed.  By  his  will 
16  Penna.  St  281 ;  Crosby  v.  Mason,  32  he  provided,  inter  alia,  "  I  give  and  be- 
Conn.  482 ;  Thayer  v.  Wellington,  9  Allen  queath  to  my  son  S,  in  addition  to  what  I 
288 ;  Harvy  v.  Chouteau,  14  Mo.  587.  have  given  him  by  deed  of  gift,"  &c  It 
But  in  other  cases  the  papers  have  been  was  held  that  this  was  not  a  sufficient  ref- 
held  not  to  be  incorporated  into  tlie  will,  erence  to  the  deed  to  incorporate  it  into- 
See  Bailey  «.  BaUey,  7  Jones  L.  44 ;  Gra-  the  will.    In  the  case  of  Bethell  v.  Moore^ 

iff)  2  Ves.,  Jr.,  204^  4  B.  0.  C.  865. 
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ingy  to  be  executed  by  him  and  attested  by  two  witnesses,  should 
appoint.  By  an  instrument  executed  on  the  following  day,  under  the 
band  and  seal  of  the  testator,  stamped  and  concluded  like  a  deed,  the 
testator  recited  this  power  in  his  will,  and  then  proceeded  thus  : 
*'Now  know  ye,  that,  by  this  my  deed-poll,  I  do  direct  and  appoint 
that  my  trustees  [naming  them]  ^hall  immediately  after,"  <&c.,  convey 
to  certain  uses,  <&c.  It  was  held  by  Lord  Loughborough,  assisted  by 
Wilson  and  Buller,  JJ.,  that  the  second  instrument  was  testamentary. 
Bailer,  J.,  said  that  the  cases  had  established  that  an  instrument  in 
any  form,  whether  a  deed-poll  or  indenture,  if  the  obvious  purpose  is 
not  to  take  place  till  after  the  death  of  the  person  making  it,  shall 
operate  as  a  will.  In  one  of  the  cases  there  were  express  words  of 
immediate  grant,  and  a  consideration  to  support  it  as  a  grant ;  but  as, 
upon  the  whole,  the  intention  was  that  it  should  have  a  future  opera- 
tion after  his  death,  it  was  considered  as  a  will.  ^1 

The  consequence  in  this  case  of  holding  the  instrument  to  be  a 
codicil  to  the  will  was,  that  it  operated  on  tlie  copyholds.  Remark  ap<m 
bat  not  on  the  freeholds,  for  want  of  an  adequate  attesta-  vinoeut. 
tton ;  the  oourt  being  decidedly  of  opinion  that  a  testator  could  not,  by 
a  will  attested  by  three  witnesses,  reserve  to  himself  a  power  to  dis- 
pose of  freehold  estates  by  an  unattested  codicil. 

The  question  whether  an  instrument  in  the  forin  of  a  deed  operated 
as  a  will,  was  much  discussed  in  Att.-Gren.  v,  Jones,  (A)  where  A,  by 
indenture  dated  March  25th,  1813,  assigned  for  a  nominal  pecuniary 

2  Dey.  &  B.  L.  311,  316,  it  was  doabted  specting  the  posthumous  destination  of 

whether  a  paper  not  written  by  the  testa-  his  property,  and  is  not  to  operate  until 

tor  becomes  a  part  of  his  will  by  being  after  his  death,  it  is  testamentary  only." 

referred  to  in  a  will  written  wholly  by  Johnson  v,  Yancey,  20  Qa.  707,  708.   But 

himself  and  deposited  among  his  Talu&-  if  the  instrument  has  never  been  delivered 

Ue  papers.  in  the  lifetime  of  the  maker,  and  directs 

11.  It  may  be  considered  as  settled  that  that  the  disposition  of  the  property  be 

the  form  of  the  paper  does  not  affect  its  made  after  his  death,  it  must  be  held  to 

title  to  probate,  provided  that  it  was  the  be  a  will  and  not  a  deed.     Bagsdale  v. 

intention  of  the  deceased  that  it  should  Booker,  2  Strobh.  £q.  348.    It  appears, 

not  take  efiect  until  after  his  death.  Lyles  also,  that  if  a  will  be  subsequently  inoor- 

V.  Lyles  2  Nott  &  McC.  531 ;  Boyd  v.  Boyd  porated  into  a  deed  it  will  still  remain  a 

8  Gill  A  J.  25 ;  Wareham  v,  SeUers,  9  Id.  will,  with  all  the  functions  of  such  an  in- 

98.    Lumpkin,  J.,  said :  "  The  doctrine  is  strument  in  relation  to  all  property  to 

now  too  well  settled  to  need  argument  or  which,  by  its  terms,  it  can  apply,  except 

authority  to  sustain  it,  that  an  instrument  that  part  of  the  property  removed  from 

may  be  in  the  form  of  a  deed,  signed  its  operation  by  the  deed.    Dawson  «. 

sealed  and  delivered  as  such,  still,  if  it  Dawson,  2  Strobh.  £q.  34. 
discloses  the  intention  of  the  maker  re-        (A)  3  Price  868. 
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oonsideradon^  certain  leasehold  pro|)erty  to  '^'C  and  D;  also  oertaiii 
Att.-G«n.  V.       stock  in  the  funds,  with  the  dividends  which  should  be 

Jones.  Wheth-  . 

«rpro|^y  duc  thereou  at  his  decease^  the  arrears  of  any  pension 
settled  by  deed  (Jiat  might  be  due  to  him  at  his  death,  and  his  household 

was  liable  to  ^  ^      ' 

legaay  duty.  fumiture^  &c.,  and  all  other  his  personal  estate  then  belong- 
ing to  him,  or  which  should  belong  to  him  at  his  decease,  upon  trusty 
for  himself  for  life,  and  after  his  decease  for  B  (an  ill^itimate  daugh- 
ter.) The  instrument  reserved  to  A  a  power  of  revocation  by  deed  or 
will.  By  will,  dated  April  16th,  1813,  A  confirmed  the  deed,  except 
as  to  certain  particulars,  which  he  specified,  and  appointed  the  same 
persons  as  were  trustees  in  the  deed  executors.  A  did  not  transfer  the 
stock,  or  part  with  the  possession  of  the  assigned  property,  or  even 
commnnicate  to  the  trustees  the  existence  of  the  deed,  which  he 
retained  in  his  own  custody.  The  question  was,  whether  the  property 
assigned  by  it  was  liable  to  the  legacy  duty ;  and  three  of  the  Barons 
of  the  Exchequer  decided  in  the  affirmative,  adverting,  in  the  course 
of  very  long  judgments,  to  the  circumstance  that  the  consideration  was 
nominal ;  that  the  trust  for  the  grantor  was  not  to  receive  the  divi- 
dends merely,  but  implied  a  power  in  him  to  dispose  of  the  property 
as  he  should  think  proper ;  (t)  that  he  kept  the  deed  in  his  own  pos- 
session ;  never  transferred  the  stock  to  the  trustees,  nor  invested  them 
with  the  control  of  the  property,  or  even  informed  them  of  it ;  that, 
though  the  legal  estate  was  in  the  trustees  (for  this,  with  singular  incon- 
sistency, was  admitted),  the  actual  ownership  remained  with  the 
grantor;  that  the  deed  professed  to  grant  the  property  of  which  the 
maker  should  be  possessed  at  the  time  of  his  decease,  which,  otherwise 
than  as  a  will,  it  could  not  do ;  that  it  contained  a  power  of  revoca- 
tion by  the  most  informal  instruments ;  and,  lastly  (on  which  great 
stress  was  laid),  that  the  will,  by  referring  to  and  confirming  the  deed^ 
"  threw  a  testamentary  character  over  the  whole.'*  Wood,  B.,  in  sap- 
port  of  his  contrary  opinion,  relied  not  only  on  the  form  of  the  instru- 
ment, which  was  perfect  as  a  deed,  but  on  its  effect ;  which,  he  said, 
was  to  vest  the  l^al  estate  in  the  leasehold  property  in  the  trustees 
instanter;  and  was  there,  he  asked,  a  case  where  the  estate  passed  by  a 
will  in  the  lifetime  of  the  testator  f  He  argued  that  the  confirmation  of 
it  in  the  subsequent  will  made  no  difference.  ^^  Suppose,*'  he  said, 
''  there  had  been  no  power  of  revocation,  would  it  not  have  been  valid 
as  a  deed?  and  suppose,  in  that  case,  the  party  had  made  a  will,  ^dis- 

(t)  It  was  merely  for  the  lue  and  benefit  of  A  for  life. 

[*21]         [*22] 
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posing  of  the  property  differently^  that  will  would  not  avail  against  a 
deed ;  bnt  the  deed,  notwithstanding  the  alteration  of  the  will^  if  he 
had  not  reserved  the  power^  would  prevail  against  the  will.  That 
shows  it  as  a  deed.  K^  on  the  other  hand^  he  had  made  a  will^  and 
then  anotliery  the  second  would  have  been  a  revocation  of  the  first/' 

The  principle  of  this  decision  has  been  generally  condemned ;  indeed, 
the  reasoning:  of  some  of  the  learned  barons  seems  very  Bcmarksupon 
inoonclusive  and  unsatisfactory.  The  reliance  placed  on  Jones, 
the  power  of  revocation  was  especially  unfortunate ;  for  the  insertion 
of  such  a  clause,  so  far  from  indicating  an  intention  to  make  a  will, 
imparts  quite  a  contrary  color  to  the  transaction,  as  a  will  wants  not 
an  express  power  to  render  it  revocable.  The  fact,  too,  of  the  assign- 
ment being  extended  to  all  the  property  of  which  the  grantor  should 
happen  to  be  possessed  at  his  decease,  shows  only  that  he  attempted  to 
indnde  what  he  could  not,  and  not  that  he  meant  to  resort  to  a  different 
species  of  disposition.  Nor  do  the  arguments  founded  on  the  retention 
of  llie  custody  of  the  deed  {k)  and  the  possession  of  the  property  appear 
to  be  more  convincing ;  for,  though  these  circumstances  are  oflen  very 
important  when  the  claims  of  creditors  and  purchasers  are  under  con- 
sideration, yet  it  has  never  been  ruled,  that  in  order  to  render  a  settle- 
ment binding  on  the  settlor's  own  representatives  the  deed  must  be 
disclosed^  and  the  possession  of  the  property  relinquished  by  him ;  on 
the  contrary,  dispositions  of  property  by  a  deed  taking  effect  irdei*  vivos, 
have  often  been  supported  under  such  circumstances.  Still  more 
difficult  is  it  to  accede  to  the  position  that  the  reference  to  the  settle- 
ment in  the  subsequent  will  "  threw  a  testamentary  character  over  the 
whole."  Testators  frequently  refer  to,  for  the  purpose  of  confirming, 
some  antecedent  disposition  of  property  by  deed ;  and  it  has  never 
been  surmised  that  such  confirmation  rendered  the  instrument  referred  to 
testamentary.  If  testamentary  for  one  purpose,  it  must  be  so  for 
every  purpose ;  and  hence  we  are  forced  to  conclude  that  if  B,  the 
eestui  que  trusty  had  died  in  her  putative  father's  lifetime,  the  property 
in  question  would  have  gone,  not  to  her  representatives  (which,  if  she 
had  died  intestate  and  unmarried,  would  have  let  in  the  title  of  the 
crown,)  but  to  those  of  the  settlor,  who  would  necessarily  have  been 
entitled,  under  the  doctrine  of  lapse,  if  the  instrument  were  to  be 
construed  as  a  will  I 

[[k)  See  Alexander  v,  Brame,  7  D.,  M.  A  G.  530 ;  S.  C,  nom.  Jeffiies  v.  Alexao- 
a«r,  8  H.  L.  Gb&  594.] 
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*A  similar  question  arose  in  Thompson  v.  Browne,  (I)  which  was  as 
Thompoonv.  follows :  Bv  an  indenture  of  settlement  dated  August 
Settlement  re-     19th,  1823,  made  between  A  of  the  first  part,  B  of  the 

aervins  life  '  '  ^tv/  i*i         i  /»*  i  x*\      /» 

interest  to  set-    second  part,  C  and  D  (nataral  daaghters  oi  A  and  B)  of 

So5?heTdthat  ^^^  *''^*^  ^^'  *^^  ^  ^^^  ^  ^^  ^^®  fouTth  part,  after 
waallS^abie  reci^^Jg  that  A  was  desirous  of  making  some  provision  for 
to  legacy  duty,  ^jj^jj.  chiidrcu  C  and  D,  and  had  therefore  lately  trans- 
ferred into  the  joint  names  of  E  and  F,  the  sum  of  £6090  new  4  per 
cent,  bank  annuities ;  it  was  then  witnessed,  that  E  and  F  and  the 
survivor,  &c.,  should  stand  possessed  of  the  said  stock,  upon  trust,  to 
permit  A  or  his  assigns  to  receive  the  dividends  during  his  life ;  and 
after  his  decease,  upon  trust,  to  appropriate  so  much  of  the  stock  as 
would  produce  £80  per  annum,  and  pay  the  dividends  thereof  to  B 
for  her  life ;  and  as  to  the  residue  of  the  stock,  and  also,  after  tho 
decease  of  B,  as  to  the  appropriated  fund,  upon  trust,  to  transfer  the 
same  to  C  and  D,  in  equal  sliares,  at  the  age  of  twenty-five  or  marriage. 
The  settlement  contained  a  power  to  A  to  revoke  the  trusts  and  appoint 
any  others  in  lieu  thereof.  A  and  B  being  both  dead,  the  eestuis  que 
trust  claimed  a  transfer  of  the  fund ;  and  the  question  raised  by  the 
trustees  was,  whether  the  instrument  was  not  testamentary,  and  the  fund 
accordingly  subject  to  legacy  duty  ?  The  affirmative  was  attempted  to 
be  maintained  on  the  authority  of  Att.-Gren.  v.  Jones;  but  Sir  C  C 
Pepys,  M.  R.,  decided  that  the  legacy  duty  did  not  attach.  "  The 
decision  in  Att.-Gen.  v.  Jones,"  he  said,  "seems  to  have  proceeded  upon 
the  ground  that,  under  the  circumstances  of  that  case,  nothing  passed 
from  the  maker  of  the  instrument,  so  as  to  entitle  any  other  person  to 
interfere  with  his  property  in  his  lifetime.  If  there  be  anything  in  that 
decision  to  support  the  notion  that  where  a  person  by  deed  settles  property 
to  his  own  use  during  his  life,  and  after  his  decease  for  the  benefit  of  othei* 
persons,  a  power  of  revocation  reserved  in  such  a  deed  alters  the  oharader 
of  the  instrument,  and  renders  it  testamentary,  and  consequently  subject 
to  legqcy  duty,  I  can  only  say  thai  if  this  wet'c  law,  a  great  nuwhear  of 
transactions,  of  which  the  validity  has  never  been  doubted,  would  be  liable 
to  be  impeaxihed" 

Although  the  remarks  of  the  M.  B.  are  expressed  with  great  caution, 
they  leave  no  doubt  of  his  opinion  of  Att.-Gren.  v.  Jones  [and  when 
that  case  was  cited  to  Lord  St.  Leonards  in  D.  P.,  (w)  he  said,  "  That 
case  is  quite  wrong." 

(/)  3  Mj.  &  K.  32.  [(m)  Brown  v.  Att-Gen.,  1  Maoq.  So.  Ap.  85. 

[*23] 
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*[Tn  Bifajoribanks  v,  Hovenden,  (n)  an  instrument  ooromeDcing  with 
a  recital^  aiid  having  an  attestation  clause^  like  a  deed-poll,  instrument 
and  sealed,  stamped,  and  roistered,  was  held  by  the  same  JJSJKii""*' 
learned  lord  not  to  be  invested  with  a  testamentary  char-  teatanMntary. 
acter  by  the  mere  natare  of  the  power  (a  power  to  appoint  by  will,  mis- 
recited  as  a  -porwer  to  appoint  by  deed  or  will,)  under  which  it  purported 
to  be  made.      The  fact  of  registration  as  a  deed  appears  to  have  been 
deemed  almost  conclusive  against  its  testamentary  character.]  12 

The  probate  court  (before  which,  of  course,  questions  of  this  kind 
are  most  frequently  agitated,)  act  fully  up  to  the  principle  Buieinprobote^ 
whi<di    r^cards    as   testamentary  any  instrument  that  is  Btrumento  t«»- 

•!    1  »  tamcntary  la 

designed  not  to  take  enect  until  the  makers  decease,  though  •*»i^^nt»: 
asBoming  the  form  of  a  disposition  intet'  vivos;  and  more  especially  if 
it  be  incapable  of  operation  in  the  intended  form ;  (o)  and  accordingly,, 
in  repeated  instances,  probate  has  been  granted  of  such  irregular  docu- 
ments, as  the  assignment  of  a  bond  by  endorsement,  {p)^^  receipts  for 

tin)  1  Dm.  11.1  dence  aliunde^  first,  that  the  partj  eze- 

12.  YHiatever  be  the  form  of  the  paper,  cuting  the  paper  intended  to  convey  the 

or  the  language  therein  made  use  o^  if  in-  benefits  by  the  document  which  would  be 

teUigible,  and  if  it  be  duly  executed,  it  may  conveyed  by  it,  if  it  were  a  ¥rill,  and  sec- 

operaie  as  a  will,  but  only  on  its  appear-  ond  that  death  was  necessary  to  give  it 

ing  clearly  tbat  the  intention  undoubtedly  efiect,  then  without  reference  to  its  form     ^ 

was  that  it  should  take  effect  after  the  it  may  be  admitted  to  probate.    But  io 

deaih  </  t^  pereon  executing  it.    For  the  Stewart  v.  Stewart,  ubi  suprGf  the  deed  wa» 

law  is  settled  that  if  the  paper  contains  a  held  not  to  be  testamentary  from  the  fact 

disposition  of  property  to  be  made  after  that  it   was   not  made   animo   testandi. 

deaikf  though  it  were  meant  to  operate  as  See  also  Bristol  v.  Warner,  19  Conn.  7  ; 

a  aeUlementy  a  deed  of  gift,  or  a  bond,  Swett  v,  Boardman,  1  Mass.  258 ;  Combs 

though  not  intended  to  operate  as  a  will,  v.  Jolly,  2  Gr.  Ch.  625. 

but  as  an  instrument  of  different  charao-  (o)  But  now  that  all  wills  require  at- 

ter,  yet,  if  it  cannot  operate  in  the  latter  testation  by  two  witnesses,  the  validity  of 

character  it  may  in  the  former  character,  an  instrument  as  an  actual  disposition  of 

In  the  goods  of  Morgan,  L.  B.,  1  P.  &  D.  property  would,  if  not  so  attested,  depend 

214 ;  Masterman  v.  Maberly,  2  Hagg.  247 ;  on  the  maintenance  of  its  non-testamen- 

Stewart  v.  Stewart,  5  Conn.  317,  320 ;  Pit-  tary  character.     [Mitchell  v.  Smith,  3a 

kin  «.  Pitkin,  7  Conn.  315 ;    Powell  on  L.  J.,  Ch.  596.] 

Devises  13,  ei  M9.    But  it  does  not  appear  {p)   Musgrave  v,  Down,  T.  T.,1784^ 

that  it  has  been  held  that  because  the  in-  cit.  2  Hagg.  247. 

strument  cannot  operate  in  the  form  in  13.  A  memorandum  in  a  paper  in  the 

which  it  is  made,  it  must  operate  as  a  will,  following   words :  —  "  The   above-named 

Edwards  v.  Smith,  35  Miss.  197.  It  would  bonds  were  restored  by  A  and  are  placed 

seem  that  the  principle  upon  which  the  in  the  hands  of  B  for  the  use  of  C  after 

eiBect  of  the  instrument  is  to  be  deter-  my  decease" — was  held  to  be  testamen- 

mined  la^  that  if  there  is  proof  either  in  tary,  notwithstanding  a  delivery  of  the 

the  writing  itsell  or  from  undoubted  evi-  bonds  had  taken  place  in  the  donor's  last 

[*24]        . 
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^tock  and  bills  endorsed^  (g)  a  letter^  (r)14  marriage  articleB,  («)  and 
-bms,  notct,  promissory  notes,  '^^  and  notes  payable  by  executors,  in 
.order  to  avoid  the  legacy  duty^(<)  [and  cheques  on  a 
banker,  {u)  even  though  the  testator  made  a  subsequent  will  containing 
a  clause  revoking  any  former  will  or  codicil.]  (v)    On  the  same  prin- 

illnees.    Taplej  v.  Eent»  1  Robert  400.  Longstaff  v.  Bennison,  1  Drew.  28 ;  Paas- 

An  endorsement  on  a  note  made  by  the  more  v.  Passmore,  1  Phillim.  216 ;  Flood 

payee,  directing  that  it  should  be  paid  to  on  Wills  312.    In  Georgia  a  &ther  gave 

a  third  party,  in  case  the  payee  died  be-  a  note  or  bond  in  the  following  words : 

fore  the  note  was  paid,  the  payee  having  **  Daeat  my  death  to  Haney  Johnson  the 

-died  before  the  note  was  paid,  was  held  to  sum  of  twenty-five  hmidred  dollars  from 

be  testamentary.    Hmit  v.  Hmit,  4  N.  H.  the  general  fand  of  my  estate,  as  a  gift. 

434.    Bonds  executed  'and  delivered  to  a  „  •          ^  Y 
third  party,  to  be  delivered  after  the 


death  of  the  maker  to  the  party  in  whose  "  Tesi:  Lewis  D.  Yancey,  Jr. 

favor  they  are  made,  are  mere  voluntary  "The  condition  of  the  above  bond  or  obliga- 

gifts,  revocable  during  the  life  of  the  ma-  tion  is  such  that  whereas  for  the  fidelity  and 

ker,  and  can  have  no  effect  except  as  tes-  obedience,  as  well  as  the  natural  love  and 

tamentaiy  papers.    Carey  v.  Dennis,  13  affection   that  I  have  for  my  daughter, 

Md.  1.  Haneji  Johnson,  I  donate  in  the  above 

[(g)  Sabine  v,  Goate  and  Church,  1782 ;  manner  what  I  design  for  her  at  my  death. 

•cit.  2  Hagg.  247.  Given  under  my  hand  and  seal,"  &c 

(r)  Drybutter  v.  Hodges,  £.  T.,  1793 ;  This  instrument  was  held  to  be  ambula- 

•«it.  2  Hagg.  247 ;  and  see  Passmore  v.  tory,  and  revocable  during  life,  and  was 

Passmore,  1  Phillim.  218 ;  In  re  Mundy,  therefore  testamentary  only.    Johnson  r. 

7  Jur.  (N.  S.)  52,  30  L.  J.,  Prob.  85.]  Yancey,  20  Ga.  707.    In  the  case  of  Jack- 

14.  But  in  a  case  in  Maryland,  where  a  son  v.  Jackson's  Adm'r,  6  Dana  257,  the 
.paper  written  somewhat  like  a  letter,  instrument  was  in  form  a  promissory  note, 
said,  "  If  I  should  not  come  to  you  again  but  it  was  sustained  as  testamentary.  It 
my  son,  M.W.,  shall  pay,"  <S^.,  it  was  held  was  said  in  this  case  that  the  form  of  the 
that  this  paper  could  not  be  admitted  to  instrumentis  immaterial,  the  only  requisite 
probate  as  a  wilL  Wagner  v,  McDonald,  being  that  the  writing  should  show  the  in- 
2  Harr.  &  J.  346.  tention  of  the  maker  to  pass  his  efiects,  in 

(«)  Mamell  v.  Walton,  T.  T.,  1796;  cit  whole  or  in  part,  at  hie  death,  to  dedg- 

2  Hagg.  247.  nated  persons.    On  the  other  hand,  endos- 

15.  In  Woodbridge  v.  Spooner,  3  B.  &  ing  a  security  and  endorsing  it  "for  A" 
Aid.  233,  where  the  deceased  gave  to  the  has  been  held  not  to  be  a  testamentary  act 
plaintiff  a  note  to  pay  to  him  or  his  or-  Plumstead's  Appeal,  4  S.  A  B.  545. 
•der,  "on  demand,  the  sum  of  £100,  for  (0  Maxee  v.  Shute,  H.  T.,  1799;  dt  2 
value  received,  and  his  kindness  to  me,"  Hagg.  247 ;  [and  see  4  Ves.  565 ;  Jones  v. 
-with  a  verbal  agreement,  on  the  part  of  Nioolay,  2  Bob.  288, 14  Jur.  675 ;  In  re 
the  plaintiff  that  the  note  should  not  be  Marsden,  1  Sw.  &  Tr.  542. 
•demanded  until  after  her  death,  it  was  (it)  Bartholomew  v.  Henly,  3  Phillim. 
held  that  parol  evidence  could  not  be  re-  317. 

•oeived  to  show  that  it  was  not  given  for  a  (v)  Gladstone  v.  Tempest,  2  Coit.  650. 

▼aluable  consideration,  and  that  such  note  But  the  Court  of  Chanoeiy  dedared  the 

^id  not  operate  by  way  of  testamentary  cheques  to  be  in  e£fect  revoked.    Walsh 

•disposition.    Gough  v.  Findon,  7  Ex. '48 ;  v.  Gladstone,  1  Phillim.  294.] 
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ciple^Sir  J.  NichoU  admitted  to  probate^  as  testamentary^  the  drafts  of 
three  bonds^  prepared  in  the  lifetime  of  the  deceased,  and  intended  to* 
be  ezecated  by  him,  to  the  trustees  of  the  marriage  settlement  of  hi& 
three  daughters,  in  substitution  for  I^acies  which  he  had,  by  a  revoked 
will,  bequeathed  for  the  benefit  of  the  daughters,  aud  the  execution  of 
which  bonds  was  prevented  by  his  death,  (x)^^ 

[Bo  papers  in  thesejwords,  ^'  I  wish  A  to  have  my  bank  book  for  her 
own  U8e;'^(y)  ^'I  herebymakeafreegiftto  Aof  the  *sum  inscrumentain 
deposited,^'  Ac. ;  (z)  "  I  have  given  all  to  A  and  her  sons :  PJg*"*'  o'P"* 
they  are  to  pay  "  certain  wedtly  sums  to  "  X  and  Y,  and  m«nt«tty. 
to  divide  the  residue  among  themselves ;''  (a)  have  been  held  testa* 
mentary,  chiefly  upon  collateral  evidence,  which  is  always  admissible,(6) 
that  they  were  executed  with  that  intent. 

So,  as  at  common  law,  instruments  in  the  form  of  deeds  inter  partes^ 
and  purporting  to  convey  property  to  trustees,  but  pro-  Likewise  deed» 
viding  that  the  trusts  should  not  take  effect  until  after  the 
death  of  the  donor,  have  been   held   testamentary  in   the  probate 
court.]  (c) 

But  if  the  instrument  is  not  testamentaiy  either  in  form  or  in  sub- 
stance (none  of  the  gifts  in  it  being  expressed  in  testa-  Paper  oontain- 
mentary  language,  or  being  in  terms  postponed  to  the  praMntgift 
death  of  the  maker,)  apd  if  no  collateral  evidence  is  testamentary; 
adduced  to  show  that  it  was  intended  as  a  will,  probate  will  not  be 
granted  of  it  as  a  testamentary  document.  17     Thus,  where  a  minor 

(x)  Masterman  v.  Maberley,  2  Hagg.  (b)  In  re  English,  3  Sw.  &  Tr.  586,  84 

235.  L.  J.,  Prob.  6. 

16.  There  wonld  seem  to  be  no  differ*  (c)  In  re  Moigan,  L.  K.,  1  P.  <&  D.  214. 

ence  between  the  constraction  to  be  giren  And  see  cases,  p.*18,  nn.  (y)  (s).]    See 

to  an  executory  tnist  created  by  marriage  also  In  re  Enight,  2  Hagg.  554 ;  Shingler 

utides  and  one  created  by  will,  except  to  v,  Pemberton,  4  Hagg.  356 ;  both  of  which 

BQcfa  extent  as  the  former  is  more  em-  cases  were  before  Thompson  v,  Browne, 

phatically  the  means  of  ascertainii^  the  stated  above. 

intention  of  those  who  created  the  trust  17.  Bobej  v.  Hannon,  6  GiU  463,  477  y 
West  tp.  Holmesdale,  L.  B.,  4  E.  A  I.  App.  Hamilton  v.  Peace,  2  Desaus.  79, 91 ;  Hall 
543.  Lord  Eldon  said,  "The  distinction  v.  Bragg,  28  Ga.  330;  Moye  v.  Eittrell,  . 
between  a  covenant  upon  consideration  of  29  Gra.  677.  But  see  Walker  v.  Jones,  23 
marriage  and  an  executory  tnist  under  a  Ala.  448.  A  paper  not  at  all  in  form  testa- 
will  IB  new  to  me."  Lincoln  v,  Newcas-  mentary  being  offered  for  probate,  the 
tie,  12  Yes.  218.  Orphans'  Court  refused  to  admit  parol 

[(y)  Cock  V.  Cooke,  L.  B.,  1  P.  &  D.  241.  testimony  to  prove  that  it  was  made  for  a 

(s)  Bobertson  v.  Smith,  L.  B.,  2  P.  A  will  by  the  deceased,  and  refused  probate 

B.  43.  of  the  will;  it  was  held  that  such  testi- 

(a)  In  re  Coles,  L.  B.,  2  P.  &  D.  862.  mony  should  have  been  admitted.    Ware- 

[*26] 
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aged  nineteen  (at  a  period  when  minors  of  such  an  age  were  capable 
of  making  wills  of  personal  estate,)  wrote  a  paper  in  these  words:  "  I, 
A  B,  of,  &c.,  in  the  presence  of  the  two  under-mentioned  witnesses, 
CJ  D,  of,  &C.,  and  E  F,  of,  &c.,  do  give  all  my  goods  and  chattels  to  M 

D^  of ,  spinster/'     This  paper  was  dated,  and  witnessed  by  the 

two  persons  referred  to  in  the  body  of  it.  The  court  was  of  opinion 
that,  as  the  paper  bore  upon  the  face  of  it  no  evidence  of  its  being 
intended  to  be  testamentary,  but  it  rather  appeared,  both  from  its  con- 
tents and  the  evidence  dehors,  (though  the  latter  was  rather  conflicting,) 
to  have  been  intended  as  a  present  gift,  probate  ought  not  to  be 
granted,  (d) 

So  probate  was  refused  of  a  letter  addressed  by  the  deceased  to  a 
-flo  as  to  other  friend,  directing:  the  sale  of  stock  in  the  public  funds,  and 
of  uuen.  the  distribution  of  the  proceeds,  on  the  ground  that  it 

referred  to  an  immediate  and  not  a  posthumous  sale,  {e}^^  And  in 
4mother  case,  a  paper  addressed  by  a  testator  to  his  executors  was  held 
not  to  be  testamentary,  the  same  not  being  dispositive  in  terms,  nor 

ham  V.  SellerB,  9  Gill  A  J.  98.    Parol  that  protection  which  it  would  be  mj 

evidence  of  the  deelaratums  of  the  testator  study  to  afford ;  and  in  that  event  I  most 

is  admissible  in  such  case.    Witherspoon  b^  that  you  will  attend  to  putting  them 

v.  Witherspoon,  2   McCord   520.     But,  in  possession  of  two-thirds  of  what  I  maj 

although  the  words  be  words  of  present  be  worth,  appropriating  one-third  to  Biiss 

gift,  if  the  court  be  satisfied,  hy  parol  C.  and  her  child  in  any  manner  that  may 

-eyidence,  such  being  admlBsible  in  that  appear  most  proper.''     The  writer  was 

ease,  that  the  testator  intended  the  opera-  just  about  to  sail  on  a  Toyage  to  the  West 

tion  of  the  paper  to  be  dependent  upon  Indies.    Morrell  v.  Dickey,  1  Johns.  C!h. 

his  death,  probate  may  be  granted  of  it  as  153.    But  letters  enclosed  in  a  box  which 

a  will.    Robertson  V.  Smith,  2  L.  B.,  Prob.  was  delivered  by  the  decedent  to  the 

43;  22  L.  T.  (N.  S.)  417.    In  Moye  v.  party  intended  to  be  benefited,  with  di- 

Klttrell,  29  Ga.  677,  680,  Lumpkin,  J.,  rections  not  to  open  the  box  until  after 

said :  "  The  form  of  the  instrument  is  that  the  death  of  the  writer,  while  being  held 

of  a  deed.    And  the  form  is  evidence  of  to  be  of  a  testamentary  nature,  were  de- 

the  intention  of  the  maker.    *    *    *    Jf  clared  to  be  void.    Warriner  v.  Rogers,  16 

the  words  were  doubtful  we  should  incline  L.  R.,  Eq.  340 ;    42  L.  J.,  Gh.  581.    In 

to  that  construction  which  would  support  Grattan  v.  Appleton,  3  Story  0.  G.  755,  a 

the  instrument."  person  living  in  New  Brunswick  wrote 

{d)  King's  Proctor  v.  Daines,  8  Hagg.  certain  letters  to  one  A,  desiring  on  the 

218;  [and  see  Langley  v.  Thomas,  26  L.  death  of  the  writer  to  make  a  certain  dis- 

J.,  Ch.  609.]  position  of  the  property  of  the  writer  in  the 

(e)  Glynn  o.  Oglander,  2  Hagg.  428.  hands  of  A.    The  writer  of  the  letters  died 

18.  The  following  letter,  addressed  to  a  intestate,  and  his  administrator  brought 

friend,  was  held  to  be  a  good  and  valid  suit  to  recover  the  money  in  the  hands  of 

will:  ''A  thousand  accidents  may  occur  A.    Held  that  the  letters  were  testamen* 

to  me  which  might  deprive  my  sisters  of  tary.    Boyd  v.  Boyd,  6  Gill  A  J.  25. 
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shown  by  extrinsic  evidence  to  Imve  been  so  intended.  (/)1^  In  this 
«ase  Sir  Herbert  Jenner  observed  that  there  was  this  distinction  in  the 
consideration  of  papers  which  are  in  their  terms  dispositive^  and  those 
which  are  of  an  equivocal  *ch^racter,  that  the  first  will  be  entitled  to 
probate^  unless,  as  in  Nicholls  v.  Nicholls,  (g)  they  proved  not  to  have 
been  written  animo  tedandi;  whilst,  in  the  latter,  the  animus  must  be 
proved  by  the  party  claiming  under  it  20 

[But,  as  already  observed,  an  instrument  is  not  testamentary  merely 
because  actual  enjoyment  under  it  is  postponed  until  after  inatniment  not 
the  donor's  death.     If  it  has  present  effect  in  fixing:  the  mentary  hj 
terms  of  that  future  enjoyment,  and  therefore  does  not  enjoyment. 
require  the  death  of  the  allied  testator  for  its  consummation,  it  is  not 
a  will.     Therefore,  where  there  was  an  agreement  for  a  lease,  which 
contained  a  provision  for  the  distribution  of  the  rent  after  the  lessor's 
death  among  his  grandchildren,  of  whom  the  lessee  was  one,  it  was 
held  that  this  provision,  being  part  of  the  consideration  for  which  the 
lessee  was  to  pay  his  rent,  was  irrevocable ;  it  was  therefore  not  testa- 
mentary. (A)     The  court  was  asked  to  grant  probate  only  Probat«of  pari 
of  a  part  of  the  document,  namely,  that  which  contained  meat. 
the  provision  in  question :  and  as  to  this.  Sir  J.  P.  Wilde  said  he' had 
met  with  no  case  where  it  had  been  done,  although  he  by  no  means 
said  it  oould  not  be  done.    And  in  fact  in  the  case  (there  —of  a  power  of 
dted)  of  Doe  a.  Cross  v.  Cross,  (i)  where  an  instrument  m 
the  form   of  a  power  of  attorney  was  given   by  a  person  abroad, 
whereby  he  appointed  his  mother  to  receive  the  rent  of  his  lands  for 
her  own  use,  until  he  might  return  to  England ;  or  in  the  event  of 
his  death,  he  ''  thereby  assigned  and  delivered  to  her  the  sole  claim  to 
his  lands,''  but  her  occupancy  was  to  cease  on  his  return  :  this  instru- 
ment was  properly  executed  as  a  will,  and  was  held  to  be  a  good  will 
of  tlie  lands  in  question.     The  court  was  dear  that  there  was  no 
objection  to  one  part  of  an  instrument  operating  in  proesenti  as  a  deed, 
and  another  injuturo  as  a  will.] 

• 

(J)  GrifSn  v.  Fcrard,  1  Curt.  97.  (g)  2  Phillim.  180. 

19.  In  case  an  unfinished  paper  found  20.  Ljles  v.  Lyles,  2  Nott  &  McC.  681; 

among  the  papers  of  the  deceased   be  Wareham  v.  Sellers,  9  Gill  &  J.  98. 

offered  for  probate,  parol  evidence  maj  [(A)  In  re  Bobuison,  L.  B.,  1  P.  A  D. 

be  taken  to  prove  whether  or  not  it  was  884.    And  see  Patch  v.  Shore,  2  Dr.  St 

intended   hj  the  deceased   as   a   will.  Sm.  589. 

Wilhenpoon  «.  Witherspoon,  2  McCord  [(t)  8  Q.  B.  714.] 
620. 
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The  granting  of  probate  is  ooncluaiye  as  to  the  testamentary  ehaiac- 
Probate,  bow  ter  of  the  instmuient  in  reference  to  personalty.  (J} 
astopenon-  [Everything  included  in  the  probate  oopy,{k)  bat  no 
word  ^besides,  (t)  must  be  taken  by  the  court  of  construc- 
tion to  be  part  of  the  will;  and  the  original  will  cannot  be  appealed  to 
for  the  purpose  of  showing  that  such  copy  is  erroneous.  Thus  where 
probate  was  granted^  with  cross  lines  drawn  over  the  bequests  of  cer- 
tain l^cieSy  Lord  Cranworth  held  that  it  was  to  be  taken  as  conclu- 
sively settled  by  the  probate,  that  the  will  was,  at  its  execution,  in  the 
state  in  which  it  was  then  found — L  e.,  that  the  testator  had  executed 
the  instrument  with  the  cross  lines  drawn  over  it.  (m)  That  being  so,, 
the  only  question  for  hir^  to  determine  was,  what  did  the  instrument 
mean  ?  and  he  thought  the  meaning  was,  that  the  testator^s  original 
intention  to  give  the  legacies  had  ceased,  and  that  he  had  placed  the 
lines  there  to  show  this.  The  result  was  that  the  l^acies  were  struck 
out.  (n)  Neither  was  it  competent  for  the  Court  of  Chancery,  on  the 
ground  that  l^cies  given  by  a  codicil  were  fraudulently  obtained,  to 
declare  the  legatee  a  trustee  for  the  person  who  would  otherwise  have 
taken.  The  objection  on  the  ground  of  fraud  should  be  taken  in  the 
probate  court,  which,  on  being  satisfied  of  the  fraud,  would  direct 
probate  to  issue,  omitting  that  part  containing  the  bequest  complained 
of.  (o)21    And  practically  this  division  of  jurisdiction  is  continued  as 

(j)  See  Dougbis  v.  Ck>oper,  3  My.  &  K.  Bcurriloos  imputations  on  character,  see 

878.    The  executors  are  considered  as  In  re  Honywood,  L.  B.,  2  P.  A  D.  251. 
representing  the  l^^atees  in  regard  to  the        (m)  The  general  presumption  is  that 

litigation  respecting  the  yalidity  of  the  alterations  in  a  will  were  made  after  its 

will ;  and  unless  a  case  of  fraud  and  col-  execution ;  see  pal  ch.  VII.,  {  2,  ad  Jin.; 

losion  can  be  made  out  against  them,  the  but  that  was  for  the  consideration  of  the 

legatees  are  bound  hj  the  abjudication  in  Oourt  of  Probate, 
the  suit  to  which  the  executors  are  par-        (n)  Gann  v.  Gregory,  3  D.,  M.  A  G. 

ties.     Oolvin  v.  Frazer,  2    Hagg.  292;  777. 

Medley  v.  Wood,  1  Hagg.  646;  Newell  v.        (o)  Allen  o.  Macpherson,  1  H.  L.  Gas. 

Weeks,  2  Phillim.  224.    And  thal^  too,  191, 11  Jur.  785,  affirming  1  Phillim.  18S 

though  the  same  persons  are  executors  and  reyersing  5  Beay.  469;  Hindsoa  v. 

under  two  conflicting  testamentary  instru-  W^atherill,  5  D.,  M.  &  G.  801.    So  the 

ments.    Hayle  v.  Hasted,  1  Curt  286.  Court  of  Chancery  had  no  jurisdiction  to 

The  court,  however,  sometimes  directs  the  set  aside  a  will  of  lands  for  fraud.    The 

parties  interested  to  be  brought  before  it.  remedy  was  by  ejectment.    Jones  v.  Gre- 

Beynolds  v.  Thrupp,  1  Curt  570.  gory,  2  D.,  J.  A  S.  83.] 

l{k)  Gann  v.  Gregory,  3D.,  M.  A  G.       21.  '' It  is  a  legal  consequence  of  the 

777.  exdosive  jurisdiction  of  the  Court  of 

[(/}  Bameby  v.  Tassell,  L.  B.,  11  Eq.  Pix>bate  in  deciding  on  the  yalidity  oij 

868.    As  to  omission  from  the  probate  of  wills  of  personalty,  and  granting  admin- 

[»27] 
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befeweea  tiie  chanoeij  and  probate  divisions  of  the  High  Court  of  Jus- 
tice, (p)  the  judges  of  the  former  division  dedinitig  (in  their- discretion) 
to  exerdae  the  jurisdiction  of  the  latter  in  matters  of  probate,  {q) 

iBtndon,  that  its  sentenoeB  prononnoed  in  sentenoe  of  the  ecclesiastical  oourt^  in  a 

tlie  ezerdse  of  such  ezdasiye  jorisdio-  suit  for  administration^  tarns  upon  the 

lioD  shoold  be  oondusiTe  eyidence  of  the  question  of  which  of  the  parties  is  next  of 

lif^  directly  determined.    Hence  a  pro-  kin  to  the  intestate,  such  sentence  is  oon- 

bate,  even  in  oommon  form,  unreyoked,  is  dnsiye  npon  that  question  in  a  subsequent 

coDclusiTe,  both  in  the  courts  of  law  and  suit  in  the  Court  of  Chancery,  between  the 

of  equity,  as  to  the  appointment  of  exeo-  same  parties,  for  distribution.    Upon  this 

ntor,  and  the  yalidity  and  contents  of  a  principle  it  was  decided,  in  a  modem  case, 

will,  so  &r  as  it  extends  to  personal  prop-  that  payment  of  money  to  an  executor, 

erty ;  and  it  cannot  be  impeached  by  evi-  who  has  obtained  probate' of  a  foiged  will, 

denoe  even  of  fraud.    Therefore,  it  is  not  is  a  discharge  to  the  debtor  of  the  de- 

aUowable  to  proye  that  another  person  ceased,  notwithstanding  the  probate  be  af- 

WBS  appointed  executor,  or  that  the  testa-  terwards  declared  null  in  the  ecdesiasti- 

tor  was  insane,  or  that  the  will  of  which  cal  court,  and  administration  be  granted 

the  probate  has  been  granted  was  forged :  to  the  intestate's  next  of  kin;  for  if  the 

Sat  that  would  be  directly  contrary  to  executor  had  brought  an  action  against 

the  seal  of  the  court  in  a  matter  within  its  the  debtor,  the  latter  could  not  haye  con- 

exdusiye  jurisdiction.    So  the  probate  of  troyerted  the  title  of  the  executor  as  long 

a   will   oondusiyely   establishes,  in   all  as  the  probate  was  unrepealed ;  and  the 

eourtsi,  that  the  will  was  executed  accord-  debtor  was  not  obliged  to  wait  for  a  suit, 

ing  to  the  law  of  the  country  where  the  when  he  knew  that  no  defence  could  be 

testator  was  domiciled.    In  short,  without  made  to  it.    Allan  v.  Dundus,  3  T.  B.  129. 

the  wnttat  of  the  court  of  probate  no  When  there  is  a  question,  whether  partic- 

oCher  court  can  take  notice  of  the  rights  ular  legacies  giyen  by  a  will  are  cumula- 

ci  representation  to  personal  property ;  tiye  or  substituted,  it  is  often  determined 

and  when  that  court  has,  by  the  grant  of  by  the  drcumstance  of  the  bequest  haying 

probate  or  letters  of  administration,  estab-  been  giyen  by  distinct  instruments.    In 

Ushed  the  right,  no  other  court  can  per-  such  a  case,  if  a  probate  has  been  granted, 

mit  it  to  be  gainsaid."    Wms.  Ex'rs  (6th  as  of  a  will  and  codicil,  this  is  conclusiye 

Am.  ed.)  616^  et  teq,    ''So,  in  Bouchier  v.  of  the  fietct  of  their  being  distinct  instru- 

Taylor,  4  Bro.  C.  C.  708,  Toml.  ed.,  it  was  ments,  though  written  on  the  same  paper. 

decided  by  the  House  of  LordS)  that  after  The  probate  is  also  conclusiye  as  to  eyery 

a  sentence  in  the  ecdesiastical  court  de-  part  of  the  will  in  respect  of  which  it  has 

termining  the  question  who  are  the  next  been  granted :  for  example,  in  Plume  v. 

of  kin  of  the  intestate,  and  granting  let-  Beale,  1  P.  Wms.  388,  where  an  executor 

ten  of  administration  to  the  person  found  proyed  a  will  of  personal  property,  and 

to  be  such  next  of  kin,  the  Court  of  Chan-  then  brought  a  bill  in  equity  to  be  re- 

oeiy  is  preduded  from  directing  any  issue  lieyed  against  a  particular  legacy,  on  the 

to  try  that  question.  And  this  decision  was  ground  of  its  haying  been  interlined  in 

hdd  by  Lord  Lyndhurst,  in  Barr  v.  Jack-  the  will  by  forgery.  Lord  Cowper  dis- 

flOD,  1  Phillim.  C.  C.  682,  to  be  a  binding  missed  the  bill  with  costs,  obserying,  that 

authority  for  the  proposition,  that  if  the  the  executor  might  haye  proyed  the  wiU 

(p)  Mdnish  v.  Milton,  3  Ch.  D.  27,  (q)  Pinney  v.  Hunt,  6  Ch.  D.  98. 
3& 
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The  court  of  probate  act^  1857^  (r)  gives  to  probate,  after  cItatioD 
of  the  heir  and  other  persons  interested,  and  proof  in 
solemn  form,  the  same  effect  with  regard  to  realty  as  it 

in  the  ecclesiastical  court,  with  a  partic-  wicke  G.  directed  an  lasae,  with  a  special 

ular  reseryation  as  to  that  legacy.    But  direction  on  the  decretal  order,  to  know 

though  courts  of  equity  are  bound  to  re-  on  what  foundation  the  jury  went»  if  they 

ceiye,  as  testamentary,  a  will,  in  all  its  found  against  the  will,  whether  upon  for- 

parts,  which  has  been  proved  in  the  proper  gery ,  or  any  particular  defect  in  the  exe- 

spiritual  court,  yet  they  may,  in  certain  cution*;  and  his  lordship^  after  making 

cases,  afiect  with  a  trust  a  particular  legacy  some  observations,  with  respect  to  the  re- 

or  a  residuary  bequest,  which  has  been  lief  against  the  decree  of  the  Court  of 

obtained  by  fraud.    For  instance,  if  the  Exchequer,  proceeded  to  remark,    'As 

drawer  of  a  will  should  fraudulently  in-  to  the  sentence  of  the  Prerogative  Court, 

sert  his  own  name,  instead  of  that  of  a  as  at  present  advised,  that  will  create  no 

legatee^  he  would  be  considered  in  equity  difficulty  if  the  will  is  found  forged ;  for 

as  a  trustee  for  the  real  legatee.    And  it  then  the  plaintiff's  consent  appearing  to 

has  never  been  thought  that  courts  of  have  been  obtained  by  the-misrepresenta- 

equity,  by  declaring  a  trust,  in  such  cases,  tion  of  that  forged  will,  that  fraud  infects 

infringed  upon  the  jurisdiction  of  the  eo-  the  sentence ;  against  which  the  relief  must 

desiastical  courts.    Again,  although  it  is  be  here.    This  is  not  absolute,  but  only 

now  settled  that  a  will  cannot,  either  before  to  show  the  tendency  of  my  opinion  upon 

or  after  probate,  be  set  aside  in  equity  on  the  equity  reserved  after  the  trial ;  for  I 

the  ground  that  iKt  will  was  obtained  by  should  not  scruple  decreeing  the  defend- 

Jraud  on  the  tetUdor^  yet  where  probate  has  ant,  who  obtained  that  probate,  to  stand  as 

been  obtained  by  fraud  on  the  next  of  idny  a  a  trustee  in  respect  of  the  probate ;  which 

court  of  equity  will  interfere,  and  either  would  not  overturn  the  jurisdiction  of 

convert  the  wrong-doer  into  a  trustee,  in  that  court'     After  a  very  long  trial  by  a 

respect  of  such  probate,  or  oblige  him  to  special  jury,  a  verdict  was  brought  in 

consent  to. a  repeal  or  revocation  of  it  in  against  the  will,  with  an  endorsement  that 

the  court  in  which  it  was  granted.    Thus,  it  was  grounded  on  forgery,  and  not  on 

in  Bamesley  v.  Powell,  1  Ves.,  Sr.,  119,  any  defect  in  the  execution.    Upon  the 

2S4,  287,  the  bill  sought  to  be  relieved  equity  reserved.  Lord  Hardwicke  admit- 

against  a  paper  writing,  purporting  to  be  ted  that  undoubtedly  the  jurisdiction  of 

the  will  of  the  plaintiff's  father,  under  the  wills  of  personal  estate  belonged  to 

which    the   defendant,  Mansel  Powell,  the    ecclesiastical    court,    according    to 

claimed,  and  which  was  not  without  evi-  which  law  it  must  be  tried,  notwithstand- 

dence  to  support  it,  although  there  was  ing  the  will  is  found  forged  by  a  jury  at 

strong  suspicion  of  forgery.    It  was  also  law,  upon  the  examination  of  witnesses; 

sought  to  be  relieved  against  several  acts  but  there  was  a  material  difference  be- 

of  the  plaintiff  since  his  father's  death ;  tween  the  Court  of  Chancery  taking  upon 

such  as  the  decree  of  the  Court  of  £x-  itself  to  set  aside  a  will  of  personal  es- 

chequer  against  him  and  a  sentence  in  the  tate  on  account  of  fraud  or  forgery  in  ob- 

Prerogative  Court,  wherein  the  plaintiff's  taining  or  making  that  will,  and  taking 

consent  to  establish  that  will  by  a  pro-  from  the  party  the  benefit  of  a  will  es- 

bate  was  obtained,  and  a  conveyance  and  tablished  in  the  ecclesiastical  court  by 

assurances  made  by  him.    Lord  Hard-  his   fraud,  not   upon   the   testator,   but 

(r)  20  and  21  Vict,  c.  77,  {{  61,  62. 
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bad  before  with  regard  to  personalty.  («)     But  the  granting  of  probate 
in  common  form  has  no  effect  as  regards]  real  estate^  either  *freehold 

the  person  disinherited  thereby.    That  court    conld    not  convert  the    promise 

fraud   in  obtaining  a  will  infected  the  of  the  heir  into  the  will  of  the  testa^ 

whole ;  bat  the  case  of  a  will,  of  which  tor ;  and   his    honor,  therefore,  thought 

the  probate  was  obtained  by  fraud  on  that  this  paper,  though  testamentaiy,  yet 

Che  next  of  kin,  was  of  another  considera-  operated  nothing.    *    *    *  So  in  Camp- 

tion."    Wms.  Ex'rs  (6th  Am.  ed.)  619,  ei  bell  v,  Beaufoy,  Johns.  320,  a  plea  by  an 

9eq.    "  It  may  properly  be  remarked,  in  executor  who  has  proved  a  will,  that  *'the 

this  place,  that  where  a  person  has  acted  testator  was  at  the  date  of  his  wUl,  and 

nnder  a  probate,  and  admitteeft  fects  mate-  also  at  the  time  of  his  death,  domiciled  in 

rial  to  its  validity,  a  court  of  equity  may  France,  and  that  all  the  bequests  of  the 

interfere  by  injunction,  and  prevent  snch  personal  estate  affected  to  be  made  by  it 

person  from  proceeding  further  to  contra-  are  by  the  law  of  France  null  and  void," 

vert  the  will  in  the  ecclesiastical  court  was  held  by  Wood,  V.  C,  to  be  a  good 

Further,  a  court  of  equity,  by  reason  of  plea  in  bar  to  a  suit  by  a  legatee  under 

its  jnrisdiction  as  a  court  of  construction,  the  will  for  payment  of  his  legacy,  and 

may,  under  particular  circumstances,  so  for  administration  of  the  personal  estate 

oonstme  an  instrument,  of  which  probate  of  the  testator.  So  in  Loftus  v.  Maw,  3  GiC 

has  been  obtained,  as  to  render  it  ineffec-  692,  which  there  has  already  been  ooca- 

toaL    Thus,  in  Gawler  v,  Standerwick,  2  sion  to  state,  a  revoking  codicil,  though  it 

Cox  16,  a  paper  was  proved  in  the  spir-  had  been  admitted  to  probate,  was  not  al- 

ituai  court  as  a  codicil  of   the  testator,  ^wed,under  the  circumstances,  to  have  any 

which  was  signed  by  the  executors  and  revoking  effect.    It  must,  however,  be  ob- 

others,  and  purported  to  be  an  acknowl-  served  that  an  executorship  or  adminis- 

edgment  of  what  they  understood  to  be  the  tratorship  may  be  denied  in  pleading,  by 

will  of  the  testator,  when  he  was  unable  to  1  plea  of  ne  uiiquea  executor  or  admimetre^ 

speak,  in  favor  of  certain  legatees ;  and  a  tor,  notwithstanding  pro/ert  of  the  probate 

bill  having  been  filed  in  equity,  a  question  or  letters  of  administration ;  and  it  was 

was  raised  whether  they  were  entitled  to  held  that  this  traverse,  upon  issue  joined, 

their  l^acies  under  this  paper  proved  as  must  be  tried  by  the  country  (on  which 

a  codiciL    Sir  Lloyd  Eenyon,  Master  of  issue  the  probate  or  letters  will  be  oondu- 

the  Bolls,  said  that,  as  it  had  been  proved  sive  evidence,)  and  not  by  the  certificate 

in  the  spiritual  court,  he  was  bound  to  re-  of  the  Ordinary,  as  in  cases  of  exoommu- 

oeive  it  as  a  testamentary  paper ;  but  hav-  nication.    And  from  its  having  been  thus 

ing  so  done,  the  court  of  equity  uku  to  coi^  established  that  a  probate  is  not  conclu- 

«fnc«  iL    Now  the  effect  of  this  codicil  sive  in  pleading,  probably,  grew  the  doubt 

was  only  that  the  parties  undergtood  it  to  which  once  existed,  whether  it  was  con* 

be  the  will  of  the  testator  that  the  asserted  elusive  in  evidence.    Under  the  law  before 

legatees  should  have  legacies,  and  the  the  passing  of  the  court  of  probate  act 

heir  promised  to  perform  this ;  but  the  (1857),  the  jurisdiction  of  the  ecdesissti- 

[(s)  To  bring  a  will  within  the  purview  one  should  be  conclusive  evidence  of  the 

of  this  enactment,  it  must  be  one  which,  validity  of  the  other.     Consequently  it 

both  as  to  realty  and  personalty,  is  to  be  must  be  a  will  executed  since  and  aocord- 

tested  by  the  same  considerations.    For  if  ing  to  the  stat  1  Vict.,  c.  26.    Campbell 

there  were  any  difference  between  them  it  v.  Lucy,  L.  B.,  2  P.  A  D.  209.] 
would  be  absurd  to  enact  that  probate  of 

[*28] 
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or  copyhold :  {t)  [except  (under  the  act  of  1857)  to  furnish  prima  fade 
evidence  of  the  validity  and  contents  of  the  will.]  (t^)  And^ 
even  with  respect  4o  personal  estate^  the  granting  probate 


alty. 


to 


cal  court  was  confined  to  goods  and  chat-  appointmentB  have,  in  effect^  been  abol- 
tels ;  it  had  no  power  of  administration  ished.  Further,  as  the  court  of  probate 
over  other  property;  and  therefore  its  had  no  jurisdiction  to  authenticate  a  will,, 
judgments  would  bind  those  only  who  as  far  as  it  relates  to  real  estate,  it  wa» 
claim  an  interest  in  personal  property,  held  that  the  probate  was  no  evidence  at 
Hence  the  probate  was  not  conclusive  ev-  all  of  the  validity  or  contents  of  a  will,  aa 
idence,  or  even,  it  should  seem,  admissible  to  such  property,  not  even  when  the  orig- 
evidei^ce,  that  the  instrument  was  a  will,  inal  will  was  lost^  except  indeed  as  -  a 
so  as  to  pass  copyhold  or  customary  es-  mere  copy.  So  on  an  indictment  for 
tate,  or  so  as  to  operate  as  a  sufficient  exe-  forging  a  will,  probate  of  that  will  onre- 
cntioB  of  a  power  to  charge  land.  Again,  pealed  is  not  conclusive  evidence  of  ita 
it  has  already  appeared,  that  to  establish  validity  so  as  to  be  a  bar  to  the  proseca- 
in  evidence  the  will  of  a  married  woman  tion.  It  must  also  be  observed,  that  al- 
made  in  execution  of  a  power,  probate  of  though  the  sentences  of  the  court  of  pro- 
it  in  the  court  of  probate  is  first  neces-  bate  are  conclusive  evidence  of  the  right 
sary,  in  order  to  confirm  judicially  its  directly  determined,  yet  they  are  not  so 
testamentary  nature.  But  formerly  the  of  any  collateral  matter,  which  may  poft- 
production  of  such  a  probate  would  not  sibly  be  collected  or  inferred  from  the 
alone  have  been  sufficient  to  induce  a  sentence  by  argument.  Therefore  letters 
court  of  equity  to  act  upon  it;  for  there  of  administration  which  have  been 
were  other  special  circumstances  which  granted  to  a  person  as  administrator  of 
might  have  been  required  to  give  the  in-  the  effects  of  A  B,  deceased,  are  not 
strument  effect  as  a  valid  appointment,  prima  fcu^  evidence  of  A  B's  death, 
viz.,  attestation,  sealing,  &c.  with  which  Likewise,  though  no  evidence  was  re- 
circumstances  the  temporal  courts  did  not  ceivable  to  impeach  the  probate,  or  the 
trust  the  judgment  of  the  spiritual  court  letters  of  administration,  being  the  judi* 
The  witnesses,  therefore,  to  these  facts,  cial  acts  of  a  court  having  competent  aa* 
must  have  been  examined  in  chief  to  thority,  yet  it  might  be  proved  that  the 
prove  that  the  will  was  the  wife's  act,  <&c. ;  court  which  granted  them  had  no  juris- 
and  if  an  attestation  were  not  required  by  diction,  and  that  therefore  their  proceed- 
the  power,  still  her  signature  must  have  ings  were  a  nullity.  Thus  it  might,  un- 
been  proved.  But  by  the  10th  section  of  der  the  old  law,  be  shown  upon  a  plea  of 
the  new  wills  act  all  such  additional  va-  ne  unques  executor  that  the  deceased  had 
rieties  in  the  execution  of  testamentary  6<manota6t2ia  in  div^  dioceses;  and  thai 


(0  Hume  v,  Bundell,  6  Madd.  331. 
[See  also  Bonser  v,  Bradshaw,  5  Jur.  (N. 
S.)  86 ;  Loffiis  v.  Maw,  3  Giff.  592.  A 
will  disposing  of  real  estate  only  is  not 
entitled  to  probate.  In  re  Bootle,  L.  B., 
8  P.  A  D.  177.  Seeus,  if  it  appoints  ex- 
ecutors, though  they  afterwards  renounce. 
In  re  Jordan,  L.  R,  1  P.  <&  D.  555.  If  a 
will  appointing  executors  be  made  in  ex- 
ecution of  a  power,  the  appointment  of 


executors  taking  effect  tmder  the  power 
does  not  entitle  the  will  to  probate ;  for 
here  the  executors  take  nothing  Jtare  rep' 
reserUationis.  Tugman  v,  Hopkins,  4  M. 
&  Gr.  389 ;  (VDwyer  v.  Qeare,  29  L.  J., 
Prob.  47 ;  In  re  Barden,  L.  B.,  1  P.  A  D. 
325. 

(tt)  Barradough  «.  Greenhough,  L.  B. 
2  Q.  B.  612^1 
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of  anj  paper  has  no  other  effect  than  to  establish  generally  its  daim 
to  be  received  as  testamentaiy;  and  it  remains  for  the  court  of 
constmction  to  determine  the  meaning  and  effect  of  the  instrument 
Urns  stamped  with  a  testamentary  character,  (x)  The  adjudication  of 
this  court  maj^  and  often  does^  render  the  paper  wholly  nugatory. 
It  may  be  found  not  to  contain  any  intelligible  disposition  of  the 
<leoeased's  property;  (y)  or  to  be  in  substance  the  same  as  [or  in  sub- 
stitution for]  another  paper  of  which  probate  has  been  granted ;  {z)  or 
that  its  provisions  are  invalid  according  to  the  law  of  a  foreign  coun- 
try, which  constituted  the  domicile  of  the  maker  at  the  time  of  his 
^eoease  ;  (a)  in  all  which  cases  the  instrument  so  proved  operates 
merely  as  an  appointment  of  an  executor^  who  distributes  the  property 
tis  under  an  intestacy. 

[And  to  determine  the  (xmsirucium,  the  original  will,  both  of  real  and 
personal  property,  may  be  looked  at.     It  was  said,  indeed,  Origima  wm 
by  Sir  W.  Grant,  (6)  that  his  decision  on  the  construction  ined  by  oomt 

of  oonfltnioCiloiL 

-of  the  will  before  him  could  not  depend  on  the  grammati- 
'Cal  skill  of  the  writer,  in  the  position  of  the  characters  expressive  of 
a  parenthesis :  that  it  was  from  the  words  and  from  the  context,  not 
from  the  punctuation,  that  the  sense  must  be  collected.  And  there 
are,  probably,  few  imaginable  cases  in  which  punctuation  could  exer- 
cise a  very  important  influence  upon  the  construction,  (o)  But  it 
seems  a  little  unreasonable  to  refuse  all  efiect  to  ''  grammatical  skill,'' 
when  employed  in  fixing  a  position  for  parenthetical  characters,  when 
that  same  skill  is  the  founda*tion  of  all  testamentary  construction. 
Certainly,  in  recent  times,  no  hesitation  has  been  felt  by  the  courts,  in 

«(Miaeqnently  the  bishop  or  other  inferior  [(2)  In  re  Miindy,  30  L.  J.,  Prob.  85.] 
Jodge  had  no  jurisdiction  to  grant  pro-  {y)  See  Ghiwler  v.  Standerwick,  2  Oox 
bate  or  administration ;  for  this  confessed  16 ;   [Mayor,  Ac,  of  Gloacester  v.  Wood, 
and  avoided,  and  did  not  fSeOsify  the  seal  3  Hare  131,  1  H.  L.  Gas.  272.] 
of  the  Ordinary.    So  it  may  be  proved  (s)  See  Hemming  v,  Clutterbuck,  1  Bli. 
that  the  supposed  testator  or  intestate  is  (N.  S.)  479 ;   [S.  C,  nom.  Hemming  v. 
alive ;  for  in  such  case  the  court  of  pro-  Gurrey,  1  D.  &  01.  35 ;  Walsh  v.  Glad- 
bale  can  have  no  jurisdiction,  nor  their  stone,  1  Phillim.  290, 13«Sim.  261 ;  Camp- 
*  sentence    any  effect.    And    it   may  be  bell  v.  Radnor,  1  B.  G.  G.  271.] 
ahown  that  the  seal  attached  to  the  sup-  (a)  Thornton  v.  Ourling,  3  Sim.  310. 
poeed  probate  has  been  forged ;  for  that  1(b)  Sandford  v.  Baikes,  1  Mer.  651. 
•does  not  impeach  the  judgment  of  the  (e)  See  per  Sir  E.  Sugden,  Heron  v. 
court  of  probate ;  or  that  the  letters  tea-  Stokes,  2  Dr.  &  War.  98 ;  and  per  Lord 
tamentary  have  been  revoked ;  for  this  is  Westbury,  Gordon  v.  Gordon,  L.  B.,  6  H. 
in  affirmance  of  its  proceedings.''    Wms.  L.  276. 
£a^n  (6th  Am.  ed.)  627,  ei  ieq. 
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following  what  is  stated  to  have  been  Lord  Eldon's  practice^  viz.^  ii> 
examiniDg  original  wills  ''  with  a  view  to  see  whether  anything  there 
appearingy-^as^  for  instanoe^  the  mode  in  which  it  was  written,  how 
^  dashed  and  stopped/ — oould  guide  them  in  the  true  constrootion  to- 
be  put  upon  it"{d)  It  is  true: that  Lord  Cran worth  expressed  ai^ 
opinion,  that  it  was  not  competent  for  the  court  of  construotion  on 
eveiy  occasion  to  look  at  the  original  will.  22  But  that  was  in  a  case 
where  the  object  proposed  was  by  looking  at  an  original  will  of  per- 
sonal property,  virtually  to  procure  a  reversal  of  the  decision  come  to- 
by  the  probate  court  with  respect  to  the  form  of  the  probate  copy  in 
question.]  (e) 

Where  .a  paper  professed  to  be  an  appointment  under  a  power,  the 
As  to  probate  ecclesiastical  court  applied  to  it  the  ordinary  prindples  of 
ttuT  appoint-      testamentary  law,  without  attempting,  in  that  proceeding,. 

to  pronounce  on  its  sufficiency  as  a  due  execution  of  the 

(d)  Per  K.  Bruce,  L.  J.,  in  Manning  some  cases  of  fraud  practiced  in  obtain- 
t*.  Puroelly  24  L.  J.,  Ch.  523,  n. ;  also  re-  ing  probate  or  in  the  spoliation  of  wills ; 
ported  7  D.,  M.  &  G.  55.  See  also  Comp-  but  relief  under  a  will  produced  is  given 
ton  V.  Bloxham,  2  Coll.  201 ;  Child  v.  Els-  only  in  the  cases  where  grants  have  been 
worth,  2  D.f  M.  &  G.,  683 ;  Qppenheim  v.  made  of  probate  or  of  letters  of  adminis- 
Henry,  9  Hare,  802,  n. ;  Grauntlett  v.  Car-  tration.^'  See  tliis  case  under  the  title  In 
ter,  17  Beav.  590 ;  Milsome  v.  Long,  3  the  goods  of  his  late  Majesty  King  €^rge 
Jur.  (N.  S.)  1073.]  the  Third,  3  Sw.  &  Tr.  199.  *'  As  long  as 
22.  The  authority  of  directly  pass-  the  probate  of  a  will  remains  unimpeached 
ing  upon  the  validity  ef  a  will  never  the  will  itself  is  not  examinable— except 
belonged  to  the  Court  of  Chancery,  and  for  purposes  of  construction — in  the  Chan- 
was  therefore  never  rightly  exercised  by  eery  Division  of  the  High  Court  of  Jus- 
it;  yet  it  has  always  been  competent  to  tice.  Kerrick  v.  Bransby,  7  Bro.  C.  C. 
that  tribunal  to  fix  a  trust  upon  any  leg-  437.  The  probate  is  conclusive  evidence 
acy  or  residue  in  cases  of  fraud.  Upon  that  the  instrument  was  testamentary  ac- 
application  to  the  Court  of  Chancery  for  cording  to  the  law  of  the  laud,  and  also- 
the  construction  of  a  will  or  for  the  pay-  as  to  the  title  of  the  executors  to  all  per- 
ment  of  legacies  thereunder,  it  has  always  sonal  property  of  which  the  testator  was- 
proceeded  on  the  presumption  that  the  capable  of  disposing.  Again  the  Chan- 
will  had  already  heenproved  in  the  proper  eery  Division  cannot  afford  relief  to  1^^- 
court  **  The  court,"  said  Lord  Langdale,  tees  or  devisees  under  a  will  defectively 
M.  B.,  in  Byves  v.  The  Duke  of  Welling-  executed ;  for  being  mere  volunteers  they 
ton,  9  Beav.  579,  "  does  interfere  for  the  have  no  more  equity  than  the  next  of  kin 
protection  of  property  pendente  lite  for  or  heir  and  where  equity  is  equal  the  law 
probate  and  letters  of  administration  and  will  prevail."  Flood  on  Wills  558,  559. 
does  perhaps  sparingly  and  with  great  [(e)  Gann  v.  Gr^ory,  3  D.,  M.  &  0> 
caution   exercise    some  jurisdiction   in  780,  already  referred  to.] 
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power  under  which  it  purported  to  be  made.  (/)23  [This  practice  was 
indeed  temporarilj  departed  from,  but  was  ultimately  restored  by  the 
decision  in  Barnes  v,  Vincent,  (ff)  in  which  it  was  held  that  probate 
ought  to  be  granted  of  every  paper  pi*of€89ing  to  be  executed  under  a 
power,  if  in  other  respects  its  testamentary  character  was  established ; 
and  further,  that,  if  the  power  was  alleged,  the  probate  should  be 
granted  without  production  of  the  power,  and  without  reference  to  the 
question  whether  the  power  existed  or  not.  (h)^  This,  it  was  said, 
restored  the  ancient  and  laudable  practice  of  the  ecclesiastical  courts.] 
The  granting  of  probate  precluded  the  Court  of  Chancery  from  ques- 
tioning the  testamentary  character  of  the  paper.  It  remained  for  that 
court  to  determine  whether  the  formalities  prescribed  by  the  power  had 
been  complied  with,  (t)  [and  whether,  in  other  respects  besides  the  testa- 
mentary charaoter  of  the  paper  the  power  '''had  been  duly  exercised,  {h) 

(/)  Draper'v.  Hitch,  1  Hagg.  674.  See.  (A)  The  case  of  In  re  Monday,  1  Curt 
also  Stevens  v.  Bagwell,  15  Yes.  139.  '  590,  seems  tiierefore  overruled.] 

23.  Where  a  will  is  made  under  a  24.  "With  regard  to  a  will  alleged  to 
power,  it  must  be  executed  with  the  same  have  been  made  in  execution  of  a  power, 
Ibrmalities  as  any  other  will.  And  a  will  and  proof  is  produced  of  a  power  enabling 
of  this  character  must  be  proved,  as  an  the  deceased  to  dispose  of  property  by 
ordinary  will  is  proved.  If  such  will  af-  will,  the  court  (of  probate)  is  bound  to 
lects  personalty  only,  the  Court  of  Chan-  decree  probate  of  such  a  paper,  and  has 
eery  will  not  permit  it  to  be  set  up  until  no  authority  to  inquire  whether  the  will 
it  shall  have  been  properly  admitted  to  is  in  the  form  required  by  law  for  the  due 
probate  in  a  court  competent  to  admit  to  exercise  thereof,  or  whether  it  has  been 
probate.  Pioquet  v.  Swan,  4  Mason  C.  C.  exercised  with  the  formalities  required 
443.  If  a  will  purports  to  execute  a  by  the  power.  It  is  for  the  court  of  con- 
power,  and  it  was  evidently  the  intention  struction  to  decide  whether  the  will  b 
of  the  testator  to  execute  the  power,  but  operative."  Flood  on  Wills  560 ;  De 
the  power  is  not  well  created,  or  does  not  Chatelain  v.  Pontigny,  1  Sw.  &  Tr.  411, 
in  hd  exist  at  all,  yet  if  the  party  had  a  29  L.  J.,  P.  &  M.  147 ;  Parkinson  v.  Town- 
right  to  dispose  of  the  fund,  the  will  should  send,  44  L.  J.,  P.  &  M.  32.  See  observa- 
be  admitted  to  probate  as  a  mere  will,  for  tions  of  Sir  H.  J.  Fust  on  Barnes  v.  Vin- 
the  aathorify  of  the  testator  to  give  the  cent  (aupra)  in  £ste  v.  £ste,  2  Bob.  Eccl. 
fond  will  come  in  to  support  his  intended  Bep.  351. 

disposition  of  it.     Soutjiall  v.  Jones,  1  (i)  Douglas  v.  Cooper,  3  My.  &  K.  378. 

Sw.  &  Tr.  298.  {{k)  Paglar  t>.  Tongue,  L.  R.,  1  P.  AD. 

1(g)  6  Moo.  P.  C.  C.  201,  10  Jur.  233,  158,  where  the  question  left  was,  whether 

4  No.  Cas.  Supp.  XXXI. ;  Tatnall  v.  Han-  the  will,  dated  1844,  of  a  married  woman 

key,  2  Moo.  P.  C.  C.  342;    Paglar  v.  who  died  in  1865,  was  a  due  exercise  of 

Tongue,  L.  B.,  1  P.  &  D.  158 ;  In  re  Fen-  testamentary  powers  given  to  her  in  the 

wick,  Id.  319.  meantime. 
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But  if  no  special  formalities  were  prescribed^  the  granting  of  probate 
was  final  on  that  head,  (f) 

Judges  of  the  probate  court  have  pronounced  the  practice  described 
above  to  be  ioconveDient^  since  it  required  them  to  grant  probate  of 
an  instrument  which^  but  for  the  existence  and  due  execution  of  the 
alleged  power  (into  which  they  were  forbidden  to  inquire)^  did  not 
amount  even  to  the  appointment  of  an  executor,  (m)  It  is  probable, 
therefore,  that  under  the  judicature  act,  1873,  which  gives  equal  juris- 
diction to  all  the  judges  of  the  High  Court,  and  directs  that  all 
questions  ^^  properly  brought  forward  by  the  parties  in  any  cause  or 
matter ''  shall  be  completely  disposed  of  in  that  cause  or  matter,  (n)  the 
judges  of  the  probate  division  will,  in  a  proceeding  for  probate,  them- 
selves determine  whether  the  power  has  been  well  executed  whenever 
the  necessary  parties  are  before  them,  (o)  But  where  ^ny  of  the  par- 
ties entitled  to  be  heard  on  those  questions  are  not  before  the  court 
{e.  g.y  persons  who,  under  the  instrument  creating  the  power,  claim  in 
default  of  appointment),  the  former  practice  must  be  followed.] 

The  question,  whether  any  particular  fund  forms  part  of  the  separate 
Probateof  wills  estate  of  a  testatrix,  a  feme  covert,  is  differently  situated. 

ofmarried  i       i  .  i  . 

women.  [There  can  be  but  two  parties  to  this  question,  namely, 

the  husband  and  the  executor,  {p)  Both  claim  through  the  feme  covert 
and  both  are  necessarily  before  the  court  of  probate ;  and  since  the 
judicature  act,  1873,  if  not  before,  {q)  that  court  ought  to  decide  the 
question,  whether  there  is  separate  estate  or  not,  in  all  cases  where  the 
question  is  ready  and  properly  presented  for  decision :  and  probate 
will  be  granted,  not  confined  to  the  property  decided  to  be  separate, 
but  including  all  over  which  the  testatrix  had  a  disposing  power  and 
which  she  has  disposed  of;  thus  leaving  the  question  as  it  regards 
other  items  of  property  "  to  be  decided  at  a  future  period.'']  (r)  K 
no  executor   *iB  appointed,  the  court  commonly  grants  a  general 

(0  Ward  V.  Ward,  11  Beav.  377.    In  (o)  See  per  Jessel,  M.  K.,  In  re  Tharp, 

GnIJan  v.  Grove,  26  Beav.  64,  the  ques-  8  P.  D.  76. 

tiona  whether  the  third  and  fourth  sheets  (p)  The  executor  represents  the  lega^ 

of  a  will  constituted  a  "  will/'  or  whether  tees,  cuUe  p.  *26,  n.  (j) 

they  were  "  in  the  nature  of  or  purporting  (q)  See  cases  cited  In  re  Tharp,  8  P. 

to  be  a  will/'  were  held  to  be  identical.  D.  79,  in  all  of  which  the  decision  affirmed 

See  also  I^Huart  v.  Harkness,  84  Beav.  that  the  property  in  question  was  separate 

324,  wnJtA  p.  ♦S.  property;  but  in  Ledgard  r.  Garland,  1 

(m)  In  re  Hallyburton,  L.  R.,  1  P.  A  D.  Cart.  286,  it  appears  that  this  was  not 

iM) ;  Paglar  v.  Tongue,  Id.  158.  thought  to  be  the  proper  forum.     ^ 

(»)  Sect  24,  subs.  7.  (r)  In  re  Tharp,  3  P.  D.  79.] 
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administration  to  the  husband,  and  not  a  limited  administration  to  the 
legatees  nnder  the  appointment,  {s)  the  effect  of  which  would  be,  that 
if  the  deceased  left  other  property,  a  further  administration,  t.  e.,  a 
general  administration  to  the  husband,  would  be  requisite.  ^ 

The  facility  with  which  loose  papers  were  proved  in  the  ecclesiasti- 
cal courts  was  sometimes  complained  of  by  the  judges  of  other  courts, 
on  whom  has  fallen  the  duty  of  expouudiug  the  jargon  thus  pro- 
noanced  to  be  testamentary.  (C)  It  has  been,  doubtless,  induced  by 
the  consideration,  that  a  leaning  on  this  side  is  less  injurious  than  the 
oppofiite  excess;  the  effect  of  rejection  often  being  to  debar  parties 
froni  the  further  litigation  of  their  rights  under  the  contested  instru- 
ment, (u)  The  exclusion,  however,  by  the  statute  1  Vict..  Effeotofiviot. 
of  all  testamentary  papers  which  are  not  attested  by  two  *°^*2^™Ji. 
witnesses,  has  materially  checked  the  evil  which  has  been  t«rtameiit«y 
the  subject  of  complaint;  for  it  rarely  happens  that  these 
informal  and  irregular  papers  are  attested.  The  occurrence  will  also 
be  [j^nerally]  prevented  of  the  question  whether  the  execution  of  a 
testamentary  appointment  conforms  to  the  requisitions  of  the  power, 
for  which  will  be  substituted  the  more  simple  inquiry,  whether  or  not 
die  donee  has  complied  with  the  requisitions  of  the  statute ;  so  that, 
instead  of  the  partial  entertainment  of  the  question,  as  heretofore,  by 
the  probate  court,  the  whole  matter  relating  to  the  sufficiency  of  the 
execution  (so  far  at  least  as  the  personal  estate  is  concerned)  will  [even 
independently  of  the  judicature  act,  1873].  be  brought  within  the  juris- 
diction of  that  court,  (x) 

(«)  Salmon  v.  Hajes,  4  Hagg.  386«  266.    [This  case  shows  that  there  is  a 

25.  In  Holman  v.  Perry,  4  Mete.  492,  distinction  where  a  paper  declaring  trusts 

the  will  of  a  married  woman,  made  in  is  signed  bj  the  legaiee»  in  trust,  and  not 

execution  of  a  power  reserved  in  an  ante*  by  the  testator  only.    Johnson  v.  Ball,  5 

nuptial  contract,  was  admitted  to  probate  De  G.  &  S.  89 ;  Ck>nsett  v.  Bell,  1  Y.  A  C. 

without  passing  upon  the  effect  of  the  C.  G.  677. 

will  as  to  property  not  covered  by  the  (x)  A  power  to  appoint  by  "  writing " 

coQCract    Li  that  case  Dewey,  J.,  said:  with  certain  stated  solemnities,  though 

^  The  probate  of  a  will  does  not  necessa-  exercisable  according  to  the  general  law 

rily  settle  any  question  of  title  to  real  by  will  execuJUd  tn  eonformUy  nith  the  r^ 

estate  arising  under  such  will.    Questions  qudremenlB  of  the  power,  is  not  within  the 

of  that  character  are  to  be  settled  by  terms  of  the  statute  1  Vict,  c.  26,  2  10, 

paroper  proceedings  at  law  or  in  equity."  which  speaks  of  a  power  to  be  executed 

(t)  See  Matthews  v.  Warner,  4  Ves.  "by  will,"  West ».  Bay,  Kay  885,  foUow- 

206,  210.  ing  the  doubt  expressed  in  CoUard  v. 

(to)  As  to  the  admissibility  in  evidence  Sampson,  4  D.,  M.  &  G.  224^  and  overrul- 

of  paper  writings,  not  proved  as  testamen-  ing  Buckell  v.  Blenkhom,  5  Hare  131. 

tary,  vide  Doug.  707, 1  Cox  1, 15  Ves.  153,  See  also  Taylor  v.  Meads,  4  D.,  J.  &  S. 

2  East  552;  Smith  v.  AttersoU,  1  Buss.  597.] 
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*  CHAPTER  III. 

PEBSOKAL  DISABILTTIBS  OF  TESTATOBS.  (a) 

The  general  testamentarj  power  over  freehold  lands  of  inheritanoe 
was  originally  conferred  by  the  statute  of  32  Hen.  VHI.,  c.  1,  into  the 
precise  impoil;  of  which  it  is  now  unnecessary  to  inquire,  as  it  was 
quickly  followed  by  the  explanatory  act  of  34  and  35  Hen.  VIII.,  c.  5,(6) 
which,  after  reciting  the  former  statute,  enacted,  "  That  all  and  singular 
Persons  having  pcfson  and  persons  having  a  sole  estate  or  interest  in  fee 

sole  estate  in        ■^.  •       i  •      ^        •        i     • 

fee  enabled  to  Simple,  or  seizcu  in  160  Simple  in  coparcenary,  or  in  com- 
mon in  fee  simple,  of  and  in  any  manors,  lands,  tenements, 
rents,  or  other  hereditaments,  in  possession,  reversion,  or  remainder,  [or 
of  rents  or  services  incident  to  any  reversion  or  remainder,  and  having 
no  manors,  lands,  tenements,  or  hereditaments,  holden  of  the  king, 
his  heirs  or  successors,  or  of  any  other  person  or  persons  by  knighf  s 
8ervice,].(c)  shall  have  full  and  free  liberty,  power  and  authority  to 
give,  dispose,  will,  or  devise  to  any  person  or  persons  (except  bodies 
politic  and  corporate,)  by  his  last  will  and  testament  in  writing,  as 
much  as  in  him  of  right  is  or  shall  be,  all  his  said  manors,  lands, 
tenements,  rents,  hereditaments,  or  any  of  them,  or  any  rents,  com- 
mons, or  other  profits  or  commodities  otit  of  or  to  be  perceived  of  the 
same,  or  out  of  any  parcel  thereof,  at  his  own  freewill  and  pleasure.*' 
[The  statute  then  proceeds  to  empower  persons  holding  by  knight's 
service  to  devise  two  parts  of  their  lands.] 

Sect.  14  provides  that  wills  or  testaments  made  of  any  manors,  Ac., 
Bzoeptions  as     by  any  woman  coverte,  or  person  within  the  age  of  twenty- 

to  femet  GOV-  , 

ertov,  infant^      one  years,  idiot,  or  by  any  person  of  non-sane  memory. 
Idiots.  '  shall  not  be  taken  to  be  good  or  effectual  in  law.     This 

clause  did  not  create  any  disability  that  was  unknown,  or,  indeed,  com- 

[(a)  The  subject  of  this  chapter,  espe-        (6)  Ir.  Pari.  10  Car.  L,  sess.  2,  c.  2. 
ciaUy  with  reference  to  the  decisions  in        [(c)  The  statute  12  Car.  IL,  c  24,  by 

the   ecclesiastical    courts,   is  very  fully  changing  tenure  bj  knight's  service  into 

treated  of  in  Wms.  Ez'rs,  pt.  1,  bk.  11.,  free  and  common  socage  tenure,  in  e£fect 

ch.  3.  abolished  this  exception.] 
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prise  all  that  were  known  to  the  common  law ;  but  seems  to  have  beeD 
^dictated  bj  an  apprehension  that  the  general  terras  of  the  prior  act 
of  the  32d  year  of  the  same  reign  might  possibly  have  had  the  efied 
of  removing  pre-existing  disabilities,  according  to  the  oonstruclioi» 
given  to  the  nearly  contemporary  statute  of  jointures,  {d)  That  the 
disqualifications  in  question  were  not  the  creation  of  the  ^towfUMot 
statute,  is  evident  from  the  fact  that  ^they  all  extended 
equally  to  the  bequeathing  of  personal  estate,  except  that  infants  of  a 
certain  age,  namely,  males  of  fourteen  and  females  of  twelve,  were,, 
at  the  period  now  under  consideration,  competent  to  dispose  by  will  of 
peiBonalty ;  (e)  and  such  a  will  was  valid,  although  the  testator  or 
testatrix  afterwards  lived  to  attain  majority  without  coofirmiug  it.  (/) 
On  the  other  hand,  infants  of  every  age  were  (as  they  still  are)  incom- 
petent to  alien  any  portion  of  their  property,  real  or  personal,  by  deed* 
In  some  places  a  custom  exists,  or  rather  did  exist  (for  it  is  to  be 
remembered  we  are  now  speaking  of  the  old  law,)  enaUing  infants  to- 
devise  even  real  estate;  but  it  was  essential  to  the  validity  of  such  a 
custom,  that  it  prescribed  some  definite  and  reasonable  |ige ;  for  a  cus- 
tom authorizing  the  making  of  a  will  by  persons  too  young  to  be 
callable  of  exercising  a  discretion  would  be  no  less  absurd  than  one 
which  should  empower  lunatics  or  idiots  to  devise  their  property.  (^)1 

(d)  27  Hen.  VTEL,  c  10.  aathoritj,  written  by  common  lawyera^ 

(e)  Bishop  v.  Sharpe,  2  Vern.  469 ;  mention  twelve  and  fourteen  for  the  same 
Whitmore  v.  Weld,  2  Ch.  Rep.  383 ;  Hyde  purpose :  prohibitions  have  been  refused 
«.  Hyde,  Free.  Ch.  316 ;  [Co.  Lit  896,  n.  by  the  King's  Bench  when  applied  for  to 
(6).]  restrain  the  ecclesiastical  court  from  allow- 

(/)  Hinckley  «.  Simmons,  4  Ves.  160.  ing  wills  made  at  such  early  ages,  and 

(^)  2  Anders.  12.    Fourteen,  it  seems,  there  are  several  instances  in  which  the 

would  be<x>nBidered  a  proper  age.  doctrine  has  been  recognized  and  adopted' 

1.  Prior  to  the  recent  wiUs  act  (1  Vict.,  in  the  Ck>urt  of  Chancery.    These  ages 

c  26,)  the  doctrine  of  the  law  was  that  are  also  selected  by  the  law  of  England 

in&nts  who  had  attained  the  age  of  four-  as  those  when  infants  of  the  respective 

teen,  if  males,  or  twelve,  if  females,  were  sexes  shall  have  the  power  of  choosing 

capable  of  making  wills  of  personal  es-  guardians.    In   the   case  of  Arnold   v» 

tate.    "  At  these  ages  the  Boman  law  al-  Earle  (MS.  coram  Sir  Geo.  Lee,  5th  June^ 

lowed  of  testaments;  and  the  civilians  1758,  cited  in  4  Burn.  £.  L.  45,  n.  (9)  by 

agree  that  our  ecclesiastical  courts  follow  Tyrwhitt),  in  the  Prerogative  Court  of 

the  same  rule.    And  as  tlie  ecclesiastical  Canterbury,  the  will  of  a  school-boy  of 

ooiirt  is  the  judge  of  eveiy  testator's  ca-  the  age  of  sixteen,  in  favor  of  his  school- 

pacity,  this  case  must  be  governed  by  the  master,  was  established,  where  no  evidence 

mles  of  the  ecclesiastical  law.    But  this  of  fraud,  improper  infltience,  or  control 

doctrine  is  not  sustained  by  the  authority  was  shown.    But  though  no  objection  can 

of  civilians  only :  books  of  considerable  be  admitted  to  the  will  of  an  infeuit  of 

[*33] 
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The  disability  of  infancy  was  expressly  taken  away^  in  r^rd  to  tlie 

Astotestamea-  patemal  appointment  of  testamentary  guardians^  by  tlie 
fnentof"  Statute  of  12  Car.  II.,  c.  24,  §  8,  which  enabled  any  father, 
infukta.            vnthin  the  age  of  twenty- one,  or  of  full  age,  who  should 

fourteen,  if  a  male,  or  twelve,  if  a  female,  the  age  when,  before  the  stat  38  Oeo.  TTT^  c. 
merely  for  want  of  age,  yet  if  the  testator  87,  an  administration  during  the  minority 
was  not  of  sufficient  discretion,  whether  of  an  executor  determined.    Some  state 
of  the  age  of  fourteen  or  four-and-twenty,  that  the  age  is  twenty-Kine,  because  none 
that  will  overthrow  the  testament.    No  can  be  administrators  until  that  age.    In 
-custom  of  any  place  can  be  good  to  ena-  Perkins  it  is  said  that  four  is  the  age  for 
ble  a  male  infant  to  make  any  will  before  making  a  will  of  personalty ;  yet  it  is  hard 
he  is  fourteen  years  of  age.    When  an  in-  to  believe    that  this  was   the  intended 
fan!  hath  attained  the  age  above  men-  statementof  the  writer,  and  it  is  generally, 
tioned,  he  or  she  may  make  a  will  with-  and  probably  correctly  attributed  to  amis- 
out  and  against  the  consent  of  their  tutor,  take  of  the  press  in  omitting  the  figure  X, 
father  or  guardian.    If  he  or  she  hath  it  being  most  probable  that  XIHI.  was  the 
attained  the  last  day  of  fourteen  or  twelve  age  intended.    Swinb.,  pt  2, 2  2,  note  (/). 
years,  the  testament  by  him  or  her  made  But  under  the  recent  law  (1  Vict.,  c  26,) 
in  the  very  last  day  of  their  several  ages  the  wills  of  all  persons  under  the  age  of 
aforesaid  is  as  good  and  lawful  as  if  the  twenty-one  are  absolutely  null  and  void, 
-same  day  were  already  then  expired.  Like-  "No  wills  made  by  infants — ^unless  they 
w^ise  if  after  they  have  accomplished  these  happen  to  be  soldiers  or  sailors  in  actual 
yearsof  fourteen  or  twelve,  he  or  she  do  ex-  service — made,  since  the  1st  of  January 
pressly  approve  of  the  testament  made  in  1838  are  valid  (1  VicL,  c.  26,  {  7,)  nor 
their  minority,  the  same  by  this  new  will  can  an  infant  now  appoint  a  testamentary 
and  declaration  is  made  strong  and  effect-  guardian  of  his  children,  nor  exercise  any 
ual.  But  the  mere  circumstance  of  an  infant  power  of  appointment  by  wilL"    Flood 
having   lived  some   time  after  the   age  on  Wills  367.    It  is  appropriate  to  in- 
when  he  became  capable  of  making  a  will  quire  what  is  to  be  deemed  actual  Mrvice 
cannot,  without  republication,  give  valid-  in  the  case  of  a  soldier  or  sailor.    The 
aty  to  one  made  during  his  incapacity,  first  important  case  on  this  subject  since 
(Herbert  v.  Torball,  1  Sid.  162)."  Wms.  the  wills  act,  1838,  was  tliat  of  Drum- 
Ex'rs  (6th  Am.  ed.)   19,  et  acq.;  Shop,  mond  «.  Parish,  3  Curt.  622.    In  that  case 
Touch.   403;  Swinb.,  pt   2,  {  2,  pi.  6;  the  decision  arrived  at  by  Sir  Herbert  Jen- 
<}odolph.,  pt.  6.,  ch.  8,  2  8 ;  2  Black.  Com.  ner  Fust  was  that  actual  service  was  in  the 
497 ;   Smallwood  v.  Brickhouse,  2  Mod.  case  of  a  soldier  being  on  an  expeditUmf 
315 ;  Dalby  v.  Smith,  Comberb.  50 ;  Hyde  and  in  that  of  a  sailor  being  ai  sea.    The 
V.  Hyde,  Free.  Ch.  316;  Anon.,  Mosely  recent  legislation  in  the  United  States  has 
^ ;  Ex  parte  Holy  land,  11  Yes.  10 ;  Com.  tended  toward  the  same  standard  of  age 
Dig.,  Devise,  H  2 ;  Bac.  Abr.,  Wills,  B  2 ;  requisite  for  the  making  of  a  will  as  that 
Walkem  on  Wills  20,  eteeq.;  1  Bedf.  on  adopted  by  the  recent  wills  act  in  £ng- 
Wills  15,  et  seq.     However   there  were  land.    In  many  of  the  states  the  power  of 
many  irreconcilable  opinions  on  the  sub-  making  any  will  has  been  entirely  denied 
ject  of  the  testamentary  age  of  an  infant,  to  minors.    In  some  of  the  states,  on  the 
which  are  to  be  foand  in  the  older  books,  other  hand,  a  will  of  personalty  may  be 
Lord  Coke  named  eighteen  as  the  age  made  by  a  minor,  although  he  is  not  ca- 
(Co.  Lit  89  b,  n.  83,)  and  others  have  pable  so  to  dispose  of  realty.    Some  of 
4^aimed  that  it  was  seventeen,  that  being  the  states  still  preserve   the  distinotion 
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leave  anj  child  under  twenty-one,  and  not  married,  by  deed  or  wiU^ 
executed  in  the  preseooe  of  two  witnesses,  to  dispose  of  the  custody 
of  such  child  or  children  during  such  time  as  he  or  they  should  con- 
tinue under  twenty-one,  or  any  less  time,  to  any  person  or  persons 
other  than  Popish  recusants ;  (A)  and  it  gave  to  su6h  person  the  custody 
of  the  in£Euit's  estate,  both  real  and  personal,  and  the  same  actions  a& 
guardians  in  socage.  ^ 

betveen  male  and  female  testators,  by  al-  der  fourteen  cannot  make  wills.  In  Ken- 
lowing  a  female  to  dispose  of  her  property  tucky  a  minor,  however,  may  make  a  will 
at  a  jooz^ger  age  than  is  permitted  in  the  in  pursuance  of  a  power  specially  given,. 
case  of  a  male.  In  a  large  number  of  the  and  a  father  under  twenty-one  may  by 
states  no  distinction,  however,  is  made  will  appoint  a  guardian  to  his  child.  Qea. 
either  between  wills  of  real  and  penional  Stats.  1873^  ch.  113^  2  8.  The  statute  of 
estate^  or  between  male  and  female  testa-  Wisconsin  provides  that  the  testamentary 
tocs^  and  the  age  requisite  in  those  states  age  must  be  twenty-one,  except  that  ia 
for  the  execution  of  a  will  is  twenty-one  the  case  of  a  married  woman  a  valid  will 
years.  This  is  the  case  in  Ohio,  Oregon,  may  be  made  if  she  be  eighteen  or  up- 
Pennsylvania,  Delaware,  Florida,  Indiana,  wards.  Stats.  Wis.  1871,  ch.  97,  { 1.  The 
Maine,  Massachusetts,  Michigan,  Missis-  statute  of  minors  in  Vermont  provides 
aippi,  Nebraska,  New  Hampshire,  Ken-  that  males  shall  attain  nugority  at  twenty- 
tacky,  New  Jersey,  North  Carolina,  South  one  and  females  at  eighteen  for  all  pur- 
Oarolina  and  Texas.  In  New  York  no  poses.  QoodeU  v.  Pike,  40  Vt  319.  It  is 
will  of  realty  can  be  made  by  any  person  provided  by  statute  in  Texas  that  it  must 
who  has  not  attained  the  age  of  twenty-  appear  that  the  testator  was  twenty-one 
one  years,  but  personalty  may  be  disposed  years  of  age  and  upwards  when  he  signed 
(rf  1^^  will  by  males  of  the  age  of  eighteen  the  will.  Laws  1873,  arts.  5535,  5537. 
jean,  and  by  females  of  sixteen.  The  In  Moore  v.  Moore,  23  Texas  637,  it  is 
testamentary  age  is  fixed  at  twenty-one  said  that  ''a  person  under  the  age  of 
for  real  estate,  and  at  eighteen  for  personal  twenty-one  cannot  make  a  will."  The 
estate,  in  the  following  states :  Alali^ma,  South  Carolina  statute  says  that  »n/an(s 
Arkansas,  Missouri,  Bhode  Island,  Vir^  cannot  make  a  will,  and  then  proceeds : 
ginia  and  West  Virginia.  But  for  con-  **  No  person  under  twenty-one  can  make  a 
struction  of  the  statute  in  Alabama,  see  will  of  real  estate."  Bev.  Stats.  1873, 442. 
Banks  v.  Sherrod,  52  Ala.  267.  In  It  is  provided  by  the  statute  of  Iowa  that  all 
Colorado  and  California  a  valid  will  persons  shall  attain  majority  by  marriage, 
may  be  made  by  any  person  at  eighteen,  *  (h)  This  exception  seems  to  be  now  in- 
and  in  the  former  state,  if  it  be  of  operative :  See  Simpson  on  Iniants  201, 
penonalty  only,  the   testamentary   age  and  stats,  cited. 

is   seventeen.      In  the  District  of  Col-  2.  This  power  is  no  longer  exercisable 

umbia   and    the    States  of    Maryland,  by  an  infant  in  England.    See  ante  n.  1 ; 

Vermont,  Iowa,  Minnesota,  Kansas  and  Flood  on  Wills  367 ;  1  Vict.,  c.  26,  {  7 ; 

Illinois,  wills  of  real  estate  may  be  made  Sug.  P.  178.    But  in  many  of  the  United 

by  males  at  twenty-one  and  females  at  States  this  power  is  directly  conferred  by 

eighteen.     Eighteen  is  the  testamentary  statute,  the    provision    being   generally 

age   fixed    in    Dakota,   Nevada,   Utah  copied  from  12  Car.  II.,  c.  24,  2  Kent  224, 

and  Connecticut     The  revised  code  of  227.    See  also  Macknet  v.  Macknet,  9  C. 

I  2406,  provides  that  infimts  un-  E.  Gr.  (N.  J.)  277,  295,  296;  S.  C,  11  C. 
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The  guardianship  draws  after  it  the  custody  of  the   land   which 
the  infancy  of  the  father  would  have  prevented  him  from  devising 


E.  Gr.  (N.  J.)  258.    The  statute  of  12  8  Mete.  127.    If  the  testator  has 
•Car.  n.,  c.  24^  has  heen  adopted  in  New  ciaed  his  right  to  appoint  a  guardian  for 
Hampshire.     Balch  v.  Smith,  12  N.  H.  his  children,  a  probate  court  has  no  juris- 
ts?.   But  it  was  never  in  force  in  Massa-  diction  to  appoint  one.    Holmes  v.  Field, 
<!husetts.    Wardwell  v.  Ward  well,  9  Al-  12  111.  424.    Nor  is  it  necessary  for  such 
len  518,  519.    The  act  of  July  2d,  1822,  in  a  guardian  to  take  out  letters  of  gaaidian- 
New  Hampshire,  which  empowered  the  ship ;  the  \uth0rit7  to  act  comes  directlj 
judge  of  probate  to  appoint  guardians,  from  the  will.    Norris  «.  Harris,  15  OdL 
did  not  take  away  the  power  conferred  226.    The  powers  and  duties  of  testamen- 
'by  12  Car.  II.,  c.  24.    A  father  has  no  tary  guardians  are  a  personal  trust,  and 
power  at  common  law  to  appoint  a  testa-  cannot  be  f^asig^ed.    Balch  v.  Smith,  «6i 
mentary  guardian  for  his  child,  Metcalf,  aupra.    Under  the  Massachusetts  statute 
J.,  in  Wardwell  v.  Wardwell,  9  Allen  (Gen.  Stat.,  ch.  109,  {  5,j  a  testamentarr 
^18, 519.  Under  the  statute,  12  Car.  II.,  the  guardian  can  only  be  appointed  by  a  will 
father  only  could  appoint  such  guardian,  executed  in  the  manner  provided  for  the 
Balch  V,  Smith,  ubi  mpra.    But  in  the  ab-  execution  of  other  wills.    Wardwell  9. 
sence  of  directions  by  the  father,  the  Wardwell,  9  Allen,  518.    On  this  point  it 
-clearly  expressed  wishes  of  the  mother  was  said  by  Metcalf,  J. :   **^o  form  of  ex- 
will  be  regarded.    In  the  matter  of  Tur-  ecution    being  expressly  prescribed  by 
ner,  4  0.  E.  Gr.  (N.  J.)  433.    In  this  case  statute  for  wills  appointing  guardians,  it 
it  was  said  by  Zabriskie,  Ordinary,  *'The  is  for  the  court  to  decide  what  that  form 
father  has  expressed  no  wish  or  prefer-  shall  be.    And  as  there  is  no  common 
•ence  in  this  matter,  but  the  mother,  the  law  respecting  this  class  of  wills,  we  resort 
surviving  parent,  has.    She  had  no  power  to  the  law  prescribed  by  the  legislature  in 
to  dispose  of  the  guardianship,  and  the  the  analogous  cases  of  written  wills  of 
disposition  of  it  in  tier  will  is  void  ;  but  propei-ty.    For  aught  that  we  perceive, 
it  is  an  authentic  expression  of  her  wishes,  the  same  reasons  for  requiring  those  irills 
and  as   such  will  be  regarded  by  the  to  be  attested  by  three  witnessea  apply  to 
•court."      See  also    Cozine   v.    Horn,    1  willsffor  the  appointment  of  guardian^. 
Bradf.  143 ;  Foster  v.  Mott,  3  Id.  409.   In  *    *    *    It  is  not  to  be  supposed  that  the 
Pennsylvania  it  has  been  held  that  an  legislature  would    purposely  have   pre- 
appointment  of  a  testamentary  guardian  vented  a  father  from  bequeathing  a  shil- 
by  a  grandlather  for  his  grandchildren  ling  to  his  child,  except  by  a  will  attested 
'Cannot  be   made  in  derogation  of  the  by  three  witnesses,  and  yet  have  given 
rights  of  the  father.    Yet  if  the  grand-  him  power — a  power  withheld  for  more 
father  devise  certain  estate  to  the  grand-  than  two  hundred  years — ^to  place  a  guar- 
i^ldren,    on   condition   that   a   person  dian  over  him  during  his  minority,  by  a 
named  be  their  guardian  and  manage  the  will  attested  by  no  witness,  or  by  less  than 
•estate,  the  father  taking  an  interest  under  three."    Wardwell  9.  Wardwell,  9  Allen 
the  will,  the  Orphans'  Court  will  not  ap-  520,  521.     The  power  of  the  surrogate 
point  a  guardian  on  application  of  the  extends  only  to  the  appointment  of  a 
&ther.    Vanartsdalen  «.  Vanartsdalen,  14  guardian ;  he  has  no  power  over  a  testa- 
Penna.  St  384.    Nor  can  a  testator  ap-  mentary  guardian.  But  such  guardians  are 
point  a  guardian  for  his  brother's  chil-  always  subject  to  the  Court  of  Chanoeiy. 
dren ;  this  power  extends  only  to  his  im-  In  the  matter  of  Andrews,  1  Johns.  €%. 
mediate  offipring.    Brigham  v.  Wheeler,  99.    In  this  case  Kent,  C,  said,  ''  Every 
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<lirecil7 ;  (i)  and  it  is  observable^  that  though  the  authority  of  guar- 
dians, appointed  under  the  statute  of  Charles^  does  not  ^extend  to 
in&nt  children  who  are  married  at  the  father's  deaths  yet  as  to  children 
who  are  then  unmarried,  the  guardianship  is  not  determined  by  subse- 
quent marriage,  (j)  The  statute  has  been  held  not  to  interfere  with 
the  lord's  right  [by  special  custom]  to  the  guardianship  of  his  infant 
copyhold  tenant,  (k) 

The  will  of  an  idiot  is  of  course  void,  {l)^    Mental  imbecility  aris- 
ing from  advanced  age,  ^  or  produced  permanently  or  tem- 
porarily by  excessive  drinking^  ^  or  any  other  cause,  may 
destroy  testamentary  power,  (m) 

A  person  who  has  been  from  his  nativity  blind,  deaf  and  dumb^  is 
intellectaally  incapable  of  making  a  will,  as  he  wants  ^'^j^^JP* 
those  senses  through  which  ideas  are  received  into  the  i>un<L 
muid«(n)      Blindness  or  deafness  alone,  however,  produces  no  such 
incapacity.  6     pt  seems,  however,  that  a  person  bom  deaf  and  dumb, 

guardian,  howeyer  appointed,  k  responai-  person  declared  aha  waa  unfit  to  main  a 

Ue  here  (in  chancery)  for  hia  conduct,  and  will. 

may  he  removed  formiahehavior.    It  haa  (n)  See  Go.  Lit.  42  K] 

repeatedly  been  declared  that  a  teetamen-  6.  An  old  writer  says:  '' A  man  that  ii 

larj  or  atatute  guardian  is  as  much  under  both  deaf  and  dumb,  and  that  ia  so  by 

the  superintendence  of  the  Court  of  Chan-  nature,  cannot  make  a  testament.    But  a 

ceiy  as  the  guardian  in  socage."  See  also  man  that  is  so  by  accident  may  by  writ* 

Wikox  V.  Wilcox,  14  N.  Y.  575.  ing  or  signs  make  a  teatament.    And  so 

(i)  Bedell  v.  Constable,  Vaugh.  178.  may  a  man  that  is  deaf  or  dumb  by  aod- 

(j)  Earl  of  Shaflesbury's  Case,  cit.  3  dent.    And  so  also  may  a  man  that  is 

Atk.  625^ '[2  P.  W.  102;  but  see  eonira  as  blind."    Shep.  Touch.  40a    AndenUy  it 

to  daughters,  1  Yes.  91,  per  Lord  Hard-  was  believed  that  those  who  were  bom 

wieke.]  deaf  and  dumb  were  without  ordinary 

(k)  Clench  f^  CodmoK,  3  Lev.  395.  mental  powers,  and  if  to  this  were  added 

(Q  Dyer  143  b.  the  affliction  of  blindness,  not  only  among 

3.  See  Note  A.  f  pott  p.  9L  the  common  people  but  by  the  doctors  of 

4.  See  Note  B,  poti  p.  93.  the  law,  the  suJSTerer  was  classed  as  an 

5.  See  Note  C,  pott  p.  97.  idiot.     Even    Blackstone   adopted   this 
(m)  See  Swinb.,  pt.  2,  {{  5,  6.    [And  then  prevalent  error.    He  says:  ''But  a 

SB  to  the  di£ference  in  proof  of  lucid  in-  man  who  is  born  deaf,  dumb  and  blind  is 

lerrsls  in  case  of  imbecility  from  drink-  looked  upon  by  the  law  as  in  the  same 

ing  and  ordinary  imbecili^,  see  Ayrey  v.  state  with  an  idiot:  he  being  supposed 

Hill,  2  Add.  206.    in  Foot  v.  Stanton,  1  incapable  of  any  understanding,  as  want- 

Deane  19,  the  will  of  a  person  subject  to  ing  all  those  senses  which  fumlBh  the 

epileptic  fits  was  admitted  to  probate,  human  mind  with  ideas."    1  Com.  804. 

although  there  waa  no  evidence  that  the  So  again  he  says:  ''Such  persons  as  are 

testatrix  knew  its  contents,  the  memory  bom  deaf,  dumb  and  blind ;  who^  as  they 

oftheattestingwitnessesfidled,andathird  have  always  wanted  the  conmion  inlets 

[*34] 
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but  not  blind,  though  prima  fade  incapable,  (o)  msj  be  shown  to  have 

eapaciiy,  and  to  understand  what  is  written  down;  {p)  and  this  of 

of  anderstandiftg,  are  incapable  of  having  and  approyed  the  contents  of  the  will 
animvm  testandif  and  their  testaments  are  which  he  ezecated.  Moore  v.  Paine,  2 
therefore  yoid."  2  Ck>nL  497.  But  in  Gas.  Temp.  Lee  595 ;  Flood  on  Wills  393, 
these  later  times,  when  it  has  been  shown  394.  In  one  case  the  oath  of  the  writer 
how  mach  of  true  intellect  may  be  pos-  xmsubstantiated  was  held  sufficient  to 
sessed  by  these  unfortunate  classes,  and  prove  the  identity  of  the  will.  In  re 
when  it  is  well  known  that  the  great  Axford,  1  Sw.  &  Tr.  540.  And  it  woold 
majority  of  them  may  be  educated  to  appear  unneoessary  to  prove  that  the 
the  highest  degree,  the  law  will  no  idenUocd  paper  which  was  executed  by  the 
longer  look  upon  such  as  at  all  bereft  of  testator  was  read  over  to  him.  Finchana 
reason ;  far  less  would  it  class  them  with  v,  Edwards,  3  Curt  63.  It  was  said  by 
idiots.  This  disability  of  a  testator,  then,  Washington,  J.,  in  Harrison  v,  Bowan,  S 
is  not  so  much  on  account  of  his  own  Wash.  0.  C*  580 :  "  If  the  testator  knew 
lack  of  testamentary  capacity,  as  of  the  what  he  was  about,  and  was  ponooaoed  of 
abundant  opportunity  for  fraud  or  impo-  sufficient  understanding  to  make  a  valid 
sition  to  be  practised  upon  him.  Both  will,  his  acknowledgments  to  the  wit- 
in  England  and  the  United  State|  the  nesses  and  his  direction  to  the  executor  to 
will  of  a  person  deaf  and  dumb,  or  blind,  take  charge  of  the  will,  amount  to  strong 
or  dea^  dumb  and  blind,  would  be  ad-  and  persuasive  evidence  that  he  waa  ac- 
mitted  to  probate,  but  the  court  would  quainted  with  its  contents."  It  is  suffi- 
look  with  great  jealousy  at  the  transao-  dent  for  the  jury  to  be  satisfied  that  the 
tion,  and  would  require  most  unquestiona-  paper  propounded  as  such  is  the  last  will 
ble  proof  that  the  testator  knew  what  and  testament  of  the  deceased.  GUffcoa  r. 
disposition  he  was  making  of  his  property,  Murray,  7  Ga.  564.  See  also  Oair  v.  Mc- 
and  that  the  will  produced  was  known  to  Camm,  1  Dev.  &  6.  276 ;  Wampler  tr. 
the  testator  to  be  in  perfect  accordance  Wampler,  9  Md.  540.  In  one  case  it  waa 
with,  his  instructions.  We  learn  from  said  by  Richardson,  J. :  ''I  would  not  say 
the  old  text-books  of  the  ecclesiastical  that  it  is  absolutely  impossible  (although 
law,  that  it  was  then  held  that  he  who  is  it  is  so  considered  by  great  writers)  that 
blind  cannot  make  his  testament  in  writ-  even  a  blind  and  deaf  and  dumb  man  can 
ing,  unless  the  same  be  read  before  wit-  make  a  will."  Beynolds  v,  Beynolds,  1 
nesses,  and  in  their  presence  acknowledged  Speers  253,  257.  It  has  been  held  that 
by  the  testator  for  his  last  will.  Swinb.,  to'.establbh  the  will  of  a  person  totallj 
pt  2,  2  11 ;  Qodolph.,  pt.  1,  ch.  11.  The  blind,  or  so  nearly  so  as  to  be  incapable 
civil  law,  also,  expressly  required  that  of  discerning  writing,  it  must  be  proved 
the  will  should  be  read  over  to  the  testa-  that  the  wiU  was  read  over  to  the  deceased 
tor,  and  approved  by  him  in  the  presence  in  the  presence  of  the  witnesses,  or  thai 
of  all  the  subscribing  witnesses.  In  hewMoiherwiMCbcquaifUedtoUhitscontentB, 
England  and  the  United  States  it  appears  Fincham  v.  Edwards,  3  Cart.  63.  See 
that  the  same  strictness  is  not  necessary,  also  Ounlifie  v.  Cross,  32  L.  J.  (N.  8.) 
but  that  the  requirement  is  only  sufficient  Prob.  Cas.  60 ;  Barton  v.  Robins,  3  PhUL 
proof  to  the  court  that  the  testator  knew  455,  n. ;  Harrison  v.  Bowan,  3  Wash.  C. 


(o)  Swinb.,  pt.  2;  2  10.  B.  431.    As  to  the  evidence  required,  see 

(p.)  Dickenson  v.  Bliasett,  1  Dick.  268 ;    In  re  Owston,  31  L.  J.,  Prob.  177 ;  In  re 
In  re  Haiper,  6  M.  &  Gr.  731, 7  Scott,  N.    Geale,  33  L.  J.,  Piob.  126. 
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coarse  applies  more  strongly  to  a  person  deaf  and  dumb  from  aoci- 
dent]  (q)  Indeed,  it  has  even  been  held  that  a  will  need  not  be  read 
over  to  a  blind  testator  previously  to  its  execution^  [provided  there  be 
proof  aliunde  of  a  clear  knowledge  of  the  contents  of  the  instrument ;  (r) 
bat]  it  is  almost  snp^uous  to  observe^  that^  in  proportion  as  the 
infirmities  of  a  testator  expose  him  to  deception^  it  becomes  impera* 
tively  the  duly,  and  should  be  anxiously  the  care,  of  all  persons 
aflRwtiiig  in  the  testamentary  transaction,  to  be  prepared  with  the 

C.580;  Weir  9. FitEgerald, 2 Bradf.  42, 68;  v,  Fitzgerald,  ubi  supra;  Potts  v.  House, 
Wtmpler  v.  Wampler,  9  Md.  540;  Mar-  6  Ga.  324  ;lGroinbault  v.  Pub.  Adin%  4 
tin  «.  Mitchell,  28  Ga.  382;  Clifton  v,  Bradf.  226.    It  has  been  held  in  England 
Monmy,  7  Ghu  564 ;  Davis  v.  Bogeis,  1  that  where  the  will  was  made  bj  a  per- 
HooBt.  44 ;  Ghithrie  v.  Price,  23  Ark.  396.  son  who  was  bom  deaf  and  dnmb,  the 
A  person  who  is  blind  may  make  a  valid  court  of  probate  will  require  evidenoey  on 
wilL    In  the  goods  of  Piercy,  1  Bobert  affidavit,  of  the  signs  made  use  of  by  the 
£oc  278 ;  Bay  v.  Hill,  3  Strobh.  297 ;  testator  to  communicate  his  wishes,  aiyi 
Wampler  v.  Sampler,  vbi  aupra;  Weir  that  he  understood  and  approved  of  the 
f.  Flt^eraldy  vH  wpra;  Lewis  v.  Lewis,  provisions  of  the  will,  and  such  evidence 
6  Seig.  A  B.  489 ;  Beynolds  v.  Beynolds,  will  be  closely  scrutinized.    In  the  goods 
Mmipra,    If  the  will  be  attested  in  the  of  Owston,  2  Sw.  &  Tr.  461 ;  In  the  goods 
eonsfmefuw  presence  of  one  who  is  blind,  of  Geale,  3  Sw.  &  Tr.  431.    So  far  has  the 
it  musl  appear  that  he  could  have  seen  old  doctrine  that  persons  deaf  and  dumb 
the  witneeses  sign  had  he  had  his  eye-  from  their  birth  were  idiots  been  over- 
sight   In  the  goods  of  Pierc^,  ii6i  supra,  come,  that  such  persons  are  now  admitted 
In  Flncham  v.  Edwards,  3  Curt  63,  Sir  as  witnesses  in  the  courts,  yet  the  burden 
Heihert  Jenner  Fust  admitted  the  will  to  of  proof  will  be  on  the  party  producing 
proo^  saying :  "  Certainly  when  the  court  the  witness,  to  show  that  he  is  a  person 
is  asked  to  grant  probate  of  a  will  of  a  of  sufficient  understanding  to  comprehend 
party  totally  or  almost  blind,  it  must  be  the  nature  and  requirements  of  his  posi- 
ehown  to  the  satisfaction  of  the  court  that  tion.    Greenleaf  says :  "  This  being  done, 
the  contents  of  the  will  are  conformable  a  deaf  mute  may  be  sworn  and  give  evi- 
to  the  instructions  and  intentions  of  the  dence  by  means  of  an  interpreter.    If  he 
deceased.     Undoubtedly  in  this  case  the  is  able  to  communicate   his   ideas   by 
▼ill  is  not  proved  to  have  been  read  over  writing,  he  will  be  required  to  adopt  that 
to  the  deceased.    A  reference  has  been  as  the  more  satisfSoctory,  and  therefore  the 
made  to  Mr.  Williams'  treatise ;  but  the  better,  method ;  but  if  his  knowledge  of 
case  of  Barton  v.  Bobins,  8  PhilL  455,  n.,  that  method  ib  imperfect,  he  will  be  per- 
showB  that  it  is  not  necessary  that  the  mitted  to  testify  by  means  of  signs."    1 
actual  will  should  be  read  over  if  there  Greenl.  Ev.,  {  366;  1  Best  Ev.,  {  148. 
is  proof  that  the  party  deceased  knew  the  [(q)  Swinb.,  pt  2,  2  10.] 
contents  of  it"    As  to  the  former  state  of  (r)  Longchamp  d.  Gkx)dfellow  v.  Fish, 
the  law  in  regard  to  the  competency  of  2  B.  &  P.  N.  B.  415 ;  [Edwards  v.  Finch- 
deaf  and  dumb  persons  to  execute  con-  am,  8  Curt  63, 7  Jur.  25 ;  and  see  Mitch- 
tracts  and  wills,  see  Brower  v.  Fisher,  4  ell  v.  Thomas,  6  Moo.  P.  C  C.  187, 12 
Johns.  Oh.  441.    As  to  the  present  state  Jur.  967J 
cl  the  law  <m  the  same  point,  see  Weir 

E  < 
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clearoBt  proof  that  no  impo-sition  has  been  practised.     This  remark 
espidallj  applies  to  wills  executed  by  the  inmates  of  luna- 
tic asylums^  (s)  '*'or  any  other  person  habituallj  or  coca- 
sionallj  afflicted  with  insanity. 

A  mad  or  lunatic  person  cannot^  during  the  insanity  of  his  mind, 
make  a  testament  of  land  or  goods ;  7  but  if,  during  a  lucid  interval, 
he  make  a  testament,  it  will  be  good,  {t)  Lord  Hardwicke  has  observed 
that  fraud  and  imposition  upon  weakness  may  be  a  suffi- 
cient ground  to  set  aside  a  will  of  real,  much  more  a  will 
of  personal  estate,  {sed  quasre  as  to  this  distinction  ?)  although  such 
weakness  is  not  a  sufficient  ground  for  a  commission  of  lunacy,  (u)  And 
Undu«  influ-  in  Mountain  v.  Bennett,  (x)  Lord  C.  B.  Eyre  laid  it  down. 
weak  mind.  that  although  a  man  may  have  a  mind  of  sufficient  sound- 
ness and  discretion  to  mai;iage  his  affiurs  in  general,  yet  if  such  a 
dominion  or  influence  be  obtained  over  him  as  to  prevent  his  exercisiDg 
thiit  discretion  in  the  making  his  will,  he  cannot  be  considered  as  hav- 
ing such  a  disposing  mind  as  will  give  it  effect  Li  this  case  the  will 
was  attempted  to  be  invalidated  on  the  ground  that  it  was  obtained  hy 
the  undue  influence  of  the  testator's  wife,  whom  he  had  married  from 
an  inferior  station ;  but  the  will  was  finally  supported,  amidst  much 
conflicting  testimony  as  to  the  state  of  the  testator's  mind,  prindpaUy 
on  the  evidence  of  the  attesting  witnesses,  who  were  persons  of  high 
character  and  respectability,  and  were  unanimous  as  to  the  testator's 
sanity  and  freedom  from  control.8 

(«)  Lord  Eldon  once  mentioned  his  it  was  held  that  he  was  somid  of  mind  at 

haying  heen  concerned  in  a  cause,  in  the  time.     See  1  Dow  179;  [Martin  v. 

which  a  gentleman  who  had  heen  some  Johnston,  1  Fost.  &  FinL  122 ;  Nichols  «. 

time  insane,  and  was  confined  at  Bich-  Ilinns,  1  Sw.  &  Tr.  239.] 

mond,  had    made  a  wiU.    It  was,  his  7.  See  Note  D,  posi  p.  99. 

lordship  observed,  of  lai^  contents,  pro-  (t)  Swinb.,  pt  2,  {  8,  pL  1,  4 ;  Bever- 

portioning  the  different  divisions  with  ley's  Oase,  4  Hep.  123  b ;   Kemble  «. 

the  most  prudent  care,  with  a  due  regard  Church,  8  Hagg.  278. 

to  what  he  had  previously  done  for  the  («)  Vide  2  Ves.  408. 

objects  of  his  bounty,  and  in  every  respect  (x)  1  Cox  855. 

pursuant  to  what  he  declared  before  his  8.  See  Note  E,  pott  p.  18L 
malady  he  intended  to  have  done;  and 

[*36] 
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[III  cases  of  weakness  of  mind  arising  from  the  near  approach  of 
death,  strong  proof  is  required  that  the  contents  of  the  in  oaae  of 

weaknen  of 

will  were  known  to  the  testator,  (y)  and  that  it  was  his  n»ind .  gtrong 

,        ,  ,      ■  proof  required 

spontaneous  act.  {z)^    A  suspicion  is  justly  entertained  of  ^^^^^^^ 
a  will  conferring  lai^  benefits  on  the  person  by  whom  or  *«°^  <>'  ^''^• 

[(y)  Mitchell  v.  Thomas,  6  Moo.  P.  G.  tion,  there  must  be  proof  of  instruction,  or 

C.  137, 12  Jur.  967 ;  Dumell  v.  Ck>rfield,  of  reading   over,  or   other   satisfactoiy 

1  Bob.  51  8  Jur.  915.    But  see  Beece  v.  eyidence  of  some  kind,  that  he  knew  and 

Preseej,  2  Jur.  (N.  S.)  380.  approved  of  the  contents  of  the  will. 

(f)  Tribe  v.  Tribe,  1  Bob.  776, 13  Jnr.  Billhoghurst  v.  Vickeis,  1  PMllim.  193 ; 

793;  and  see  Dufaur  v.  Croft,  3  Moo.  P.  Ingram  v.  Wjatt,  1  Hagg.  382;  Dodge  v. 

C.  C.  136;  Harwood  v.  Baker,  Id.  282;  Meech,  Id.  620;  Barry  v.  Bntlin,  1  Cart. 

In  le  Field,  3  Curt.  752.]  637;   Dumell  v,  Corfield,  1    Bob.  51; 

9.  In  the  case  of  Dumell  v.  Corfield,  1  Jones  v,  Goodrich,  5  Moore  P.  C.  16 ; 

Bob.  Bcc.  51,  Dr.  Lushington  said :  "The  Mitchell  v.  Thomas,  6  Moore  P.  C.  137 ; 

doctrine  is  that  proof  of  the  knowledge  Browning  v.  Budd,  6  Moore  P.  C.  430 ; 

of  the  contents  may  be  given  in  any  form ;  Greville  v,  Tylee,  7  Moore  P.  C.  320.  But 

that  the  degree  of  proof  depends  on  the  this  rule  only  applies,  or  at  least  only 

draimstances  of  each  case ;  that  in  per-  applies  with  any  stringency,  when  the 

feet  cipacity  knowledge  of  contents  may  instrument  b  inofficious — i.  «.,  not  conso- 

be  presumed,  but  that  when  the  capacity  nant  to  the  testator^  natural  afiecticms 

is  weakened,  and  the  benefit  to  the  drawer  and  moral  duties,  or  where  it  is  obtained 

of  the  will  is  large,  the  presumption  is  by  a  party  materially  benefited.     Brog- 

weaker,   the  suspicion  is  stronger  ;  the  den  v.  Brown,  2  Add.  449.    In  a  modem 

proof  mnat  be  more  stringent,  and  the  case  (Sankey  v.  Lilly,  1  Curt.  402,)  a  will 

court  mtut  be  satisfied  of  the  knowledge  had  been  propounded  in  ti'eondidU,  and 

of  the  contents  beyond  the  proof  of 'execu-  the  three  attesting  witnesses  only  had 

tion  by  the  testator.    I  must  add  another  been  examined.    The  testatrix  was  up- 

eoDsidersition — the  nature  of  the  instru-  wards  of  eighty  years  of  age  and  yery 

ment  erecnted — its  simplicity  or  com-  infirm ;  she  was  deaf  and  almost  blind, 

plezity.     «      «      *       I   have    always  and  the  instrument  had  been  drawn  up 

onderatood  the  doctrine  to  be,  that,  in  from  directions  given  by  the  executor, 

case  of  suspicion  (which  depends  upon  all  who  was  partially  the  residuaiy  legatee, 

the  circumstances  of  the  case,)  the  proof  and  no  instructions  were  proved  to  have 

is  to  be  in  proportion  to  the  d^;ree  of  been  given  by  the   deceased.     Sir   H. 

raspicion.    But  it  may  be  truly  said,  that  Jenner  Fust  pronounced  against  the  val- 

the  greater  loss  of  capacity,  the  more  idity  of  the  will,  not  on  the  supposition 

stringent  is  the  necessity  for  adequate  of  any  fraud  having  been  practised,  but 

proof  of  knowledge  of  contents."    If  from  on  the  ground  of  fiiilure  of  proof."  Wms. 

want  of  education  or  from  bodily  affile-  Ex'rs  (6th  Am.  ed.)  403,  et  seq.    See  also 

tion  the  testator  is  unable  ta  read,  it  must  Harwood  v.  Baker,  3  Moore  P.  C.  C.  282 ; 

be  proved  that  he  knew  the  contents  of  Croft  v.  Day,    1  Curt  784 ;    Dufaur  v. 

the  will;  his  execution  or  acknowledg-  Croft,3MooreP.  C.C.  136.  The  same  rule 

meat  of  the  will  is  not  sufficient.    Barton  as  to  knowledge  of  contents  is  laid  down 

«.  Bobins,  3  Phillim.  455,  n.  (e).    '*  So  it  in  the  American  cases  as  that  maintained 

is  an  established  rule  in  the  spiritual  in  the  English  cases  above  referred  to. 

court,  that,  where  the  capacity  of  the  In  Day  v.  Day,  2  Gr.  Ch.  (N,  J.)  549, 

testator  is  doubtful  at  the  time  of  execu-  552,  it  is  said :  **  In  this  case  it  is  without 


as  PERSONAL  DISABILITIES  OF  TE8TATOB8.        [CHAP.  IIU 

by  whose  agent  it  was  prepared,  (a)  or  of  a  will  in  favor  qf  a  medical 
siispiokH&wbca  attendant  in  whose  house  the  testator  resided ;  (6)  but  it 
by  legatee,  or    Boems  that  this  suspidon  goes  no  further  than  to  neoeasitate' 

in  ntvoir  of  ned- 

ioai  ettandant  somewhat  Stricter  proof  as  to  the  testator's  capacity,  though 
not  as  to  his  Jbiou^fed^eof  the  contents  of  the  wilL(c)    Such  knowledge 


question  that  the  testator  did  not  read  the  will,  with  the  contents  of  which  the 

will  himself.    It  was  not  in  his  posseadon  tor  was  aoqoainted,  the  instmment  will 

so  as  to  afford  him  an  opportonit7 ;  and  be  admitted  to  probate  although  it  wa» 

if  it  had  been,  he  was  so  weak  and  loi^as  neither  read  bj  him  nor  in  his  hearing* 

to  be  unable  to  do  it.    It  is  also  clear  that  Or  if  it  can  be  shown  that  the  will  in 

it  was  not  read  oyer  to  him.    It  must^  question  is  substantiallj  in  aooordanoe 

then,  be  shown  to  the  satisfaction  of  the  with  the  instructions  of  the  testator,  it 

court,  that  he  was  in  some  other  waj  may  be  considered  as  sufficient  eridenoe 

made  acquainted  with  the  contents  of  the  that  he  was  acquainted  with  its  contents, 

instrument,  and  approved  them.    In  this  II^  howeyer,  there  are  material  departures 

case  the  presumption  of  law  fisdls ;  and  it  from  the  prorisions  of  such  previous  will, 

becomes  the  duty  of  the  person  offering  especially  if  the  alterations  be  not  in 

the  will,  to  show  that  the  contents  of  the  accordance  with  the  known  feelings  of  the 

paper  were  fully  made  known  to  the  tea-  testator  toward  one  of  the  legatees  in  the 

tator.    So  if  the  testator  la  incapable  of  previous  will,  then  it  must  be  clearly 

reading  the  will,  whether  the  incapacity  shown  that  the  testator  fully  knew  and 

arise  from  blindness,  sickness,  or   any  understood  such  alterations  in  the  subee- 

other  cause,  the  rule  is  the  same,  and  the  quent  wilL 

burden  of  proof  ia  thrown  on  the  person        (a)  Paske  v.  OUat,  2PhiUim.  323;  Dur* 

offering  the  will.    1  Swin.  96;  4  Bums  ling«.  Loveland,  2  Curt.  225;  Baker  «• 

Ec  Law  66.     And  in  the  case  of  Bil-  Bate,  2  Moo.  P.  C.  C.317. 
linghurst  v.  Vickers,  1  PhilL  £c  Bep.        (6)  Jones  v.  Godrich,  6  Moo.  P.  G.  C. 

187,  it  was  held  that  when  the  capacity  16;  and  see  Miyor  v.  Knight,  4  No.  Gas. 

to  read  is  doubtful,  it  must  be  shown  that  661 ;  Gockroft  v.  Bawles,  Id.  237. 
the  will  was  read  over  or  that  it  conforms        (e)  Barry  v.  Butlln,  2  Moo.  P.  G.  G.  480, 

to  the  instructions  given.'^    See  also  Har-  1  Gnrt.  614,  687.    If  a  will  rational  oi» 

rison  «.  Bowan,    3  Wash.  G.  G.    680 ;  the  £bu»  of  it  is  shown  to  have  been  duly 

Harris  v.  Vanderveer's  Ez'r,  6  G.  £.  Gr.  executed,  it  ib  presumed  in  the  absence  of 

(N.  J.)  661 ;  Lyons  v.  Van  Biper,  11  Id.  any  evidence  to  the  contrary  that  it  waa 

337  ;   Gerrish    v,  Nason,  22  Me.  438 ;  made  by  a  person  of  competent  under- 

Downey  v,  Murphey,  1  Dev.  &  B.  87 ;  standing.    But  if  there  are  circumstances 

Stewart  v.  Lispenard,  26  Wend.  265;  Mo-  not  merely  opposed  to,  (Foot «.  Stanton,  1 

Kinch  V.  Gharles,  2  Bich.  229 ;  Tomkins  Deanel9,)  but  sufficient  to  counterbalanoe 

V.  Tomkins,  1  Bailey  92 ;  Ghandler  v.  that  presumption,  the  decree  of  the  court 

Ferris,  1  Harr.  (DeL)  464;   Pettes  v.  mustbe  against  its  validity,  unless  the  er- 

BiAgham,  10  N.  H.  516  ;   Wampler  v.  idence  on  the  whole  is  siAcient  to  estab- 

Wampler,  9  Md.  640.    In  Day  v.  Day,  lish  affinnaiiody  that  the  testator  was  of 

vbi  stipra,  it  was  held  that  if  it  be  estab-  sound  mind  when  he  executed  it    Sutton. 

lished,  either  by  direct  evidence  or  by  «.  Sadler,  3  C  B.  (N.  S.)  87 ;  Symes  «. 

circumstances  so  conclusive  as  to  admit  Green,  1  Sw.  &,  Tr.  401,  5  Jur.  (N.  8.^ 

of  no  reasonable  doubt,  that  the  will  in  742,  26  L.  J.,  Prob.  83. 
question  was  truly  copied  from  a  previous 
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is  of  oouise  ^requisite ;  {d)  but  it  will  be  presumed  if  there  is  no  evi- 
dence to  the  contraiy,  (e)  and  if  capacity  is  duly  proved.  (J)^^ 

<Q  Hastilow  «.  Stobie,  L.  B.,  1  P.  &D.  property  which  the  instnunent  purports 
fiL  to  direct"    In  Ban  v.  Battin,  1  Cartels 
(e)  Fultoo  V.  Andrew,  L.  B.,  7  H.  L.  687,  Mr.  Baron  Parke  said:  ''The  roles 
448.         .  of  law  according  to  which  cases  of  this 
(/)  Browning  v.  Bndd,  6  Moo.  P.  C.  C.  natore  are  to  be  decided,  do  not  admit  of 
48&    As  to  the  natore  of  fraud  necessary  aoy  dispote^  so  far  as  they  are  necessary 
t»  ioTalidate  a  will,  see  5  Moo.  P.  C.  G.  to  the  determination  of  the  present  ap- 
40.    As  to  the  nature  of  undue  influence  peal ;  and  they  have  beeo  acqoiesoed  in 
neoeseary  for  that  purpose,  see  Stolz  v.  on  both  sides.    These  rules  are  two :  the 
Sehoefle,  16  Jor.  909.    And  on  both  points,  first  that  the  onus  probandi  lies  in  every 
Bojse  V.  Bossborough,  6  H  L.  Oas.  1,  3  case  upon  the  party  propounding  a  wiU  ; 
Jor.  (N.  8.)  373.  and  he  must  satisfy  the  conscience  of  the 
10.  By  the  d^  law  a  will  written  by  a  court  that  the  instrument  so  propounded 
fenon  in  favor  of  himself  was  void.  Dig.  is  the  last  will  of  a  free  and  capable  tes- 
48,  tit  10,  {  15,  and  34,  {  8.    But  the  law  tator.    The  second    is   that   if  a  party 
-of  England  and  of  this  coantiy  does  not  writes  or  prepares  a  will  under  which  he 
go  to  that  extent    Although  the  will  be  takes  ft  benefit,  that  is  a  circumstance 
dnwn  by  the  party  to  be  benefited  thereby  which  ought  generally  to  excite  the  sus- 
ibatfactwUl  not  invalidate  the  will.  Wills  picion  of  the  court,  and  calls  upon  it  to 
drawn  by   attorneys,  as  well  as  those  be  vigilant  and 'jealous  in  examining  the 
^wn  bj  medical  attendants,  conferring  evidence  in  support  of  the  instrument,  in 
luge  benefits  upon  themselves,  have  been  favor  of  which  it  ought  not  to  pronounce 
flBtaiaed.    But  they  are  closely  scruti-  unless  the  suspicion  is  removed,  and  it  is 
nixed,  and  the  party  propounding  them  judicially  satisfied  that  the  paper   pro- 
^U  be  held  to  very  clear  proof  that  they  pounded  does  express  the  true  will  of  the 
'Cxpreas  the  voluntary  disposition  of  the  deceased.    These  principles,  to  the  extent 
^tttatoR,  free  from  any  undue  influence,  that  I  have  stated,  are  well  established. 
Flood  on  Wills  400,  et  seq,;  Walkem  on  The  former  is  undisputed.    The  latter  is 
Wills  IhOf  et  eeq.    In  Delafield  v.  Parish,  laid  down  by  Sir  John  Nicholl,  in  sub- 
25  N.  Y.  9,  Davies,  J.,  says :  "  In  regard  stance,  in  Paske  v.  Ollatt,  2  Phill.  323 ; 
to&e  effect  of  a  will  being  written  or  Ingram  v.  Wyktt,  1  Hagg.  388,  and  Bil- 
fnwQied  by  one  interested  in  its  provis-  linghurst  v.  Vickers,  1  Phill.  187,  and 
ioQB,  the  maxim,  qui  ee  acripmt  kceredemf  it  is  stated  by  that  very  learned  and  ex- 
basimpoeedyby  law,  an  additional  burden  perienced  judge  to   have   been  handed 
-on  thoie  claiming  to  establish  a  will  under  down  to  him  by  his  predecessors ;  and  this 
^^i^^ometances  which  call  for  the  applicar  tribunal  has  sanctioned  and  acted  upon  it^ 
^&  of  that  rule ;  and  the  court,  in  such  a  in  a  recent  case,  that  of  Baker  v.  Batt,  1 
'^JQttlj  requires  proof  of  a  more  clear  Curteis  125.     Their  lordships  are  fully 
^  tttisfifustory  character."    It  is  said  by  sensible  of  the  wisdom  of  this  rule,  and 
^  ootirt,  in  Crispell  v.  Dubois,  4  Barb,  the  importance  of  its  practical  applica- 
nt "That  though  this  rule  of  the  civil  tion  on  all  occasions;  at  the  same  time 
*^  b«s  not  been  adopted  in  our  courts,  their  lordships  think  it  fit  to  observe  es- 
7^  they  do  demand  satisfactory  proof  in  pedaily  as  there  has  been  some  discussion 
wi  eases  that  the  party  executing  the  on  this  point,  towards  the  close  of  this  in- 
^  clearly   understood  and  freely  in-  quiry,  that  some  of  the  expressions  re- 
^^>~ttl  to  make  that  disposition  of  his  ported  to  have  been  used  by  Sir  John 

[*36] 
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Where  undue  influenoe  is  supposed  to  have  been  exercised  in  obtain- 
in  suohoaaes     ing  a  will,  it  seems  that  the  whole  will  ,is  not  neoesBariljr 


bepro««r        void,  but  it  will  be  left  to  a  jury  in  the  case  of  real 

Nicholl,  in  laying  down  this  doctrine,  ap-  and  the  fact  of  ezecation ;  from  which  the 
pear  to  them  to  be  somewhat  equivocal  and  knowledge  of,  and  assent  to,  the  contents 
capable  of  leading  into  error  in  the  inyesti*  of  the  instroment  are  sasamed ;  and  it  can- 
gationanddecisionof  questions  of  this  na-  not  be  that  the  simple  fact  of  the  party 
tare.  It  is  said  that  where  the  party  ben-  who  prepared  the  will  being  himself  a 
efited  prepares  the  will,  the  presumption  legatee,  is  in  every  case^  and  under  all  cir- 
and  onus  probandi  are  against  the  instru-  cumstances,  to  create  a  contrary  presnmp- 
ment  and  the  proof  must  go  not  merely  tion,  and  to  call  upon  the  court  to  pro- 
to  the  act  of  signing,  but  to  the  knowledge  nounce  against  the  will,  unless  additioDaL 
of  the  contents  of  the  paper,  (Paske  v.  01-  evidence  is  produced  to  prove  the  knowl- 
latt,  2  Phill.  323),  and  that  where  the  edge  of  its  contents  by  the  deceased.  A. 
capacity  is  doubtful,  there  must  be  proof  single  instance,  of  not  infrequent  oocor- 
of  inatructions,  or  reading  over ;  Billing-  rence,  will  test  the  truth  of  this  propoei- 
hurst  V,  Vickers,  1  Phill.  143.  If  by  tion ;  a  man  of  acknowledged  competence 
these  expressions  the  learned  judge  meant  and  habits  of  business,  worth  £100,000,. 
merely  to  say,  that  there  are  cases  of  wills  leaves  the  bulk  of  his  property  to  his 
prepared  by  a  legatee,  so  pregnant  with  £unily,  and  a  legacy  of  £50  to  liis  oonfi- 
suspicion  that  they  ought  to  be  pronounced  dential  attorney,  who  prepared  the  will ;. 
against  in  the  absence  of  evidence  in  sup-  would  this  fact  throw  the  burden  of  proof 
]K>rt  of  them,  and  that  extending  to  clear  of  actual  cognizance  by  the  testator  of  the 
proof  of  the  actual  knowledge  of  the  con-  contents  of  his  will  on  the  party  propound- 
tents  by  the  supposed  testator  and  that  ing  it,  so  that  if  such  proof  were  not  sup- 
instructions  proceeding  from  him,  or  the  plied  the  will  would  be  pronounced 
reading  over  the  instrument  by  or  to  him  against  ?  The  answer  is  obvious ;  it  wonlcl 
are  the  most  satisfactory  evidence  of  such  not  All  that  can  be  truly  said  is,  that  if 
knowledge,  we  fully  concur  in  the  propo-  a  person,  whether  attorney  or  not,  pre- 
sition  so  understood ;  in  all  probability  pares  a  will  with  a  legacy  to  hima^K,  it  i» 
the  learned  judge  intended  no  more  than  at  most  a  suspicious  circumstance  of  more 
this.  But  if  the  words  used  are  to  be  or  less  weight,  according  to  the  fiKsts  of 
construed  strictly ;  if  it  is  intend^  to  be  each  particular  case ;  in  some,  of  no- 
stated  as  a  rule  of  law,  that  in  every  case  weight  at  all,  as  in  th;e  case  suggested,  va- 
in which  the  party  preparing  a  wiUde-  lying  according  to  circumstances;  for  in- 
rives  a  benefit  under  it,  the  onus  probandi  stance,  the  qtiantum  of  the  l^;acy,  and 
is  shifted,  and  that  not  only  a  certain  the  proportion  it,  bears  to  the  property 
measure,  but  a  particular  species  of  proof  disposed  of,  and  numerous  oth^  oontin- 
is  therefore  required  from  the  party  pro-  gencies ;  but  in  no  case  amounting  to- 
Iiounding  the  will,  we  feel  bound  to  say  more  than  a  circumstance  of  suspicion,, 
that  we  conceive  the  doctrine  to  be  incor-  demanding  the  vigilant  care  and  circnm- 
rect  The  strict  meaning  of  the  term  spection  of  the  court  in  investigating  the 
'  onus  probandi '  is  this,  that  if  no  evidence  case  and  calling  upon  it  not  to  grant  pro- 
is  given  by  the  party  on  whom  the  burden  bate  without  full  and  entire  satis&ctioiK 
is  cast,  the  issue  must  be  found  against  that  the  instrument  did  express  the  real 
liim.  In  all  cases  this  onus  is  imposed  on  intentions  of  the  deceased.  Now  can  it 
the  party  propounding  a  will ;  it  is  in  be  necessary  that  in  all  such  ecues,  even  it 
general  discharged  by  proof  of  capacity  the  testator's  capacity  is  doubtful,  the  pre- 
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estate^  (^)  and  to  the  judge  of  Ihe  court  of  probate  in  the  case  of  per- 
sonalty, (A)  to  determine  what  entta  were  obtained  by  Part  of  a  win 

1         .\i  -  ,         .rt  1  .1,    1        1     1        T    may  be  void 

undue  influence^  and  such  gifts  onlj  will  be  declared  anduiarert 
void.] 


vaUd. 


ose  species  of  evidence  of  tlie  deceased's  as  an  ordinary  person  will  be  presumed 

knowledge  of  the  will  is  to  be  in  the  shape  to  be  conscious,  that  an  unjust  result  was 

of  instructions  for,  or  reading  over  the  being  obtained  in  having  the  will  made  as 

instrument?    Thej  form,  no  doubt,  the  it  was,  and  such  result  is  attained  through 

WMf  satis&ctory,  but  they  are  not  the  only  the  agency  of  other  minds  than  that  of  the 

Batis&ctory  description  of  proof  by  which  testator  the  will  cannot  be  maintained. 

the  cognizance  of  the  contents  of  the  will  *     *     *     *     The  clearest  evidence  is 

may  be  brought  home  to  the  deceased,  required  that  there  was  no  fraud  or  mis- 

The  court  would  naturally  look  for  such  take.     The  presumption  is  against  the 

evidence ;  in  some  cases  it  might  be  im-  propriety  of  the  transaction,  and  the  onus 

possible  to  establish  a  will  without  it,  but  of  establishing  the  devise  to  have  been 

it  has  no  right  in  every  case  to  require  voluntary  and  well  understood  rests  upon 

it''    In  such  a  case,  where  the  testatrix  the  party  claiming ;  and  this  in  addition 

VIS  very  old  and  near  her  end,  and  the  to  the  evidence  to  be  derived  from  the  ex* 

irill  was  largely  in  favor  of  the  person  ecution  of  the  will  conveying  or  devising 

procarbg  its  execution,  Wagner,  J.,  said :  the  property.    From  the  nature   of  the 

"It  is  within  the  experience  and  observa-  transaction  undue  influence  is  presumed, 

tioQ  of  every  one  that  old  persons  in  at-  and  the  absence  of  it  must  be  shown  by 

limts  may  be  easily  imposed  upon  by  the  party  sustaining  the  devise ;  but  the 

those  in  whom  they  confide.     Where,  presumption  is  one  of  fact,  and  not  of 

tWeibre,  a  party  standing  in  this  relar  law,  and  may  be  rebutted  by  proper  evi- 

tion  to  sach  a  testator  prepares  a  will  in  dence."    Harvey  v.  Sullens,  46  Mo.  147, 

his  own  fnvor,  it  cannot  but  excite  suspi-  151.    Although  there  is  no  rule  of  law 

don,  and  create  in  the  minds  of  those  who  which  prevents  a  person  from  bequeath- 

vt  called  upon  to  pronounce  on  it  a  de-  ing  hb  property  to  his  medical  attendant, 

sire  to  hare  other  evidence  than  proof  of  yet  it  is  a  very  suspicious  circumstance  if 

the  execation  of  the  instrument  and  the  a  will  be  made  by  one  suffering  from  a  se- 

testable  capacity  of  the  deceased.  Where  vere  illness,  in  a  secret  and  clandestine 

A  penoQ  is  so  sick,  worn  out  and  enfee-  manner,  and   it  confers  a  large  benefit 

bled  that  he  is  a  mere  passiye  instrument  upon  the  then  medical  attendant  of  the 

in  the  hands  of  those  who  produce  the  testator.    Ashwell  v.  Lomi,  2  L.  B.,  P.  & 

^  or  where  he  allows  others  to  control  D.  477.    In  such  case  the  onus  will  be 

ud  dispose  of  his  estate  in  order  to  es-  upon  the  party  benefited  to  maintain  the 

^P^  theb  offensive  dictation  and  annoy-  will  beyond  question.    lb.    Where  there 

SAces,  it  is  evident  such  a  will  ought  not  is  a  great  change  of  disposition,  and  a 

^  ^  permitted  to  stand ;  and  if  the  per-  total  departure  from  former  testamentary 

^i^  ui  whose  fayor  or  through  whose  in-  intentions  long  adhered  to,  it  is  material 

flnence  the  will  is  made,  either  for  his  to  examine  the  probability  of  the  change, 

^^'^i  benefit  or  that  of  others,  is  conscious,  especially  if  at  the  time  of  making  the 

[(9)  Trimleston  v.  FAlton,  1  D.  &  Q.  210 ;  Haddock  v.  Trotman,   1  Fost.  & 

^1  Hippesley  v.  Homer,  T.  &  B.  48,  n. ;  Finl.  31.    See  post  ch.  XIII. 

^^  GuiUamore  v.  O'Grady,  2  J.  &  Lat.  (A)  See  Allen  v.  Macphcrson,  1  H.  L. 

Cas.  191,  11  Jur.  785.] 


72  PBE80KAL  DISABILITIES  OF  TESTATORS.        [CHAP.  m. 

It  appears^  that  though  an  inquisition  finding  a  man  a  lunatic  is 
j^ooutioa  prima  fade  evidence  of  lunacy  during  the  whole  period 
avideace  of       covercd  by  Buch  inquisition,  yet  it  does  not  preclude  proof 

testamentary  •'  ^  it  i  3 

inoi^MMity.        that  the  execution  of  a  will^  or  any  other  act,  occurred 
during  a  lucid  interval,  (i) 

The  principle  is  very  ably  stated  by  Sir  W.  Wynn  in  his  judgment 
Lvoid inter-  in  Cartwright  V.  Cartwright :  ( J;)  ^^If  you  can  establish 
that  the  party  afflicted  habitually  by  a  malady  of  the 
mind  has  intermissions,  and  if  there  was  an  intermission  of  the  disorder 
at  the  time  of  the  act,  that  being  proved,  is  sufficient,  and  the  general 
habitual  insanity  will  not  affect  it ;  but  the  effect  of  it  is  this — ^it  inverts 
the  order  of  proof  and  of  presumption ;  for,  until  proof  of  habitual 
insanity  is  made,  the  presumption  is,  that  the  party,  like  all  human 
creatures,  was  rational ;  but  where  an  habitual  insanity  in  the  mind  of 
the  person  who  does  the  act  is  established,  then  the  party  who  would 
take  advantage  of  the  fact  of  an  interval  of  reason,  must  prove  it.''  ^^ 

later  dispoBition  the  capacity  is  doubtful,  torily  p'roved  by  circainstantial  evidence. 

still  more,  if  the  person  in  whose  favor  Day  «.  Day,  2  Gr.  Ch.  (N.  J.)  649. 

the  change  is  made,  possessing  great  in-  (t)  Hall  v.  Warren,  9  Yes.  606;  In  re 

fluence  and  authority  over  the  testator,  Watts,  1  Curt  694 ;  [and  see  Greagh  v. 

originates  and  conducts  the  whole  trans-  Blood,  2  J.  &  Lat.  609 ;  Snook  «.  Watts, 

action.    Marsh  v.  Tyrrell,  2  Hagg.  S4 ;  11  Bear.  106 ;  Oooke  v.  Gholmondely,  2 

see  also  lyier  v,  Gardiner,  36  N.  Y.  669.  Mac.  &Qt,  22 ;  Bannatyne  «.  Bannatyne, 
The  position  and  conduct  of  the  principal .  16  Jur.  864.] 

beneficiary  toward  the  testator,  especially  (k)  1  Phillim.  100 ;  [and  see  2  Id.  466, 

atthetimeof  the/ae(tfmofthewill,have  2Add.209;  Steed  v.  Galley,  1  Keen.  620 ; 

an  important  bearing  in  this  connection.  Tatham  9.  Wright,  2  B.  &  My.  1 ;  Bor- 

Tjler  V,  GkuxLiner,  vhi  supra.    Although  lase  v,  Borlase,  4  No.  Gas.  106.] 

the  fact  that  the  will  was  drawn  by  the  11.  The  most  serious  question  in  this 

principal  legatee,  or  by  one  taking  any  connection  is,  what  is   the   distinction 

great  advantage  under  it  will  not  of  ne-  between  a  remission  of  the  disease  and  a 

cessity  inyalidate  it ;  yet  the  presumptions  lucid  interval  ?    An  eminent  writer  aayv : 

will  be  against  such  a  will,  and  the  court  ^*  By  a  lucid  interval  we  are  to  understand 

will  require  clear  proof  that  the  testator  a  temporary  cessation  of  the  insanity,  or 

thoroughly  understood  its  contents  and  a  perfect  restoration  to  reason.    This  state 

freely  executed  it.    Beall  v.  Mann,  6  Ga.  differs  entirely  from  a  remisBion,  in  which 

466.    So,  too,  where  it  was  written  by  the  there  is  a  mere  abatement  of  the  symp- 

executor  named  in  it,  and  the  entire  prop-  toms."  Taylor  Med.  Jur,  661.    The  test 

er^  was  given  to  persons  not  of  kin  to  the  as  to  a  ludd  interval  appears  to  be  differ- 

testator.  ^    Gramer  v.  Grumbaugh,  8  Md.  ent  where  a  person  is  laboring  under  an 

49L    But  it  is  not  necessary  that  there  be  insane   delusion   from   that  where   the 

direct  evidence  that  the  testator  knew  the  party  is  afflicted  with  habitual  insanity 

contents  of  the  will ;  this  maybesatisfao-  unaccompanied  with  delusions.    In  the 


CHAP.  m.J        PERSONAL  DISABILITIES  OF  TESTATORS,  73 

[It  has  been  laid  down  that  the  test  of  a  person  being  of  ^unsound 
mind  in  a  legal  sense  is  the  existence  of  a  delusion^  (/)  or  in  what  tm- 
a  belief  in  facts  which  an  ordimuy  person  would  not  mind  oonsiflis. 

fenner  case  his  sanity  is  to  be  tested  by  posed  that  he  is  in  as  perfect  possession 
directing  his  attention  to  the  sabject  of  his  senses  as  if  he  had  never  been  ill. 
matter  of  the  delusion ;  in  the  latter  bj  In  ordinary  drcnmstanoeSy  and  under 
iuB  answers  to  questions,  his  apparent  ordinary  excitement,  his  perceptions  may 
reodlection  of  past  transactions,  and  his  be  accurate  and  his  judgment  perfectly 
reasooingjustly  with  regard  to  them  and  sound;  but  a  degree  of  irritability  of 
with  regard  to  the  conduct  of  indiyiduals.  brain  remains  behind,  which  renders  him 
Nichols  V.  Binns,  1  8w.  &  Tr.  239.  unable  to  withstand  any  unusual  emotion, 
PAgoesseaa,  in  tiie  case  of  the  Abb^  any  sudden  provocation,  or  any  unex- 
d'Orleans,  said :  '^  It  must  not  be  a  super-  pected  and  pressing  emergency.  *Were 
ficial  tranquility,  a  shadow  of  repose,  but  not  this  the  case,  it  is  manifest  that  he 
CD  the  oontraiy  a  profound  tranquility,  a  would  not  be  more  liable  to  a  fresh  par- 
leal  repose ;  it  must  be  not  a  mere  ray  of  oxysm  than  if  he  had  never  been  attacked, 
reasan,  which  only  makes  its  absence  And  the  opposite  is  notoriously  the  fact ; 
more  apparent  when  it  is  gone — ^not  a  for  relapses  are  always  to  be  dreaded,  not 
flash  of 'lightning,  which  pierces  through  only  after  a  lucid  interval,  but  even  after 
the  darkness  only  to  render  it  more  a  perfect  recovery.  And  it  is  but  just,  as 
gloomy  and  dismal — ^not  a  glimmering  well  as  proper,  to  keep  this  in  mind,  as  it 
wluch  joins  the  night  to  the  day;  but  a  has  too  often  happened  that  the  lunatic 
perfect  light,  a  lively  and  continued  lua-  has  been  visited  with  the  heaviest  re- 
tie,  a  fiill  and  entire  day  interposed  sponsibility  for  acts  committed  during 
between  the  two  separate  nights  of  the  such  an  interval,  which,  previous  to  the 
finy  that  precedes  and  follows  it;  and,  to  first  attack  of  the  disease,  he  would  have 
tmt  another  image,  it  is  not  a  deceitful  shrunk  from  with  horror."  Observations 
and  faithless  stillness  which  follows  or  on  Mental  Derangement  241.  "To  con- 
forebodes  a  storm,  but  a  sure  and  steadfiast  stitute  what  is  caHed  a  lucid  inUrcal, 
tnmqmli^  for  a  time,  a  real  calm,  a  per-  absence  of  the  disease  itself,  not  of  the 
feet  serenity ;  in  fine,  without  looking  for  particular  delusion  only,  must  be  shown, 
so  many  metaphors  to  represent  our  idea,  and  the  party  must  freely  and  voluntarily, 
it  must  be  not  a  mere  diminution,  a  and  without  any  design  at  the  time  of 
renuBsion  of  the  complaint,  but  a  kind  of  pretending  sanity  and  freedom  from  de- 
temporary  cure,  an  intermission  so  clearly  lusion,  be  able  to  confess  his  delusion." 
marked  as  in  every  respect  to  resemble  Flood  on  Wills  388 ;  Walkem  on  Wills 
the  restoration  of  health."  Pothier  on  107,  etaeq.:l  Bedf.  on  Wills  107,  et  $eq.  ; 
Obligations  (appendix)  579.  Dr.  Combe,  Wms.  Ejers  (6th  Am.  ed.)  M,  a  ug. 
irho  will  be  universally  received  as  a  "But  although  the  law  recognizes  acts 
high  aathority  on  this  class  of  diseases,  done  during  such  intervals  as  valid,  yet 
says:  "But  however  calm  and  rational  it  is  scarcely  possible  to  be  too  strongly 
the  patient  may  appear  to  be  during  the  impressed  with  the  great  degree  of  cao- 
Incid  intenrals,  as  they  are  called,  and  tion  necessary  to  be  observed  in  examin- 
while  enjoying  the  quietude  of  domestic  ing  the  proof  of  a  lucid  interval;  and 
society,  or  the  limited  range  of  a  well-  such  proof  la  matter  of  extreme  difficulty, 
regulated  anylum,  it  must  never  be  sup-  for  this,  among  other  reasons,  viz.,  that 

[(0  But  see  Nichols  o.  Binns,  1  Sw.  &  Tr.  239.] 

[*37] 
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credit,  or  a  belief  which  one  cannot  understand  how  any  person  in  his 
senses  should  hold ;  and  that  mere  eccentricity  of  habits  or  perversioD 

« 

the  patient  is  not  unfreqaentlj  rational,  its  demands,  and  scmtinizing  in  its  judg- 

to  all  ontward  appearance,  withoat  any  ment,  of  facts  adduced  to  exhibit  and 

real  abatement  of  iuB  malady.    On  the  demonstrate  intelligent  action  at  the  time 

other  hand,  if  the  deceased  was  subject  to  of  the  event  under  investigation.    The 

attacks  producing  temporary  incapacity,  principle  is  thus  stated  in  the  Institatea : 

and  was  at  other  times  in  full  possession  '  Furiosi  atUem  a  per  id  iempu$  foeerini 

of  his  mental  powers,  such  attacks  may  tettamentttm  quo  furor  eorum  intermmu*  ett, 

naturally  create  in  those  who  only  hap-  jureUstaHeaaevideiUur,  Quilnuwmeat  per- 

pened  to  see  him  when  subject  to  them  a  missutn/ooere  tettameiUwn*  (lib.  2»  tit  12, 

strong  opinion  of  his  permanent  inca-  21);  and  it  has  been  fully  admitted  in 

pacil^.    These  considerations,  while  they  its  broadest  extent  in  the  ecclesiastical 

tend  to  reconcile  the  apparent  contradic-  courts.    White  «.  Driver,  1  PhiUim.  R. 

tions  of  witnesses,  render  it  necessary  for  84 ;  Chambers  v.  The  Queen's  Proctor,  2 

the  court  to  rely  but  littie  upon  mere  Curteis  415.    There  can  be  no  doubt  that 

opinion,  to  look  at  the   grounds   upon  during  an  intermission  of  the  disease  the 

which  opinions  are  formed,  and  to  be  testamentary  capacity  is  restored/'  Gom* 

guided  in   its  own   judgment   by  facto  bault  v.  Public  Administrator,  4  Bradf. 

proved,  and  by  acte  done,  rather  than  by  226.    It  was  remarked  by  Sir  John  Nich- 

the  judgmento  of  others."    Wms.  Ex'rs  oil,  in  Brogden  v.  Brown,  2  Add.  445 : 

(6th  Am.  ed.)  34.    In  Att.-Gen.  v,  Pam-  ''The  case  then  set  up  in  opposition  to 

ther,  S  Bro.  C.  C.  444,  Lord  Thurlow  the  will  is  confessedly  one  of  delirium  as 

said:  ''By  a  perfect  interval  I  do  not  contra-distinguished  from  fixed  mental 

mean  a  cooler  moment,  an  abatement  of  derangement,  or  permanent  proper  mi- 

pain  or  violence,  or  of  a  higher  state  of  eanity.     Now    the    two    cases,  however 

torture,  a  mind  relieved  from  excessive  similar  in  some  respecte,  are  still  distin- 

pressure;  but  an  interval  in  which  the  guished  each  from  the  other  in  several 

mind,  having  thrown  off  the  disease,  had  particulars  ;    and  in  no  one  particular 

recovered  ito  general  habit."    In  a  case  more  than  in  the  greater  comparative 

in  New  York  it  was  said  by  Bradford,  facility  of  proving  a  lucid  inierval  in  the 

surrogate :  "  Among  the  most  mysterious  one  than  in  the  other  case.    A  principal 

of  the  phenomena  of  the  human  mind,  is  reason  of  this  is  the  following :  In  cases 

the  variation  of  the  power  and  orderly  of  permanent  proper  insanity  the  proof 

action  of  the  faculties,  under  different  of  a  lucid  interval  is  matter  of  extreme 

circumstances  and  conditions,  and  at  dif-  difficulty,  as  the  court  has  often  had  ooca- 

ferent  times ;  and  especially  mysterious  sion  to  observe,  and  for  this  among  other 

is  the  oscillation  from  insanity  to  sanity,  reasons— namely,  that  the  patient  as  af- 

the  rational  power  often  fluctuating  to  and  fected  is  not  unfrequentiy  nUional  to  all 
fro,  until  reason  ultimately  settles  down  '  outward    appearance   without   any    real 

firmly  upon  her  throne,  or  falls,  never  abatement  of  his  malady,  so  that  in  troth 

again  to  resume  her  place  in  this  life,  and  substance  he  is  just  as  insane  in  his 

Without  speculating  upon  this  interesting  apparently  rational  as  he  is  in  his  visible 

theme,  it  is  sufficient  to  say  that  the  law  raving  fito.    But  the  apparently  rational 

recognizes  the  fiict  established  by  experi-  intervals  of  persons  merely  delirious  for 

ence,  and  does  not  hesitate  to  ratify  the  the  most  part  are  really  such.    Deliriom 

validity  of  a  transaction  performed  in  a  is  a  fluctuating  state  of  mind,  created  by 

lucid  interval ;  though  it  is  exacting  in  temporary  excitement ;  in  the  absence  of 
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of  feeliiig  and  oonduct^  forming  what  is  termed  moral  insanity^  do  not 
ooi]8titatel^alincapacit7.(m)12  General  insanity  must  be  distingoiahed 

which  to  be  aBcertained  by  the  aippeaarafnM  designed  to  induce  the  testator  to  make 
of  the  patient  the  patient  is  most  com-  an  improper  will.  Lucas  v.  Parsons,  vbi 
monly  fva%  sane.  Henee  as  also  from  supra/ In  re  Ghingwere's  Estate,  14  Penna» 
their  greater  presumed  frequency  in  most  St  417 ;  Morrison  v.  Smith,  3  Brad!  209; 
cues  of  delirium  the  probabilities  a  priori  In  doubtful  cases,  the  reasonableness  or 
in  iaTor  of  a  lucid  interval  are  infinitely  not  of  the  will,  in  its  rarious  provi- 
BtroDger  in  a  case  of  delirium  than  in  one  sions,  is  entitled  to  great  weight.  Clark 
of  permanent  proper  insanity,  and  the  v.  Fisher,  vbi  supra.  In  the  case  of 
diffictdty  of  proving  a  ludd  interval  is  McAdam  v.  Walker,  1  Dow.  148,  Lord 
leBB  in  the  same  exact  proportion  in  the  Eldon,  C,  mentioned  a  case  where  a  gen- 
fonner  than  it  is  in  the  latter  case."  tleman,  who  had  been  some  time  insane, 
See  also  Cartwright  v.  Cartwright,  1  Phil-  and  who  had  been  confined,  until  the 
lim.  90;  Cooke  v.  Cholmondely,  2  MacN.  hour  of  his  death,  in  a  mad-house  of  the 
&  G.  21 ;  Sutton  v.  Sadler,  3  G.  B.  (N.  S.)  better  sort,  had  made  a  will  while  so  oon- 
90;  Boyd  v.  Eby,  8  Watts  66 ;  Lucas  v.  fined.  The  question  was  whether  he  was 
Pareoos,  27  Ga.  593 ;  Clark  r.  Fisher,  1  of  sound  mind  at  the  time  of  making  the 
Pdge  171 ;  Bush  v.  Megee,  36  Ind.  69 ;  will.  It  was  a  will  of  large  contents,  pro- 
Harden  V,  Hays,  9  Penna.  St.  161 ;  Wright  portioning  the  different  provisions  with 
r.  Lewis,  5  Bich.  212;  Chandler  v.  Bar-  the  most  prudent  and  proper  care,  with 
lett,  21  La.  Ann.  58 ;  Wood  v.  Sawyer,  a  due  regard  to  what  he  had  previously 
PhilL  L.  (N.  C.)  251  ;1  Townshend  v.  done  for  the  objects  of 'his  bounty,  and  in 
Townshend,  7  Gill  10 ;  Gk)ble  v.  Grant,  2  every  respect  pursuant  to  what  he  had 
6r.  Oh.  (N.  J.)  629 ;  Halley  v.  Webster,  declared,  previous  to  his  malady,  he  in- 
21  Me.  461.  To  establish  a  ludd  inter-  tended  to  have  done.  It  was  held  that 
nd,  such  restoration  of  the  sound  mind  he  was  of  sound  mind  at  the  time  of  the 
most  be  shown,  as  to  enable  the  testator  execution  of  the  will.  In  Chambers  v^ 
"soundly  to  jndge  of  the  act."  Boyd  v.  Queen's  Proctor,  2  Curt.  415,  the  testator 
£by,  11^'  supra;  Lucas  v.  Parsons,  vifn  made  his  will  on  the  15th  of  the  months 
Mpra/  Clark  V.  Fisher,  ubi  supra;  Jack-  and  killed  himself  on  the  16th  of  the 
nnvL  Van  Dnsen,  5  Johns.  144;  Gk>mbault  same  month.  It  was  proved  that  he  had 
V.  Pub.  Adm'r,  4  Bradf.  2*26.  Although  been  affected  by  delusions  on  the  12th, 
one  under  a  commission  of  lunacy  is  pre-  13th,  and  14th  of  the  same  month.  The 
lofflptively  incompetent  to  execute  a  valid  will  was  particularly  rational,  and  it  was 
vill,  yet,  if  he  be  restored  to  his  reason,  he  sustained  on  the  ground  that  it  had  been 
inay  do  so,  and  there  must  be  the  clearest  made  during  a  lucid  interval.  In  pro- 
yiwji  that  reason  was  actually  restored,  nouncing  the  decision  of  the  court,  Sir 
Aad,  under  such  circumstances,  there  must  Herbert  Jenner  saidj  "  What  is  the  oourt 
be  satisfactory  proof  that  the  will  was  to  do  in  order  to  see  whether  the  act  of 
made  freely  and  without  any  iofluenoe  the  deceased  is  a  valid  act?    It  must  look 

[(»)  Frere  v.  Peacocke,  1  Bob.  442, 11  Mudway  t.  Croft,  3  Curt.  671,  7  Jur.  979 ; 

Jor.  247 ;  see  S.  C.  in  a  previous  stage,  3  Ditchboum  v,  Feam,  6  Jur.  201 ;  Goldie 

Curt  664,  7  Jur.  998,  where  a  plea  of  he-  v,  Murray,  Id.  608 ;  Austen  v.  Graham,  8 

reditary  insanity   was  disallowed.     See  Moo.  P.  C.  C.  493.] 

also  Grimani  v.  Draper,   12  Jur.  925 ;  12.  See  Note  D,  post  p.  99. 
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from  partial  insanity  or  monomania.     In  case  of  the  former,  a  lacid 

interval,  a  real  absence,  at  the  time  of  making  the  will,  of  the  disease 

to  the  manner  in  which  the  act  was  done,  a  greater  or  lees  extent,  taken  plaoe^  so  as 

to  satisfy  itself  whether  a  lucid  interval  to  incapacitate  him  to  make  a  will,  those 

was  established.    It  cannot  be  contended  who  wonld  undertake  to  establish  a  will 

that  the  delusion  was  fixed  and  of  long  thereafter   made,    daring    his   sickness, 

duration,  and,  if  done  during  a  lucid  should  be  holden  to  prove,  that  he  had, 

interval,  the  act  will  be  valid,  notwith-  at  the  moment  of  making  his  will,  reooT- 

«taiiding  previous  and  subsequent  insan-  ered  the  use  of  his  reason."    But  there 

ity.''    Where  actual  (proper)  insanity  is  are  writers  of  repute  who  maintain  that 

proved  to  have  once  shown  itself,  it  is  neces-  there  is  no  such  thing  as  a  lucid  interval 

sary  to  prove  cUaarlyj  either  perfect  recov-  — that  what  is  commonly  styled  a  lacid 

•ery  or,  at  least,  a  lucid  interval  at  the  interval,  is  not  a  remission  of  the  disease, 

lime  of  the  factumf  in  order  to  allow  any  but  merely  an  absence  of  the  symptoms. 

alleged  testamentary  instrument  to  be  pro-  In  support  of  this  view.  Dr.  Hammond 

•nounoed  for  as  a  valid  will.    Ayrey  «.  says:      "A  diseased  brain  will  always 

Hill,  2  Add.  206;  White  v.  Driver,  1  produce  a  diseased  mind.     To  assume 

Phillim.  84;  Halley  v.  Webster,  21  Me.  that,  because  a  patient,  after  a  severe 

461.    Sir  John  NichoU  says:    ''Whether  access  of  mania,  extending  perhaps  over 

where  the  excitement  in  some  degree  is  several   days   or    months,  gradually  or 

proved  to  have  actually  subsisted  at  the  even  suddenly,  becomes  calm  or  appa- 

time  of  the  act  done,  it  did  or  did  not  rently  rational,  he  is  therefore,  for  the 

subsist  in  the  reqmgUe  degree  to  vitiate  time  being,  re-invested  with  all  the  God- 

4he  act  done,  must  depend,  in  each  case  like  qualities  which  the  healthy  human 

upon  a  due  consideration  of  all  the  cir-  mind  possesses,  is  most  illogical  and  un- 

-cumstances  of  the  case  itself  in  particu-  scientific.    Would  it  not  be  strange  if 

lar.    The  result  will  depend  upon  the  there  were  not  these  occasional  remis- 

deceased's  state  and  condition  at  the  time  sions  ?    The  brain  'can  endure  a  great 

(to  be  collected  principally  from  what  deal  of  fiitigue,  but  fency  how  racked, 

passed  at  the  time)  of  his  giving  instruo-  how  weary,  how  thoroughly  exhausted  it 

dons  for  and  signing  the  instrument  now  must  be  with  the  burning  fimdes,  the 

propounded  as  and   for  his  last  will."  rapid  succession  of  ideas,  the   ravings 

Ayrey  v.  Hill,  ubi  mpra.    In  Halley  v.  which  characterise  the  maniacal  coudi- 

Webster,  21  Me.  461,  463,  it  was  said  by  tion.   There  is  no  dispdkition  to  misinter- 

Whitman,  C.  J. :    "  No  position  can  be  pret  the  significance  of  remissions  whicli 

better  established  than  that,  if  a  testator,  occur  in  other  diseases.    No  one  thinks 

a  short  time  before  making  his  will,  be  the  epileptic  is  cured  after  he  has  had 

proved  to  have  been  of  unsound  mind,  it  one  fit  and  before  the  next;  no  one  doubts 

throws  the  burthen,  of  proof  upon  those  that,  unless  the  proper  remedy  be  taken, 

who  come  to  support  the  will  to  show  the  the  individual  who  has  fa!id  a  tertian 

restoration  of  his  sanity.    «   «   «   When  ague  will  certainly  have  another  par- 

a  person  is  laboring  under  a  typhus  fever,  oxysm  on  the  alternate  day.    The  disease 

which  it  would  seem  was  the  testator's  is  still  present,  doing  its  work ;  but  it  does 

disease,  a  suspension  of  the  rational  pow-  not  manifest  itself  in    the  paroxysmal 

«»  is  often  superinduced,  of  many  days'  form.   *   *   *   *  The  law  of  periodicity 

duration.    And  if  the  proof  were    *   *   *  prevails  throughout   the  whole   of  our 

(hat  the  testator  had  arrived  to  that  stage  organism  whether  in  health  or  disease. 

In  the  fever,  when  such  suspension  had  to  Nothing  is  continuous.    After  physical 
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itself^  and  not  of  its  apparent  delusions  onlj^  mnst  be  shown.  (n)13  Ii» 
case  of  the  latter^  opinions  have  differed.  In  Waring  v.  Waring,  (o) 
it  was  laid  down  by  Lord  Brougham,  that  it  was  incorrect  to  speak  of 
partial  insanity ;  that  a  mind  unsound  on  one  subject  could  not  be 
called  soond  on  any ;  and  that  unless  a  ludd  interval  (as  explained 
above)  could  be  shown,  testamentary  incapacity  was  the  necessary  con-- 
sequence,  although  the  subject  on  which  the  unsoundness  was  manifested 
might  be  quite  unconnected  with  the  testamentary  disposition  in  ques- 
tion.   It  is  not  perfect  sanity,  however,  but  only  a  mind  a  disposing 

I        .  •  mind  soffioM. 

that  comprehends  the  testamentary  act  that  is  required ;  ^^ 
and  in  Banks  v.  Gtoodfellow,  (p)  Lord  Brougham's  doctrine,  which  it 
was  observed  was  unnecessary  to  the  decision  of  the.  cases  in  which 
it  was  stated,  was  rejected ;  and  it  was  decided  that  monomania,  which 
had  not,  and  was  not  capable  of  having,  any  influence  on  the  provisions 

Ubor  we  require  repose ;   after  mental  the  street,  he  requested  him  to  come  to^ 

exertion  we  must  rest.    All  diseases  have  his  house  that  evening,  as  he  wished  him 

their  stages  of  exacerbation  and  remis-  to  draw  up  his  wilL    His  friend  asked 

sioiL    Fevers  decline  in  one  period  of  the  him  if  he  desired   to   cancel  the  will 

daj  aod  increase  in  violence  at  another,  already  made  and  which  he  had  in  hia 

Even  the  victim  of  consumption  has  his  safe.    *  I  have  never  made  a  will/  replied 

alteroations  of  comparative  ease,  during  the  gentleman.    '  Yes,'  answered  the  law- 

vhich  he  hopes  for  recovery,  and  which  jer ;  *  I  drew  one  up  for  you  more  than 

deodve  not  only  himself  but  the  inexpe-  two  years  ago ;  you  signed  it,  it  was  wlt- 

rienoed  fri^ids  who  surround  him.    A  nessed,  and  it  is  now  in  my  safe.'    The 

caie  which  is  of  striking  application  to  gentleman  was  astonished.    He  had  na 

the  point  under  notice  has  recently  come  recollection  of  the  matter,  and  when  the 

to  my  knowledge.    A  gentleman  of  this  will  was  shown  to  him  he  expressed  the 

otj  became,  during  a  period  of  great  utmost  surprise  and  regret  at  some  of  the 

excitement,  temporarily  insane.    After  a  provisions  which,  as  he  said,  were  alto* 

not  veiy  long  period  of  true  mania,  he  gether  different  from  those  he  would  have 

WM  apparently  restored  to  reason,  and  made  had  he  been  of  sane  mind  at  the 

v«  about  resuming  his  business  when  he  time.    The  will  was  destroyed  and  a  new 

ooDoeived  the  idea  of  making  his  will,  one  executed,  differing  essentially  from 

He  sent  for   his   lavryer   and  dictated  that  which  he  had  dictated  during  his 

dearfy  and  folly  all  the  provisions  which  so   called    lucid    intervaL''     Hammond 

lie  wished   inserted   in   this  document.  Insanity  in  its  Medico-Legal  Belationa 

Hii  property  was  laige,  but  he  made  his  45,  ei  aeq. 

^aposition  of  it  in  a  manner  that  his        [(n)  Waring «.  Waring,  6  Moo.  P.  C.  C. 

legal  friend  thought  rational,  if  not  just  341,  12  Jur.  947 ;  Smith  «.  Tebbitte,  L. 

The  will  was  signed,  witnessed,  and  com-  B.,  I  F,&D,  398.] 
nutted  to   the  lawyer's  hands  for  safe        13.  See  anU  n.  11. 
keeping.    Soon  afterward  the  gentleman        [(o)  6  Moo.  P.  C.  CX  341, 12  Jur.  947.] 
bad  a  relapse;   he  recovered  however,        14.  See  Note  D  post  p.  99. 
ud  was  finally  pronounced  cured.    Two 
yeaxB  afterward,  meetmg  the  lawyer  in        [{p)  L.  B.,  5  Q.  B.  649.] 
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of  a  will,  did  not  destroy  the  capacity  to  make  one ;  that  the  inquiry 
whether  the  monomania  has  or  not  had  any  such  effect  might  be  diffi- 
cult, but  was  not  impracticable;  and  that  if,  in  the. result,  the  court  • 
was  convinced  that  it  had,  the  conclusion  must  be  against  the  will. 
The  case  of  Greenwood  is,  on  this  point,  ambiguous.  It  is  thus  stated 
by  Lord  Erskine]  {q) : — "  He  was  bred  to  the  bar,  and  acted  as  chair- 
man at  the  Quarter  Sessions ;  but  becoming  diseased,  and  receiving  in  a 
fever  a  draught  from  the  hands  of  his  brother,  the  delirium  taking  its 
ground  then,  connected  itself  with  that  idea :  and  he  considered  his 
brother  as  having  given  him  a  potion  with  a  view  to  destroy  ^him« 
He  recovered  in  all  other  respects,  but  that  morbid  image  never  de- 
|)arted ;  and  that  idea  appeared  connected  with  the  will,  by  which  he 
•disinherited  his  brother ;  nevertheless,  it  was  considered  so  neoeasary 
to  have  some  precise  rule,  that  though  a  verdict  was  obtained  in  the 
Common  Fleas  against  the  will,  the  judge  strongly  advised  the  jury,  on 
a  second  trial,  to  find  the  other  way ;  and  they  did  accordingly  find  in 
favor  of  the  will.  [Further  proceedings  took  place  afterwards,  and 
concluded  in  a  compromise."  But]  in  Dew  v.  Clarke,  (q)  where  the 
Prerogative  Court  was  called  upon  to  decide  as  to  the  testamentary 
capacity  of  a  gentleman  named  Stott,  an  eminent  electrician,  who  had 
an  only  chUd,  against  whom  he  had  conceived  a  strong  and  groundless 
aversion,  exhibited  in  a  series  of  absurd  acts  of  harshness  and  severity, 
and  which  he  followed  up  by  making  a  will  in  favor  of  some  collateral 
relations,  to  the  almost  total  exclusion  of  such  only  child ;  Sir  J. 
NichoU  and  the  court  of  delegates,  successively  pronounced  against  the 
validity  of  the  will,  after  the  delivery  of  very  able  and  elaborate 
judgments,  which  should  be  perused  by  all  inquirers  into  this  inter- 
esting subject.  [And  a  like  decision  was  made  in  the  somewhat  similar 
case  of  Boughton  v.  Knight.]  (r) 

Lord  Thurlow  is  said  to  have  intimated  an  opinion,  that  where 
lunacy  is  once  established  by  clear  evidence,  the  party  ought  to  be 
restored  to  as  perfect  a  state  of  mind  as  he  had  before;  but  Lord  Eldon 
has  expressed  his  dissent  from  this  notion ;  suggesting  the  case  of  the 
strongest  mind  reduced  by  the  delirium  of  a  fever,  or  some  other  cause, 
to  a  very  inferior  d^ree  of  capacity ;  and  he  observed  that  the  conclu- 
sion was  not  just,  that,  as  that  person  was  not  what  he  had  been,  he 

{q)  In  White  v,  Wilson,  13  Yes.  89.         Fowlls  v,  Davidson,  6  No.  Cas.  461. 
(q)  8  Add.  79,  [6  Buss.  163 ;  and  see        (r }  L.  B.,  3  P.  A  D.  64.] 

[*38] 
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should  not  be  allowed  to  make  a  will  of  personal  [qu.^  or  real?] 
estate,  («) 

The  disabilily  of  coverture  differs  materially  from  that  of  infancy, 
idiocy,  or  lunacy.     It  does  not  arise  from  natural  infirmity,  niaabuity  of 

oovertuTQi, 

but  is  the  creature  of  civil  policy,  and  may  be  dispensed  whence  wrto- 
with  at  the  pleasure  of  the  contracting  or  disposing  parties 
throngh  whom  the  property  is  denved,  so  far,  at  least,  as  the  jus  die- 
ponendi  is  concerned ;  15  while  the  contrary  has  been  decided  *with 

(a)  Ex  parte  Holyland,  11  Yes.  10.  tion  of  her  husband.  Before  her  mar- 
See  further  as  to  lunatics  and  their  acts,  ria^  she  could  fill  a  great  yarietj  of 
Lord  £1/8  case  in  D.  P.  in  Ireland,  1784 ;  offices.    The  legal  fiction  was,  that  her 

1  Bidg.  P.  C.  16 ;  and  the  six  appendices ;  separate  existence  is  not  contemplated ;  it 
Lord  ThurloVs  celebrated  judgment  in  is  merged  bj  the  coverture  in  that  of  her 
Att-Gen.  v.  Pamther,  3  K  C.  C.  441 ;  par-  husband ;  and  she  is  no  more  recognised 
ticolarlj  the  case  of  Mr.  Greenwood,  cited  than  is  the  eeatiU  que  inui  or  the  mortga- 
p.  444;  1  FonbL  Eq.  46;  see  ako  Kiellv.  gor,  the  1^^  estate,  which  is  the  only 
Morlej,  9  Yes.  478 ;  Hall «.  Warren,  Id.  estate  the  law  recognizes,  being  in  others." 
^;  [Chambers  v.  Yatman,  2  Curt  415;  Per  Lord  Brougham,  G.,  in  Murray  v. 
lad  see  2  De  G.  &  Sm.  620.]  Barlee,  3  M.  &  E.  220.     The  aaeent  given 

15.  The  disability  arising  from  cover-  by  the  husband  does  not  expressly  operate 

tare  is  clearly  classed  in  the  second  di-  to  give  testamentary  capacity,  but  oper- 

Tision  of  disabilities  made  by  Blackstone.  ates  merely  as  a  renunciation  by  him  of 

2  Black.  Com.  497.  By  the  civil  law  a  his  1^^  right  to  the  administration  of 
msnried  woman  had  the  same  power  of  his  wife's  personalty.  2  Black.  Com.  498. 
disposal  by  will  as  that  allowed  to  a  fem$  In  some  of  the  American  states  coverture 
aok,  **  The  mental  and  moral  capacity  of  is  still  recognized  as  a  testamentary  disa- 
the  wife  were  never  questioned,  for  she  bility,  but  the  tendency  of  our  modem 
▼•sallowed  to  perform  many  acts  require  legislation  is  to  remove  aU  restrictions 
bg  ability,  discretion  and  judgment,  heretofore  existing,  either  by  the  common 
during  her  coverture.  She  could  execute  or  ecclesiastical  law,  upon  married  women 
a  power  disposing  of  property  of  unlim-  as  to  the  control  and  disposal  of  their 
ited  value  according  to  her  own  discretion,  separate  property.  In  some  of  the  states 
<)r  act  as  agent  and  attorney  for  anoiher  a  married  woman  may  dispose  of  her 
in  all  matters  of  business  requiring  skill  property  by  will  as  if  she  were  a  feme  eoie. 
ad  judgment,  as  well  where  it  was  in  the  This  is  the  case  in  Ohio,  Pennsylvania, 
biisinefls  of  another  as  where  it  was  in  her  California,  Alabama,  Arkansas,  Dakota, 
nvn  business,  as  in  dealing  with  property  Florida,  Illinois,  Indiana,  Iowa,  Maine, 
Kttled  to  her  separate  use.  She  could  Massachusetts,  Minnesota,  Mississippi, 
perform  a  condition  without  the  concur-  Nevada,  New  Hampshire,  Connecticut, 
rence  of  her  husband,  as  to  convey  an  es-  Vermont,  Bhode  Island,  New  York,  Geor- 
iate  to  J.  S.,  which  was  devised  to  her  on  gia  and  Louisiana.  See  Allen  v.  Little,  5 
condition  of  so  conveyiDg,  and  she  could  Ohio  65 ;  Johnson  v.  Sharp,  4  Coldw. 
make  a  will  of  her  personalty  with  her  (Tenn.)  45 ;  Van  Wert  v,  Benedict,  1 
hoflband's  consent  She  could  also  make  Brad£  114;  Dickinson  v.  Dickinson,  61 
a  will  as  executrix  against  his  consent ;  Penna.  St  401 ;  Mosser  v,  Mosser's  £x'r, 
and  she  had  absolute  power  to  act  as  a  32  Ala.  551.  But  in  New  Hampshire, 
feme  eole  during  the  exile  or  transporta-  Massachusetts  and  Bhode  Island  no  mar- 

[*39] 
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respect  to  infancj^  which  alone  of  the  other  enumerated  disabilities 
ooiild  admit  of  anj  question  being  raised  on  the  subject:  (£j  as,  of 

ried  woman  can  make  a  wiU  to  bar  her  of  Md.,  art.  93,  {  308 ;  Michaftl  «.  Baker,. 
husband's  estate  hy  cortesy.    Bnt  inMas-  Ex'rz,  12  Md.  158 ;  see  also  Bachanan  «. 
sachnsetts  she  may,  if  the  hosband  gire  Tomer,  26  Md.  1 ;  Scholl  «.  Morraj,  82 
his  written  assent    Silsbj  «.  Bollock,  10  Md.  9.    In  Georgia  a  married  woman  can* 
Allen,  94 ;  see  also  Borrooghs  v.  Nutting,  dot  make  a  will,  for  want  of  perfect  lib- 
105  Mass.  228.    In  New  Jersey  a  married  ertj,  she  being  esteemed  to  be  onder  oon- 
woman,    above    twenty-one    years,  may  trol  of  her  husband.    But  she  may  in  the 
make  a  valid  will  the  same  as  if  she  were  follawing  cases :   1.  Where  an  express 
sole,  except  so  fiur  as  it  may  affect  any  power  to  will  her  separate  estate  is  re- 
rights  of  the  husband  in  her  property,  served  or  granted  to  .her  in  the  inatra- 
Bevision  of  N.  J.  638,  {  9 ;  Beals  v.  Storm,  ment  creating  the  same  or  by  a  maniage 
11  G.  E.  Gr.  (N.  J.)  372.    She  may  leave  contract     2.  Where  having  a  aeparate 
all  her  property,  both  real  and  personal,  estate  absolute,  or  an  estate  in  expectancy 
to  her  husband.    Bichards  v,  Clark,  3  C.  her  husband  consents.     3.    Where  her 
R  Gr.  (N.  J.)  327 ;  affirmed  6  C.  E.  Gr.  will  is  in  execution  of  a  power  vested  in 
(N.  J.)  361.    But  although  she  is  living  her.    4.  Whenever,  on  aoooont  of  aban- 
separate  from  her  husband  she  cannot  dis-  donment  or  divorce,  or  other  cause,  the 
poee  of  any  interest  of  his  in  her  prop-  law  declares  her  to  have  the  xighto  of  a 
erty.    Vreehmd  v.Byno,  11 C.  E.Gr.  (N.  feme  9oU.    Bev.  Code  Qa.,  {  2410.     In 
J.)  160.    But  in  Massachusetts  the  will  of  Kansas  a  married  woman  may  make  a 
a  married  woman  shall  not  be  effectual  to  wiU,  bnt  neither  a  married  man  nor  a 
deprive  the  husband  of  more  than  one-  married  woman  can  bequeath  away  more 
half  of  her  personal   estate,  unless  he  than  one-half  of  his  or  her  estate,  without 
give  his  consent  thereto  in  writing.  Qen,  the  consent  of  the  other  in  writing.  Gen* 
Stat,  ch.  108,  {  9.    And  Si  Pennsylvania  Stat  Kansas,  ch.  117,  {  85.    Bennett  v. 
the  same  restrictions  are  imposed  upon  a  Hntchinson,  11  Kans.  898 ;  Allen  «.  Han- 
wife  as  to  devising  her  estate  away  fix>m  nnm,  15  Id.  625 ;  Barry  v,  Bany,  Id.  687. 
her  husband  that  are  placed  upon  the  In    Colorado    any  married    woman    of 
husband's  devising  his  estate  away  from  eighteen  may  make  a  will  of  real  or  per- 
his  wife.    Laws  of  1855,  480,  {  1.    But  sonal  property,  or  if  she  be  but  seven- 
the  act  of  1855  neither  expressly  nor  im-  teen  she  may  of  personal  estate  only ;  but 
pliedly  repealed  section  9  of  the  act  of  she  cannot  beqoeath  more  than  one-half 
1848.    Dickiuson  v.  Dickinson,  vbi  supra,  of  her  estate  away  from  her  husband 
In  Maryland  it  is  provided  that  a  mar-  without  his  consent  in  writing.     Gen. 
ried  woman  may  make  a  will  and  give  all  Laws  CoL,  {  1750.    In  Delaware,  if  a 
her  property  to  her  husband  or  to  any  married  woman  be   twenty-one  or  np- 
other  person,  with  the  consent  of  her  hua-  wards,  she  may,  with  the  written  consent 
band  subscribed  to  the  will.    Provided,  of  her  husband,  given  under  his  hand 
she  be  examined  by  the  witnesses  as  to  and  seal,  in  the  presence  of  two  witnesses^ 
her  having  made  such  will  freely,  without  dispose  by  will,  b*it  not  so  as  to  a£feotthe 
any  fear,  threats  or  compulsion  of  or  from  rights  of  her  husband  by  curtesy.    Bat 
her  husband,  and  that  the  will  be  made  the  husband  and  wife  may,  by  ante-nnp- 
at  least  sixty  days  before  her  death.  Code  tial  contract,  executed  in  the  presenoeof 

(0  Hearle  v.  Greenbank,  3  Atk.  897,  2  lateral.  Grange  «.  Tiving,  Bridg.  by  Ban* 

Yes.  298.    [Oonira  of  a  power  simply  col-  107,  2  Sug.  Pow.  App.,  7th  ed.] 
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000186,  any  attempt  to  give  a  power  of  dbposition  to  an  idiot  or  lunatic 
would  be  abortive. 

two  witnesBes^  determine  what  rights  each  subject:  4  Kent  505,  506;   1  Bedl  on 

shall  have  in  the  other's  property,  both  Wills  22,  ei  9eq.;  2  Story  Eq.  Jur^  H 

during  marriage  and  after  death,  and  may  1388,  et  9eq, ;  Walkem  on  Wills  25,  et  9eq, ; 

bcr  each  other  of  all  rights  not  so  se-  Flood  on  Wills  367,  et  Beq.;  Wms.  Ex'rs 

oofed.    Laws  Del.,  yoL  14^  ch.  550,  {  4.  (6th  Am.  ed.)  76,  et  teq.    It  seems  that 

In  Eentockj,  she  may,  by  will,  dispose  of  since  the  statute  of  1861  in  Illinois,  which 

sny  estate  secured  to  her  separate  use  by  makes  all   the  property  of  a   married 

deed  or  devise,  or  in  execution  of  a  writ-  woman  her  ieparcUe  estate,  she  can  dispose 

ten  power  to  make  a  will.  Gen.  Stat.  Ey.  by    will   of  all    her   property.    In    re 

1873,  ch.  113^  {  4.  It  seems  that  although  Tuller,  79  111.  99.    See  as  to  the  power 

she  may  dispose  of  her  personal  estate  by  of  a  feme  covert  in  Georgia  to  make  a 

ooment  of  her  husband,  she  has  no  power  will.     Urquhart  v,  Oliver,  56  Qa.  844. 

to  dispose  of  any  real  estate,  except  in  ex-  The  will  pf  a  married  wonum,    made 

ecotion  of  a  power.    George  v.  Bussing,  during  the  life  of.  her  husband,^  is  not 

15  B.  Moo.  563.    In  liissouri  and  Oregon  valid  to  pass  her  estate  after  his  death, 

she  may  dispose  of  real  estate  by  will,  but  unless  it  be  then  republished.    Osgood  v. 

not  so  as  to  bar  curtesy.    In  Michigan,  Breed,  12  Mass.  525.    But  in  North  Oaro- 

the  consent  of  her  husband  must  be  en-  Una,  if  an  unmarried  woman  make  a  will, 

dorsed  on  the  wiU,  as  also  in  Nebraska,  and  then   marry,  and  survive  her  bus- 

in  nhich  latter  state  such  consent  must  be  band,  her  will  is  good  and  effectual.  Wood 

proved  in  the  same  manner  as  the  will.  v.  Bullock,  3, Hawks  298.    And  where  the 

Bat  where  the  consent  of  the  husband  assent  of  the  husband  is  required  that  as- 

has  been  given  to  his  wife's  will,  it  has  sent  must  be  to  the  particular  will  which 

been  held  that  he  may  revoke  that  con-  is  set  up,  as  a  general  assent  will  not  be 

sent  at  any  time  before  the  will  Is  pro-  effectual.    Bex  v.  Bettesworth,  2Str.  891. 

bated.    Van  Winkle  «.  Schoonmaker,  2  In  Grimke  v.  Grimke,  1  Desaus.  366,  it 

HcOut.  884.    If  the  will  have  been  ad-  was  held  that  the  assent  of  the  husband 

mitted  to  probate  he  cannot  revoke  his  might  be  implied  from  the  fact  that  the 

ooDsent^    Catter  v.  Butler,  5  Fost.  343;  will  was  in  his  handwriting.    See  also 

George  «.  Bossing,  ubi  supra;  Fisher  v.  Cutter  v.  Butler,  5  Fost.  343.    If  the  wife 

Kimball,  17  Vt.  323.    The  statute  of  execute  a  will  under  a  power  it  is  not  es- 

18^  ch.  74^  in  Massachusetts  enables  a  sential  that  reference  should  be  made  to 

feme  wvert  to  dispose  of  her  estate  by  will,  the  power  in  the  will.    Heyer  v.  Burger, 

vith  the  assent  of  her  husband  endorsed  1  Hoff.  Ch.  1.   A  writing  in  the  nature  of 

there(m.    Instruments  executed  in  con-  a  will,  by  a  feme  covert,  under  a  power,  is 

formity  to  that  statute  will  have  the  effect  not  a  proper  will,  and  the  appointees  take 

of  other  wills,  and  legatees  and  devisees  under  the  power  coupled  with  the  writing. 

vill  derive  title  immediately  from  the  Yet  such  a  writing  hastheefl^ct  of  a  will 

tflstetrix.    Heath  «.  Withington,  6  Cush.  to  three  intents :  the  words  have  the  same 

497.    Bat  that  statute  did  not  take  away  liberal  construction,  it  is  ambulatory  un- 

the  power  which  a  married  woman  be-  tU  the  death  of  the  testatrix,  and  the  ap- 

fore  had  to  dispose  of  her  property,  with  pointees  can  take  only  from  the  death  of 

the  assent  of  her  husband,  by  appoint*  the  testatrix.    Southby  v.  Stonehouse,  2 

ment  in  the  nature  of  a  testamentary  dis-  Ves.,  Sr.,  610.    But  it  is  also  said  such  an 

position.    It  has  merely  conferred  an  ad-  instrument  must  have  aU  the  qwUitieB  of  a 

ditiooal  power.    lb.    See  as  to  this  entire  mil    Oke  «.  Heath,  1  Ves.,  Sr.,  135.  And 

F 
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[No  oontract  can  enable  a  married  woman  to  paaB  the  legal  intere&t 
— oannoibe       in  her  lands  at  oommon  law  by  au  ordinary  will:  since 

diapeused  with  "^  j  i 

as  to  estates  at  being  excepted  out  of  the  statute  34  and  35  Hen.  VIII., 
c.  5,  (which  exception  is  preserved  by  the  1  Vict,  c  26, 

§  8,)  she  was,  as  we  have  seen,  left  subject  to  her  pre-existing  disabili- 

-but  may  as  to  tics.  Evcry  will  of  a  married  woman  passing  a  legal 
estate  must  operate  as  an  appointment  of  an  use ;  bat  a 

mere  contract  before  marriage,  as  to  specified  knds,  wiU  be  sufficient 


astoequit-  to  givc  the  wifc  an  equitable  power  (u)  to  devise,  and  the 
l^al  estate  must  be  obtained  by  conveyanoe  fix>m  the  heir. 
In  the  case  of  personal  estate,  the  will  of  a  married  woman  will  be 


as  to  per-    valid  if  made  in  pursuance  of  an  asreement  before  mar- 

sonalty  by  con-      ,  *  ta./i 

teMtor with  riagc,  or  of  an  agreement  ipade  after  marriage  for  consid- 
M"«°t;  eration,  (x)  or  if  the  husband  assents  to  the  particular  will 

and  survives  her.  {y)  A  married  woman  can  also,  in  equity,  dispose 
-or  property  by  will  of  the  fecHsimplc  of  real  estate,  (2)  and  of  the  ab- 
■eparat«use;     solutc  interest  in  personal  estate,  (a)  which  belong  to  her 

» 

« 

such  a  writing  ought  to  be  first  pro-  by  will.  Whitfield  v.  Hanty  3  Ired.£q.  242. 
ponnded  us  a  will  in  the  spiritual  oourt,  [(«)  Wright  v.  Lord  CSadogaiiy  2  £d. 
and  if  no  executor  is  appointed  the  court  239.  And  see  Churchill  v,  Dibben,  9  Sim. 
will  grant  administration  to  the  husband,  447,  n. ;  Dillon  v.  Grace,  2  Sch.  A  Lefl 
etint  testameiUo  wmmm.  Boss  v.  Ewer,  3  463.  As  to  copyholds,  see  Qeoige  «.  Jew, 
Atk.  156, 160.  If  a  woman  once  married  Amb.  627. 
assumes  to  dispose  of  property  by  will  (x)  1  Boper  Husb.  &  Wife  170. 
which  formerly  belonged  to  her  hus-  (y)  Willock  9.  Noble,  L.  B.,  7  H.  L. 
band,  and  the  contestants  of  the  will  raise  580,  590,  597 ;  Ex  parte  Fane,  16  Sim. 
no  question  in  the  probate  court  as  to  the  406 ;  In  re  Beay,  4  Sw.  &  Tr.  215,  31  L. 
continuance  of  the  coverture,  there  will  J.,  Prob.  154 ;  In  re  Isaacs,  31 L.  J.,  Prob. 
be  no  legal  presumption  of  its  continuance.  158.  The  assent  may  be  retracted  at  any 
Fatheree  0.  Lawrence,  33  Miss.  6^5.  The  time  before  probate,  unless  it  has  been 
will  of  a/eme  wfoeri  must  be  established  in  given  or  confirmed  aiter  the  wife's  death, 
the  court  of  probate  before  it  can  be  made  Maas  v.  Sheffield,  1  Bob.  364, 10  Jur.  417. 
available  as  a  will  in  a  court  of  equity.  (s)  Taylor  v.  Meads,  4  D.,  J.  &  S.  597 ; 
But  after  probate  it  is  for  the  court  of  Pride  v.  Bubb,  L.  B.,  7  Ch.  64.  And  the 
equity  to  see  that  the  instrument  is  of  the  will  defeats  the  husband's  equitable  right 
kind  by  which  a  married  woman  can  dis-  to  curtesy.  Cooper  0.  Macdonald,  7  Ch. 
pose  of  her  property.  The  course  in  the  D.  288.  In  Troutbeck  v.  Boughoy,  L.  B., 
court  of  probate  is,  where  a  married  wo-  2  Eq.  534,  the  separate  use  was  attached 
man  assumes  the  right  to  make  a  will,  only  to  the  annual  rents, 
and  the  right  is  questioned,  to  pronounce  (a)  Bich  v.  Cockell,  9  Ves.  869 ;  Parker 
for  the  will  on  proof  of  the  faetvm^  and  v.  Brooke,  Id.  583 ;  Fettiplaoe  v.  Gorges, 
leave  it  to  the  court  of  equity  to  deter-  1  Ves.,  Jr.,  46,  3  B.  C.  C.  8 ;  Caton  9.  Bid- 
mine  whether  she  had  such  an  interest  or  ont»  1  Mac  &  G.  599,  2  H.  A  Tw.  38 ; 
authority  as  she  could  dispose  of  or  execute  Bowe  v.  Bowe,  2  De  G.  &  S.  294. 
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for  her  separate  use^  (6)  whether  vested,  or  oontingcnt  on  her  surviving 
her  husband  ;  (c)  since,  in  respect  of  such  property,  *she  is  ^feme  sole; 
and  It  is  ixoxoaterial  that  the  legal  estate  is  not  vested  in  trustees,  since 
the  husband^  and  all  persons  on  whom  the  legal  estate  may  devolve, 
vill  be  deemed  trustees  for  the  persons  to  whom  the  wife  — anditspro- 
has  given    tlie    equitable  interest  (d)     And  this  separate  aooumuiatioM. 
trust  of  the  princdpal  attaches  on  all  the  produce  or  accumulations  of 
SQch  principal,  (e)     Savings  out  of  an  allowaoce  made  by  savings  out  of 
a  husband  for  the  separate  maintenance  of  his  wife  are  in 
equity  treated   as  her  separate  estate ;  (/)  of  which,  therefore,  she  may 
dispose  by  Tvill.     But  savings  out  of  pin-money  are  said 
to  Y>elong  to  the  husband ;  (g)  on  the  principle  that  pin- 
money  is  an    allowance  made  for  a  particular  purpose,  and,  if  not 
appUed  for  that  purpose,  reverts  to  the  donor.]  1^ 

(b)  A  declaration  in  the  hnsband's  will  Darkin,    17  Beay.  678  ;    Hnmpliery  a 
is  safficient  to  show  that  the  property  is  Bichards,  25  L.  J.,  Ch.  442 ;  Scales  a  Ba- 
the infers  separate  estate,  and  does  not  ker,  28  Beay.  91.    But  the  wife's  dealings 
merely  operate  as  an  assent,  which,  as  we  with  the  produce  may  show  an  intention 
liave  seen,  would  he  insufficient  if  the  to  put   an  end    to  the   separate  trust 
hnaband  died  first    In  re  Smith,  1  Sw.  &  Wright  a  Wright,  2  J.  <Ss  H.  647. 
Tr.  1%;  27  Li.  J.,  Prob.  39.    A  dedarsr  (/)  Brooke  a  Brooke,  26  Beay.  342; 
tion  of  trust  by  the  husband,  in  iayor  of  In  re  Tharp,  3  P.  D.  76  (separate  allow- 
his  wife,  for  her  separate  use,  may  be  ance  to  wife  of  lunatic).    Seeus  at  law, 
^ther  express  (Baddeley  a  Baddeley,  9  Messenger  a  Clark,  5  Exch.  388. 
Ch.  D.  113,)  or  implied  by  his  acts,  as  (g)  Jodrell  a  Jodrell,    9    Beay.  45 ; 
where  with  his  assent  she  carries  on  a  Howard  a  Digby,  2  CI.  &  Fin.  634 ;  and 
separate  business,  and  the  profits   and  per  Wood,  V.  C,  Barrack  a  M'Culloch, 
stock  in  trade  are  treated  as  her  separate  3  K.  &  J.  114.    See,  howeyer,  Sugden's 
property.    Haddon  a  Fladgate,  1  Sw.  <&  Law  of  Property,  p.  163,  contra.'] 
Tr.  125,  27  L.  J.,  Prob.  39;  Ashworth  a  16.  There  is  probably  no  better  or  more 
Ontram,  5  Ch.  D.  923.    And  see  married  thorough  discussion  of  the  subject  of  pin- 
women's    property   act,    1870.      Feme  money  to  be  found  anywhere  than  that 
covert  may  revoke  a  will. — ^Although  a  contained  in  the  case  of  Howard  a  Bigby, 
married  woman  may  haye  no  power  to  8  Bligh  (K.  S.)  224,  259,  265.     In  deliy- 
make  a  will,  it  seems  that  she  may  by  ering  the  opinion  in  this  case  the  Lord 
"writing,"   under  1  Vict.,  c  26,  {  20,  Chancellor  said :  '^It  is  wonderful,  indeed, 
revoke  one  already  mada    Hawksley  a  how  little  there  is  to  be  found  upon  the 
Barrow,  L.  B.,  1  P.  &  D.  147, 152.  subject  of  pin-money,  notwithstanding  its 
(e)  Bishop  a  Wall,  3  Ch.  D.  394.  occurring  almost  eyery  time  that  a  mar- 
[(<{)  See  Hall  a  Waterhouse,  5  Giff.  riage  takes  place  among  persons  of  large 
64,  as  to  realty ;  and  cases  in  n.  (a)  as  to  fortune.   You  cannot  even  get  a  definition 
penonalty.  from  the  books,  upon  which   you  can 
{e)  Fettiplace  a  Gorges,  sup. ;  Gore  a  rely  ;  you  cannot  trace  the  line  which 
Knighty  Pre.  Ch.  255,  2  Vem.  535 ;  Ash-  diyides  it  from  separate  property  of  the 
ton  a  McDougal,  5  Beay.  56 ;  Darkin  a  wife  with  any  distinctness,  or  in  a  way 
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A  woman,  whoee  husband  has  been  banished  for  life  by  act  of  par- 
wubofaa  liament,  (A)  may  dispose  by  will  of  her  real  and  personal 
makaa  will,      estate ;  for,  as  he  is  civilly  defunct,  she  is  restored  to  the 

on  which  joxx  can  depend.    And  as  to  an-  and  to  deck  her  person  soitahlj  to  her 
thority,  either  of  decisions^  didOy  or  text-  husband's  dignity,  that  is,  suitably  to  the- 
writers,  or  olnter  dieta  of  judges,  there  is  rank  and  station  of  his  wife.    It  is  it  Amd 
nothing  that  furnishes  a  clear  and  steady  which  she  may  be  made  to  spend  during 
light  on  the  subject,  the  cases  running  from  the  coverture,  by  the  intercession  and 
pin-money  into  separate  estate,  and  from  advice  and  at  the  instance  of  her  husband, 
separate  estate  into  pin-money,  in  such  a  I  will  not  go  so  &r  as  to  say,  because  it » 
way,  that  when  a  textrwriter  quotes  a  not  necessary  for  the  purpose   of  tliifc 
case,  Brodie  «.  Barry  (2  Ves.  &  B.  86),  argument^  that  he  might  hold  back  her 
for  instance  in  support  of  a   doctrine  pin-money,  if  she  did  not  attire  herself  in 
touching  pin-money,  you   look    at   the  a  becoming  way.    I  should  not  be  afrud, 
book,  and  find  it  has  nothing  to  do  with  however,  of  stretching  the  proposition  to- 
pis-money, and  does  not  support  the  pro-  that  extent.    But  I  am  not  bound  here  to 
position  for  which  it  is  cited.   *   *   *   H  do  so^  because,  i^  during  her  coverture^  a 
is  a  veiy  material  fact  in  a  case  where  claim  were  made  by  her  (and  this  is  one 
authority  is  so  little  to  be  had  that  the  distinction  between  the  claim  of  the  wife 
general  opinion  of  all  those  who  give  pin-  and  the  claim  of  her  personal  representa- 
money,  either  to  their  own  wives  or  to  tives  after  death),  the  absurd  and  incredi- 
the  wives  of  their  sons,  upon  marriage,  ble  state  of  things  I  have  put,  as  the 
should  be  entirely  coincident  with  the  consequence  of  their  aigument,  the  case 
view,  to  which  the  argument  had  led;  of  her  attiring  herself  in  an  anbeooming 
namely,  that  it  is  a  sum  allowed  to  save  manner,  never  could  happen,  if  the  pin- 
the  trouble  of  a  constant  recurrence  by  the  money  is  only  to  be  claimed  by  herself;  for, 
wife  to  the  husband  upon  every  occssion  in  that  case^  the  duke  would  of  oonne  say, 
of  a  milliner's  bill,  upon  every  occasion  'If  you  do  not  dress  as  you  ought  to  do, 
of  a  jeweler's  account   coming  in.     I  what  oocasion  have  you  for  pin  money  ?' 
mean  not  the  jeweler's  account  for  the  He  need  not  refuse,  but  he  remonstrates, 
jewels,  because  that  is  a  veiy  different  he  uses  that  influence  which  the  law  sup- 
question,  but  I  mean  for  the  repair  and  poses  him  legitimately  to  have  over  hh 
the  wear  and  tear  of  trinkets,  and  for  wife,  and  sees  that  the  fund  is  duly  ex* 
pocket-money,  and  things  of  that  sort;  I  pended  for  that  purpose.    Now,  the  pur^ 
do  not,  of  course,  mean  the  6arria^e,  and  pose  is  not  the  purpose  of  the  wife  alone , 
the  house,   and   the   gardens^  but   the  it  is  for  the  establishment;  it  is  for  the 
ordinary  personal    expenses.     It  is   in  joint  concern ;  it  is  for  the  maintenance 
order  to  avoid  the  necessity  of  a  perpetual  of  the  common  dignity ;  it  is  for  the  sap- 
recurrence  by  the  wife  to  the  husband,  port    of  that   family,    whose  brightest 
that  a  sum  of  money  is  settled  at  the  ornament  very  probably   is   the   wife; 
marriage,  which  is  to  be  set  apart, to  the  whoee  support  and  strength  is  the  hi»- 
use  of  die  wife,  for  the  purpose  of  bearing  band,  but  whoee  ornament  is  the  wifis. 
those  personal  expenses.    *    *    *    It  is  It  is  to  support  the  dignity  and  splendor 
meant  for  the  wife's  expenditure  on  her  per-  of  the  joint  establishment,  consisting  of 
son — ^it  is  to  meet  her  personal  expenses,  the  husband  and  wife,  that  part  of  the 

(h)  Countess  of  Portland  v.  Prodgers,  2  Yem.  104.     [The  report  speaks  onl/ 
of  a  bequest  of  legacies.] 
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Tights  aod  privileges  of  discoverture.  [This  doctrine  was  held  to  be 
applicable  to  the  case  of  a  ftlon-oonvict  transported  for  -or  wife  or* 
life,  so  as  to  enable  his  wife  to  dispose  by  will  of  person-  transported  toe 
ally  acquired  by  her  afler  the  conviction^  (t)  although  the 
felon  had  received  a  conditional  free  pardon ;]  (k)  and  when  a  felon 
was  transported  for  a  definite  term  of  years^  his  marital  rights  (and 
therefore  it  '^'should  seem  his  wife's  conjugal  disabilities)  were  suspended 
for  that  period.  (Q 

A  will  made  during  any  personal  disability^  of  course,  is  not  [since 
the  act  1  Vict.  c.  261  rendered  valid  by  the  fact  of  the  snbaequmt 
testator  having  outlived  such  disability,  unless  its  removal  wiu  originally 
were  followed  by  some  act  of  confirmation  or  adoption 

irhale  expenditure  is  for  the  support  of  Franks,  1  M.  A  Sc.  11,  7  Bing.  762»  where 
the  wife  herself.    Then,  does  it  not  fol-  the  felon  was  transported  for  a  term  of 
low  from  tlieace,  that  the  hasband  has  a  yean.    See  also  Atlee  v»  Hook,  23  L.  J., 
direct  interest  in  the  expenditure  of  the  Ch.  776  (where  a  l^acj  beqaeathed,  after 
pin-money?    He  ha^  a  right  to  have  the  the  conviction,  to  the  wife  of  a  fielon 
pleasore  of  it,  to  have  the  credit  of  it,  to  transported  for  life,  but,  so  far  as  appears, 
be  spared  the  eyesore  of  a  wife  appearing  not  attainted,  was  ordered  to  be  paid  to 
as  misbecomes  his  station — that  is  the  her) ;  and  per  Boroilly,  M.  B.,  In  re  Har- 
destination  and  the  object  of  pin-money/'  rington's  Trust,  29  Beav.  24.    Attainder 
It  appears  plainly  from  this  that  the  pin-  for  felony  is  now  abolished,  and  the  states 
money  is  given  not  exclusively  for  the  of  a  felon-convict  regulated  by  33  and  84 
pleasure  or  position  of  the  wife,  but  that  Yict^  c.  23,  as  to  which  see  posi, 
the  husband  has  at  least  some  interest  in        (k)  Under  5  Oeo.  IV.,  c.  84,  {  26,a  con- 
the  proper  appropriation  thereof.    On  the  vict  was  entitled  to  retain  against  the 
ground,  therefore,  that  the  pin-money  is  crown,  and  to  recover  in  the  courts  of  the 
given  for  the  express  purpose  of  clothing  United  Kingdom,  personalty  acquired  by 
the  wife  from  year  to  year,  in  a  manner  him  after  receiving  such  a  pardon*  Gk>ugh 
beooming  the  station  of  the  husband,  the  v.  Davies,  2  K.  &  J.  623.    But  see  and 
courts  will  not  enforce  the  payment  of  consider  In  re  Church's  Will,  16  Jur.  517 ; 
arreaxBof  pin-money  beyond  the  current  Coombs  v.  Queen's  Proctor,  2  Boberts. 
year.    On  the  same  ground  it  is  held  that  547, 16  Jur.  820  (transportation  for  term 
the  heirs  of  the  wife  can  take  no  interest  of  years),  and  see  now  the  act  referred  to 
in  the  pin-money,  and  that  they  cannot  in  the  last  preceding  note.] 
enforce  any  demand  therefor.  (Q  Ex  parte  Franks,  1  M.  &  Sa  11,  7 
[(i)  In  re  Martin,  2  Boberts.  405,  15  Bing.  762  [where  it  was  held  that  the 
Jur.  686 ;  In  re  Coward,  4  Sw.  St  Tr.  46,  wife  could  be  made  bankrupt.    But  where 
34  L.  J.,  Prob.  120.    In  the  latter  case,  the  wife  of  a  felon  transported  for  yeazs, 
sentence  of  death  had  been  recorded,  so  had  died  intestate  in  the  husband's  life- 
that  the  fekm  was  attainted,  and,  being  time,  it  was  held  that  the  crown,  and  not 
thus  dead  in  the  eye  of  the  law,  was  inca-  her  next  of  kin,  was  entitled  to  her  per- 
paUe  of  claiming  ^ttre  mariH  (per  Wood,  sonal  property  acquired  after  the  convic- 
V.  C,  Gough  V,  Davies,  2  K.  &  J.  627.)  tion.    Coombs  v.  Queen's  Proctor,  2  Bob- 
However,  the  court  did  not   take  this  erts.  547, 16  Jur.  820.] 
ground,  bat  relied  expressly  on  Ex  parte 

[*41] 


86  PERSONAL  dibabujhes  of  testators,      [chap.  in. 

amounting  in  law  to  [re-execution,  (m)  Before  the  act]  the  delivery 
by  a  widow  of  an  instrument  executed  during  coverture  into  the  cus- 
tody  of  another^  as  the  will  of  the  depositor^  was  held  to  be  a  suffidenl; 
re-publication  of  a  will  of  personal  estate,  (n) 

[At  common  law^  a]  devise  of  lands  by  an  alien  was  at  least  voida- 
Devisesby  blc ;  (o)  the  crowu  being  entitled^  after  office  founds  to- 
seize  them  in  the  hands  of  the  devisee^  as  it  might  have- 
done  in  those  of  the  alien  during  his  life.  Until  office^  the  lands  of 
an  alien  remained  in  him  with  all  the  incidental  qualities  belcmging  to- 
such  estates ;  on  which  ground  it  has  been  held^  that  an  ali^i  tenant 
in  tail  in  possession  might  suffer  a  common  recovery  ;(p)  and  he- 
mighty  of  course,  execute  its  substitute,  an  enrolled  conveyance,  and 
thereby  bar  the  issue  in  tail  and  remainders :  and,  by  parity  jof  reason- 
ing, the  will  of  an  alien  vested  his  defeasible  title  in  the  devisee ;  {q} 
though,  if  he  died  intestate,  the  land  escheated  to  the  crown,  or  other 
lord,  pro  defectu  tenentis,  without  any  inquest  of  office,  because  an  alien^ 
could  have  no  heirs.  (r)17     [Biit  by  the  naturalization  act,  1870,  («) 

(m)  1  Eq.  Cas.  Abb.  17],  pi.  3;  [Price  them,   the    ancient    diBtinctions   against 

r.  Parker,  16  Sim.  198 ;  Trimmell  r.  Fell,  aliens    have    been    wholly  remoyed.    2" 

16  Beav.  537 ;  Willock  v.  Noble,  L.  K.,  7  Kent  69,  et  seq.    But  these  proyisions  are 

H.  L.  6S0.]  strictly  local,  and  will  not  extend  beyond 

(n)  Miller  v.  Brown,  2  Hagg.  209.  the   boundaries   of   the    enacting   state. 

( 0 )  See  Shep.  Touch.  404.  Therefore,  an  alien,  who  may  haye  beeiv 

( p)  4  Leon.  84.  admitted  to  privileges  in  one  state,  snb- 

q)  See  Shep.  Touch.  404.  sequently  moving  into  another,  can  clain^ 

(r)  Go.  Litt.  2  b.  no  greater  privileges  therein  than  those- 

17.  Alien  friends,  or  such  whose  ooun-  granted  by  the  statute  law  of  that  state^ 

tries  are  at  peace  with  ours,  may  make  Nor  would  the  United  States  admit  any 

wills  to  dispose  of  their  personal  estate,  foreigner,  before  he  had  been  duly  natur 

(but  where  they  are  incapable  of  holding  ralized  according  to  the  act  of  congress, 

real  estate,  they  are  equally  so  of  devis-  to  any  privileges  other  than    those  to- 

ing  it) ;  but  alien  enemies,  unless  they  which  he  is  entitled  by  treaty,  or  the  law 

have  the  privilege,  express  or  implied,  to  of  nations,  or  the  statute  law  of  the  state 

reside  in  this  country,  are  incapable  of  in  which  he  lives.    In  New  York,  aliens 

making  any  testamentary  disposition  of  are  made  capable,  by  statute,  of  taking 

their  proper^.  1  Bedf.  on  Wills  8,  et  neq.;  real  estate  by  descent.    Sutliff  v.  Forgey, 

Wms.  Ex'rs  (6th  Am.  ed.)  15 ;  2  Kent  1  Cowen  89 ;  Howard  v.  Moot^  64  N.  Y. 

53,  64 ;  2  Sugden  on  Vendors  (8th  Am.  262,  270.    And  a  grant,  by  the  l^isla- 

ed.)  401,  402;  Theobald  on  Wills  19.    By  ture,  of  lands  to  an  alien  and  hw  heirs, 

statutes  in  many  of  the  American  states,  enables  the  heirs,  although  aliens,  to  in- 

the  rights  and  privileges  of  aliens  have  herit.   Jackson  v.  Etz,  5  Cowen  314.    Thi» 

been  greatly  enlarged,  and  in  some  of  is  also  so  in  Massachusetts.    Gommoii- 

[(a)  33  Vict,  c  14^  i  2:  not  confined  to  alien  friends^  as  7  and  8  Vict,  c.  66,  {  3-1 
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^'real  and  personal  property  of  every  description  may  be  taken, 
acquired,  held,  and  disposed  of  by  an  alien  in  the  same  manner  as  by 
a  natural-bom  British  subject ;  and  a  title  to  real  and  personal  prop- 
erty of  every  description  may  be  derived  through,  from,  or  in  succes- 
sion to  an  alien  in  the  same  manner  in  all  respects  as  through,  from, 
or  in  succession  to  a  natural-bom  British  subject.  Provided  that  .  .  . 
diis  section  shall  not  affect  (t)  any  estate  or  interest  in  real  or  personal 
property  to  which  any  person  has  or  may  become  entitled  either  medi- 
ately or  immediately  in  possession  '''or  expectancy  in  pursuance  of  any 
dispoBition  made  before  the  act,  or  in  pursuance  of  any  devolution  by 
law  on  the  death  of  any  person  dying  before  the  act."] 

Persons  attainted  of  high  treason  [were  formerly]  incompetent  to 
devise  their  lands  since,  by  several  old  statutes,  (i^)  the  neviBesbytni. 

,         -  .  '\   /  ton  and  felons; 

real  estates  of  a  traitor  were,  by  the  attainder,  ipso  jojdo  _ 
vested  in  t^e  crown.  18  *''• 

wealth  v.  Andre,  3  Pick.  224.  Bat  where  bj  descent,  and  no  distinction  is  made 
the  lands  of  an  alien  escheat^  the  state  between  resident  and  non-resident  aliens, 
has  no  right  to  enter  and  take  possession  Lamb  v.  Jenkins,  100  Mass.  527.  Bat  if 
nntil  office  found.  Jackson  v.  Adams,  7  lands  be  devised  to  trustees,  in  trust  to 
Wend.  367.  It  is  said  by  Chase,  C.  J.:  sell  the  same,  and  pay  the  whole  proceeds 
"The  coarfc  are  of  opinion,  on  the  first  to  an  alien  c€sHi  que  trusty  it  is, 'in  equitv, 
point,  thai  the  title  of  Thomas  McCreery,  a  bequest  of  personalty,  and  the  alien 
an  alien  friend,  is  good  against  everybody  may  take  and  hold  the  proceeds,  and  can 
but  the  state,  and  that  his  right  and  pos-  compel  an  execution  of  the  trust,  even 
session  could  not  be  divested  but  by  office  as  against  the  state.  Craig  v.  Leslie,  3 
fixmd,  or  some  act  done  by  the  state  to  Wheat.  563.  See  also  Bawson  v.  (Godfrey, 
acquire  possession."  McCreery  v,  Allen-  4  Cranch  321 ;  Grovemeur's  Heirs  v,  Bob- 
der,  4  H.  &  McH.  409,  412.  But  see  ertson,  11  Wheat.  332;  Kubeck  v.  Gard- 
Slater  v.  Nason,  15  Pick.  345.  But  an  ner,  7  Watts.  455;  Scanlan  v.  Wright,  13 
^n  may  take  by  purchase  and  hold  Pick.  523;  Waugh  v.  Kiley,  8  Mete  290; 
until  office  found.  Mooers  v.  White,  6  People  v.  Conklin,  2  Hill  (N.  Y.)  67 ; 
Johns.  Ch.  360,  366 ;  Fox  v.  Southack,  12  Foes  v.  Crisp,  20  Pick.  121 ;  Wilbur  v. 
Mass.  143;  Montgomery  v.  Dorion,  7  N.  Tobey,  16  Pick.  177. 
H.  475.  He  may  also  convey.  Mooers «.  [(t)  L  «.,  shall  not  validate  or  invali- 
White,  ubi  9upra;  Montgomery  v.  Dorion,  date.  Sharp  v.  St.  Sauveur,  L.  B.,  7  Ch.  343.] 
M  mpra;  Marshall  v.  Conrad,  5  Call.  364.  (u)  See  4  Jarm.  Conv.  (2d  ed.)  186. 
The  treaty  of  1794,  between  the  United  18.  1  Bedf.  on  Wills  118;  2  Kent  385, 
SUtes  and  Great  Britain,  provided  that  386 ;  Wms.  Ex'rs  (6th  Am.  ed.)  88 ;  Flood 
subjects  of  either  power  could  hold  land  on  Wills  395 ;  Wal]f em  on  Wills  50.  In 
within  the  territory  of  the  other,  and  it  a  recent  case  in  England,  where  otie  prop- 
was  not  annulled  by  a  subsequent  war  be-  erly  executed  her  will  and  died,  and  the 
tween  those  powers.  Fox  v,  Southack,  coroner's  jury  found  a  verdict  offeh  de  se, 
M  tupra ;  Fiott  v.  Commonwealth,  12  it  was  held  that  such  will  was  entitled  to 
Gratt.  564.  But  by  Gen.  Stats.,  ch.  90,  {  38,  probate.  In  the  goods  of  Bailey,  2  Sw.  & 
in  Massachusetts,  aliens  may  take  lands  Tr.  156. 
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The  lands  of  all  persons  attainted  for  petit  treason  and  felony,  for- 
merly escheated  to  the  king  or  other  feadal  lord,  {x)  by  reason  of  the 
cormption  of  blood  consequent  on  attainder,  which  of  course  prevented 
the  descent  to  the  heir ;  and  the  devises  of  such  persons  were  absolutdy 
void,  or  rather,  by  the  better  opinion,  were  voidable,  as  in  the  case  of 
an  alien ;  (y)  and  such  [until  1870  was]  still  the  case  as  to  persons  not  ^ 
entitled  to  the  benefit  of  the  statute  54  Geo.  III.,  c.  145,  which  pro- 
vided, that  no  attainder  for  felony,  except  in  cases  of  high  treason,  or 
of  the  crimes  of  petit  treason  (afterwards  abolished  by  statute,)  (z)  or 
murder,  or  of  abetting,  procuring,  or  counseling  the  same,  ^' shall 
extend  to  the  disinheriting  of  any  heir,  nor  to  the  prejudice  of  the 
right  or  title  of  any  person  or  persons,  other  than  the  right  or  title  of 
the  offender  or  offenders,  during  his,  her,  or  their  natural  lives  only ; 
and  that  it  shall  be  lawful  to  every  person  or  persons  to  whom  flie 
right  or  interest  of  any  lands,  tenements,  or  hereditaments,  after  the 
death  of  any  such  offender  or  offenders,  should  or  might  have  apper- 
tained, if  no  such  attainder  had  been,  to  enter  into  the  same." 

There  was  some  ground  to  contend,  that  the  concluding  words  of 
this  provision  enabled  persons  convicted  of,  or  rather  attainted  for,  any 
other  than  the  excepted  offences,  to  alien  their  real  estate  by  will,  [and 
this  ground  was  strengthened  by  the  statutes,  (a)  which  in  all  cases 
where  a  title  had  accrued  to  the  crown  by  escheat  for  want  of  heirs,  or 
by  reason  of  any  forfeiture,  empowered  the  sovereign  (notwithstanding 
the  statute  (6)  which  had  restrained  the  alienation  of  the  royal  demesnes 
in  general  to  leases  for  thirty-one  years)  to  make  grants  to  any  person 
for  the  purpose  of  restoring  the  land  to  the  family  of  the  former 
owner,  or  carrying  into  effect  any  grant,  conveyance  or  devise  of  it 
which  he  might  have  intended  to  make.  • 

^[But  the  point  is  now  of  the  less  importance,  since,  by  stat.  33  and 
34  Vict.,  c.  23,  attainder  (which,  and  not  the  conviction,  caused  the 
disability)  is  thenceforth  abolished,  and  express  provisions  (presently 
noticed)  are  made  regarding  the  real  estate  both  of  traitors  and  felons.] 

Treason  and  felony  incapacitated  persons  from  making  a  will  of 

^boftandton  personal  estate,  which  [if  vested  (either  in  possession  or 

remainder,)]  became  forfeited  to  the  crown   on  convio-. 

[(x)  Subject  to  the  right  of  the  crown  (t)  9  Geo.  IV.,  c  31,  g  2. 

to  hold  the  lands  vested  in  the  person  at-  [(a)  89  and  40  G^.  ILL,  c  88,  2  12 ;  47 

tainted  at  the  period  of  the  attainder  for  Geo.  III.,  seas.  2,  c  24 ;  59  Geo.  TTT.,  e. 

a  year  and  a  day.    1  Steph.  Com.  417.]  94 ;  6  Geo.  IV.,  c  17. 

(y)  Shep.  Touch.  404.  (h)  1  Ann.,  at  1,  c.  7,  J  6.] 
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tioD ;  (c)  and  this  incapacity  extended  to  a  jdo  de  se,  who  was,  how- 
ever, capable  of  devising  his  real  estate,  as  there  was  in 
sudi  case  no  attainder,  (d)  In  every  case  of  felony  in 
which  sentence  of  death  was  not  recorded,  [that  is  to  say,  in  which 
there  was  no  attainder,]  the  prisoner's  competency  to  devise  or  other- 
wise dispose  of  his  real  estate  was  not  affected,  (e)^^ 

[But  the  law  as  to  both  real  and  personal  property  is  now  r^olated 
by  stat  33  and  34  Yict.,  c.  23.  which  enacts  (§  1)  that  Attaindwand 

A         1  .  /•  .     «  /.      .  ,.         .  forfeituw  for 

after  the  passuig  of  it, " no  confession,  verdict,  inquest,  tecMgnorfeio- 
conviction,  or  judgment  of  or  for  any  treason,  or  felony, 
oitfeh  de  se,  shall  cause  any  attainder  or  corruption  of  blood,  or  any 
forfeiture  or  escheat ;  provided  that  nothing  in  this  act  shall  affect  the 
law  of  forfeiture  consequent  on  outlawry."  The  statute  then,  after 
defining  (§  6)  '^ convict''  to  mean  any^rson  against  whom  sentence 
of  death,  or  of  penal  servitude,  shall  have  been  pronounced  or  recorded 
npoD  any  charge  of  treason  or  felony ;  and  after  providing  (§  7)  that 
when  any  convict  shall  die,  or  become  bankrupt,  or  shall  have  suffered 
his  punishment,  original  or  commuted,  or  have  been  pardoned,  he 
shall  thenceforth,  as  to  the  provisions  thereinafter  contained,  cease  to 
be  subject  to  the  act,  enacts  (§  8)  that  no  action  or  suit  for  the  recovery 
of  any  property  shall  be  brought  by  any  convict  during  the  time  that 
he  is  subject  to  the  act,  and  that  every  convict  shall  be  incapable  during 
thai  time  of  alienating  or  charging  any  property,  or  of  making  any 

[(e)  2  Black.  Ck)m.  499 ;  In  re  Thomp-  lawiy  continues ;  for  their  goods  and  chat- 
Bern's  TnutB,  22  Beav.  506;  In  re  Biite-  tels  are  forfeited  during  that  time.  Bnta 
Bum't  Trust,  L.  B.,  15  £q.  355.  Oontra  man  outlawed  in  a  personal  action  may,  it 
Mto  goods  which  he  has  as  executor  of  is  said,  in  some  cases,  make  executors; 
sioUier,  of  which  he  may  make  a  will,  In  for  he  may  have  debts  upon  contract 
re  Bailey,  2  Sw.  &  Tr.  156, 31 L.  J.,  Prob.  which  are  not  forfeited  to  the  king,  and 
178.  OontrOf  also,  aa  to  contingent  inter-  these  executors  may  have  a  writ  of  error 
tab)  where  the  felony  was  not  capital,  to  reverse  the  outlawry.  2  Black.  Com. 
fitoksB  «.  Hdden,  1  Keen  145;  Bamett  499;  Shaw  v.  Cntteris,  CiV>.  Ells.  861;  4 
t.  Blake,  2  Dr.  A  Sm.  117, 128 ;  and  as  to  Bum.  E.  L.  62 ;  Wentw.,  ch.  1.,  p.  37,  l^h 
pezsonalty  acquired  by  him  after  a  condi-  ed.  Before  the  statute  53  Gko.  IIL,  c. 
tioDalfree  pardon.  Qough  v.  Dayies,  2  127,  there  was  some  doubt  whether  an 
K.  A  J.  623.  excommunicated  person   could  tmak^  a 

(i)  Norris  v.  Chambres,  29  Beav.  258.  will ;  but,  by  that  statute,  exoommunica- 

(e)  Bex  V,  Willes,  3  B.  &  Aid.  510,  3  tion  is  not  to  be  pronounced  except  in 

luL  55 ;  Bex  v.  Bridger,  1  M.  A  Wei.  certain  cases,  and  by  2  3,  in  those  cases, 

147 ;  In  re  Harrop's  Estate,  3  Drew.  726.]  parties   excommunicated  shall  incur  no 

Id.  In  England  it  is  held  that  outlaws  civil  incapacity  whatever.    Swinb.,  pt  2, 

sbo,  though  it  be  but  for  debt,  are  inca-  {  22;  Wentw.,  ch.  1,  p.  38;  4  Bum.  ^L. 

INibla  of  makmg  a  will  as  long  asthe  out-  62. 
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conti'act,  save  as  tha^einafber  provided.  Sect.  9  provides  for  the 
appointment  of  an  administrator,  in  whom^  upon  his  appointment^ 
(§  10)  all  the  real  and  personal  proi)ert7  (including  '''choses  in  action) 
to  which  the  convict  was  at  the  time  of  his  conviction^  or  shall  after- 
wards, while  subject  to  the  act,  become  or  be  entitled,  vests  for  all  the 
convict's  estate  and  interest.  And  the  administrator  has  full  power 
(§  12)  to  let,  sell,  and  mortgage  the  propeiiy,  and  thereout  (§§  13  to 
17)  to  pay  costs,  debts,  damages,  <fisc.,  and  to  make  allowances  for  the 
support  of  the  convict  and  his  family.  Subject  thereto,  the  adminis- 
trator is  (§  18)  to  hold  the  property  in  trusty  and  may  accumulate  the 
income,  /o9*  the  benefit  of  the  conmct  and  his  heirs,  or  legal  personal 
representatives,  or  such  other  persons  as  may  be  lawfully  entitled 
thereto,  according  to  the  nature  thereof;  and  the  same  is  to  rewd  in 
the  convict  on  his  ceasing  to  be  subject  to  the  act,  or  in  his  heirs  or 
representatives,  or  such  other  persons.  The  convict  is  to  be  entitled 
as  against  the  administrator  to  all  property  acquired  by  him  while  at 
large  under  license,  and,  during  the  same  time,  his  disabilities  under 
§  8  are  suspended  (§  30). 

Subject,  therefore,  to  the  temporary  estate  of  the  administrator,  and 
Effect  of  the  to  the  charges  imposed  by  the  act,  the  real  and  personal 
property  of  a  traitor  or  felon  remains  his  own,  and  he  may 
dispose  of  it  by  his  will ;  for  the  prohibition  against  alienation  dvring 
the  time  that  he  is  subject  to  the  act  can  have  no  application  to  his 
vfiUx  whensoever  executed ;  a  will  being  no  alienation  until  the  testa- 
tor's death.] 

The  statute  of  1  Yict.,  c.  26,  has  left  all  personal  disabilities  affecting 
Eflfectofiviot,  the  testamentary  power  as  they  stood  under  the  pre-exist- 

o.  26,  upon  the      ,  "^   *  "^         .  ,      * 

dJsabUitiesof  ing  law,  (/)  With  the  exception  of  infancy,  which  formerly 
(we  have  seen)  did  not  incapacitate  persons  of  a  certain  age 
from  bequeathing,  personal  estate ;  whereas  that  statute  (§  7)  has  pro- 
vided, in  general  terms,  that  no  will  made  by  any  person  under  the  age 
of  twenty-one  years,  shall  be  valid ;  thus  destroying  at  a  blow  the 
long-existing  distinction  between  wills  of  real  and  wills  of  personal 
estate  jn  regard  to  the  age  of  testamentary  competency.  The  statute 
has  even  carried  this  principle  so  far  as  to  abolish,  in  regard  to  infant 
testators,  the  paternal  power  of  appointing  guardians,  conferred  by  the 
act  of  12  Car.  II.,  c.  24 ;  so  that  a  person  under  age  is  now  not  com- 

[(/)  See  as  to  coverture,  Noble  t>.  Wil-    vocation  by  "  writing,"  see  Hawksley  ». 
lock,  L  R.,  7  H.  L.  680.     But  as  to  re-    Barrow,  L.  R.,  1  P.  &  D.  152.] 
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petent  bj  will  to  appoint  a  guardian  to  his  children.  In  short,  the 
disability  of  infancy  affects  the  testamentary  power^  under  the  new  law^ 
no  less  universally  than  it  does  the  power  of  disposition  by  deed;  and^ 
witli  respect  to  tiie  appointment  of  guardians  just  referred  '''to,  is  even 
more  extensive,  (9)  for  the  power  of  nominating  guardians  by  deed 
given  to  an  infant  father  by  the  statute  of  Charles  seems  to  be  still  ia 
force ;  and  this  will  go  far  towards  preventing  any  practical  inconveni- 
ence which  might  otherwise  have  resulted  from'  the  abolition  of  the 
power  of  infant  fathers  to  appoint  guardians  by  tmlL 

It  may  not  be  quite  superfluous  to  remark,  in  conclusicm  of  this 
branch  of  the  subject,  that  in  computing  the  age  of  a  per-  Modeof  oom- 
son  for  testamentary  or  other  purposes,  the  day  of  his 
birth  is  included  ;  thus,  if  he  were  born  on  the  16th  of  January,  1800,. 
he  would  have  attained  liis  majority  on  the  15th  of  January,  1821 ;  {h) 
and  as  the  law  does  not  recognize  fractions  of  a  day,  {%)  the  age  would 
be  attained  at  the  first  instant  of  the  latter  day. 

{g)  Infants,  too,  [of  the  age  of  fifteen,  1  Salk.  44 ;  Howard's  case,  2  Id.  625.  But 

are,  in  certain  cases,  competent  to  convey  a  person  attains  ''his  twenty-fifth  year'^ 

gavelkind  lands  hy  feoffment.  when  he  becomes  twenty-four  years  old. 

(A)   Herbert    v.  Torball,  1   Sid.  162,  Grant  v.  Grant,  4  Y.  &  C.  256. 

Baym.  84^  [8  Vin.  Dev.  G.,  pi.  20 ;  Anon.,  (t)  See  Lester  v.  Garland,  15  Ves.  267.] 

NoTB  A.  "  So  also  an  idiot,  i, «.,  such  a  one  of  fact,  and  must  he  determined  hy 
one  as  cannot  number  twenty,  or  tell  what  the  attendant  circumstances  of  each  par* 
tge  he  is,  or  the  like,  cannot  make  a  testa-  ticular  case.  It  ib  hardly  possible  to  give 
ment^  or  dispose  of  his  lands  or  goods ;  and  a  definition  of  an  idiot.  Idiots  are  wholly 
albeit  he  do  make  a  wise,  reasonable,  and  incapacitated  for  the  transaction  of  any 
Bensible  testament  yet  is  the  testament  void,  business,  and  as  a  general  thing  are  inca- 
Bot  soch  a  one  as  is  of  a  mean  under-  pable  of  performing  any  labor  whatever. 
standing  only,  that  hath  gro9sum  caput,  They  generally — nay,  almost  invariably 
and  is  of  the  middle  sort  between  a  wise  — ^have  an  unmeaning  expression  of  coun- 
man  and  a  fool  is  not  prohibited  to  make  tenance,  and  are  wholly  incapable  of  im- 
a  testament"  Shep.  Touch.  403.  It  being  provement  or  advancement.  What  we 
Bniversaily  admitted  that  no  idiot  can  find  them  by  nature,  that  they  ever  re- 
make a  valid  will,  the  proper  inquiry  in  main,  so  far  as  knowledge  or  mental  pow- 
this  connection  is  who  are  considered  era  are  concerned.  It  is,  however,  some- 
idiots  in  the  law.  The  description  of  an  times  claimed  that  they  have  some  de- 
idiot>  as  given  above,  from  Shep.  Touch.,  gree  of  memory.  Yet  we  hardly  think 
18  too  restricted.  The  particulars  there  that  the  vague  recurrence  to  them  of  what 
named  are  undoubtedly  evidences  which  may  have  happened  in  the  past  should  be 
go  to  prove  the  imbecility  or  idiocy  of  the  called  memory.  It  is  impossible  for  then> 
party,  but  we  apprehend  that  no  univer-  at  will  to  recall  anything.  They  seem  to 
sal  role  can  be  laid  down  by  which  it  may  be  wholly  without  powers  of  perception  or 
be  determined  whether  a  man  be  an  idiot  reflection.  Dr.  Ray,  Mfed.  Jur.  Insan.,  J 
or  noty  but  that  this  question  is  evidently  5^  says :  "  Idiocy  is  that  condition  of  th* 
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tnind  in  which  the  reflectiyei  and  all  or  a  that  period  occasibnallj  drew  drafts  and 
part  of  the  affectiye,  powers,  are  either  all  those  drafts  were  paid  to  himself  orer 
entirely  wanting,  or  are  manifested  to  the  the  counter.  The  first  is  dated  81st  Jan- 
slightest  possible  extent  In  reasoning  uary,  1818 ;  the  last>  May,  1820.  Aoooid- 
power  many  idiots  are  below  the  brutes,  ing  to  the  evidence,  the  deceased  came 
•Unable  to  compare  two  ideas  together,  himself  to  the  counter,  and  there  is  no 
AOthing  leads  them  to  act  but  the  faint  proof  of  any  one  accompanying  him  on 
impressions  of  the  moment  and  these  are  such  occasions ;  he  asked  for  the  sum  he 
often  insufficient  to  induce  them  to  gratify  wanted ;  the  clerk  filled  it  in,  he  signed 
even  their  instinctive  wants."  In  the  it,  and  took  the  money.  Surely  no  idiot 
case  of  persons  so  circumstanced  there  is  could  have  done  this,  for  he  must  have 
no  power  to  make  any  kind  of  a  contract,  exercised  thought  to  go  to  the  bank,  mem- 
and  they  are  not  held  to  be  responsible  ory  and  judgment  as  to  the  sum  required ; 
for  crime.  In  determining  whether  any  and  moreover  his  conduct  and  demeanor 
person  be  an  idiot  or  not,  one  very  impor-  could  not  at  such  times  have  been  as  de- 
cant point  is  whether  the  party  was  capa-  scribed  by  the  witnesses  against  the  will, 
l)le,  unaided,  of  transacting  any  business,  or  from  the  glaring  colors  in  which  the 
and  Whether  he  did  so  transact  any  busi-  imbecility  is  depicted,  it  must  have  been 
ness.  On  this  point  the  remarks  of  Dr.  discovered,  and  the  business  never  oonld 
Lushlngton,  in  Bannatyne  v,  Bannatyne,  have  been  transacted  at  all."  S.  C,  p. 
14  Eng.  L.  &  E.  581,  are  of  great  inter-  690.  "  I  consider  these  transactions,  then, 
fist.  He  says:  "Before  entering  upon  of  first-rate  importance  towards  solving 
this  branch  of  the  case,  I  must  bear  in  all  the  difficulties  of  this  case ;  for  here 
mind  what  the  nature  of  the  case  set  up  after  the  lapse  of  about  thirty  years,  the 
in  opposition  to  the  will  is.  I  must  re-  court  has  the  advantage  of  facts  proved,, 
peat  that  it  is  not  lunacy — it  is  not  mono-  with  the  dates  duly  affixed  to  theoL  I 
mania — ^it  is  not  any  species  of  mental  do  not  say  that  these  &ctB  alone  utterly 
disorder,  the  S3rmptoms  of  which  it  may,  disprove  that  the  testator  was  at  the  asy- 
jit  periods,  be  difficult  to  detect ;  but  the  lum  at  the  beginning  of  1819,  but  they  go  a 
case  presented  is  that  of  idiocy  or  imbe-  long  way  towards  it ;  and  even  if  at  some 
cility,  the  characteriBtic  of  which  is  per-  time  thereabout*  the  deceased  was  at  the 
manence,  with  littie  or  no  variation,  asylum,  they  do  prove  that  the  deceased 
though  often,  in  the  case  of  idiots,  it  does  did  acts  of  business  requiring  what  1 
sometimes  happen  that  there  will  be  a  think  cannot  be  denieSi,  some  thought  and 
greater  degree  of  excitement  demon-  some  understanding.  There  is,  I  most 
strated  than  at  other  periods.  How  is  say,  not  the  least  evidence  to  show,  that 
such  a  case  to  be  met?  I  apprehend,  to  in  any  one  of  these  acts  .of  business  the 
meet  it,  and  to  show  that  such  a  state  of  deceased  was  assisted  by  any  one  person 
things  did  not  exist  at  any  given  period,  whatever — ^the  presumption  is  the  other 
proofs  of  acts  of  business  are  most  impor-  way ;  and  to  put  these  acts  upon  the  very 
tant  evidence.  Many  acts  of  business  lowest  basis  on  which  they  can  be  placed, 
could  possibly  be  done  by  a  lunatic,  and  they  do  utterly  disprove  idiocy  or  imbe- 
ihe  lunacy  not  detected ;  but  it  is  scarcely  dlity.  I  will  simply  repeat,  what  I  hare 
possible  to  predicate  the  same  of  an  idiot  already  indeed  said,  that  those  who  are 
or  an  imbecile  person.  I  shall  look,  afflicted  with  lunacy  sometimes  have  the 
therefore,  in  the  first  instance,  to  the  acts  management  of  and  can  manage  their  pe> 
of  business.  It  is  proved,  by  Mr.  Falk-  cuniary  affiiirs — an  idiot  never.  Now, 
ner,  that  the  deceased  kept  an  account  the  next  branch  of  evidence  is,  in  my 
«'ith  Mess.  Tuckwell,  at  Bath,  for  four  opinion,  almost  equally  instructive ;  it  is 
years,  from  1818  to  1821,  and  during  all  the  evidence  of  dealing  with  tradespeo- 
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pie."    S.  C^  p.  591.     ''He  gave  orders  last  will  and  testament     Howeyer,  thi» 

hifiMMilf^  he  paid  his  bills  himself  he  case   has   not  been   &yorably  recetyed 

knew  the  yalue  of  money,  and  was  care-  either  hy  the  bench  or  bar,  and  it  waa 

fal  to  settle  the  price  before  the  order —  finally  oyerroled  in  the  case  of  Delafield 

Tezy  particular,  in  joint  accounts  with  his  «.  Parish,  25  N.  Y.  9.    In  Conyerse  «. 

brothen,  that  he  should  not  be  charged  Conyerse,  21  V^  168,  it  is  held  that  one,, 

bejood  his  &ir  proportion."    Suchaper>  in  order  to  execute  a  yalid  will,  most 

Mm  may  be  of  weak  intellect,  or  eyen  a  haye  sufficient  actiye  memory  to  recall  his 

lunatic,  scarcely  an  idiot    Potts  «.House^  family  and  his  property,  and  be  able  to- 

6  Qm.  324,  336«    In  this  case  it  is  said  form  a  rational  judgment  in  regard  to  the 

that   the  term   non  compw  mmJti»  im-  deserts  of  the  one  and  the  disposal  of  the 

plies  a  tolal  vxaU  of  mauL    And  Lump-  other  with  reference  to  such  deserts.   See 

kin,  J.,  in  pronouncing  the  opinion  of  the  the  remarks  of  Bedfield,  J^  in  that  case 

ooiul^  said :   ''  I  subscribe,  however,  to  the  as  to  the  degree  of  mental  capacity  requi* 

doctrine^  that  it  is  not  every  man  of  fran-  site  to  execute  a  valid  wilL     See  also* 

tic  appearance  and  behavior  who  is  to  be  CSomstock  v.   Hadlyme,    8    Conn.    254 ;. 

ooosidered  non  compo9  mentuiy  either  as  it  Moore  v,  Moore,  2  Bradf.  261 ;  Kinne  v» 

regards  contracts,  obligations  or  crimes ;  Eonne^  9  Conn.  102 ;  Cordrey  «.  Cordrey,. 

and  that  one  may  be  addicted  occasionally  1  Houst  269 ;  Harrison  v.  Rowan,  3  Wash. 

or  habitually  to  the  strangest  peculiari-  C.  C.  680.    Although  the  most  common 

des,  and  yet  possess  a  testable  capacity."  cases  of  idiocy  are  those  where  the  party 

The  real  question  to  be  determined  when  is  so  from  his  birth,  yet  this  is  not  an  es* 

the  will  propounded  is  contested  on  the  sential  quality  of  this  affliction.    Jn  some 

ground  that  the  testator  was  an  idiot,  is  cases  those  who  have  ei\joyed  reason  ab* 

whether  he  was  wholly  devoid  of  mental  solutely  lose  it,  and  become  beyond  a 

powers.     If  any  degree  of  intelligence  doubt  idiots.    This  may  be  the  result  of 

were  poesessed  by  the  testator  the  will  sudden  shock  unseating  the  intellect,  bat 

could  not  be  overthrown  on  the  ground  more  commonly  it  is  the  result  of  insan* 

that  he  was  on  idioL    A  mere  glimmer  of  ity.    The  characteristics  of  the  malady 

reaaon^  it  would  seem,  should  be  sufficient  are  not  essentially  different^  Whether  it  be 

U>  sustain  the  will.    A  very  remarkable  natural  or  acquired, 

case  on  this  point  is  Stewart's  Ex'r  v.  Note  B.  "So  also  an  old  man  that  by 

Lispenard,  26  Wend.  255,  in  which  case  reason  of  his  great  age  is  childish'  again, 

the  will  of  Alice  Lispenard  was  sustained,  or  so  forgetful  that  he  doth  forget  hie 

The  testatrix  was  incapable  of  taking  own  name  cannot  make  a  testament ;  for 

care  of  herself  had  a  vacant  expression  of  a  testament  made  by  such  a  one  is  void." 

ooontenance  and  a  sUly  laugh  when  ad-  Shep.  Touch.  408.    It  is  highly  probable 

dressed ;  she  had  an  unnatural  carriage  that  the  question  of  the  disability  of  a 

to  her  body,  dribbled  at  the  mouth ;  she  testator  to  make  a  valid  will   has  arisen 

would  cry  like  a  child  when  the  children  no  more  frequently,  nor  been  more  thor- 

refused  to  divide  their  candies  with  her ;  ooghly  and  learnedly  considered,  than  in 

she  could  not  be  taught  the  Lord's  Prayer  those  cases  arising  from  the  failure,  or 

nor  to  read,  and  when  thirty-five  years  of  supposed  £ulure,  of  the  mental  powers 

age  the  extent  to  which  it  had  been  possi-  from  advancing  years.    Seniie  demmHa, 

ble  to  educate  her  was  to  spell  words  of  or  the  imbecility  of  mind  fit>m  old  age, 

two  syllables.    Yet,  notwithstanding  all  is  a  most  difficult  subject  with  which  Uy 

this,  the  Court  of  Appeals  in  New  York  cope.    Ko  line  of  separation  exists  in 

establiahed  her  will,  disposing  of  a  lai^i^e  nature,  between  the  years  in  which  a 

property ;  the  oourtholding  that  imheeiUtiy  man's   mental   powers   are   held  to  be 

of  mind  in  a  testator  will  not  avoid  his  sound,  and  those  when  those  powers  are 
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shattered ;  no  point  is  fixed  beyond  which  very  aged,  cannot,  of  itself^  be  made  nae 

to  pass  is    to   become    incompetent  on  of  to  overthrow  his  will.    ''For  a  man 

account  of  age.    The  flEulare  of  the  pow-  may  freely  make  his  testament,  how  old 

-ers  of  mind  arises  from  a  thousand  cir-  soever  he  be;  since  it  is  not  the  int^irity 

'Y  <iumstance8  and  conditions  in  life.    All  of  the  body,  but  of  the  mind,  that  is 

do  not  start  on    this   race  with    equal  requisite  in  testaments."    Swinb.,  pt  2, 

advantage.    One  of  the  first  symptoms  J  5,  pi.  1;  Gbdolph.,  pt.  1,  ch.  8,  2  ^t 

(if  not  invariably  the  first)  of  the  ap-  Thompson  v,  Kyner,  65  Penna.  St.  9^ ; 

proach   of  imbecility  from  age,  is  the  Bird  v.  Bird,  2  Hagg.  142 ;  Butherfoid  v. 

loss  of  memory.    Yet  this  is  not  in  every  Morris,  77  IlL  397 ;  Higgins  v.  Oarlton, 

•case  the  same — some  lose  the  memory  ubi  supra;  Creely  v.  Ostrander,  3  Bradf. 

gradually,  and,  when  it  is  gone,  their  107 ;  Andress  v.  Weller,  2  Gr.  Ch.  (N.  J.) 

minds  are  wholly  shattered ;  others  lose  604 ;  Grolius  v.  Stark,  64  Barb.  112.    Nor 

it  quickly,  and  yet,  in  other  respects,  are  that,  being  very  aged,  he  has  recently 

•quite  competent  for  the  transaction  of  married  a  wife  under  twenty  years  of  age. 

business,  long  after  they  may  be  said  to  Thomas  v.  Stump,  62  Mo.  275.    Bui  if 

•be  deprived  of  any  valuable  memory ;  the  testator  be  very  aged,  and  of  impaired 

«till  another  class  lose  partially  the  mem-  sight  and  hearing,  the  court  should  be 

ory.    One  man  may  be  fairly  taken  to  be  very  careful  that  the  will  was  not  obtained 

in  his  second  childhood  at  an  age  when  by  means  of  undue  influence.    Weir  «. 

xinother  is  in  the  prime  of  life  as  to  men-  Fitzgerald,  2  Bradf.  42.    In  Collins  v. 

tal  vigor.    It  is  not  an  unknown  thing  Townley,  6  0.  E.  Gr.  (N.  J.)  353,  the  tes- 

for  the  m^sntal  powers  to  sharpen  in  ad-  tatrix  was  ninety-eight  years  of  age  at 

vanced  years,  and  for  one  in  whom  we  the  time  she  made  the  will,  but,  as  no 

look  for  fSEulure,  to  astonish  us  with  his  unsoundness  or  imbecility  of  mind  was 

renewed  vigor.    Hence,  it  becomes  essen-  shown,  of  a  kind  that  approached  to  a 

tial  that  each  testator's  situation,  circum-  defect  of  testamentary  capacity,  the  will 

stances,  habits,  life,  ^nd  his  relations  to  was  sustained.     On  the  contrary,  in   a 

those  who  surround  him,  must  be  thorough-  case  where  the  testator  was  but  about 

ly  investigated,  before  either  court  or  jury  seventy  years  old,  the  will  was  held  not 

•can  have  any  adequate  conception  as  to  to  be  his  will.    Harrel  v,  Harrel,  1  Dot. 

\  his  ability  to  make  a  valid  testament,  and  203.  In  this  case,  the  testator,  at  the 
that  wHether  he  be  'fifty  or  eighty,  or  time  of  the  acknowledgment  of  the  testa- 
older.  It  is  impossible  to  lay  down  rules  mentary  document,  was  confined  to  his 
in  one  case,  which  can  be  binding  in  bed  by  an  inflammatory  disease,  which 
others.  As  in  other  cases  involving  appeared  very  distressing,  and  made  him 
capacity,  the  questions  to  be  determined,  both  ''drowsy"  and  "flighty,"  and  of 
^  in  these  cases,  are  whether  the  testator  had  which  he  died,  about  two  days  after  the 
sufficient  memory  to  recall  his  property,  attestation.  It  also  appeared  that  he  was 
and  those  upon  whom  his  bounty  should  largely^  if  not  wholly,  under  the  infln- 
oonfer  it,  and  sufficient  mind  to  construct  ence  of  a  second  wife,  who  was  not  the 
a  will  with  a  due  understanding  of  the  mother  of  any  of  his  children,  and  who 
business  then  in  hand,  and  in  the  manner  had  constantly  made  solicitations,  amount- 
in  which  he  desired  his  possessions  to  be  ing  to  annoying  importunities,  that  he 
•distributed.  Harrison  r.  Bowan,  3  Wash,  would  make  the  will,  and  that  the  provi- 
C  C.  580 ;  Clark  v,  Fisher,  1  Paige  171 ;  sions  of  the  wiU  were  grossly  unequal 
Daniel  v,  Daniel,  39  Penna.  St.  191 ;  Yoe  and  inadequate,  and  that  tlie  testator  had 
«.  McGord,  74  111.  33;  Higgins  v.  Carlton,  for  years  declared  that  he  would  make  no 
28  Md.  115;  Carpenter  v.  Calvert,  83  HI.  will,  as  the  law  made  the  best  will;  and, 
62.    The  mere  fact  that  the  testator  is  not  long  before  his  death,  he  said  that 


CHAP.  UI.]         PEBSONAL  DISABILITIES  OF  TESTATORS.  95 

he  wished  his  property  divided  equally  brilliant  than  it  is  in  others  at  a  much 
among  his  children,  and  that  he  would  earlier  age.    The  power  of  disposing  of 
make  no  will.     It  is  not  to  be  doubted  property  is  an  inestimable  priyilege  of  the 
that,  after  the  memory  is  impaired,  the  old.  Itfi'equentlycommands  attention  and 
mind  may  still  be  sound.    Most  people,  respect  when  other  motives  have  ceased 
probably,  as  age  advances,  suffef  from  loss  to  influence.    How  often  witliout  it  would 
of  memozy  long  before  they  have  reached  the  hoary  head  be  neglected,  deserted  and 
(hat  d^ree  of  senility  which  would  inca-  despised."    In  Den  v.  Johnson,  2  South, 
padtate  them  from  making  a  valid  wUl.  454,  it  is  said:    ''Sound  signifies  whole, 
Lowdo:  V.   Lewder,    5S    Ind.  688,  542.  unbroken,  unimpaired,    unshattered    by 
Thoqgh  great  age  raises  some  doubt  as  to  disease  or  otherwi&e."    If  this  were  so,  a 
CKpiatyf  yet  this  will  be  only  so  £ftr  aa  to  will  could  never  be  made  in  the  decline 
exdie  the  vigilance  of  the  court.    Kin-  of  life,  but  only  in  youth  or  early  man- 
dleside  v.  Harrison,  2  Phillim.  449.     In  hood.  However,  it  cannot  be  that  this  un- 
Browne  «.  Molliston,  3  Whart.  129,  Hus-  qualified  exposition  of  the  word  "sound" 
Um^  J.,  said :    "The  presumption  of  com-  was  intended  to  be  so  broad,  for  the  same 
petenc^  is  not  destroyed  by  any  eztrem-  learned  judge  who  used  it  said,  later  in 
itj  of  age,  though  it  may  be  weakened  the  same  case :    "  It  is  true  that  every  dis* 
where  the  testator  is  very  old  and  dr-  composure  of  the  mind  by  these  causes" 
cnmstances  additional  are  proved;  but  (melancholy,  grief,   sorrow,    misfortune^ 
taken  alone  it  matten  not  that  the  testa-  sickness  or  disease)  "  wiU  not  render  one 
tor  was  a  hundred  years  old  at  the  time  incapable  of  making  a  will :  it  must  be 
of  executing  the  wilL"    "  The  law  looks  such  a  discomposure,  such  a  derange- 
ooly  to  the  competency  of  the  under-  ment,  as  deprives  him  of  the  rational 
standing.    The  £ulure  of  memory  is  not  faculties  common  to  man."    Though  a 
snlBlcient  to  create  the  incapacity  unless  testator  be  very  aged,  if  he  dictate  his 
it  be  qoite  total  or  extends  to  the  tes-  wiU,  and   it    manifest  Intelligence  and 
tator's  immediate  family  or  property."  sound  moral  sentiment,  and  be  not  pro- 
Kent,  C^  in  Van  Alst «.  Hunter,  5  Johns,  cured  by  duress  or  undue  influence,  it 
Cb.  148.    In  this  case,  the  testator  was  will  be  sustained.    Watson  v.  Watson,  2 
between  ninety  and  one  hundred  years  B.  Mon.  74 ;  Beed's  Will,  Id.  79 ;  Har- 
old when  he  made  his  will.    It  was  also  rison's  Will,  1  Id.  351.    See  also  Sloan 
remarked  by  the  Chancellor,  in  this  case,  v.  Maxwell,  vhi  mpra;  Lowe  v.  William: 
that  the  failure  of  memory  might  exist  to  a  son,  1  Gr.  Ch.  (N.  J.)  82 ;  Stevens  v.  Van 
Tery  great  degree,  and  yet ''the  solid  power  Cleve,  4  Wash.  C.  C.  262;     Sechrest  v. 
of  understanding"  remain.    In  Sloan  v,  Edwards,  4  Mete  (Ky.)  163;  Wintermute 
Maxwell,  2  Gr.  Ch.  (N.  J.)  563,  581,  it  is  v.  Wilson,  1  Stew.  (N.  J.)  437 ;  Hum- 
said:  "The  advanced  age  of  the  testator,  phrey's  Will,  11  C.  E.  Gr.  (N.  J.)  513 ; 
upwards  of  eighty  years,  was  made  on  the  Thompson  v.  Eyner,  65  Penna.  St.  368 ; 
azgument  a  distinct  point  against  the  will,  Mowry  v.  Silber,  2  Bradf.  133 ;  Higgins 
not  indeed  as  rendering  him  legally  in-  v.  Carlton,   28  Md.  115.    In  Minor  ». 
capable,  so  much  as  raising  a  presump-  Thomas,  12  B.  Mon.  106,  the  testator  was 
tion  of  incompetency.     The  power  of  upwards  of  ninety,  and  the  subscribing 
making  a  valid  wiU  is  not  impaired  by  witnesses  testified  that,  in  their  opinion, 
the  access  of  old  age,  nor  is  it  denied  to  he  was  Bcareely  competent^  and  it  appeared 
htm  who  has  attained  the  utmost  verge  that  his  mind  was  so    impaired  as  to 
of  human  life,  on  that  account  alon^.  amount  to  incapacity  to  conceive,  arrange. 
Three-score  years  and  ten  do  not  always  or  dictate  a  will ;  the  wiU  was  rejected, 
or  necessarily  extinguish    the  light  of  In  Shropshire  «.  Reno,  5  J.  J.  Marsh, 
intellect.    It  is  then  in  some  men  more  91,  the   will   was    rejected,   the  testa- 
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tor  being  but  little  over  serenty.  and  it  age  at  the  time  of  executing  the  oodid) 
being  shown  that  he  was  not  entirelj^  to  hia  will,  bat  it  was  shown  thai  he 
superannuated,  nor  absolutely  tiuUus  or  retained,  to  a  remarkable  degree,  his 
foUuuB,  But  it  appeared  that  he  had  not  mental  faculties  and  his  characteristicfr 
*'  a  sound  memory,"  nor  sufficient  mind,  of  firmness,  indepiendenoe,  and  decision* 
nor  mind  in  a  proper  state,  to  dispose  of  It  was  heM  by  the  Ordinary,  that  he  was 
his  property  with  reason.  As  to  what  is  possessed  of  testamentary  capacity  at  the 
to  be  considered  a  disposing  memory,  time  of  the  execution  of  the  codicil,  and 
some  light  is  afforded  by  the  Marquis  of  this  decision  was  unanimously  affirmed 
Winchester's  Case,  6  C!o.  23,  where  we  on  appeal  S.  C,  12  G.  E.  Gr.  (N.  J.)  667. 
are  informed :  '*  It  is  not  sufficient  that  The  same  degree  of  capacity  is  not  reqoi* 
the  testator  be  of  memory  when  he  makes  [  site  to  the  making  of  a  yalid  will  that  is' 
the  will  to  answer  fiuniliar  and  usual  to  the  making  of  a  contract,  or  the  man- 
questions,  but  he  ought  to  haye  a  dispos-  agement  of  the  ordinary  business  of  life, 
ing  memory  so  that  he  is  able  to  make  a  Potts  v.  House,  6  Ghu  324;  Harrison  v. 
disposition  of  his  lands  with  understand-  Bowan,  3  Wash.  C.  C  680 ;  Einiie  o. 
ing  and  reason;  and  that  is  such  a  mem-  Kinne,  9  Conn.  102;  Conyexse  v.  Con- 
ory  which  the  law  calls  sane  and  perfect  yerse^  21  Vt.  168 ;  Thompson  «.  ^yner,. 
memory."  To  the  same  point,  Kirkpat-  66  Penna.  St  368.  If  insanity  has  not 
rick,  C.  J.,  said :  **  By  these  terms "  (a  preyiously  existed,  or  been  supposed  to 
sound  and  disposing  mind  and  memory)  exist,  the  inquiry  ss  to  mental  capacity 
^*  it  has  not  been  understood  that  a  testa-  will  be  confined  to  the  question  whether 
tor  must  possess  these  qualities  of  the  the  mental  powers  remain  sufficiently 
mind  in  the  highest  degree,  otherwise  strong  ful^  to  understand  the  act  about 
yery  few  could  make  testaments  at  all ;  to  be  done.  But  if  insanity  be  shown  to 
neither  has  it  been  understood  that  he  haye  formerly  existed,  the  inyestigation,. 
must  possess  them  in  as  great  a  degree  as  at  once,  will  assume  an  entirely  difibrent 
he  may  haye  formerly  done,  for  eyen  this  character.  Prinsep  v.  Dyoe  Sombre^  lO 
would  disable  most  men  in  the  decline  Moore  P.  C.  278;  Banks  «.  Qoodiellow,. 
of'  life ;  the  mind  may  haye  been  in  some  L.  B.,  6  Q.  B.  649 ;  1  Bedfl  on  Wills  ^ 
degree  debilitated,  the  memory  may  haye  et  ssg.  /  Flood  on  Wills  387 ;  Walkem  on 
become  in  some  degree  enfeebled,  and  ^et  Wills  117,  et  9eq. ;  Wms.  Ex'ss  (6th  Am. 
there  may  be  enough  left  clearly  to  dis-  ed.)  64,  et  eeq.  The  burden  of  proof  that 
oem  and  discreetly  to  judge  of  all  those  the  mind  of  the  testator  was  imh^lf^  is 
things  and  all  those  circumstances  which  on  the  party  impeaching  the  wilL  2. 
enter  into'  the  nature  of  a  rational,  fiiir  Greenl.  Ey.,  S  689.  The  ^^\T\g  wit- 
and  just  testament ;  but  if  they  haye  so  nesses  to  a  will  are^  by  the  law,  placed 
fu  failed  as  that  these  cannot  be  discerned  around  the  testator  as  a  guaid  to  protect 
and  judged  o^  then  he  cannot  be  said  to  him  from  fraud,  ^imposition,  and  nodue 
be  of  sound  and  disposing  mind  and  influence,  and  to  judge  of  his  capacity^ 
memory."  Den  v.  Van  Cleye,  2  South.  It  especially  deyolyes  upon  them,  then^ 
689,  660.  Bee  also  Einne  v.  Einne,  9  in  the  esse  of  a  will  of  a  yery  aged  per* 
Conn.  102 ;  Moore  o.  Moore,  2  Bradl  261 ;  son,  to  be  fuUy  persuaded  of  the  posMS- 
Gordrey  v.  Cordrey,  1  Houston  269 ;  Duf-  sion,  by  bim^  of  competent  memory  and 
field  ff.  Morris,  2  Harr.  (Del)  376 ;  Stack-  mind  for  the  transaction  then  being  per- 
house  V,  Horton,  2  McCart  202 ;  Conyerse  formed.  It  is,  therefore^  particularly 
0.  Conyerse,  21  Vt  168 ;  Thompson  «.  desirable  that  the  will  of  such  a  penoo 
Kyner,  66  Penna.  St.  368.  In  the  case  should  be  attested  by  those  who  hay» 
of  Humphrey's  Will,  11  C.  E.  Qr.  (N.  J.)  been,  for  considerable  time,  acquainted 
613,  the  testator  was  ninety-four  years  of  with  him,  as  dementia  is  often  yery  deoep* 
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tive  to  thoee  who  are  not  &iniliar  with  ness,  is  compared  to  a  mad  man,  and 
the  party  affected  thereby.  In  Scribner  therefore  if  he  make  his  testament  at  that 
ff.  Crane,  2  Paige  147,  Walworth,  time  it  la  void  in  law,  which  la  to  be 
dy  speaking  to  this  point,  said:  "No  understood  when  he  Ib  so  ezcessiyelv 
person  is  justified  in  putting  his  name  as  drunk  that  he  is  utterly  depriyed  of  the 
a  subscribing  witness  to  a  ¥rill  unless  he  use  of  reason  and  understanding ;  other- 
knows  from  the  testator  himself  that  he  wise  albeit  his  understanding  is  obscured 
understands  what  he  is  doing.  The  wit-  and  his  memory  troubled,  yet  he  may 
nesB  should  also  be  satisfied  from  his  own  make  his  testament,  being  in  that  case/' 
knowledge  of  the  state  of  the  testator's  Swinb.,  pt.  2,  {  6.  See  Gore  v.  Qibson, 
mental  capacity,  that  he  is  of  sound  and  13  M.  &  W.  623;  Shep.  Touch.  403.  In- 
disposing mind  and  memory.  By  placing  toxication  is  temporary  insanity,  ceasing 
his  name  to  the  instrument  the  witness  in  with  the  cause.  Wheeler  v,  Alderson,  3 
eflfect  certifies  to  his  knowledge  of  the  Hagg.  674.  For  an  able  exposition  of 
mental  capacity  of  the  testator  and  that  the  symptoms  and  immediate  effects  of  a 
the  will  was  executed  by  him  freely  and  free  indulgence  in  iotoxicating  drinks, 
understand ingly  with  a  full  knowledge  of  see  Ray  Med.  Jur.  Insan.  (5th  ed.),  2{  543, 
its  contents.  Such  is  the  legal  effect  of  644.  In  cases  of  delirium  arising  from 
the  signature  of  the  witness  when  he  is  the  use  of  intoxicating  liquors,  the  parox- 
dead  or  is  out  of  the  jurisdiction  of  the  ysms  are  generally  of  limited  duration, 
cooit.^  On  the  theory  that  one  of  the  and  the  &ct  that  a  person  is  addicted  to 
duties  of  the  attesting  witnesses  to  a  will  i/si  habits  of  intoxication  even  to  such  a  de- 
to  judge  of  the  capacity  of  the  testator,  gree  as  to  suffer  from  mania  a  potu  cannot 
they  are  allowed  to  state  the  opinion  formed  be  held  to  invalidate  his  will,  unless  it 
by  them,  of  the  testator's  capacity  to  exe-  be  clearly  shown  that  the  will  was  made 
cate  a  valid  will  at  the  time  the  will  in  during  a  period  when  reason  was  actually 
question  was  executed,  and  the  opinion  dethroned  from  this  cause.  Nor  will  any 
of  such  a  witness  generally  has  great  presumption  of -incapacity  be  held  from 
weight  with  both  court  and  jury.  Other  proof  of  the  &ct  that  the  testator  had  at 
witnesses  that  may  be  called  on  such  a  some  time  previous  to  the  execution  of 
trial,  are  to  state  &ct8  that  tend  to  show  the  will  been  absolutely  incapacitated  for 
the  state  of  mind  of  the  testator,  but  they  a  testamentary  act,  or  even  for  the  mak- 
will  not  be  permitted  to  give  their  opin-  ing  of  a  contract,  or  the  performance  of 
ioos,  merely,  of  the  mental  capacity  of  business.  The  rule  here  is  entirely  dif- 
the  testator.  2  Greenl.  £v.,  2  fiOl*  8^  ferent  from  that  in  cases  of  mania  or 
post  note  B;  Harrison  v.  Rowan,  8  Wash«  insanity,  the  rule  being  such  that  the 
C.  G.  580 ;  Stevens  v.  Van  Cleve,  4  Wash,  onus  is  not  placed  upon  the  proponent  of 
0.  C.  262 ;  Rambler  v.  Tryon,  7  Serg.  A  the  will  by  the  establishment  of  the  pre- 
R.  90;  Roberts  v.  Trawick,  13  Ala.  68;  vious  existence  of  delirium,  while  in 
Sloan  w.  Maxwell,  2  Gr.  Oh.  (N.  J.)  663 ;  other  cases  of  testamentary  incapacity. 
Potts  V.  House,  6  Ga.  324 ;  Logan  v.  Mo-  the  proof  that  the  testator  had  been  in« 
Qinnis,  12  Penna.  St.  27.  In  Roberts  v.  competent  throws  the  burden  of  proof  on 
Trawick,  ubi  mtpra^  it  is  held  that,  upon  a  the  proponent  to  show  that  at  the  time  of 
question  of  sanity,  opinions  of  capacity  the  factum  of  the  will  the  testator  was 
can  only  be  given  by  those  who  are  pecu-  competent.  The  reason  for  this  change 
liarly  qualified,  from  a  long  and  intimate  in  the  rule  is  both  evident  and  satisfac- 
acquaintance,  to  detect  any  mental  aliena-  tory.  The  duration  of  delirium  from  this 
tion.  cause  is  temporary,  and  will  cea^e  with 
Note  C.  "He  that  is  overcome  by  the  cause,  if  it  is  not  prolonged  or  aggra- 
drink,  during  the  time  of  his  drunken-  vated  by  a  repetition  of  the  exciting  act, 

G 


98  PERSONAL  DISABILITIES  OF  TE8TAT0ES.        [OHAP.  III. 

and  in  ordinary  cases  when  the  exciting  SeeaIsoBilIinghor8tv.Vicker8,lPhiIIiin. 
cause  is  removed  and  the  force  thereof  is  187.  In  a  leading  American  case  on  this 
spent  the  person  so  affected  is  competent  subject  it  is  held  that  testamentary  ca- 
for  all  the  ordinary  duties  of  life.  The  pacity  may  be  temporarily  destroyed  by 
prevailing  rule  both  at  law  and  in  equity  drunkenness,  and  that  if  drunkenness  be 
is,  that  the  acts  of  such  a  party  will  not  long-continued  it  may  permanently  de- 
be  held  to  be  invalid  unless  it  be  proved  stroy  capacity  by  producing  imbecility  or 
that  he  i^s  so  deprived  of  his  faculties  as  insanity.  Duffield  v.  Morris*  Ex'r,  2 
to  be  incapable  of  understandingly  per-  Harr.  (Del.)  375.  In  delivering  the 
forming  the  act,  or  of  giving  a  free  con-  opinion  of  the  oourt  in  this  case  Hariing- 
sent,  or  was  so  far  overcome  by  intozica-  ton,  J.,  said :  "  The  probable  cause  of 
tion  as  to  be  practically  under  the  control  insanity  often  affords  valuable  aid  in 
of  other  persons.  See  Flood  on  Wills  determining  its  character.  Drunkenness 
391,  €t  seq. ;  Walkem  on  Wills  113,  et  seq,  itself  is  a  species  of  insanity,  and  might 
In  the  case  of  Wheeler  v,  Alderson,  ubi  invalidate  a  will  made  during  the  dronk- 
supra,  it  was  held  that  when  no  fixed  and  en  fit ;  but  long-continued  habits  of  in- 
settled  delusion  is  shown,  and  that  the  temperance  may  gradually  impair  the 
extravagant  acts  of  the  testatrix  are  ao-  mind  and  destroy  the  memory  and  other 
counted  for  by  excitement  arising  from  faculties  so  as  to  produce  insanity  of 
the  excessive  use  of  liquor,  while  at  times  another  kind.  This  is  an  important  sub- 
the  mind  was  sound,  it  must  be  proved,  ject  of  inquiry  in  the  present  case.  If 
in  order  to  avoid  a  will,  that  the  deceased  Doctor  Morris  was  insane  to  sach  an 
was  so  excited  by  liquor,  or  so  conducted  extent  that  he  could  not  make  a  valid 
hers^f  during  the  particular  act  as  to  be  will,  habitual  intemperance  was  at  least 
at  that  moment  legally  disqualified  from  one  of  the  causes  of  such  insanity.  The 
giving  effect  to  such  act  In  another  case  form  of  insanity  usually  produced  by  in- 
it  appeared  that  the  testator  was  an  temperance  is  mania  a  poiu  or  ddirium 
habitual  drunkard  who,  when  under  the  tremena,  which  is  a  raging  and  decided 
excitement  of  liquor,  acted  in  all  respects  insanity  that  cannot  be  mistaken,  tempo- 
like a  mad  man,  yet  he  was  not' otherwise  rary  in  its  duration,  and  when  off  is  fol- 
deranged,  or  under  any  other  circumstan-  lowed  not  only  by  a  lucid  interval,  bat 
ces  insane.  The  will  was  sustained,  as  it  by  permanent  restoration  to  reason.  Yet 
was  shown  that  at  the  time  of  the  fadym  it  is  not  improbable  that  drunkenness 
of  the  will  the  testator  was  not  under  the  long  continued  or  much  indulged  in  may 
influence  of  liquor.  Ayrey  v.  Hill,  2  Add.  produce  on  some  minds  and  with  some 
206.  In  this  case,  speaking  of  the  differ-  temperaments  permanent  derangement, 
enoe  between  such  a  state  and  one  of  fixed  insanity.  It  has  not  been  con- 
actnal  insanity,  Sir  John  NichoU  said :  tended  that  Doctor  Morris  was  the  subject 
''Insanity  will  often  be,  though  lalentf  so  of  mania  a  j>otu  ;  but  the  attempt  has 
that  a  person  may  in  effect  be  completely  been  to  show  that  from  intemperance  and 
mad  or  insane,  however  on  some  subjects  other  causes  a  permanent  state  of  derang- 
and  in  some  parts  of  his  conduct  oppar-  ed  intellect,  a  morbid  delusion,  came 
ently  rational.  But  the  effects  of  drunk-  upon  him  which  resulted  in  the  taking 
ennew  or  ebriety  only  subsist  whUst  the  his  own  life.  This  was  the  great  question 
cause,  the  excitement  visibly  lasts ;  there  for  the  jury  to  try,  whether  Doctor  Mor- 
can  scarcely  be  such  a  thing  as  latent  ris  was  the  subject  of  sucl^  insane  delu- 
ebriety ;  so  that  the  case  of  a  person  in  a  sions,  fancying  things  which  did  not 
state  of  ineapcLciiy  from  mere  drunkenness  exist  and  could  not  exist,  and  which  no 
or  ebriety,  and  yet  capable  to  all  outward  reasonable  mind  could  believe  to  exist; 
appearance,  can   hardly  be   supposed."  did  this  delusion  continue  up  to  the  time 
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of  making  his  will  without  intermission  Molvihill,  1  Tligh  137  ;  M'Diarmid  v. 
at  that  time  and  to  such  an  extent  as  to  M'Diarmid,  3  Bligh  (N.  S.)  374;  Free- 
•ezdade  thooght,  judgment  and  reflection ;  man  v,  Staats,  4  Halst.  Ch.  814 ;  Wamock 
to  deprive  him  of  the  power  of  rational  v.  Campbell,  10  G.  £.  Gr.  (N.  J.)  485 ; 
conversation  on  the  matter  he  was  about  Donelson  v.  Posey,  13  Ala.  752 ;  Eaton  v, 
and  of  that  kind  of  knowledge  that  would  Perry,  29  Mo.  96 ;  Belcher  v.  Belcher,  10 
enable  him  to  apprehend  in  his  own  Yerg.  121  ;  Bitter's  Appeal,  59  Penna. 
mind  that  he  was  making  a  will,  and  the  St.  9 ;  Johnson  v.  Rockwell,  12  Ind.  76. 
objects  and  purposes  of  such  an  act  ?  If  Note  D.  "  So  strong  is  this  impediment 
he  had  this  knowledge,  memory  and  ofinsanity  of  mind  thatif  the  testator  make 
judgment,  it  is  what  the  law  means  by  a  his  testament  after  his  Juror  has  overtaken 
soond  disposing  mind  and  memory,  which  him,  and  while  as  yet  it  possesses  his 
is  Bofficient  to  make  the  will  valid  what-  mind,  although  the  furor  after  departing 
ever  may  have  been  the  state  of  the  testa-  or  ceasing  the  testator  recover  his  former 
tor's  mind  before  or  after.''  See  also  understanding  yet  does  not  the  testament 
Oardner  v.  Oardner,  22  Wend.  526  ;  made  during  his  former  fit  recover  any 
Barrett  v.  Buxton,  2  Aiken  167 ;  Peck  v.  force  or  strength  thereby."  Swinb.,  pt.  2, 
Caiy,  27  N.  Y.  9 ;  Nussear  v.  Arnold,  13  {  3,  pi.  2 ;  Gkidolph.,  pt.  1,  ch.  8,  J  2 ;  Shep. 
Serg.  &  B.  323;  Julke  v.  Adam,  1  Bedf.  Touch.  403.  Madness,  lunacy  or  insanity 
454;  McSorley  v,  McSorley,  2  Bradf.  188;  is  by  no  means  uniform  in  its  manifesta- 
Pierce  «.  Pierce  (S.  C.  Mich.,  1878),  Am.  tions.  In  some  cases  it  is  markedly  evi- 
Law  B^.  (N.  8.),  Vol.  17,  744 ;  Turner  dent,  so  as  that  it  cannot  be  mistaken ;  in 
V.  Cheeseman,  2  McCart.  243 ;  Pancoast  v,  others  it  is  subtle  and  cunning  to  a  mar- 
Graham,  Id.  294.  In  the  case  of  Coch-  velous  degree ;  cases  are  not  at  all  uncom- 
ran's  Will,  1  Mon.  263,  it  is  held,  con-  mon  where  the  insane  person  is  perfectly 
trary  to  the  general  rule  as  to  the  burden  successful  in  concealing  the  &ct  of  his  dis- 
of  proof  in  this  class  of  cases,  thai,  where  ease  from,  his  intimate  associates,  and  even 
the  testator  was  for  some  time  prior  to  from  his  medical  advisers.  The  malady 
the  execution  of  the  will  and  until  death  is  also  various  in  its  pathological  quali- 
in  general  in  a  state  of  derangement,  pro-  ties,  and  is  properly  to  be  treated  of  under 
duced  by  intemperance,  but  enjoying  certain  subdivisions,  according  to  their 
some  intervals  in  which  he  was  of  dispos-  constituent  elements.  The  medical  writers 
ing  mind,  it  ought  to  appear,  in  order  to  are  far  from  accord  in  their  definitions  or 
establish  the  will,  by  undoubted  proo(  subdivisions  ofinsanity.  Dr.  Bay  says: 
that  the  will  was  made  in  one  of  those  ''  Madness  is  not  indicated  so  much  by 
intervals.  Habitual  drunkenness  will  any  particular  extravagance  of  thought  or 
not  per  se  constitute  incapacity  to  make  a  feeling  as  by  i^  well  marked  change  of 
valid  will.  Thompson  v.  Kyner,  65  character  or  departure  from  the  ordinary 
Penna.  St,  368;  Pierce  v.  Pierce  (S.  G.  habits  of  thinkmg,  feeling  and  acting 
Mich.,  1878),  Am.  Law  Beg.  (N.  S.),  Vol.  without  any  adequate  external  cause.  To 
17,  744;  Whitenack  v.  Stryker,  1  Gr.  lay  down,  therefore,  any  particular  definV- 
Ch.  (N.  J.)  8.  The  same  principle  ap-  tion  of  mania  founded  on  symptoms,  and 
plies  in  the  matter  of  deeds  or  contracts  to  consider  every  person  mad  who  may 
obtained  from  a  person  while  intoxicated  happen  to  come  within  the  range  of  its 
or  demented  from  the  use  of  ardent  spir-  applii^ation  might  induce  the  ridiculous 
its,  though  it  is  probable  that  a  greater  consequence  of  making  a  large  portion  of 
degree  of  capacity  would  be  required  to  mankind  of  unsound  mind.  *  ♦  ♦  * 
be  proved  in  those  cases  than  in  that  of  a  When  the  sanity  of  an  individual  is  in 
will.  As  illustrative  of  this  principle  as  question  instead  of  comparing  him  with  a 
applied  to  contracts,  &c,  see  Butler  v,  fancied  standard  of  mental  soundness,  as 
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is  too  commonly  the  custom,  his  natural  the  fact  that  the  organs  of  thought  hare 
character  should  be  diligently  investi-  lost  their  enei^  and  the  force 
gated  in  order  to  determine  whether  the  for  performing  their  functions.  5. 
apparent  indication  of  madness  is  not  ciiiiTY  ob  Idiocy. — ^A  condition  in whieb 
merely  the  result  of  the  ordinary  and  the  organs  have  never  been  sufficiently 
healthy  constitution  of  the  faculties.  In  well  conformed  to  permit  those  affected  to 
a  word  he  is  to  be  compared  with  himself,  reason  correctly."  Insanity  in  its  Medioo- 
not  with  others.^'  Med.  Jur.  Insan.  (5th  Legal  Relations  10.  The  difficulty  of  es- 
ed.),  {  133.  Taylor  says:  "The  main  tablishing  a  criterion  of  insanity  is  that  the 
c  character  of  insanity  in  a  legal  view  is  cases  of  alleged  insanity  depend  largely 
said  to  be  the  existence  of  deliuwn;  i,  e.,  if  not  wholly  upon  the  particular  circum- 
that  a  person  should  believe  something  to  stances  of  each  case.  Did  insanity  always 
exist  which  does  not  exist,  and  that  he  assume  the  same  form,  and  were  the  de- 
should  act  upon  this  belief."  Taylor  Med.  gree  of  violence  of  the  disease  the  same, 
Jur.  629.  Dr.  Guislain  says :  "  Insanity  this  difficulty  would  disappear,  and  we 
is  a  morbid  derangement  of  the  mental  might  then  settle  upon  an  answer  to  the 
faculties  unattended  by  fever,  and  chronic  oft-repeated  inquiry  where  eccentricity 
in  its  character  which  deprives  man  of  the  ceases  and  the  disease  develops  into  de- 
power  of  thinking  and  acting  freely  as  re-  rangement  The  case  of  Dew  v.  Clark,  Z 
gards  his  happiness,  preservation  and  re-  Add.  79,  is  a  justly  celebrated  case  on 
sponsibility."  I4(ons  sur  les  Phren.,  T.  this  subject  In  that  case,  speaking  to 
1,  45.  Professor  Oilman's  definition  is,  this  point,  Sir  John  NichoU  said :  ''What 
''  Insanity  is  a  disease  of  the  brain  by  is  the  true  criterion  of  madness  or  insan- 
which  the  freedom  of  the  will  is  im-  ity  ?  Where  is  it  that  mere  eccentricity 
paired."  The  Relations  of  the  Medical  or  extravagance  ends  and  that  this  begins? 
to  the  Legal  Profession  20.  Dr.  Ham-  It  may  safely  be  assumed  that  madness 
mond  defines  insanity  to  be  "A  general  or  subsists  in  every  variety  of  shape  and 
partial  derangement  of  one  or  more  fao-  degree.  It  subsists  in  the  maniac  chained 
ulties  of  the  mind,  which  whilst  not  abol-  to  his  floor — it  subsists  in  the  patient  af- 
ishing  consciousness  prevents  freedom  of  flicted  with  mental  aberration  on  certain 
mind  or  of  action."  Insanity  in  its  subjects,  or  on  a  certain  subject  only ;  and 
Medico-Legal  Relations  9.  Without  con-  in  respect  of  such  never  betraying  itself 
suming  time  and  space  with  the  various  in  violence  or  outrage.  The  affliction  is  the 
classifications  which  have  been  made  of  same  in  both  cases,  in  species ;  the  differ- 
insanity,  we  present  that  of  Esquirol,  be-  ence  is  only  in  degree.  The  intermediate 
lieving  it  to  be  as  correct  as  any  that  has  degrees  between  the  highest  and  lowest 
been  given.  His  classification  is :  ''1.  grade  of  insanity  are  almost  infinite.  Pa- 
Meulnchglia. — Perversion  of  the  under-  tients  afflicted  with  this  terrible  infirmity, 
^  standing  in  regard  to  one  object  or  a  small  in  some  minor  degree^  often  oondact 
number  of  objects  with  the  predominance  themselves  rationally  in  all  but  certain  ro- 
of sadness  or  depression  of  mind.  2.  Mo-  spects ;  and  this  not  in  show  or  semUanoe 
NOMAXIA. — ^Perversion  of  understanding  only,  but  in  truth  and  substance.  In« 
limited  to  a  single  object  or  small  number  stances  have  occurred  of  patients  in  Bed- 
of  objects  with  predominance  of  mental  lam  employed  as  keepers,  in  some  sort,  of 
excitement.  3.  Mania. — ^A  condition  in  their  fellow-madmen  ;  they  themselves 
which  the  perversion  of  the  understand-  being  at  the  same  time  esaeiUiaUy  insane, 
ing  embraces  all  kinds  of  objects  and  is  Few  madmen  are  so  mad  as  to  be  incapa- 
acoompanied  with  mental  excitement.  4.  ble  of  some  degree  of  self-control ;  and 
Dementia. — ^A  condition  in  which  those  the  cunning  which  madmen  are  often 
affected  are  incapable  of  reasoning,  from  found  to  exercise  if  bent  upon  carrying. 
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•ome  fitYOiite  poiiit  is  a  ciTcnmstaiice  of  meDt,  not  properly  or  eosentially  insane.'* 
the  malady  too  well  known  to  require  80  too  ithas  been  held  in  the  United  States,  y 
any  specific  Illustration.  Instances,  *^  The  only  l^gal  test  of  Insanity  is  dela- 
again,  of  the  extraordinary  power  of  at  sion.  Insane  delusion  consists  in  a  belief 
times  concealing  their  infirmity,  com-  of  facts  which  no  rational  person  would 
monly  inherent  in  madmen  are  familiar  believe.  A  person  may  be  partially  in- 
to most  people.  Still,  however  with  all  sane ;  that  is,  he  may  have  an  insane  be- 
this  among  ^e  vulgar  some  are  for  reck-  lief  or  delusion  as  to  one  or  more  subjects 
oning  madmen  those  only  who  are  frantic  and  not  as  to  others."  Forman's  Will,  54 
or  violent,  to  some  extent.  Others  again  Barb.  274, 289.  See  also  Seamen's  Friends 
in  the  opposite  extreme,  are  too  apt  to  Soc.  v.  Hopper,  33  K.  Y.  619 ;  Stanton  r. 
confound  mere  folly  with  frenzy — and  to  Wetherwax,  16  Barb.  259 ;  Duffieldv.Mor- 
describe  as  odd  or  eccentric  or  in  some  ris,  2  Harr.  (Del.)  375;  2  Greenl.  Ev.,  2 
•nch  phrase  patients  who  in  better  judg-  371,  a ;  1  Best  Ev.,  \\  147, 150.  Harrington, 
ments  are  actually  and  etseiUiaUy  insane.  J.,  in  Ihiffield  v.  Morris,  ii6>  supra,  said, 
What  then  is  the  true  criterion  of  insan-  qnotingfrom  Shelford,  **  An  unsentnif  mind 
ity  ?  The  true  criterion — the  true  test —  is  marked  by  delusion ;  it  mingles  ideas  of 
of  the  absence  or  presence  of  insanity,  I  imagination  with  those  of  sensation,  and 
lake  to  be,  the  absence  or  presence  of  mistakes  one  for  the  other.  It  is  often  ac- 
what,  used  in  a  certain  sense  of  it,  is  com-  companied  by  an  apparent  insensibility 
firiaable  in  a  single  term,  namely — ddw-  to  or  perversion  of  those  feelings  which 
sum.  Whenever  the  patient  once  con-  belong  to  our  nature.  Insane  delusion 
^  ceives  something  extravagant  to  exist  consists  in  the  belief  of  facts  which  no 
which  has  still  no  existence  whatever  but  rational  person  would  have  believed.  It 
in  his  own  heated  imagination ;  and  may  sometimes  exist  on  one  or  two  par- 
whenever  at  the  same  time,  having  once  ticular  subjects,  though  generally  it  b  ac- 
90  conceived,  he  is  incapable  of  being,  or  companied  by  eccentricity,  irritability, 
at  least,  of  being  permanenily  reasoned  violence,  suspicion,  exaggeration,  incon- 
<iat  of  their  conception ;  such  a  patient  is  sistency,  and  other  marks  and  symptoms 
said  to  be  under  a  ddution  in  a  peculiar,  which  may  lead  to  confirm  the  existence 
kalf-Ucknieal  sense  of  the  term ;  and  the  of  delusion  *and  to  establish  its  insane 
absence  or  presence  of  delusion  so  under-  character."  So  too  it  b  said  by  Cock- 
stood,  forms  in  my  judgment  the  true  and  bum,  O.  J.,  in  the  quite  recent  case  of 
only  test^  or  criterion  of  absent  or  present  Banks  v,  Gk>odfellow,  5  L.  XL,  Q.  B.  549, 
insanity.  In  short  I  look  upon  delusion,  570,  **  It  is  said,  indeed,  by  those  who  in- 
in  this  sense  of  it,  and  insanity  to  be  sist  that  any  degree  of  unsoundness  should 
almost  if  not  altogether  convertible  terms ;  suffice  to  take  away  testamentary  capacity, 
00  that  a  patient  under  a  delusion,  so  un-  that  where  insane  delusion  has  shown  it- 
4eretood,  on  any  subject  or  subjects  in  seli^  it  b  always  possible,  and  indeed  may 
any  degree  b  for  that  reason  essentially  be  assumed  to  be  probable,  that  a  greater 
maJi  or  insane  on  such  subject  or  subjects  degree  of  mental  unsoundness  exists  than 
in  that  d^ree.  On  the  contrary,  in  the  has  actually  become  manifest.  But  thb 
absence  of  any  such  delusion,  with  what-  view,  which  is  by  no  means  universally 
«ver  extravagances  a  supposed  lunatic  admitted,  b  unsupported  by  proof^  and 
may  be  justly  chargeable  and  how  like  so  must  be  looked  upon  ss  matter  of  spec- 
«ver  to  a  real  madman  he  may  either  ulative  opinion.  It  seems  unreasonable 
«peak  or  act,  on  some  or  on  all  subjects ;  to  deny  testamentary  capacity  on  the  spec- 
still  in  the  absence,  I  repeat,  of  anything  ulative  possibility  of  unsoundness  which 
in  the  nature  of  delusion  so  understood  as  has  failed  to  display  itself,  and  which,  if 
above,  the  suppoeed  lunatic  is,  in  my  judg-  exbting  in  a  latent    and  undiscovered 
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form,  would  be  little  likely  to  hare  anj  its  being  devised  to  her,  was  yet  rational 
influence  on  the  disposition  of  the  will,  in  this,  that  it  wss  made  in  iavor  of  » 
No  doabt,  where  the  fact  that  the  testator  niece,  who  lived  with  him,  and  who  was- 
has  been  subject  to  any  insane  delusion  is  the  object  of  his  affection  and  regard, 
established,  a  will  should   be   regarded  And  we  must  take  it  on  the  finding  of  the 
with  great  distrust,  and  every  presump-  jury   that   irrespectively    of  the    ques- 
tion should  in  the  first  instance  be  made  tion    of  these    dormant   delusions,    the 
sigainst  it.    Where  insane  delusion  has'  testator   was    in    possession   of  his  fac- 
once  been  shown  to  have  existed,  it  may  ulties    when    the    will    was    executed, 
be  difficult  to  say  whether  tiie  mental  dis-  Under  these  circumstances  we    see    no- 
order  may  not  possibly  have  extended  be-  ground  for  holding  the  will  to  be  invalid . 
yond  the  particular  form  or  instance  in  If^  indeed,  it  had  been  possible  to  oon- 
which  it  has  manifested  itself.    It  may  nect  the  dispositions  of  the  will  with  the 
be  equally  difficult  to  say  how  far  the  de-  delusions  of  the  testator,  the  form    io 
Insion  may  not  have  influenced  the  testa-  which  the  case  was  left  to  the  jury  might 
tor  in  the  particular  disposal  of  his  prop-  have  been  open  to  exception.    It  may  be^ 
erty.     And  the  presumption   against  a  as  was  contended  on  the  part  of   the^ 
will  made  under  such  circumstances  be-  plaintiff,  that  in  a  case  of  unsoundness, 
comes  additionally  strong  where  the  will  founded  on  delusion,  but  which  delusion 
is,  to  use  the  term  of  the  civilians,  an  in-  was  not  manifested  at  the  time  of  making 
officious  one,  that  is  to  say,  one  in  which  the  will,  it  is  a  question  for  the  jury 
/    natural  affection  and  the  claims  of  near  whether  the  delusion  was  not  latent  iiv 
relationsliip  have  been  disregarded.    But   ^the  mind  of  the  testator.    But,  then,  for 
where  in  the  result  a  jury  are  satisfied  the  reasons  we  have  given  in  the  courso^ 
that  the  delusion  has  not  affected  the  gen-  of  this  judgment,  we  are  of  opinion  that 
eral  faculties  of  the  mind,  and  can  have  a  jury  should  be  told,  in  such  a  case,  that 
^  had  no  effect  upon  the  will,  we  see  no  suf-  the  existence  of  a  delusion,  compatible 
ficient  reason  why  the  testator  should  be  with  the  retention  of  the  general  powerr^ 
held  to  have  lost  his  right  to  make  a  will,  and  faculties  of  the  mind,  will  not  be 
or  why  a  will  made  under  such  circum-  sufficient  to  overthrow  the  will,  unless  it 
stances  should  not  be  upheld.    Such  an  were  such  as  was  calculated  to  influence 
inquiry  may  involve,  it  is  true,  considerar-  the  testator  in  making  it."    What^  then^ 
ble  difficulty,  and  require  much  nicety  of  is  a  delusion  ?    Many  and  various  have 
discrimination,  but  we  see  no  reason  to  been  the  answers  given  to  this  inquiry, 
think  that  it  is  beyond  the  power  of  judi-  Sir  John  NichoU,  in  Dew  v.  Clark,  8  Add. 
cial  investigation  and  decision,  or  may  79,  says :  "  A  delusion  is  a  belief  of  fact^ 
not  be  disposed  of  by  a  jury  directed  and  which  no  rational  person  would    have 
guided  by  a  judge.    In  the  case  before  us  believed.''    Lord  Brougham  defines  it  to^ 
two  delusions  disturbed  the  mind  of  the  be  "  a  belief  in  things  as  realities  which 
testator,  the  one  that  he  was  pursued  by  exist  only  in  the  imagination  of  the  pa- 
spirits,  the  other  that  a  man  long  since  tient."    Waring  v.  Waring,  6  Thornton's 
dead    came   personally  to  molest    him.  Notes  388.    Both  of  these  definitions  are 
Neither  of  these  delusions — the  dead  man  open  to  objection.    The  first  because  it 
not  having  been  in  any  way  connected  reasons  in  a  circle,  the  second  because 
with  him — had,  or  could  have  had  any  many  things  may  be  entertained  in  the 
'  influence  upon  him  in  disposing  of  Iiis  imagination  which  are  not  delusions,  and 
property.    The  will,  though  in  one  sense  which  the  person  himself  is  capable  of 
an  idle  one,  inasmuch  as  the  object  of  his  distinguishing  from  delusions.    It  seem» 
bounty  was  his  heir-at  law,  and  therefore  to  us  that  the  definition  given  by  Dr. 
would  have  taken  the  property  without  Bay  is  more  exact  than  either  of  those 
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aboTO  giyen.    He  says:  "Delusion  is  a  Wetherwaz,  16  Barb.  259;  Jenckes  v. 
belief  in  something  impossible  in    the  Smithfield,  2  R.  I.  255 ;  Florey  v.  Florej, 
natore  of  things  or  the  circumstances  of  24  Ala.  241 ;  Townshend  v.  Townshend, 
the  cafle."    Bay's  Med.  Jur.  (5th  ed.),  i  7  Gill  10 ;  Kelly  v.  Miller,  39  Mias.  17. 
169.     **  There  is  a  good  deal  which  might  Ko  expression  is  more  common  in  con- 
be  said  in  fayor  of  making  delusion  the  nection  with  wills  than  "  a  sound  and 
test  of  insanity,  and  it  has  been  adopted  disposing  mind.''  What,  then,  is  "a  sound 
by  some  writers  as  at  least  an  alternative  and  disposing  mind  T*  It  means  a  mind  of 
tesL    One  of  our  modem  and  most  able  natural  capacity,  and  if  it  be  greatly  im- 
pliiloebphical  writers  has  made  belief  the  paired  by  old  age  it  is  no  longer  *'  sound 
very  fundamental  conception.    He  holds  and  disposing  f  so,  too,  if  it  be  broken 
that  knowing  is  not  before  it,  and  that  down  and  enfeebled  by  sickness,  or  if  it 
knowledge  without  believing   it   to  be  be  overcome    by  morbid  influences   or 
knowledge   would    not    be    knowledge,  unbalanced  by  delusions.    Smith  v,  Teb- 
With  a  very  little  ingenuity  it  might  be  bitt,  36  L.  J.,  Prob.  97, 16  L.  T.  (N.  S.)  841, 
shown  that  as  insanity  can  only  be  mani-  1  L.  B.,  Prob.  398  ;  Den  v,  Vancleve,  2 
fested  through  mind,  and  as  any  change  South.  589 ;  Harrison  v,  Bowan,  3  Wash, 
in  the  mental   gtaius   must  produce    a  C.  G.  580 ;  Stevens  v,  Vancleve,  4  Wash, 
change  in  the  mental  beliefs  which  ac-  G.  G.  262.    It  was  said  by  Appleton,  G. 
company  and  are  part  of  these  conditions,  J.:  '^  Men  may  be  sane  who  are  neither 
that  consequently  all  insanity  was  mani-  sagacious  nor  successful,  and  who  transact 
&Bted  in  morbid  beliefis,  and  that  conse-  their  business  in  an  improper  and  im- 
qnently  delosion  was   a   good    test   of  provident  manner."      Hovey  v,  Ghase, 
insanity."    Browne's  Med.  Jur.  Insan.,  52  Me.  304,  315.    The  same  inquiry  may 
{  8.    An  error  in  fact,  or  a  prejudice  or  be  pertinent  as  to  the  memory,  and  we 
suspicion,  will  not  amount  to  an  insane  may  ask,  who,  then,  is  a  person  of  **  non- 
delusion.    Clapp  V,  FuUerton,  34  N.  Y.  sane  memory  ?"    Littleton  defines  him  to 
190 ;  Seamen's  Friend  Soc.  v.  Hopper,  33  be  "  qui  non  est  com]^  mcTUis."  Litt,  {  405. 
N.  Y.  619 ;  Stackhouse  v.  Horton,  2  Mo-  And  Goke,  corroborating  this,  in  his  Gom- 
Oart.  202 ;  Trumbull  v.  Gibbons,  2  Zab.  mentaries,  adds,  **  Many  times,  as  here  it 
117 ;  Hall  vt  Hall,  38  Ala.  131 ;  Board-  appeareth,  the  Latin  word  explaineth  the 
man 9. Woodman,  47  N.  H.  120, 138 ;  Taylor  true  sense,  and  (Littleton)  calleth  him  not 
9.  Kelly,  31  Ala.  59.    And  where  an.  aged  amensj  demens^  furiostu,  luneUieuSy  /a4uu9, 
testator  was  led,  by  a  declaration  of  his  atuUiUf  or  the  like,  for  non  compoit  merUia 
wife,  made  in  the  delirium  of  disease,  to  is  most  sure  and  legal."    He  proceeds  to 
believe  that  one  of  his  daughters  was  say,  "  Non  eompoa  mentis  is  of  four  sorts, 
illegitimate,  this  suspicion  on  his  part  1.  An  idiot,  which  from  his  nativity,  by  a 
was  held  not  to  amount  to  an  insane  de-  perpetual  infirmity,  is  non  compos  m^entis. 
hision,  so  88  to  invalidate  Uie  will.    Glapp  2.  He  that  by  sickness,  grief,  or  other  ac- 
«.  Fnllerton,  ubi  supra.    And  it  is  said  cident,  wholly  loses  his  memory  and  un- 
by  Green,  G.,  in  Stackhouse  v.  Horton,  derstanding.     3.    A    lunatic    that   hath 
M  supra:    "For  if  there  were  actual  sometimes  his  understanding  and  some- 
ground  for  suspicion  of  an  injury,  though  times  not,  '  aliquando  gaudel  lucidis  inters 
in  hcA  not  well  founded  and  disbelieved  vallis '  and  therefore  he  is  called  '  non  eom- 
by  others,   the  misapprehension  of  the  pos  mentis '  so  long  as  he  hath  not  under- 
fiust  will  not  be  considered  mental  delu-  standing.    4.  Lastly,  he  that  by  his  own 
sion,  and  a  will  made  by  a  party  affected  vicious  act  for  a  time  deprive'th  himself  of 
by  such  suspicion  may  be  valid."    But  his  memory  and   understanding,  as  he 
to  the  contrary  see  Bitner  v,  Bitner,  65  .  that  is  drunken."     Go.  Litt.  246,  b.    l^he 
Penna.  St.    347.     See   also   Stanton  v.  words  "mind  and  memory,"  as  generally 
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used  in  the   statutes  of  the  American  eyidenoe  was  given  which  showed  that  he 

states,  and  as  used  at  common  law^  are  and  was  prohablj  insane  when  he  made  the 

were  oonyertihle  terms.    It  is  said  hj  will,  it  is  competent  to  show  that  testator 

Sutherland,  J.,  '*  The  use  of  the  words  liyed  amicably  with  his  sisters^  and  some 

mind  and  memory  as  conyertible  terms  is  months  before  his  death  said  that  what 

not  so  unphilosophical  as  it  might  at  first  property  he  had  would  be  left  to  them, 

seem  to  be,  for  without  memory  there  See  also  Norris  v.  Sheppaid,  20  Peona. 

could  be  no  mind,  properly  speaking.  St  476.    See  also  Butheiford  v.  Morria, 

Without  any  memory,  a  person  would  be  77  HI.  397.    Sanity  must  be  presumed  till 

the  mere  recipient  of  a  succession  of  pres-  the  contrary  is  shown.  Groom  v.  Thomas^ 

ent  sensations,  like  the  lowest  type  of  an-  2  Hagg.  433 ;  Den  d.  Trumbull  v.  Gibbons, 

imallife.''    Forman's  WiU,  54  Barb.  274,  2Zab.ll7;  Jackson  «.  King,  4  Gowen  207; 

286.    **  Moral  insanity  is  a  disorder  of  the  Banker  v.  Banker,  63  N.  Y.  409 ;  Baxter 

feelings  and  propensities.    Legal  insanity  v,  Abbott,  7  Gray  71 ;  Bush  v.  Megee,  36 

is  a  disorder  of  the  intellect.    Br.  Prich-  Ind.  69.    But  it  seems  not  to  be  well 

ard  describes  moral  insanity  as  '  consist-  agreed  what  this  presumption  is,  whether 

ing  in  a  morbid  peryersion  of  the  feelings,  a  presumption  of  law,  or  fact»  or  mixed  of 

affections  and  actiye  powers,  without  any  law  and  teuct ;  the  point  has  been  a  yexed 

illusion  or  erroneous  conyiction  impressed  one,    and    extensiyely  debated   by    the 

upon  the  understanding.*   Moral  insanity  courts.    It  may  not,  therefore,  be  amiss  to 

may,  or  may  not,  impair  the  intellect  or  reyiew  at  some  length  what  has  been  said 

intellectual  fiiculties.    Moral  insanity  not  both  in  England  and  the  United  States 

proceeding  from,  or  accompanied  with,  as  to  this  point.    In  England  the  princi- 

insane  illusion,  the  l^gal  test  of  insanity,  pies  adopted  seem  to  be  that  it  ia  not  to 

is  insufficient  to  set  aside  a  will.''  Suther-  be  treated  as  a  legal  presumption,  but  hot 

land,  J.,  in  Forman's  Will,  54  Barb.  274,  more  than  a  mixed  presumption  of  law 

291 ;  Fulleck  v.  Allinson,  3  Hagg.  527 ;  and  fact,  or  even,  it  may  be,  merely  a  pre- 

Boyd  V,  Eby,  8  Watts,  66, 72.  Peryersion  of  sumption  of  fact,  i  e.,  the  jury  may  infer 

moral  feeling  does  not  constitute  unsound-  sanity  from  the  absencQpf  eyidenoe' to  proye 

ness  of  mind  so  as  to  render  an  act  per-  that  the  testator  was  not  of  that  soond 

formed  per  se  inyalid.    Frere  «.  Peacocke,  mind  and  memory  which  is  general  to  the 

1  Boberts  442.    Nor  is  moral  debasement  bulk  of  mankind.    If  the  will  be  pro- 

neceasarily  insanity.    Mayo  v,  Jones,  78  duced  to  a  jury  and  its  execution  be 

N.  C.  402.    So  too  it  is  held  that  a  will  proyed  and  no  other  eyidence  ia  offered, 

cannot  be  set  aside  on  account  of  any  it  would  be  correct  for  the  jury  to  find  for 

moral  obliquity  or  prejudice  exhibited  by  the  will.    And  eyen  though  the  contest^ 

the  testator  in  the  deyisee  of  the  wiU,  nor  ant  produce  some  eyidence  of  inoompe- 

because  the  testator  makes  an  U2\just  and  tency  the  jury  may  find  for  the  will  if 

unnatural    disposition  of  his  property,  they  do  not  consider  the  testimony  soflEl- 

Ben  d.  Trumbull  v.  Gibbons,  2  Zab.  117.  cient  to  shake  the  ordinary  presumption 

Strong,  yiolent  and  ui\ju8t  prejudices,  if  of  sanity.    Still  the  onm  probandi  ia  al- 

not  founded  on  ddwion,  do  not  show  ways  on  the  party  supporting  the  will, 

mental  incapacity.    Ibid.    See  also  Gar-  and  he  must  proye  to  the  satisJGtction  of 

penter  v,  Calyert,  83  HI.  62 ;  Higgins  v.  the  jury  that  it  ia  the  will  of  a  competent 

Carlton,  28  Md.  115.    Nor  can  a  will  of  testator ;  and  if  after  the  whole  matter  has 

one  of  sound  mind  be  defeated  by  proy-  been  submitted,  the  eyidence  is  not  such 

ing  that  at  some  former  time  his  inten-  as  to  satisfy  them  that  the  will  was  made 

tions  were  different,  but  where  the  testator  by  a  sane  testator,  their  yerdict  should  not 

was  absent  from  home  and  made  a  will  establish  it  as  such.    Sutton  «.  Sadler,  3 

leaying  all  his  property  to  a  stranger,  and  C.  B.  (N.  S.)  87 ;  Wms.  Ex^rs  (6th  Am. 
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«d.)  23,  d  Hq. ;  Flood  on  Wills  385|  €t  shown  it  is  incnmbent  on  the  other  side 
teq.  While  there  is  diyersitj  in  the  de-  to  show  that  the  partj  who  did  the  act 
dsoDs  of  the  courts  of  the  Tarions  states^  was  sane  at  the  yeiy  time  when  it  was 
and  eren  in  some  of  the  decisions  of  the  performed.  The  defendant  does  not  oom- 
eomts  of  '  the  same  state,  it  is  by  plain  that  the  law  was  not  so  stated ;  nor 
hi  the  prevalent  opinion  in  the  ooorts  is  there  any  jnst  ground  for  snch  com- 
of  the  Tarions  American  states  that  plaint  because  in  fad  it  was  so  laid  down 
the  presumption  of  sanity  is  a  pre-  to  the  jury.  But  independently  of  author- 
,  rampdon  of  law.  It  is  certainly  the  ity  the  law  ought  to  be  so.  Almost  all 
€OBtoniy  when  a  will  is  offered  for  pro-  mankind  are  poesessed  of  at  least  a  suffi- 
bate,  to  ask  of  the  subscribing  witnesses  cient  portion  of  reason  to  be  able  to  man- 
their  opinion  as  to  the  sanity  of  the  tea-  age  the  ordinary  concerns  of  life.  To 
tator  at  the  time  of  the  faetum  of  the  will,  say  therefore  that  sanity  is  not  to  be  pre- 
But  it  cannot  be  that  this  is  because  the  sumed  until  the  contrary  is  proved  is  to 
law  does  not  presume  sanity.  There  is  say  that  insanity  or  fiituity  is  the  natural 
difierenoe  of  opinion  as  to  the  reason  for  state  of  the  human  mind."  In  Sloan  v. 
this  oonrae.  It  is  suggested  by  an  emi-  Maxwell,  2  Gr.  Ch.  (N.  J.)  680,  Ewing, 
neDt  American  writer,  that  the  reason  of  C.  J*,  said :  "  It  is  a  fixed  principle  that 
this  couTBe  is  in  order  to  afford  the  con-  whenever  the  formal  execution  of  a  will 
testant  an  opportunity  to  draw  from  the  is  duly  proved  he  who  wishes  to  impeach 
flobacribing  witnesses  all  the  facts  and  it  on  the  ground  of  incompetency  must 
qnaimstancee  attending  the  execution  of  support  by  proof  the  allegation  he  makes 
the  instrument,  without  making  those  and  thereby  overcome  the  presumption 
witoenes  his  witnesses,  and  thus  losing  which  the  law  raises  of  the  sanity  of  the 
nch  advantage  as  he  might  gain  by  a  testator."  In  Turner  «.  Cheeseman,  2 
croas^zamination.  Without  attempting  McGart  243,  Potts,  P.  J.,  said:  "The 
an  exhaustive  investigation  of  the  rulings  general  rules  and  principles  adopted  by 
on  this  point,  we  will  quote  from  some  of  the  Ordinary  in  the  case  of  Whitenack  v. 
the  American  cases  touching  this  ques-  Stryker  &  Voorhees,  1  Green's  Ch,  B.  11, 
tion.  Id  Jackson  v.  Van  Dusen,  6  Johns,  are  of  controlling  authority  in  this  court 
IH  Van  Ness,  J.,  says :  "  In  all  cases  as  far  as  they  are  applicable  to  this  case, 
where  the  act  of  a  party  is  sought  to  be  They  were  adopted  after  solemn  aigu- 
SToided  on  the  ground  of  his  mental  im-  ment  and  have  not  since  been  questioned 
bedlity  the  proof  of  the  fact  lies  upon  as  far  as  I  am  advised,  in  this  state.  In 
hun  who  allies  it  and,  until  the  contrary  that  case  the  Ordinary  said :  '  1.  The  first 
i^ypean,  sanity  is  to  be  presumed.  This  principle  is  that  the  presumption  of  the 
rale  of  law  is  recognized  by  ail  the  ele-  law  is  in  &vor  of  capacity  and  he  who 
inenUry  writers  on  the  subject;  and  in  insistB  on  the  contrary  has  the  burden  of 
all  the  adjudged  cases  which  I  have  met  proof  except  where  insanity  has  been 
with  both  in  law  and  equity  the  court  in  shown  to  exist  at  a  time  previous  to  the 
their  reasoning  and  opinions  seem  to  take  execution  of  the  will ;  in  that  case  the 
it  for  granted*  Swinb.,  3,  45;  Bac.  onvs  is  shifted  and  the  party  offering  the 
Ahr.,  let  F,  tit.  "  Idiots  f  1  Peake's  £v.  will  is  bound  to  show  that  it  was  executed 
373;  LoveUus  on  Wills,  16,  142;  6  at  a  lucid  interval.' "  So,  too,  in  Browne 
Craiae's  Dig.  14;  3  Atkyns  361,  Tucker  v.  MoUiston,  3  Whart  129,  Huston,  J., 
a.  PhippB ;  3  Br.  Ch.  Bep.  443,  Attorney-  said :  **  That  the  decedent  must  be  pre- 
0«eral  v.  Pamther;  13  Ves.,  Jr.,  87,  sumed  to  be  competent  to  make  a  will 
White  V.  Wilson.  This  rule  undoubtedly  until  the  contrary  is  proved."  In  Chan- 
has  its  qualifications ;  one  of  which  is  that  dler  v.  Ferris,  1  Harr.  ( DeL)  454,  Clayton, 
>ft«r  a  general   derangement  has  been  C.  J.,  said:    ''After  the  formal  proof  of 
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They  all,  however,  agree  upon  the  general  favor  of  sanity,  that  "  the  bnrthen   of 
proposition,  that  sanity  is  presumed  by  law.  proof  lies  upon  the  i>er8on  who  asserts 
But,  in  some  of  the  states,  it  is  held,  that  nnsoundness  of  mind ;  unless  a  previoDs 
this  general  presumption  does  not  apply  state  of  insanity  has  been  establishedy  in 
to  last  wills  and  testaments — ^they  forming  which  case,  the  burthen  is  shifted  to  him 
an  exception  to  the  rule — and  that  there-  who  claims  under  the  wilL"    Bobinson 
fore  a  party  propounding  a  will  must  not  v,  Hutchinson,  26  V 1 88 ;  Grabill  v.  Barr, 
only  prove  execution,  but  must  also  offer  6  Penna.  St.  441 ;  Chandler  v.  Barrett,  21 
positive  proof  of  capacity.    A  different  La.  Ann.  68;  Cotton  p.  Ulmer,  45  Ala.  378; 
rule,  however,  is  recognized  in  most  of  the  Panaud  v.  Jones,  1-  Cal.  488 ;  Di<^e  «. 
American  Courts,  and  it  is  sustained  by  rea-  Carter,  42  ill.  376 ;  Mullins  v.  Cotrell,  41 
son  and  theweight  of  authority.  If  the  pre-  Miss.  291 ;  Ean  v.  Snyder,  46  Barb.  290; 
sumption  of  law  is  in  favor  of  sanity,  we  Ford  v.  Ford,  7  Humph.  92 ;   Goble  «. 
<ain  discover  no  satisfiEu;tory  reason  why  it  Grant,  2  Or.  Ch.  (K.  J.)  629 ;  GhiAhrie  «. 
should  not  be  applied  to  wills,  as  well  as  to  Price,  23  Ark.  396 ;  Terry  v.  Boffington, 
any  other  instrument  of  writing.  The  argu-  11  Ga.  337 ;  In  the  matter  of  Coffinan,  12 
ment  drawn  from  the  fact,  that  the  statute  Iowa  491 ;    Copeland  v,  Copeland,    82 
requires  the  testator  to  be  '  of  sound  and  Ala.  512 ;  Thompson  v.  Kyner,  65  Peniuu 
disposing  mind,'    if  a  good  one,  would  St  368.    "  So  although  this  likewise  rests 
apply  with  equal  force  to  the  other  re-  in  some  degree  on  principles  of  pablic 
^iiirements  of  the  statute.    The  testator,  policy  sanity  is  always  presumed  even 
in  terms  as  affirmative  as  those  in  refer-  when  the  accused  is  on  his  trial  on  a 
€nco  to  capacity,  is  required  to  be  of  a  capital  charge.''    Best  Ev.,  {  832.    ''So 
>certain  age  fixed  by  the  statute.    Yet  no  although  the  law  in  general  presames 
court  has  ever  required  a  party,  pro-  against  insanity,  yet  where  the  fact  of 
pounding  a  will,  to  prove  the  age  of  the  insanity  has  been  shown  its  oontinoance 
testator,  until  the  question  was  raised  will  be  presumed;  and  the  proof  of  a 
upon  proof  by  the  contestants.    Why  the  subsequent  lucid  interval   lies   on    the 
one  should  be  permitted  to  rest  undis-  party  who  asserts  it"    Id.,  {  405.    See 
turbed  upon  the  doctrine  of  presumption,  also  2  Greenl.  Ev.,  {  689.    But  this  rule 
and  not  the  other,  to  say  the  least,  does  does  not  apply  to  insanity  which  may 
not  seem  to  be  in  accordance  with  sound  have  arisen  from  a  violent  disease.    Hix 
reason.    In  Swinburne  44,  pt  2,  {  3,  it  is  v.  Whittemore,  4  Mete  545.    On  the  other 
-said,  '  every  person  is  presumed  to  be  of  hand  it  is  held  that  there  is  no  presomp- 
perfect  mind    and    memory  unless  the  tion  of  law  in  favor  of  sanity.    In  Maine 
<»ntraty  is  proved.    If  it  be  asked  where-  it  is  said  that  where  a  will  is  to  be  proved 
fore,  then,  is  that  usual  clause  (of  perfect  the  law  does  not  presume  that  the  alleged 
mind  and  memory)  so  duly  observed  in  testator  was  sane  at  the  time  as  in  the 
«very  testament,  if  he  that  doth  prefer  making  of  other  instruments,  bat  sanity 
the   will   be   not   charged  with   proof  is  to  be  proved.    Gerrish  v,  Kason,  22 
thereof  7    It  may  be  answered  that  that  Me.  438 ;  Cilley  v.  Cilley,  84  Id.  162.    In 
which  is  notorious  is  to  be  alleged,  not  Michigan  the  position  of  the  coort  ap- 
proved.    And  so  this  being  accounted  pears  to  be  quite  anomalous  on  this  point, 
notorious  (because  where  the   contrary  for  while  it  admits  that  'there  is  a  pre* 
appeareth  not,  the  law  presumeth  it)  it  sumption  in  fiivor  of  sanity,  and  styles  it 
need  not  be  proved.'     This  doctrine  is  a  presumption  of  law,  it  denies  to  it  the 
recognized  to  its  full  extent,  and  affirmed  ordinary  force  of  a  presumption  of  law, 
in  the  cases  last  above  referred  to ;  and  and  holds  that  the  presumption  most  be 
the  rule  is  distinctiy  laid  down  as  a  logi-  established  by  a  preponderance  of  proof. 
«al  conclusion  from  the  presumption  in  In  Aikin  v.  Weckerly,  19  Mich.  482^  502^ 
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OnTca,  J.,  said :  "  The  inquiry  out  of  proposition  is  not  explicitly  laid  down  ia 
which  the  question  arose  related  to  the  Taff  v.  Hosmer,  but  the  opinion  of  my 
sufficiency  of  the  testator's  understanding  brother  Cooley  noticed  the  fact,  that  pro- 
to  make  the  will ;  and  the  result  of  that  ponents  in  that  case,  before  resting,  had 
inquiry  may  have  turned  on  the  decision  submitted  evidence  in  aid  of  the  pro- 
of the  point  presented. »  It  is  seen  that  sumption  of  law,  and  treated  the  course 
the  ground  really  occupied  by  proponent,  so  pursued  as  agreeable  to  usage  and  cor- 
is  that  the  presumption  of  testamentary  rect  in  principle.    In  these  testamentary 
capacity  supplies  all  the  eyidenoe  on  that  cases,  the  burden  of  proving  capacity  is 
subject  which  the  law   requires  unless  not  merely  cast  in  the  first  instance  upon 
such  counter  proof  is  offered  as  will  over-  those  averring  it,  but  it  abides  with  them 
oome  this  presumption,  and  that  even  in  during  the  trial.    Undoubtedly  the  jury 
eves  where  a  contestant  introduces  oppos-  must  consider  and  weigh  the  whole  evi- 
mg  evidence  on  the  issue  of  testamentary  dence  bearing  upon  the  point,  whether 
ibility,  the  law  casts  upon  him  the  bur-  presumptive  or  coming  from  one  party  or 
den    of    showing    incapacity   by   some  the  other.    But  as  those  who  propound 
amoimt  of  proof  not  less  than  a  prepon-  the  wiU  for  probate  have  the  burden  of 
dermoe.    This  view  necessarily  assumes  proof,  or  in  other  words,  are  bound  to  es- 
that  without  further  proof  than  is  supplied  tablish  their  averments  by  a  balance  of 
bj  this  presumption  the  finding  should  proof  in  their  favor,  they  will  necessarily 
be  in  favor  of  competency  in  all  cases  fail  before  the  jury,  unless  on  the  whole 
vhere  the  probate  is  unopposed,  and  in  evidence  such  balance  is  found.     If  it 
all  contested  cases  where  no  evidence  were  otherwise,  and  the  burden  of  proof 
ia  given   by    contestant    on  the   point  was  devolved  on  contestants,  the  parties 
of  testamentary  ability    or   where   the  asserting  testamentary  capacity  would  be 
opponng  evidence  submitted  on  that  sub-  entitled    to  a  verdict,  if  the   evidence 
jectwillno  more  than  balance  the  pre-  should  be  equally  balanced,  and  hence 
nmption.    This  position  is  believed  to  the  parties  really  holding  the  affirmative 
be  untenable.    This   court   decided    in  would  succeed,  when  in  legal  contempla- 
Beaobien  v.  Cicotte,  8  Mich.  9,  that  the  tion  the  matter  .would  remain  as  though 
proponent  of  a  testamentary  paper  for  no  evidence  whatever  had  appeared.  The 
probate  was  required  to  aver  the  sound-  question  throughout  the  trial  is  whether 
aea  of  mind  of  the  testator  at  the  time  of  the  testator  was  of  sound  mind  ?     And 
ezecotion  and  that  the  burden  of  proving  the  whole  evidence  applicable  to  it  be- 
tbe  &ct  rested  ufran  him,  but  it  was  not  longs  to  the  jury ;  but  since  proponents 
fooad  necessary  to  decide  in  that  case  must  aver  testamentary  capacity,  and  sup- 
opon  the  efiect  of  the  common  law  pre-  port  such  averment  by  a  measure  of  evi- 
nmption  of  sanity  as  an  item  of  testa-  dence   outweighing  that  opposed,  they 
mentaiy  capacity ;  or  its  aptitude  as  evi-  will  fail  if  the  whole  evidence  on  the  sub- 
deuce  ander  the  requirement  to  prove  the  ject,  presumptive  and  otherwise,  support- 
averment    The  case  of  Taff  v.  Hosmer,  ing  the  averment  is  found  to  fall  below 
H  Mich.  809.  however,  not  only  affirms  this  measure  of  proof."    And  it  ia  re- 
that  proponent,  before  resting,  is  bound  marked  by  Christiancy,  J.,  in  Kempsey  v. 
to  make  a  prima  faeie  case  on  the  avei«  McGinnis,  21  Mich.  123  as  follows :  "  In 
ment  of  soundness  of  mind,  but  is  an  au-  this  particular  class  of  cases,  and  upon  the 
thority  that  the  necessity  of  making  such  question  of  mental  soundness  or  unsoimd- 
a  caee  on  that  point  involves  the  produc-  ness,  after  a  prima  faeie  case  has  been  es- 
tion  of  some  other  evidence  of  testamen-  tablished  by  the  proponents,  the  case,  for 
tarj  capacity  than  is  furnished  by  the  le-  all  purposes  connected  with  the  order  of 
gal  presumption.    It  is  true  that  tliis  last  proof  upon  that  question,  stands  the  same 
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«s  if  the  burden  of  proof  throughout  citj  of  the  testator,  it  must  be  strictly 
rested  upon  the  contestants  to  show  men-  upon  the  force  of  authority.  And  al- 
isX  incapacity."  In  Williams  v.  Bobinson,  though  there  are  some  respectable  aa- 
42  Vt  658,  604,  Pierpoint,  C.  J.,  says :  "  I  thorities  that  favor  it,  we  think  the  weight 
have  thus  far  been  considering  the  case  of  authority,  especially  in  the  more 
upon  the  supposition  that  there  is  a  legal  recent  cases,  is  against  it.  Any  attempt 
implication  that  when  a  will  is  executed  to  reconcile  the  authorities  would  be  use- 
in  due  form  the  person  executing  it  had  less  labor.  *  *  *  I  can  see  no  good 
the  requisite  capacity.  If  there  is  such  a  resulting  from  the  presumption,  but  room 
presumption,  from  what  does  it  aris&?  for  much  evil.  There  is  certainly  no 
Certainly  it  cannot  arise  from  the  fact  necessity  for  it,  as  proof  on  the  subject  is 
that  the  great  minority  of  mankind  have  always  accessible,  and  is  presumed  to  be 
sufficient  capacity.  The  law  will  no  more  within  the  knowledge  of  the  proponents 
imply  capacity  from  such  a  cause  than  it  witnesses ;  then  why  not  require  him  to 
will  imply  that  all  men  are  white  because  prove  it.  It  cannot  have  its  origin  in  con- 
a  majority  are,  or  that  all  men  are  dis-  venience,  as  in  the  case  of  other  written  in- 
honest  because  so  many  are.  But  it  may  struments  that  are  executed  in  the  coune 
be  said  that  it  is  the  duty  of  the  persons  of  the  ordinary  daily  business  transactions 
•called  upon  to  act  as  witnesses  to  refuse  to  between  man  and  man  that  are  open,  and 
act  and  participate  in  the  execution  of  a  in  which  all  parties  participate,  and  which 
will,  if  they  discover  evidence  of  want  of  take  effect  upon  their  execution.  But 
capacity,  and  that  it  is  to  be  presumed  wills  take  effect  only  at  the  death  of  the 
they  discharge  their  duty  in  this  respect,  testator.  They  are  ordinarily  executed 
and  liaving  acted  as  witnesses,  the  law  in  private,  without  the  presence  or  knowl- 
will  therefore  presume  the  capacity  of  the  edge  of  those  who  are  affected  by  them, 
testator.  Does  the  law  ever  presume  that  unless  it  be  some  one  who  is  to  be  a&cted 
the  witnesses  to  a  will  have  discharged  favorably ;  and  in  such  case  there  is  an 
their  duty  in  respect  to  its  execution  when  additional  reason  for  caution  and  require 
proof  can  be  obtained?  It  is  made  the  ing  proof.  *  *  *  Upon  the  whole, 
duty  of  the  witnesses  to  a  will,  by  statute,  we  think  the  better  rule  is  that  which 
to  see  the  testator  sign  the  will,  and  to  throws  the  burden  on  the  proponent  to 
sign  it  themselves  as  witnesses  in  his  pres-  prove  the  due  execution  of  the  will,  and 
ence,  and  in  the  presence  of  each  other,  the  capacity  of  the  person  executing  it. 
and  ordinarily  there  is  attaclied  to  their  Buch  rule  is  based  upon  sound  reason, 
attestation  a  certificate,  over  their  signa-  and  tends  to  protect  the  rights  of  the 
tures,  that  these  statute  requirements  testator  and  all  persons  that  are  to  be 
have  been  complied  with.  Yet  the  law  affected  by  the  provision  of  the  instru- 
makes  no  presumption  in  favor  of  the  ment ;  imposes  no  unnecessary  hardship, 
due  execution  of  the  instrument,  but  re-  and  ordinarily  scarcely  an  inconvenience 
quires  strict  proof  thereof.  The  object  upon  the  proponent,  and  is  well  supported 
of  this  is  to  guard  the  testator  against  any  by  authority."  It  seems  to  us,  therefore, 
fraud  or  imposition  that  may  be  practiced  to  be  the  prevailing  doctrine  in  the 
upon  him  in  respect  to  his  will.  Why  American  states,  that  the  presumption  of 
then  should  the  law  presume  capacity,  sanity  is  a  presumption  of  law ;  surely  by 
which  is  certainly  the  most  important  far  the  greater  number  of  cases  on  this 
element  in  making  a  valid  will,  and  the  topic  hold  that  it  is  so.  We  think,  too, 
one  best  calculated  to  protect  the  testator  that  this  is  in  accordance  with  the  reason 
against  fraud  and  imposition  ?  *  *  *  of  the  matter.  Why  should  the  law 
If  then  we  are  to  hold  that  there  is  this  refuse  to  accept  as  a  presumption  any- 
l^gal  presumption  in  favor  of  the  capa-  thing  so  common  as  the  condition  (^ 
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fanity?    Beason  is  the  common  inheri-  of  continuing  insanity  where  the  malady 
tance  of  mankind,  and  it  seems  to  as  that  or  delusion    under   which    the    testator 
it  should  never  be  presumed  that  any  labored  was  in  its  nature  either  aociden- 
one  of  the  race  has  failed  to  obtain  that  tal  or  temporary.    Townshend  v.  Town- 
inheritance,  or  having  had  it  has  become  shend,  7  Gill  10 ;  Staples  v.  Wellington^ 
A  mental  bankrupt     But  still  further,  58  Me.  453 ;  Aubert  v.  Aubert,  6  La.  Ann. 
why  should  it  not  be  presumed  as  well  in  104 ;  McMasters  v.  Blair,  29  Penna.  St. 
testamentary  matters   as  in  any  other  ?  298.    When  mental  aberration  is  proved 
Why  say  that,  while  a  man  still  lives,  it  to  have  shown  itself  in  the  alleged  testa- 
sbail  be  presumed  that  he  is  sane,  but  tor,  the  degree  of  evidence  necessary  to 
that  the  moment  he  has  passed  away,  and  substantiate  any  testamentary  act  depends 
ire  are  called  upon  to  deal  with  his  testa^  greatly  on  the  character  of  the  act  itselfl 
mentary  acts,  it  shall  be  presumed  that  If  it  purports  to  give  effect  only  to  profxjh 
he  was  not  sane  at  the  time  of  the  /(Utum  ble  intentions  its  validity  may  be  estab- 
of  his  will?   No  contract,  obligation  or  lished  by  comparatively  slight  evidence. 
Qndertaldng  of  any  man  can  be  main-  But  evidence  very  different  in  kind  and 
tamed  if  he  was  not  sane  at  the  time  of  much  weightier  in  degree  is  requisite  to 
the  making  of  it,  but,  if  that  be  the  de-  the  support  of  an  act  which  purports  to 
fence,  it  must  be  strictly  pleaded  and  contain  dispositions  contrary  to  the  testa- 
dearly  proved,  and  'no  court  would  en-  tor's  probable  intentions,  or  savoring  in 
tertain  any  presumption,  in  such  a  case,  any  degree  of  folly  or  frenzy.    Evans  v. 
that  the  defendant  was  insane.    We  can  Knight,  1  Add.  229.     In  this  case  Sir 
flee  no  reason  for  erecting  such  a  mark  of  John    Nicholl    said  :    "  Evidence    upon 
separation  between  a  will  and  all  the  questions  of  capacity  is  almost  alwa3rs 
other  instruments  executed  by  men.  The  contradictory  ;   the  obvious  grounds  of 
doctrine  contended  for  by  those  who  op-  conflicting  evidence  upon  these  questions 
pose  the  presumption  of  law  in  favor  of  are,  that  evidence    of  capacity  is  com- 
nnity  would  hold,  that  if  a  man  executed  monly  evidence  of  opinion  merely,  that 
a  note  and  a  will  on  the  same  day,  the  of  the  witnesses  no  two  possibly  have 
law  would,  in  the  case  of  the  note,  pre-  seen  the  party  whose  state  is  deposed  to 
some  that  he  was  sane,  while,  as  far  as  at  precisely  the  same  time  and  under 
his  will  was  concerned,  it  would  presume  precisely  the  same    circumstances,  and 
that  he  was  insane,  and  call  upon  the  then  each,  again,  of  the  several  witnesses, 
proponent  of  the  will  to  prove  that  he  was  however  numerous,  measures,  possibly,  tes- 
saoe,  which  is  absurd.    But  if  a  person  tamentary  capacity  by  his  own  particular 
be  mider   guardianship  as    non  compos  standard.''    See  also  Williams  v.  Goude,  1 
neatis,  the  presumption  is  that  he  is  in-  Hagg.  577 ;  Groom  v,  Thomas,  2  Hagg.  433. 
capable  of  making  a  will.    Hamilton  v.  On  the  question  of  the  sanity  of  the  tes- 
Hamilton,  10  B.  I.  538 ;  Breed  v.  Pratt,  tator,  no  particular  quantum  of  evidence 
18  Pick.  115.    But  general  derangement  is  necessary,  in  order  to  sustain  the  valid- 
haTing  been  shown  it  is  then  incumbent  ity  of  the  will ;    but   the  jury   should 
on  the  one  who  insists  that  the  act  was  determine  the  facts  on  the  weight  of  the 
▼slid  to  show  sanity  at  the  very  time  evidence.    Bigg  v,  Wilton,  13  111.  15; 
when  it  was  performed.    Jackson  v.  King,  Minard  v,  Minard,  Brayt  231 ;  White  v. 
4  Cowen  207 ;  Clark  v.  Fisher,  1  Paige  Helmes,  1  McGord  430.    If  the  subscrib- 
171 ;  Higgms  V.  Carlton,  28  Md.  115 ;  ing  witnesses  to  a  will  testify  that  the 
Morrison  «.  Smith,  8  Bradf.  209 ;  Harden  testator  was  insane,  they  may  be  oontra- 
V.  Hays,  9  Penna.  St  151 ;  Bush  v.  Me-  dieted  by  other  evidence.  Lo\re  v.  Joliffe, 
g«e,  86  Ind.  69;  Halley  v.  Webster,  21  1  Wm.  Black.  865.    But  subscribing  wit- 
Me.  461.   But  there  is  no  presxunption  nesses  ought  not  to  be  admitted  to  deny 
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their  own  attestation.    ''It  is  of  terrible  actaally  insane.   Baxter  v.  Abbott^  7  Grar 

consequence  that  witnesses  to  wiUs  should  71.    So,  too,  it  is  held  that,  to  prove  the 

be  tampered  with,  to  deny  their  own  attes-  sanity  of  a  party  at  the  time  of  the  niak- 

tation."    Lord  Mansfield,  in  Gkxxititle  v.  ing  of  a  contract^  evidence  may  be  given 

Clayton,  4  Burr.  2224.    It  is  held  in  New  of  the  state  of  his  mind  b^are,  at,  and  cfier 

York,  that  the  question  of  capacity,  in  such  time.    Grant  v.  Thompson,  4  Conn^ 

the  abstract,  is,  had  the  testator,  at  the  203.    It  has  been  held  that,  in  order  ta 

time  of  the  faetum,  a  mind,  or  mind  and  set  aside  a  will,  it  is  not  necessary  that 

memory,  sufficiently  sound  to  make  a  will ;  derangement  of  intellect  shoald  be  proved. 

but»  that,  practically,  in  most  cases,  the  Imbecility  of  mind,  short  of  actual  inaan- 

question  is,  had  the  testator,  at  the  time  ity,  will  be  sufficient  for  this  purpose.     A 

of  the  factum,  a  mind,  or  mind  and  mem-  less  degree  of  insanity  than  is  necessary 

ory,  sufficiently  sound  to  make  the  will  in  in  order  to  acquit  of  crime,  will  be  snffi- 

question.    Forman's  Will,  54  Barb.  274 ;  clent  to  avoid  the  wilL     McTaggart  v. 

Parish  Will  Case,  25  N.  Y.  9;  Hopper  Thompson,  14  Penna.  St  149;  Rambler 

Will  Case,  33  N.  Y.  619 ;  Lispenard  Will  v,  Tryon,  7  Sei^.  &  R.  90 ;  Converse  r. 

Case,  26  Wend.  255;  Ckrk  v.  Fisher,  1  Converse,  21  Vt.  168.    If  a  peison  have 

Paige  171 ;   Stanton  v,  Wetherwax,  16  sufficient  mental  capacity  to  attend  to  hia 

Barb.  259 ;  Thompson  v,  Thompson,  21  ordinary  business,  he  is  capable  of  mak- 

Barb.  107.     This  is  also,  probably,  the  ing  a  valid  will.    Coleman  «.  Bobertson, 

real  question  in  other  states,  in  similar  17  Ala.  84 ;  Home  v.  Home,  9  Lred.  99 ; 

cases.    See  McClintock  v.  Cuid,  32  Mo.  Gleespin's  Will,  11  C.  E.  Gr.  (N.  J.)  623 ; 

411.    And  it  seems  that  if  there  be  no  Lyons  v.  Van  Biper,  Id.  337 ;  Thompsoa 

evidence  of  insanity  at  the  time  of  the  v.  Kyner,  65  Penna.  St.  368 ;  Harvey  tr. 

factum  of  the  will,  the  fact  that  the  testa-  Sullens,  46  Mo.  147 ;  Higgins  v.  Carlton^ 

tor  took  his  own  life  soon  thereafter,  will  28  Md.  115;  Bates  v.  Bates,  27  la.  110 ; 

not  invalidate  the  instrument,  by  raising  Stancell  v.  Kenan,  33  Ga.  56 ;  Aikin  r. 

the  presumption  of  previous  derangement.  Weckerly,  19  Mich.  482 ;  Trish  v,  Newell, 

Burrows  v.  Burrows,  1  Hagg.  109;  Duf-  62  111.  196;  Tobin  v.  Jenkins,  29  Ark. 

field  V.  Morris,  2  Harr.  (Del.)  375,  383 ;  151 ;  Wood  v.  Wood,  4  Brews.  76 ;  Bandy 

Brooks  V.  Barrett^  7  Pick.  94.    In  Brooks  v.  McKnight,  48  Ind.  502.   .And  it  seema 

V.  Barrett,  vbi  supra^  the  testator  destroyed  that,  though  the  testator  had  softening  of 

his  own  life  shortly  after  he  made  his  will,  the  brain  two  years  before  he  made  his 

In  regard  to  that  point,  Parker,  C.  J.,  will,  this  will  not,  per  se,  alter  this  role, 

said :    "  That  species  of  'insanity  which  Rutherford  v.  Morris,  77  111.  397 ;  Holden 

is  generally  supposed  to  exist  where  the  v.  Meadows,  31  Wis.  284.    An  unequal 

subject  commits  suicide  may  be  there  is  division  of  property,  unnatural    in   its 

no  doubt  and  frequently  is  consistent  with  character,  is  not  any  evidence  of  insan- 

the  exercise  of  usual  discretion  as  to  the  ity,  and  if  the  testator  be  free  from  any 

management  or  disposition  of  property;  undue  influence,  aud  no  actual  insanity 

indeed  the  power  of  reasoning  on  other  be  shown,  he  may  make  such  dispoaition 

subjects  may  be  wholly  unimpaired.    The  of  his  property  as  partiality,  pride^  or 

law  does  not  consider  the  act  of  suicide  caprice  may  dictate.    Coleman  v.  Robert* 

as  conclusive  evidence  of  insanity;  on  son,  17  Ala.  84;  Den,  ex  d.  IVumbnll,  v. 

the  contrary  it  is  held  as  a  crime  unless  Gibbons,  2  Zab.  117 ;  Rutherford  v.  Mor- 

insanity  is  proved.''    It  seems  that  it  is  ris,  ubi  tupra;  Higgins  v.  Carlton,  ubi 

competent  to   show,  upon    trials   as  to  mipra;  Gkmble  v.  Gamble,  39  Barb.  373. 

insanity,  that  the  ancestral  relatives  of  Although  a  person  may  understand  and 

the  party,  whether  in  the  direct  or  collat-  answer,  rationally,  questions  put  to  him, 

eral  line,  were  subject  to  insanity,  or  were  yet  he  may  not  be  capable  of  making  a 
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will  for  all  parposes.    The  rnle  of  law  mind  when  he  wrote  it.    lb.    An  entire 

19)  that  oompetencj  of  the  mind  must  change  of  character  and  condact  is  the 

be  judged  of  by  the  nature  of  the  act  best  evidence  of  insanity.    Lucas  «.  Par- 

to  be  done,  and   from  a  consideration  sons,  27  €hi.  693;   Bitner  «.  Bitner,  65 

of  all  the   circumstances  of  the  case.  Penna.  St.  347.    In  a  recent  case  A.  left 

Maish  V.   Tyrrell,    2    Hagg.    84,   122.  to  trustees  for  his  son  T.,  who  was  semi- 

"And  it  is  sufficient  for  the  party  which  imbecile,  one  sixth  of  the  residue  of  the 

pl«adeth  the  insanity  of  the   testator's  estate  of  A.,  providing  in  his  will  that  T. 

mind  to  prove  that  the  testator  was  beside  should  have  power  to  dispose  of  it  by 

himself  h^ort  the  making  of  the  testa-  will  to  and  among  his  brothers,  sisters 

ment,  although  he  do  not  prove  the  testa-  and  niece  and  their  descendants.   T.  made 

tof't  madness  at  the  very  time  of  making  a  will.    On  the  question  of  his  capacity  to 

the  testament;   the  reason   is  it  being  make  that  will  it  was  urged  that  the 

proved  that  the  testator  was  once  mad  the  will  was  to  be  regarded  as  the  execution 

law  presumeth  him  to  continue  still  in  of  a  power  conferred  by  the  will  of  A. 

that  case,  unless  the  contrary  be  proved.''  Bunyon,  Ordinary,  said :  "  But  surely  it 

Swinb.,  pt  2;  3  3.    But  if  there  is  no  dis-  is  not  necessary  to  say  that  an  idiot  or 

order  at  the  time  of  making  the  will,  lunatic  cannot  execute  a  power  involving 

thoDgh  the  testator  be  greatly  afflicted  the  exercise  of  discretionj  even  though  it 

vith  distemper  of  mind,  and  the  will  is  should  appear  that  the  donor  knew  at  the 

consistent  with   his  intentions  when  he  time  of  the  grant  of  the  power  that  the 

viBof  capacity  the  will  must  be  sustained,  donee  was  non  eompo8  mentUJ^    Alexan- 

Ooghkn«.Goghlan,citedin  lPhillim.120.  der's  Will,  12  C.  £.  Gr.  (N.  J.)  463,  467. 

The  hd  that  the  testator  bequeaths  an  ''If  the  mind  is  unsound  on  one  subject, 

vticle  of'  property  which  he  does  not  provided  that  unsoundness  is  at  all  times 

own  is  only  a  circumstance  from  which  to  existing  upon  that  subject,  it  is  erroneous 

infer  his  state  of  mind,  and  should  never  to  suppose  such  a  mind  is  really  sound  on 

prevail  as  positive  evidence  showing  in-  other  subjects ;  it  is  only  sound  in  appear- 

competency.    Marks  «.  Bryant,  4  Hen.  &  ance,  for  if  the  subject  of  the  delusion  be 

Maii£  91.    Kor  will  the  omission  to  men-  presented  to  it,  the  unsoundness  would  be 

tioD  one  of  the  testator's  children  in  the  manifested  by  such  a  person  believing  in 

will,  per  H  invalidate  the  will,  on  the  the  suggestions  of  fancy,  as  if  they  were 

gromid  of  incapacity.    Schneider  v.  Koes-  realities ;  any  act,  therefore,  done  by  such 

ter,  54  Mo.  600 ;  Snow  v.  Benton,  28  IlL  a  person,  however  apparently  rational 

306.   It  appears  that  where  a  person  is  so  that  act  may  appear  to  be,  is  void,  as  it  is 

inilaenoed  by  religious  impressions  and  the  act  of  a  morbid  or  unsound  mind.    * 

apprehensions  as  that  they  produce  ex-  *    *    Partial  insanity  renders  a  will  null 

treme  anxie^,  and  even  hopdess  despair,  and  void,  if  it  can  be  proved  or  plainly 

and  are  80  overwhelming  as  to  render  him  inferred   that   the  will  is   immediately 

miooDoemed  and  listless  on  all  other  sub-  founded  in,  or  upon  such  partial  insan- 

jeclB,  it  will  not  follow  that  his  reason  is  ity.^'     Flood  on  Wills   889.     Trumbull 

impaired.    Therefore  it  cannot  be  held  v.  Gibbons,  2  Zab.  117;   Townshend  «. 

that  one  80   affected  was  incapable  of  Townshend,  7  Gill  10 ;  Seamen's  Friend 

makmg  a  rational  and  valid  will.  Weir's  Soc  v.   Hopper,   33   K.  Y.  619 ;   Potts 

Will,  9  Dana  434.     That  a  will  was  alto-  v.  House,   6   Ga.  824;    Lucas   v.  Par- 

geth«r  written,  and  written  well,  by  the  sons,  27  €hi.  593 ;  Denson  v,  Beazley,  34 

testator  himself  and  that  it  made  such  dis-  Tex.  191.    Upon  this  branch  of  this  sub- 

poeitioDs  and  such  trnhf  as  were  consistent  ject  it  was  said  by  Gockbum,  C.  J.,  in 

▼ith  his  aflections  and  duties,  is  the  best  Banks  v.  Goodfellow,  L.  B.,  5  Q.  B.  549, 

evidence  that  he  possessed  a  disposing  560 :  *'  It  is  not  given  to  man  to  &thom 

H 
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the  mjsteiy  of  the  human  intelligence,  or  have    the    effect   of    taking   away    the 

to  ascertain  the  constitution  of  our  senti-  testamentary  capacity."      And  in   Boyd 

ent  and     intellectual  being.    But  what-  v,  Ehj,  8  Watts   66,  70,   Sergeant^  J., 

ever  may  be  its  essence,  every  one  must  said :  ''The  rule  of  law  in  regard  to  wills 

be  conscious  that  the  faculties  and  func-  is  that  the  memory  which  the  law  holds 

tions  of  the  mind  are  various  and  distinct,  to  be  a  sound  memory  is  when  the  testa- 

as  are  the  powers  and  functions  of  our  tor  hath  understanding  to  dispose  of  his 

physical  organization.     The  senses,  the  estate    with    judgment   and    discretion, 

instincts,  the  affections,  the  passions,  die  which  is  to  be  collected  from  his  words 

moral    qualities,    the    will,    perception,  and  actions  and  behavior  at  the  .time.    If 

thought,   reason,   imagination,   memory,  general  lunacy  be  established  it  must  be 

are  so  many  distinct  faculties  or  functions  shown  that  there  was  not  merely  a  ceasft- 

of  the  mind.    The  pathology  of  mental  tion  of  the  violent  symptoms  of  the  disor- 

disease  and  the  experience  of  insanity  in  der,  but  a  restoration  of  the  facultiei  of 

its  various  forms  teach  us  that  while,  the  mind  sufficient  to  enable  the  party 

on  the  one  hand,  all  the  faculties,  moral  soundly  to  judge  of  the  act    Incompe- 

and  intellectual,  may  be  involved  in  one  tency  then  by  reason  of  insanity  is  to  be 

common  ruin,  as  in  the  case  of  the  raving  sought  for  in   the  words,  actions    and 

mo^ni^^  in  other  instances  one  or  more  behavior  at  and  about  the  time  of  the  act 

only  of  these  faculties  or' functions  may  in  question.    We  have  no  other  sonroe  to 

be  disordered,  while  the  rest  are  left  un-  reason  from.    The  internal  stractnre  and 

impaired  and  undisturbed ;  that  while  the  operation  of  the  mind  are  inscmtable, 

mind  may  be  overpowered  by  delusions  and  even  a  ph3rsical  derangement  of  the 

which  utterly  demoralize  it  and  unfit  it  brain  (which  is  usually  supposed  to  be 

for  the  perception  of  the  true  nature  of  its  seat)  is  incapable  of  being  ascertained. 

BuzTOunding  things,  or  for  the  discharge  The  factum  itself  is  to  be  considered, 

of  the  common  obligations  of  life,  there  whether  such  as  a  judicious  rational  mind 

often  are,  on  the  other  hand,  delusions,  would  perform ;  and  also,  when  a  general 

which,  though  the  ofispring  of  mental  derangement  has  once  existed,  it  ia  in- 

disease  and  so  Belt  constituting  insanity,  cumbent  on  him  who  alleges  restoration 

yet  leave  the  individual  in  all  other  re-  of  mind  to  show  that  it  took  place  so  far 

spectB  rational,  and  capable  of  transacting  as  to  enable  the  party  to  judge  soundly 

the  ordinary  affairs  and  fulfilling  the  du-  of  the  act  he  is  doing.    What  conclusion 

ties  and  obligations  incidental  to  the  va-  then  are  we  to  come  to  in  a  case  where  a 

rious  relations  of  life.    No  doubt  when  person  in  the  full  possession  of  his  facol- 

delusions  exist  which  have  no  foundation  ties  has  made  a  will  unexceptionable  in 

in  reiJlty,  and  spring  only  from  a  diseased  its  structure  and  dispositions,  bequeathing 

and  morbid  condition  of  the  mind,  to  that  various  pecuniary  legacies  and  then  dis- 

extent  the  mind  must  necessarily  be  taken  posing  of  the  residue  of  his  estate  to  his 

to  be  unsound ;  just  as  the  body,  if  any  of  nearest  relations :  and  where  that  person, 

its  parts  or  functions  is  affected  by  local  within  the  space  of  two  or  three  months 

disease,  may  be  said  to  be  unsound,  though  becomes  lunatic,  and  in  the  paroxyanxs  of 

all  its  other  members  may  be  healthy,  and  his  insanity  and  in  connection  with  them 

their  powers  or  functions  unimpaired.  But  imbibes   the   most    violent    antipathies 

the  question  still  remains,  whether  such  against  one  of  these  relations,  for  whom 

partial    unsoundness  of  the  mind,  if  it  formerly  he  entertained  a  high  regard 

leaves  the  affections,  the  moral  sense,  and  and   affection  ;    which   antipathies   are 

the  general  power  of  the  understanding  proved  to  be  utterly  without  just  caaae 

unaffected,  and    is  wholly  unconnected  or  foundation  and  built  upon  imaginary 

with  the  testamentary  disposition,  should  grievances ;   and  where  this  penon  be- 
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coming   afterwards    relieved    from    the  Jamison,  3  Houst.  108 ;  Benoist  v.  Murrin, 
srmptoms  of  his  derangement  yet  contin-  58  Mo.  307  ;  Spoonemore  v.  Gables,  66  Id. 
ues  to  cherish  on    all    occasions  these  579.    The  question  has  been  much  dis- 
antipathies    and    perverted    impressions  cussed  as  to  the  admissibili^  of  the  opin- 
and  while  under  their  influence,  within  ions  of  witnesses  in  matters  of  testamen- 
nine  months  after  the  derangement,  adds  tary  capacity.    The  authorities  are  very 
a  codicil  to  his  will,  in  which  he  revokes  conflicting   on    this    important    subject 
his  residuary  bequest  and  gives  it  all  Therefore,  we  deem  ourselves  fortunate 
over  to   persons — strangers   to    him  in  in  being  able  to  lay  before  the  profession 
blood,  though   otherwise   having   some  a  thorough  and  exhaustive  opinion  on 
claim  upon  his  bounty  ?    It  appears  to  this  subject  by  a  very  able  judge,  believ- 
me  that  the  only  question  in  such  a  case  ing  it  to  cover  the  ground  fully.    In  a 
is  whether   the   person   was   of  sound  dissentingopinioninStatev.  Pike,  11  Am. 
memory  and  discretion,  considering  the  Law  B^.  (N.  S.)  233,  241 ;  51  K.  H.  105, 
act  done  in  all  its  bearings  and  judging  Doe,  J.,  making  the  most  thorough  ex- 
of  the  soundness  of  mind  of  the  supposed  amination  of  this  subject  that  we  find  in 
testator  by  his  conduct  and  declarations  this  country,  said:  ''Witnesses,  not  ex- 
at  the  time  and  as  connected  with  his  perts,  called  by  the  defendant,  were  not 
previous  insanity  and  the  degree  of  res-  allowed  to  testify  that,  from  their  obser- 
ttnration  of  mind  in  the  interval,  and  that  vations  of  his  appearance  and  conduct 
if  the  erroneous  and  groundless  impres-  before  the  alleged  murder,  they  formed 
sioQs  received  during  the  time  of  his  the  opinion  that  he  was  insane.    This 
delirium  still  retain  their  hold  (whether  testimony  should  have  been  received.  In 
by  some  physical  derangement  of  the  England  no  express  decision  of  the  point 
bndn  or  by  some  indelible  stamp  upon  can  be  found,  for  the  reason  that  such  evi- 
the  thinking  Acuities)  that  person  must  dence  has  always  been  admitted  without 
be  considered  still  under  a  delusion — ^the  objection.    It  has  been  universally  re-     ^ 
effect  continues  and  it  is  only  by  efiects  garded  as  so  clearly  competent  that  it 
I  we  can  judge  of  the  existence  of  the  seems  no  English  lawyer  has  ever  pre- 
exciting  cause — and  if  he  is  under  a  delu-  eented  to  any  court  any  objection,  ques- 
aon,  though  there  be  but  a  partial  in-  tion,  or  doubt  in  regard  to  it    But  in 
sanity,  yet,  if  it  be  in  relation  to  the  act  in  Wright  v,  Tatham,  5  CI.  &  Fin.  670,  8. 
question,  itis  well  settled,  it  will  invalidate  C,  4  Bing.  N.  C.  489,  the  question  was 
contracts  generally  and  will  defeat  a  will  involved  in  such  a  manner,  and  the  num- 
which  is  the  direct  ofispring  of  that  par-  her  and  strength  of  the  judicial  opinions 
tial  insanity,  both  in  courts  of  common  were  such,  as  to  make  that  case  an  au- 
law   and    in    the    ecclesiastical   courts,  thority  of  the  greatest  weight  in  favor  of 
akhough  the  testator  in  making  it  was  the  competency  of  the  evidence.    In  ad- 
sane  in  other  respects  on  ordinary  sub-  dition  to  that  case  and  the  other  English 
jects."    Stevens  v.  Vandeve,  4  Wash.  C.  authorities  cited  in  Boardman  v,  Wood- 
C.  262, 267 ;  Harrison  v.  Bowan,  3  Wash,  man,  47  N.  H.  144,  are  Lowe  v.  Jollifle, 
0.  C.  680,   685 ;    Den   v,  Vancleve,  2  1  Wm.  Black.  366 ;  Attorney-General  v. 
South.  689,  660 ;    Kachline  v.  Clark,  4  Pamther,  3  Br.  C.  C.  441,  442 ;  King  r. 
Whart  316;  Tawney  v.  Long,  76  Penna.  Arnold,  16  St.  Tr.  695,  706,  707,  708,  710, 
St.  106;  Cordrey  v,  Cordrey,  1  Houst  711,  712,  713,  715,  717,  719, 723, 724,  725, 
269;  Home  v.  Home,  9  Ired.  99 ;  Stancell  726,  727,  728,  730,  732,  735,  736, 737, 738, 
t».  Kenan,  33  Ga.  56 ;  Hathom  v.  King,  739,  742,  746,  747,  748,  750,  751, 763, 754, 
8  Mass.  871 ;  Sloan  v.  Maxwell,  2  Gr.  755, 756,  757,  758, 759, 760, 761,  762, 763 ; 
<3i.   (N.  J.)    563 ;    Converse    v.    Con-  King  v.  Ferrers,  19  St.  Tr.  885,  923,  924, 
Terse,  21  Vt.  168.    See  also  Jamison  v.  925,  926,  927,  928,  929,  930, 931, 932,  988, 
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937,  938,  939,  940,  941,  952,  953 ;  King  v.  Kinne  v.  Kinne,  9  Id.  102;  Donham'^ 
Frith,  22  St.  Tr.  807,  3113^  3H  315,  317 ;  Appeal,  27  Id.  192;  Swift's  Er.  Ulf 
King  V,  Hadfield,  27  Sc.  Tr.  1281, 1299,  Stewart  v,  Lbpenard,  26  Wend.  291,  808,. 
1301, 1304,  1305,  1330,  1331, 1332, 1337,  309 ;  Culver  v.  Haslam,  7  Barb.  314 ;  Be- 
1347, 1350, 1353 ;  King  v,  Beilingham,  An-  Witt  v.  Barley,  13  Id.  550 ;  &  C,  9  N.  Y. 
nual  Register  1812,  part  2,  pp.  304,  307 ;  371 ;  S.  C,  17  Id.  340 ;  Delafield  «.  Parish, 
King  v.  Bowler,  Ann.  Beg.  1812,  part  2,  pp.  25  Id.  37,  38 ;  Clapp  v.  Fullerton,  34  Id. 
309,  310 ;  King  v.  Offord,  Ann.  Beg.  1831,  190 ;  Clark  v.  Sawyer,  3  Sandl  Ch.  357 
part  2,  pp.  107,  108 ;  Queen  v,  Oxford,  9  Den  «.  Gibbons,  2  Zab.  117,  135^  136 
C.  &  P.  525,  317,  318 ;  S.  C,  in  Ann.  Beg.  Whitenack  v.  Stryker,  1  Green  Ch.  8 
1840,  part  2,  pp.  249,  257,  259 ;  S.  C,  in  Sloan  v.  Maxwell,  2  Id.  563,  583,  584^ 
1  Townsend  Modern  State  Trials  102,  586,  588,  592;,  694,  599,  602;  In  the 
125,  132,  133,  134,  135;  Queen  v.  Hig-  matter  of  Yanauken,  2  Stock.  Ch.  192; 
ginson,  1  C.  A  K.  129,  130;  Queen  v.  Turner  v.  Cheesman,  15  N.  J.  Ch.  243; 
McNaughten,  Ann.  B^.  1843,  part  2,  Garrison  v.  Garrison,  Id.  266;  Bambl^ 
pp.  845,  353,  354,  355,  356,  357 ;  S.  C,  in  v.  Tyron,  7  S.  &  B.  90, 92 ;  Irish  v.  Smith, 
1  Townsend  Mod.  St.  Tr.  314,  347,  348,  8  Id.  573,  576 ;  Wogan  v.  Small,  11  Id. 
349,  384^  385,  387,  388, 389, 390, 391, 392;  141,  144;  Grabill  «..  Barr,  5  Penna.  St. 
Queen  v.  Dove,  J.  F.  Stephen  Or.  Law  441,  443;  Wilkinson  v.  Pearson,  23  Id. 
391,  394,  395,  396 ;  Queen  v.  Mitchell,  117, 120 ;  Bricker «.  Lightner,  40  Id.  199 ; 
Ann.  Beg.  1863,  part  2,  pp.  157, 159 ;  Queen  Duffield  v.  Morris,  2  Barring.  (DeL)  875, 
r.  Townley,  Ann.  Beg.  1863,  part  2,  pp.  377,  385 ;  Brooke  «.  Townsend,  7  Gill 
296,  302, 304 ;  Queen  «.  Baker,  Ann.  B^.  1028 ;  Stewart  «.  Bedditt,  3  Md.  67,  78 ; 
1867,  part  2,  pp.  217, 224.  The  number  of  Stewart  v.  Spedden,  5  Id.  433,  446 ;  Dor- 
English  authorities  Ib  limited  only  by  the  sey  v,  Warfield,  7  Id.  65,  73 ;  Weems  «. 
number  of  fully  reported  cases  in  which  Weems,  19  Id.  334^  345 ;  Temple  ••  Tay- 
ihe  question  of  sanity  has  been  raised,  lor,  1  Hen.  A  Munt  476,  478;  BurUm  v. 
The  uniform  rule  in  England,  from  the  Scott,  8  Band.  399,  403,  404^  405;  Meroer 
earliest  times  to  the  present,  may  be  wrong ;  v.  Kelso^  4  Grat  106, 118 ;  Clary  v.  Clary, 
but  on  a  common  law  subject  like  this,  it  2  Ired.  78 ;  Hayward  v.  Hazard,  1  Bay 
is  entitled  to  consideration.  It  should  be  335,  340,  341,  342,  343,  344;  GriflBn  «. 
set  aside,  and  a  new  rule  should  be  estab-  Griffin,  B.  M.  Charlt  217,  218,  220,  221, 
lished  if  it  can  be  clearly  shown  that  all  223;  Potts  «.  House,  6  GhL  324;  Berry  •. 
the  authorities  of  the  native  land  of  the  State,  10  Id.  510,  529 ;  Walker  •.  Walker, 
common  law  have  been  erroneous  from  14  Id.  242,  151 ;  Boberts  v.  Trawick,  IS 
the  beginning,  and  in  conflict  with  the  Ala.  68,  84;  Nonis  v.  State,  16  Id.  776; 
principles  of  the  common  law,  or  that  Florey  «.  Flor^,  24  Id.  241,  247 ;  Powell 
they  are  not  applicable  to  our  institutions  v.  State^  25  Id.  21 ;  Stnbbe  «.  KcnsUm,  88 
or  the  circumstances  of  this  country.  But  Id.  655, 564 ;  In  re  Oarmichael,  36  Id.  514, 
whoever  asserts  that  such  a  condition  ex-  522;  Gibson  v.  Gibson,  9  Yerg.  829; 
ists,  has  the  task  of  maintaining  the  as-  Baldwin  v.  State,  12  Mo.  228 ;  Parrel  v. 
sertion ;  and  that  task  on  this  question  Brennan,  32  Id.  328 ;  Kelly  v.  McGuiie, 
has  never  been  performed.  In  this  coun-  15  Ark.  555,  601 ;  Abraham  v.  WUkins, 
try  the  authorities  are  almost  equally  17  Ark.  292,  822;  State  «.  Gardner, 
unanimous  in  fiftvor  of  the  competency  of  Wright  892,  898 ;  Clarke  «.  State,  12  Ohio  )( 
the  evidencef  Lester  v.  Pittsford,  7  Vt  483,  490;  Doe  «.  Beagan,  5  Black!  217; 
158 ;  Morse  v.  Crawford,  17  Id.  499;  Clif-  Boe  v.  Taylor,  45  lU.  485;  Pelamoaigee 
ford  V.  Bichardson,  18  Id.  620, 627 ;  Cram  «.  Clark,  9  Iowa  1,  11-19,  29 ;  State  v. 
V,  Cram,  83  Id.  15 ;  Crane  v,  Northfield,  Felter,  25  Id.  67 ;  White  v.  Bailey,  10 
Id.  124;  Cavendish  v.  Troy,  41  Id.  99,  Mich.  155,  161;  Beaubien  v.  Qcotte,  12 
lOS;  Grnnt  r.  Thomp«son,  4  Conn.  20.?;  Mich.  450.  49.')-5aft;   Case  of  T^wrence. 
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<ried  in  the  District  of  Colambia,  before  presumed  tliat  the  ruling  would  haye 
Judge  Granch  and  two  other  judges,  for  been  made  without  a  formal  opinion  re* 
shooting  at  Piesident  Jackson,  48  Kiles  duced  to  writing  by  some  member  of  the 
Beg.  119 ;  Hoge  v.  Fisher,  Pet  0.  C.  163,  oourt,  formally  delirered  and  formally 
166;  Harrison  «.  Bo  wan,  3  Wash.  C.  C.  reported,  giving  some  reason  for  the  inno- 
i580^  682,  686.  On  the  other  side  there  vation.  If  they  had  been  conscious  of 
are  authorities  in  Maine,  Massachusetts,  the  novel  and  revolutionary  character  of 
and  Texas  which  hold  a  contrary  doc-  the  precedent,  they  would  not  have  intro- 
Ciine ;  bnt^  on  examination,  they  are  found  duced  it  so  summarily  and  inqonsiderately . 
to  oocapy  very  feeble  positions.  8o  far  This  was  not  the  only  mistake  made  at 
as  the  history  of  the  law,  on  this  subject,  Nisi  Prius.  In  the  previous  month,  in  the 
has  been  brought  to  the  notice  of  this  trial  of  another  probate  case,  when  the 
^conrt,  the  fint  time  the  competency  of  only  issue  was  upon  the  sanity  of  a  testa- 
<his .  evidence  was  doubted,  was  in  the  tor,  and  the  formal  execution  of  the  will 
jury  trial  of  a  probate  case  at  Cam-  was  therefore  not  in  question,  the  court 
4)ridge,  Mass.,  in  1807.  The  only  account  refused  to  allow  two  of  the  subscribing 
we  have  of  that  afiair,  is  the  report  of  witnesses  of  the  will  to  testify  because 
Mr.  Tyng,  who  says  that  the  court  per-  the  third  witness  was  not  produced :  Chase 
ndtted  the  subscribing  witnesses  to  the  will  v,  Lincoln,  8  Mass.  236.  Kor  are  these 
to  give  their  opinions  of  the  sanity  of  the  the  only  peculiarities  in  the  precedents  of 
testator,  and  that '  other  witnesses  were  al-  that  state.  At  the  trial  of  another  pro- 
lowed  to  testify  to  the  appearance  of  the  bate  case,  the  physicians  who  attended 
testator,  and  to  any  particular  facts  from  the  testatrix  in  her  last  sickness  were 
which  the  state  of  his  mind  might  be  in-  asked  whether,  in  their  opinion,  she  was 
ferred,  bat  not  to  testify  merely  their  sane.  Objection  was  made  to  the  compe- 
-opinion  or  judgment:'  Pool  v.  Bichard-  tency  of  any  opinion.  The  court  ruled 
•on,  3  Mass.  330.  From  the  conspicuous  that  the  attending  physicians  might  give 
and  emphatic  use  of  the  word  '  merely,'  their  opinions,  but  state  the  particular 
and  from  what  occurred  in  subsequent  circumstances  or  symptoms  from  which 
Massachusetts  cases,  there  is  reason  to  they  drew  their  conclusions :  Hathom  v. 
suspect  that  the  only  point  ruled  in  this  King,  8  Mass.  371.  And  in  Dickinson  v. 
-case,  was,  that  the  witnesses  were  allowed  Barber,  9  Id.  225,  it  was  held  on  that 
io  give  their  opinions  when  they  stated  ground  that  certain  depositions  of  physi- 
tbe  paiticular  &cts  from  which  the  state  cians  had  been  rightly  excluded.  In 
•of  the  testator's  mind  was  inferred  by  Commonwealth  v,  Bich,  14  Gray  336, 337, 
them,  'bat  not  to  testify  merely  their  it  was  held,  as  matter  of  law,  that  a 
opinion  or  judgment'  They  'were  al-  physician  of  thirty  years'  practice,  who 
lowed  to  testify  to  the  appearance  of  the  had  testified  that  he  had  made  the  subject 
testator;'  and  they  could  not  do  that  with-  of  mental  disease  a  study,  but  not  a  spe- 
out  giving  their  opinions.  It  was  a  ruling  cial  study,  and  had  had  the  usual  expe- 
Nuule  hastily  and  probably  instantane-  rience  of  practicing  physicians  on  the 
•oosly,  without  argument,  during  a  trial  subject,  could  not  be  questioned  upon  a 
before  a  jury,  at  a  time  when  the  hurry  hypothetical  case  stated  in  the  usual  man- 
•of  clearing  the  crowded  dockets  of  Mas-  ner.  These  cases  show  a  peculiar  and  ex- 
saehnsetls  gave  no  opportunity  for  delib-  ceptional  S3rstem  of  practice  on  these  sub- 
deration.  If  the  oourt  had  been  aware  jects,  which  has  never  prevailed  in  this 
that  this  ruling  overturned  all  the  author-  state.  In  Buckminster  v.  Perry,  4  Mass. 
ides  and  the  uniform  practice  of  England  593,  *  Two  or  three  witnesses  were  of  opin- 
and  America  from  the  beginning  of  the  ion  that  the  testator  was  much  broken  and 
eommon  law  to  that  day,  it  is  not  to  be  very  forgetful  about  the  time  the  will  was 
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made/   Instead  of  rejecting  this  evidence,  themselves  concladed  by  their  own  prece- 
the  court  charged  the  jury  '  that  the  evi-  dents.    The  only  judge  in  Massachusetts^ 
dence  given  by  the  appellants  to  invali-  who  appears  to  have  deliberated  on  the^ 
date  the  will    deserved  but  little  consid-  subject,  gave  his  judgment  against  the 
eration.'    In  Needham  v.  Ide,  5  Pick.  510,  peculiar  practioe  of  that  state.    In  Baxter 
the  jury  were  instructed  that  the  *mere  v,  Abbott,  7  Gray  71,  79,  Judge  Thomas- 
apimon»  of  other  witnesses'  than  those  says:    'AH  lawyers  know  how  difficult  it 
who  subscribed  the  will, '  were  not  com-  is  to  try  issues  of  sanity  with  the  resfcric- 
potent  evidence,  and  were  not  entitled  to  tions  as  to  matters  of  opinion  already 
any  weighty  further  than  they  were  sup-  existing;  how  hard  it  is  to  make  witnesBes- 
ported   by  the  fiicts  and  circumstances  distinguish  between  matters  of  £sct  and 
proved  on  the  trial.'     These  witnesses  opinion  on  this  subject ;  between  the  oon- 
gave  their  opinions, '  without  being  ask-  duct  and  traits  of  character  they  observe 
edf    objection  was   not   made  to  their  and  the  impression  which  that  oonduct 
opinions ;  their  opinions  were  not  rejected  and  those  traits  create,  or  the  mental  oon- 
at  the  time  they  were  given,  nor  abso-  elusion  to  which  they  lead  the  mind  of 
lutely  excluded  from  the  consideration  of  the  observer.    If  it  were  a  new  questioa 
the  jury  by  the  charge  of  the  court    But  I  should  be  disposed  to  allow  every  wit- 
in  Commonwealth  v,  Wilson,  1  Gray  337,  ness  to  give  his  opinion  subject  to  cross 
339 ;  at  Kisi  Prius,  in  Hubble  v.  Bisseli,  2  examination,  upon  the  reasons  upon  which. 
Allen  196,  200,  by  a  dictum;  and  in  Com-  it  is  based,  his  degree  of  intelligence  and 
monwealth  v,  Fairbanks,  Id.  511,  in  a  per  his  means  of  observation/    The  counties 
curiam  decision,  it  was    held    that  the  of  Massachusetts  which  became  the  State 
incompetency  of  the  opinions  of  non-  of  Maine  tliirteen  years  after  the  exoep- 
experts  was  not  an  open  question  in  Mas-  tion  was  introduced  in  Poole  v.  Richard- 
sachusetts.    The  court  merely  refused  to  son,  did  not  abandon  their  (Mvetioe  oiv 
investigate  the  question.    In  this  abrupt  that  point,  as  they  did  not  abandon  the 
and  unsatisfactory  manner,  without  any  general  system  of   practioe  which   had 
consideration  from  first  to  last,  has  this  grown  up  with  them  while  they  were  :v 
exception  become  established  in  that  state,  part  of  Massachusetts.    For  thirteen  yearsk 
Of  the  four  judges  reported  as  present  at  the  exception  had  the  same  authority,  and 
the  October  Term  1807,  at  Cambridge,  we  was  administered  by  the  same  court  in- 
do  not  know  who  were  present  at  the  trial  Essex  and  in  York.    As  it  was  never 
of  Poole  «.  Bichardson.    The  next  year,  examined  in  Massachusetts  on  the  souths 
at   Cambridge,   when    Ch.    J.    Parsons  so  it  has  never  been  examined  in  Maasa- 
charged  the  jury  in  Buckminster  v.  Perry,  chusetts  on  the  east :  Ware  «.  Ware,  8 
witnesses  were  allowed  to  testify  that,  in  Greenlf.  42,  54,  65,  66 ;  Wyman  f .  Qould,. 
their  opinion,  'the   testator  was   much  47  Me.  159.    It  is  equally  regarded  in- 
broken  and  very  forgetful  ;*  and  this  evi-  both  as  an  inherited  peculiarity  for  which 
dence  was  not  excluded  from  the  consid-  no  one  is  responsible.     Its  position  aa  an* 
eration  of  the  jury.    In  Needham  v.  Ide  authority  was  not  materially  strengthened 
no  opinion  of  the  court  is  reported ;  but  by  the  division  of  the  state.    In  Gkhrke  v. 
the  reporter  says  that  the  court  overruled  State,  13  Texas  568,  it  was  summarily  held,, 
an  objection  taken  to  the  instruction  given  without  any  citation  of  authority  or  oon- 
to  the  jury  that  the  mere  opinions  '  were  sideration  of  principle,  that  it  would  have 
not  entitled  to  any  weight  further  than  been  improper  to  receive  as  evidence  the 
they  were  supported  by  the  facts  and  cir-  vague,  indefinite  expression  of  a  witness 
cumstanoes  proved  on  the  trial.'    After  that  the   prisoner   looked  like  or  acted 
that,  at  Nisi  Prius,  and  in  a  dictumy  and  as  an  insane  person.      Thus  stand   the 
in  a  per  curiam  decision,  the  court  held  precedents  of  other  jurisdictions  at  pres- 
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ent,  80  far  as  they  hftye  been  brought  to  invalid  as  it  wonid  be  if  made  against 

the  notice  of  this  court ;  Massachusetts,  the  admission  of  opinions  as  to  physical 

Harney  and  Texas  on  one  side,  the  rest  on  health.    A  witness  cannot  testify  that  in 

the  other;  and  no  attempt  in  either  of  his  opinion  the  defendant  was  sick  or 

the  three  states  to  justify  their  peculiar  well,  without  first  showing  that  he  had  an 

exception.    If  this  amounts  to  a  conflict  opportunity  of  forming  an  opinion  from 

among  the  authorities  it  must  be  regarded  facts  observed  by  himself.    If  a  witness, 

as  inconsiderable.    In  many  of  the  cases  not  an  expert,  is  first  asked  whether,  in 

in  which  the  opinions  of  ordinary  wit-  his  opinion,  A.  was  sane  or  insane  at  a 

nesns  have  been  received  the  question  has  certain  time,  the  witness  would  not  be  al- 

be^  fully  considered,  and  their  compe-  lowed  to  answer  the  question.    It  must 

tency  established  on  solid  ground.     'Tes-  first  appear  that  his  opinion  is  formed 

timony  of  opinion  may  be  giv^  where,  upon  his  own  observations  and  not  upon 

from  the  general  and  indefinite  nature  of  the  testimony  of  other  witnesses,  or  upon 

the  inquiry,  it  is  not  susceptible  of  direct  hearsay,  or  upon  a  hypothetical  case.    If 

proof     Thus  upon  a  question  of  insanity  his  opinion  is  formed  upon  the  testimony 

witnesses,  not  professional  men,  may  be  of  other  witnesses  the  jury  have  as  good 

permitted  to  give  their  opinion  in  con-  an  opportunity  as  the  witness  to  form  an 

nection  with  the  facts  observed  by  them,  opinion ;  if  it  is  formed  upon  hearsay  it 

Bat  this  evidence  is  always  confined  to  is  mere  indirect  proof  of  hearsay;  of  a 

those  who  have  observed  the  facts,  and  is  hypotlietical  case  the  jury  can  form  an 

never  permitted  where  the  opinion  of  the  opinion  as  well  as  a  non-expert  witness. 

witness  is  derived  from  the  representation  But  if  the  opinion  of  the  witness  is  form- 

of  others.    Upon  a  question  of  insanity,  ed  upon  his  own  observations  he  had  a 

for  instance,  witnesses  who  have  observed  better   opportunity  to  form  an  opinion 

the  conduct   of  the    patient,  and  been  than  the  jury  can  have  from  a  descrip- 

acquainted  with  his   conversation,  may  tion  of  the  acts  and  words  of  the  person 

teatiiy  to  his  acts  and  sayings,  and  give  whose  sanity  is  in  question ;  because  such 

theresultof  their  observation;  but  where  a  description    cannot  generally  convey 

mere  opinion  is  required  upon  a  given  any  adequate  idea  of  the  signs  of  sanity 

state  of  fiicts,  that  opinion  is  to  be  derived  or  insanity  as  they  appear  to  an  observer. 

from  professional  men  :*   Lester  v.  Pitts-  It  is  necessary  as  far  as  possible  that  the 

ford,  7  Vt  158,  161.    'The  law  is  well  impression    produced   by  the  acts   and 

\  f  lettled,  and  especially  in  this  state,  that  words  should  be  conveyed  to  the  jury, 

a  witneBB  may  give  his  opinion  in  evi-  and  it  cannot  generally  be  conveyed  by  a 

deuce  in  connection  with  the  facts  upon  mere  description    or    recital    of   them ; 

which  it  is  founded,  and  as  derived  from  therefore  the  opinions  of  observers  oon- 

them,  thoagh  he  could  not  be  allowed  to  stitute  one  of  the  classes  of  testimony 

girehisopinionfounded  upon  facts  proved  known  in  law  as  the  best  evidence;  not 

bj  other  witnesses  :*   Morse  v.  Crawford,  the  best  because  it  happens  to  be  the  only 

17  Vt  4d9,  502.   '  Where  mere  opinion  is  available  evidence  in  a  particular  case, 

required  upon  a  given  state  of  facts  not  but  the  best  because  it  belongs  to  one  of 

connected  with  the  personal  observation  the  best  species  of  evidence  usually  availa- 

of  the  witness,  that  opinion  is  to  be  re-  ble — the  best  in  the  nature  of  things — the 

ceived  from    professional    men    alone :'  best  by  reason  of '  the  general  and  indefi- 

Cram  v.  Cram,  33  Vt.  15,  18.     These  ex-  nite  nature  of  the  inquiry,  and  the  diffi- 

tracts  are  a  sufficient  answer  to  the  objec-  culty  of  producing  direct  proof  of  a  mere 

tioQ  made  against  some  of  the  authorities  mental  condition  :*    Crane  v.  Northfield, 

that  they  require  the  witness  to  state  facts  33  Vt.  124,  125.      'The  best  testimony 

as  well  as  opinion.  .  The  objection  is  as  the  nature  of  the  case  admits  of  ought  to 
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be  adduced;  and  on  the  subject  of  in-  I  am  persuaded,  proye  entirelj  fotile. 
sanity,  in  my  judgment,  it  consists  in  the  *  *  *  A  witness  can  scarcely  oonvej 
/" '  representation  of  facts,  and  of  the  impres-  any  intelligible  idea  apon  such  a  questioii 
sions  which  they  made  ^  Grant  v,  Thomp-  without  infusing  into  his  testimony  more 
son,  4  Conn.  203.  '  The  judgment  which  or  less  of  opinion.  Mental  imbecility  is 
we  form  as  to  the  mental  condition  of  an  exhibited  in  part  by  attitude,  by  gesture, 
acqudntance  depends  as  much  upon  his ^^  by  the  tones  of  the  voioe,  and  the  ezpres- 
looks  and  gestures,  connected  with  his  sion  of  the  eye  and  the  &ce.  Can  these 
conyersation  and  conduct^  as  upon  the  be  described  in  language  so  as  to  conTcy 
words  and  actions  themlselyes,  and  yet  it  to  one  not  an  eye-witness  an  adequate 
would  be  a  hopeless  task  for  the  most  conception  of  their  force?  *  *  *  It 
gifted  person  to  clothe  in  language  all  certainly  strikes  me  that  few  questions 
the  minute  particulars  with  their  neces-  can  be  suggested,  about  which  it  is  poasi- 
sary  accompaniments  and  qualifications  ble  to  raise  a  doubt,  which  are  more  oon- 
which  haye  led  to  the  conclusion  which  clusiyely  settled  by  authority  than  that 
he  has  formed :'  Denio,  J.,  in  DeWitt  v:  under  consideration.  *  *  *  This  conrt 
Barley,  9  N.  Y.  371,  389,  390.  Ko  itself;  since  the  former  decision  in  this 
mere  description  of  the  wrinkles  of  the  case,  has,  upon  a  question  strictly  analo- 
face,  of  the  tone  of  the  Voice,  or  the  color  gous,  unanimously  established  a  different 
of  the  hair,  would  be  likely  to  convey  rule.  I  refer  to  the  case  of  The  People 
any  yery  accurate  impression  as  to  the  v,  Eastwood,  14  N.  Y.  562.  Upon  the 
precise  age  of  the  person  described.  The  trial  of  that  case  a  witness  was  asked 
case  of  McKee  v.  Nelson,  4  Cow.  356,  is  whether  at  the  time  of  the  homicide  the 
an  example  belonging  to  the  samd  class,  prisoner  was  intoxicated  ?  This  question 
That  was  an  action  for  breach  of  promise  was  objected  to  and  excluded  upon  the 
of  marriage,  and  a  witness  who  knew  the  ground  that  it  called  for  the  opinion  of 
plaintiff,  and  had  observed  her  conduct  the  witness.  Exception  was  taken  to  this 
and  deportment  toward  the  defendant,  ruling,  and  upon  that  exception  the  case 
was  permitted  to  testify  whether  in  her  was  brought  to  this  court,  where  it  was 
opinion  the  plaintiff  was  sincerely  attach-  unanimously  held  that  the  evidence  ought 
ed  to  him — a  fact  which  it  is  plain  could  to  haye  been  reoeiyed,  and  a  new  trial 
be  proved  in  no  other  way.  Trelawney  was  granted  for  that  among  other  reasons. 
V.  Coleman,  2  Stark.  191,  is  another  case  The  admissibility  of  the  evidence  was 
of  the  same  kind.  There  in  an  action  for  there  placed  upon  the  precise  ground 
criminal  conversation  a  witness  who  was  which  has  been  assumed  here,  vis.,  that 
acquainted  with  the  parties  was  permit-  the  appearances  which  indicate  intoxica- 
ted to  giye  her  opinion  as  to  the  degree  tion  cannot  be  so  perfectly  described  in 
of  affection  entertained  by  the  wife  for  words  as  to  enable  persons  not  eye-wit- 
her husband.  *  *  *  To  me  it  seems  nesses  to  judge  with  accuracy  on  the  sab- 
a  plain  proposition  that  upon  inquiries  as  ject  The  questions  in  that  case  and  in 
to  mental  imbecility  arising  from  age,  it  this  are  in  principle  identical,  and  opin- 
wiU  be  found  impracticable  in  many  cases  ions  cannot  be  held  inadmissible  in  the 
to  come  to  a  satisfactory  conclusion  with-  present  case  without  yirtually  oyerruling 
out  receiving  to  some  extent  the  opinions  that  of  Eastwood :  DeWitt «.  Barley,  17 
of  witnesses.  How  is  it  possible  to  de-  K.  Y.  340,  344^  348,  350,  352.  'A  wit- 
scribe  in  words,  that  combination  of  ness  may  state  facts,  may  giye  the  look  of 
minute  appearances  upon  which  a  judg-  the  eye,  and  the  action  of  the  man,  but 
ment  in  such  cases  is  formed  ?  The  unless  he  is  permitted  to  express  an  opin- 
attempt  to  try  such  a  question  excluding  ion,  he  cannot  conyey  to  the  mind  din- 
all  matter  of  opinion  would,  in  most  cases,  tinctly  the  condition  of  the  man  that  suck 
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acts  aod  looks  portray.'  In  the  matter  madneas,  would  witness  innumerable  acts,  • '  ; , 
of  Vanaoken,  2  Stock.  Gh.  186, 192.  How  motions  and  expressions  of  countenance,  ' 
can  a  witness  'give  the  look  of  the  eye,'  which,  with  the  attending  incidents  and 
without  giving  an  opinion  7  '  The  opinion  circumstances,  would  oondusiyely  satisfy 
of  a  witness  as  to  the  sanity  of  a  person  him  of  the  fictitious  character  of  the  pre* 
depends  for  its  weight,  on  the  capacity  of  tended  malady,  but  which  he  could  jaeyer 
the  wituesB  Ho  judge,  and  hui  opportu-  communicate  to  a  jury  or  scientific  man,  so 
nity  :*  Burton  v,  Scott,  S  Band«  399, 403.  as  to  gire  them  a  faair  conception  of  their 
'And  60  it  is  in  r^;ard  to  questions  real  importance.  fVom  poverty  of  Ian- 
respecting  the  temper  in  which  words  guage,  these  facts^  should  a  witness  at- 
have  been  spoken,  or  acts  done.  Were  tempt  to  detail  them,  would  necessarily 
they  said  or  done  kindly  or  rudely — ^In  be  mixed  up  with  opinions  general  or 
good  humor  or  in  anger ;  in  jest  or  in  partial,  in  spite  of  his  best  efibrts  to  avoid 
tamest?  What  answer  can  be  given  to  it.  There  are  things  well  known  to  all 
these  inquiries  if  the  observer  is  not  per-  persons,  which  our  language  only  enables 
siitted  to  state  his  impression  or  belief?  us  to  express  by  words  of  comparison — 
Most  a  fac  simiU  be  attempted  so  as  to  such  are  the  peculiar  features  of  the  face 
bring  befbre  the  jury  the  very  tone,  look,  indicating  an  excitement  of  -the  passions, 
gestures,  and  manner,  and  let  them  collect  afiections  and  emotions  of  the  mind,  as 
thereupon  the  disposition  of  the  speaker  hope,  fear,  love,  hatred,  pleanure,  pain,  iac. 
or  agent?  *  *  *  Unquestionably,  Testimony  affirming  the  existanoe  or  ab- 
befiiro  a  witness  can  be  received  to  testify  sence  of  either  of  these,  is  but  a  matter 
as  to  the  fiust  of  capacity,  it  must  appear  of  opinion.  So  the  statement  of  the  fact 
that  he  had  an  adequate  opportunity  of  that  a  man's  whole  conduct  is  natural,  is 
observing  and  judging  of  capacity.  But  but  the  opinion  of  the  witness,  formed  by 
so  different  are  the  powers  and  habits  of  comparing  the  particular  conduct  spoken 
observation  in  different  persons,  that  no  of,  with  the  acts  of  the  past  life  of  the  in- 
geoeral  rule  can  be  laid  down  as  to  what  dividual.  It  would  hardly  be  claimed 
shall  be  deemed  a  sufficient  opportunity  that  such  evidence  should  be  excluded, 
of  observation,  other  tlufti  it  has  in  fact  yet  it  is  equivalent  to  an  opinion  that  the 
enabled  the  observer  to  form  a  belief  or  person  is  sane :'  Clark  v.  State,  12  Ohio  v^- 
jodgment  thereupon.  So  it  is  in  the  483,  490.  It  must  appear  that  *  the  facts 
analogous  ca^  of  handwriting.  If  a  upon  which  it  is  based,  have  come  under 
witness  declares  that  he  has  seen  the  his  own  observation :'  Doe  «.  Reagan,  5 
part^  write,  whether  it  has  been  once  Blackf.  217.  The  subject  is  fiiliy  consid- 
oalj  or  a  thousand  times^  this  is  enough  ered  in  Beaubien  v,  Cicotte,  12  Mich.  459, 
to  introduce  the  inquiry,  whether  he  495-^508,  and  other  cases.  Objection  has 
helievee  the  paper  produced  to  be  the  been  made  to  some  of  the  cases  in  which 
party's  handwriting.  His  belief  is  evi-  it  has  been  said  that  mere  opinions  were 
denee,  the  weight  of  which  must  depend  slight  evidence.  This  has  been  said  in 
opon  a  consideration  of  all  the  circum-  some  chancery  cases,  in  which  the  judge 
stances  under  which  it  was  formed :'  passing  upon  fiict  as  well  as  law,  has  ex- 
CSary  v.  Gary,  2  Ired.  78.  Judge  Bed-  pressed  his  opinion  of  the  weight  of  cer- 
^d  says  of  the  decisions  in  Clary  v.  tain  testimony  as  a  matter  of  fact  within 
Claiy, 'The  learned  judge  shows  with  his  power  to  decide.  In  other  cases  tried 
great  ability  and  abundant  success,  in  our  by  jury,  judges  have  expressed  their  opin- 
jodgment,  that  the  rule  here  adopted,  is  ions  of  the  weight  of  this  evidence  as  they 
the  only  one  consistent  with  principle :'  were  accustomed  to  express  their  opinions 
1  Bedfield  on  Wills  143,  n.  16.  'A  care-  of  the  weight  of  other  evidence.  The 
ill  daily  observer  of  a  person  feigning  practice,  having  been  firmly  fixed  and 
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universal,  has  often  been  as  risible  in  the  Wend.  186 ;  Lansing  v.  Bossell,  13  Barb. 

decisions  of  the  court  as  in  summing  up  521 ;  Hunt  v.  Bennett,  4E.  D.  Smith  647 ; 

the  eyidenoe  to  the  jury.    It  embraces  aU  Bulkeley  v.  Ketellas,  4  Sandf.  450 ;  Grove 

evidence  alike,  and  has  no  bearing  upon  v.  Donaldson,  15  Penna.  St  128 ;  Oyster  v. 

the  competency  of  particular  testimony,  Longnecker,  16  Id.  269 ;  Stoddard  v.  Mc- 

which  is  the  point  now  before  us.    The  Ilwain,  7  Bich.  525 ;  Still  v.  Glass,  1  Gki. 

pnLctice  is  obsolete  in  this  state,  but  it  is  475.    What  was  the  New  Hampshire  rale 

settled  by  authority  that,  at  common  law,  as  to  the  competency  of  the  evidence,  be- 

the  judge  may  give  the  jury  his  opinion  fore  the  decision  of  Boardman  v.  Wood* 

of  the  weight  of  any  part  or  of  the  whole  man?    In  May  1811,  State  v.  Geo.  Bjan 

of  the  evidence — with  this  limitation,  that  was  tried  in  Cheshire,  before  Livermorer 

he  is  not  to  give  such  opinion  as  impera^  Ch.  J.,  and  Steele,  J.    The  attomey-gen- 

tive  upon  the  jury — ^they  are  to  under-  eral  appeared  for  the  state,  and  Chamber- 

stand  that  they  are  the  judges  of  the  facts :  lain,  Hubbard  and  Vose  for  the  defendant. 

2  Hale's  Hist.  Com.  L.  147;  King  r.  The  defence  was  insanity.  Of  non-expert 
Fisher,  1  St.  Tr.  395,  402;  King  v.  Cul-  witnesses  called  by  the  state,  one  testified 
lender  et  al.,  6  St.  Tr.  687,  700 ;  King  v,  that  at  the  trial  before  the  magistrate  the 
Keach,  6  St.  Tr.  701,  706,  709 ;  King  v.  defendant  *  wished  an  adjournment  of  his 
Green  et  al.,  7  St  Tr.  159,  214,  215,  216,  examination — appeared  to  aigue  his  mo- 
217,  218,  219 ;  King  v,  CoUedge,  8  St.  Tr.  tion  for  it  like  a  man  of  understanding 
550,  713,  726 ;  King  v.  Hardy,  24  St.  Tr.  and  discretion  ,•'  another  testified  that  he 
1362, 1363, 1383 ;  Brembridge  v.  Osborne,  *  had  no  idea  from  what  he  saw  of  the  de- 
1  Stark.  374 ;  Petty  v,  Anderson,  3  Bing.  fendant  *  *  *  that  he  was  any  way 
170, 171, 172, 173;  Solarte  v.  Melville,  7  deranged — the  prisoner  then  appeared 
B.  &  C.  430,  435;  Davidson  v,  Stanley,  2  to  have  the  full  use  of  his  reason  ;*  an- 
M.  &  G.  221 ;  Oalmady  v.  Bowe,  6  M.,  G.  other  testified  that  the  defendant  '  ap- 
&  S.  861,  893 ;  Doe  v,  Strickland,  8  Id.  peared  to  be  perfectly  in  possession  of  Im 
743 ;  Pennell  v,  Dawson,  18  Com.  B.  355,  faculties  *  *  *  no  appearance  of 
370 ;  S.  C,  36  £ng.  L.  &  £q.  431, 440 ;  At-  derangement'  Of  non-expert  witneases 
tomey-General  v.  Good,  McClel.  &  Y.  286 ;  called  by  the*  defendant,  one  testified 
Sutton  V.  Sadler,  3  Com.  B.  (N.  S.)  87, 98,  that  the  defendant  conducted  on  one 
101,  103 ;  Queen  v,  Townley,  Ann.  Beg.  occasion  '  like  a  man  without  sense  ;*  an- 
1863,  part  2,  pp.  306-309 ;  Duberly  v.  Gun-  other  testified  that  on  the  morning  ci  a 
ning,  4  T.  B.  651, 652 ;  Tyrwhitt  v,  Wynne,  certain  day,  the  defendant '  was  perfectly 

3  B.  A  Aid.  556, 560, 561 ;  Bex  v,  Burdett,  rational — in  the  afternoon,  became  wild  f 

4  Id.  131,  167;  1  Am.  L.  Bev.  59;  Car-  another  confirmed  the  last;  another  tes- 
ver  V.  Jackson,  4  Pet  1,  80 ;  Gkirrard  v,  tified  that  the  defendant  '  appeared  ra- 
Beynolds,  4  How.  (U.  S.)  123;  Harrison  tional/  Non-expert  witnesses  gave  their 
V.  Bowan,  3  Wash.  C.  C.  580 ;  Phillips  v.  '  opinions  freely  without  objection,  and  it 
Kingfield,  19  Me.  375 ;  Cunningham  v,  is  evident  that  the  counsel  and  the  court 
Bachelder,  32  Id.  316;  Nutting  v.  Her-  understood  such  evidence  to  be  oompe- 
bert,  37  N.  H.  346,  355 ;  Buckminster  v,  tent  Judge  Livermore,  in  summing  np 
Perry,  4  Mass.  593,  594;  Commonwealth  the  testimony,  particularly  named  the 
r.  Child,  10  Pick.  252,  256 ;  Curl  v.  Low-  witnesses,  who,  to  use  his  own  words,  'tes- 
ell,  19  Id.  25 ;  Davis  v.  Jenney,  1  Mete,  tify  that  in  their  opinion  he  had  not  the 
221;  Whiton  v.  O.  C.  I.  Co.,  2  Id.  1;  use  of  his  reason:'  Pamph.  Beport  of 
Eddy  V.  Gray,  4  Allen  435 ;  State  v.  Ly-  State  v.  Byan.  In  State  v.  Farmer,  trie<l 
nott,  5  B.  I.  295 ;  F.  B.  Church  v.  Bouse,  in  1821,  before  Bichardson,  Ch.  J.,  and 
21  Conn.  160, 167  ;  N.  Y.  F.  I.  Co.  v.Wal-  Woodbury  and  Green,  JJ.,  a  witness  tes- 
den,  12  Johns.  513;  Garnder  v.  Picket,  19  tified  that   the  defendant   had  said  he 
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woald  kill  the  deceased.    On  cross-ezam-  been  drinking  or  not.'    Several  testified 
ination  he  was  asked  if  he  thought  the  that  they  had  *  never  known  of  his  being 
defendant  in  earnest,  and  he  answered  in  deranged  except  from  liquor/     We  are 
the   negatiye   without   objection.      The  informed  hj  the  reporter  of  the  case  that 
chazge  of  the  court  shows  that  ii  was  un-  his  report  of  the  charge  given  to  tlie  jury 
dentood  that  this  evidence  was  competent:  by  Judge  Hichardson,  was  submitted  to^ 
PUnph.  Beport  of  State  V.  Farmer.  InOc-  and  revised  by,  Judge  Bichardson  him- 
tober  1830y  State  v.  Corey  was  tried  in  self    before    publication.     The    charge 
Qieahire^  before  Richardson,  Ch.  J.,  and  shows  that  it  was  not  doubted  that  the 
Qieen  and  Harris,  J  J.    Handerson,  Wil-  opinions  were  competent.    Judge  Bich- 
■on  and  Chamberlain,  the  Solicitor,  ap-  ardson  expressly  said  that  the  opinions 
peared  for  the  state,  and  Woodbury,  Hub-  formed  the  day  before  the  homicide,  by 
baxd  and  Joel  Parker  for  the  defendant,  persons  in  a  situation  which  enabled  them 
The  trial  was  reported  by  Joel  Parker,  to  judge,  were  '  entitled  to  great  weight/ 
The  defence  was  insanity.    The  first  wit-  Here  was  the  first  attempt  made  to  intro- 
nesB  called  for  the  defence  was  the  de-  duoe  into  this  state  the  Massachusetts  ex- 
feodanfs  brother,  not  an  expert.    He  was  ception,  which    was    then    twenty-three 
asked    if    his    &ther  was  sane.     '  The  years  old.    The  total  failure  of  the  at- 
fiolicitor  objected  to  the  question,  and  cited  tempt ;  the  citation,  consideration,  and  re- 
Poole  et  aL  v.  Bichardson,  3  Mass.  330,  jection  of  the  Massachusetts  cases ;  the 
and  other  authorities  to  show  that  the  admission  of  the  opinions;  the  question 
opinion  of  the  witness  could  net  be  re-  put  to  one  of  the  witnesses  by  the  court ; 
ceived   in   evidence.'     What  the  '  other  and  the  declaration  of  Judge  Bichardson 
aathorities'  were,  we  know  only  from  the  that  the  opinions  formed  the  day  before 
£u;t  that,  at  tliat  time,  there  were  no  such  the    homicide,  were    entitled    to    great 
authorities  in  the  world  outside  of  the  weight,  notwithstanding   the   Massachu- 
oiiginal  territory  of  the  State  of  Massa-  setts  authorities  cited  to  show  they  were 
chnsetts — the  slight  extension  of  the  pe-  not  admissible,  render  this  a  case  of  the 
enliar  practice  of  Massachusetts  beyond  very  highest  authority.    To  cite  the  Mas- 
tfast  territoiy,  being  a  very  recent  afiair.  sachusetts  cases  as  in  conflict  with  State  v* 
Notwithstanding  the  objection  explicitly  Corey,  is,  in  this  state,  as  unavailing  as  it 
urged  and  supported  by  Massachusetts  wouldbetocite  Gr^gv.  Wyman,  4  Cush. 
precedent,  Corey's  brother  was  allowed  to  332,  as  in  conflict  with  Woodman  v.  Hub- 
testify,  'His  &ther  is  crazy,'  and  his  sis-  bard,  25  N.  H.  67,  76,  77,  where  Gregg  v. 
ter  '  is  wild  as  a  hawk.'     At  least  six  Wyman  was  held  not  to  belaw.  The  casee 
other    non-expert  witnesses  testified  to  in  Maine,  as  we  have  seen,  cannot  be  regard* 
tbair  opinions  that  various  relations  of  ed  as  anything  else  than  Massachusetts 
the  defendant  had  been  insane.    One  tes-  authority.  And  thus  all  existing  precedents 
tified  that  the  defendant  was  not  insane  which  have  been  cited  from  other  juris- 
at  the  time  in  question.     One  testified  dictions  as  in  conflict  with  State  v.  Corey, 
that  the  defendant  looked  and  acted  like  a  are  disposed  of^  except  the  Texas  case, 
crazy  person.    The  court  asked  one  witness  As  no  authority  was  cited  and  no  ground 
if  the  defendant,  on  a  certain  occasion,  stated  for  the  decision  of  the  latter  case^ 
ai^peared  rational ;  and  received  an  affir-  we  could  not  be  expected  to  follow  it,  and 
mative  answer.     Many  non-expert  wit-  to  overthrow  the  overwhelming  mass  of 
nesses,  on  the  part  of  the  state,  testified  English  and  American    authorities   in- 
that  they  had  known  the  defendant,  and  eluding  those  of  our  own  state,  without 
had  never  known  of  his  being  insane.  One  some  urgent  reason  for  so  doing.    At  the 
testified  there  '  was  one  time  when  he  August  Term  1832,  in  Bockingham,  held 
•aw  him  out — cannot  say  whether  he  had  by  Judge  Green  and  Judge  Harris^  the 
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<aBe  of  Hamblett  v.  Hamblett  was  tried,  cientij  connected  with  fiictB — ^the  question 
The  appellee  '  offered  in  eyidence  the  de-  arises  whether  this  famishes  any  groond 
position  of  Mary  Palmer  in  which  she  for  a  new  trial,  the  court  having  thus  di- 
testified,  among  other  things,  that  on  the  rected  the  jury.'  After  deciding  that 
day  of  the  execution  of  the  will,  she  was  question,  and  holding  that  if  the  ev- 
at  the  hoose  of  the  testator,  and  that  *  his  idence  had  been  incompetent,  the  ex- 
discourse  was  satiBfactory  to  her.'  To  dusion  of  it  after  it  had  been  re- 
this  part  of  the  testimony,  the  appellant  ceiyed,  would  obviate  the  olgection 
objected.  The  evidence  was  admitted,  made  to  its  admission.  Judge  Puker 
but  the  court,  in  their  instructions  to  the  said,  'As  to  the  direction  of  the  judge, 
jury,  directed  them  not  to  rely  upon  any  relaUve  to  evidence  of  opinion,  it  may  be 
evidence  of  opinion  as  to  the  sanity  or  proper  to  remark  that  we  do  not  intend 
insanity  of  the  testator,  except  what  was  to  be  understood  as  establishing  this  as 
derived  from  the  testimony  of  the  sub-  the  rule.  The  weight  of  authority  seems 
scribing  witnesses  to  the  will.''  Questions  to  be  in  fiivor  of  admitting  the  opinions 
raised  at  the  trial  were  decided  Decem-  of  others  than  the  witnesses  to  the  will, 
•ber  1833,  when  the  court  consisted  of  if  connected  with  evidence  of  the  hkda 
Richardson,  Green,  Parker,  and  Upham.  upon  which  those  opinions  are  founded : 
Judge  Parker,  delivering  the  opinion  of  3  Stark.  Ev.  1707,  in  notes ;  Grante  r. 
the  court,  said  that  the  whole  force  and  Thompson,  4  Conn.  203 ;  mde  also  Ha- 
effect  of  some  of  the  evidence  relating  to  thorn  v.  King,  8  Mass.  371 ;  Buckminster 
certain  persons  was,  to  show  their  opinions  o.  Perry,  4  Id.  594;  Lowe  «.  JoUifie,  2 
that  the  testator  was  sane.  *  *  *  It  W.  Black.  365.  It  remains  to  be  conaid- 
•could  be  used  only  to  show  that  they  ered  whenever  the  question  shall  directly 
treated  the  will  as  valid  and  binding  on  arise  whether  this  is  not  the  most  eligi- 
them,  and  that  the  inference  therefore  ble  and  proper  course  in  questions  of  this 
was,  that  they  were  heretofore  of  opinion  nature ;  but  upon  this  matter  it  is  not 
that  the  sanity  of  the  testator  could  not  now  necessary  to  make  a  decision :' 
be  questioned.  In  this  view,  it  would  Hamblett  v,  Hamblett,  6  N.  H.  333,  336. 
seem  to  stand  upon  the  same  ground,  as  344^  349.  This  is  a  strong  intimation 
the  matter  which  forms  another  objection  that  the  doctrine  of  State  v.  Oorey  had 
on  the  part  of  the  appellant,  which  is  to  not  been,  and  was  not  likely  to  be,  aban- 
the  admission  of  the  testimony  of  Mary  doned.  In  September  1834^  State  t. 
Palmer  that  she  had  a  conversation  with  Prescott  was  tried  in  Merrimack,  before 
the  testator  on  the  day  of  the  execution  Judge  Richardson  and  Judge  Parker. 
of  the  will,  and  that 'his  discourse  was  George  Sullivan,  attorney-general,  and 
satisfactory  to  her.'  This  is  wholly  im-  John  Whiffle,  solicitor,  appeared  for  the 
material  unless  it  be  as  evidence  of  the  state ;  Ichabod  Bartlett  and  Charles  H. 
opinion  of  the  witness  that  the  testator  Peaslee  for  the  defendant.  The  defence 
was  sane.  But,  the  case  finds  that  the  was  insanity.  A  large  number  oi  non- 
judge  expressly  directed  the  jury  not  to  expert  witnesses  testified  to  their  opinions 
rely  upon  any  evidence  of  opinion  as  to  of  the  sanity  or  the  insanity  of  the  de- 
the  sanity  or  insanity  of  the  testator,  ex-  fendant  and  some  of  his  relatiyes;  and 
cept  what  was  derived  from  the  testimony  no  objection  was  made  to  the  competency 
of  the  subscribing  witnesses  to  the  wilL  of  the  opinions.  The  case  was  sharply 
On  the  supposition  that  this  testimony  of  and  strenuously  contested  on  each  side; 
Mary  Palmer  to  matter  of  opinion,  or  it  was  tried  according  to  the  strict  rules 
rather  to  matter  from  which  her  opinion  of  law  as  then  understood ;  the  distin- 
of  sanity  is  to  be  inferred,  was  incompe-  guished  counsel  on  both  sides  insisted 
tent — which    is   not  conceded — if  suffi-  upon  a  rigid  observance  of  those  miss; 
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they  wmiTed  no  objecUon  that  occorred  to  in  the  present  century ;  it  had  not  gained 
them;  nothing  was  yielded  to  ooartesy,  a  foothold  in  this  state  twenty-one  yean^ 
ooDTeoienoe,  or  hnmaoity ;  in  no  cafle  ago,  and  was  never  recognised  in  our 
tried  in  this  state,  since  that  time,  has  dedsions  until  1865.    After  Judge  Paricer 
there  been  a  greater   display  of  zeal,  left  the  state,   and  before  the  trial  of 
aoateness,  and  power  on  the  part  of  coan-  Boardman  v.  Woodman,  the  question  of 
aeL    It  is  reasonably  certain  that  if  it  sanity  was  tried  in  a  few  cases,  and  so  &r 
had  been  supposed  to  be  doubtful  whether  as  any  practice  can  be  said  to  hare  grown 
the  q[nnioDB  of  non-experts  were  admis-  up  in  those  few  cases  in  those  seventeen 
dhle^  objections  would  have  been  made  years,  it  grew  into  conformity  to  the  Mas- 
to  them.    Those  opinions  were  argued  by  sachusetts  exception.  So  fieur  as  it  amounted 
the  counsel,  and  considered  by  the  court  to  anything,  it  was  a  silent,  unauthentic 
and  juxy  as  evidence ;  and  there  is  no  growth,  and  it  is  very  easily  explained. 
leasoQ  to  suspect  that  any  one  engaged  in  No  judge  remained  on  the  bench  who  had 
the  trial  thought  they  were  not  evidence,  participated  in  the  decision  of  Hamblett 
In  addition  to  these  precedents,  we  know,  v.  Hamblett,  or  in  the  trial  of  the  early 
upon  the   most   authentic   information,  cases.     The  significant  observations  of 
that,  down  to    the   time   when   Judge  Judge  Parker,  in  Hamblett  v,  Hamblett,. 
Puker  left  the  bench  in  1848,  he  did  not  were  not  kept  prominently  before  the  pfo- 
understand  that  the  early  New  Hamp-  fession  by  any  head-note  or  digest  They 
shire  practice  with  which  he  had  been  were  enveloped  in  a  case  of  eighteen 
^miliar  in  State  «.  Corey,  and  State  v.  pages,  and  in  a  part  of  it  not  likely  to  be 
Presoott,  and  of  which  he  had  expressed  often  if  ever  read ;   they  were  entirely 
hii  approval  in  Hamblett  v.  Hamblett,  overlooked  or  forgotten.    The  pamphlet 
had  been  abolished,  and  the    contrary  reports  of  State  v.  Byan,  State  v.  Corey, 
MaBachosetts  practice  established  in  its  and  State  v.  Prescott,  were  scarce,  seldom 
place.    After  the  delivery  and  publico-  if  ever  read  and  substantially  unknown  ^ 
don  of  his  opinion  in  Hamblett  v.  Ham-  and  the  surviving  counsel  who  had  been 
hktt,  it  is  not  probable  that  he  would  engaged  in  those  trials  were  no  longer  on 
anent  to  a  silent  reversal  of  the  doctrine  active  duty  at  our  bar,  and  had  no  ooca* 
of  State  V.  Corey,  or  allow  it  to  be  revers-  sion  to  remonstrate  against  the  change  of 
ed  without  some  reason  for  or  against  the  our  practice.    The  Massachusetts  excep- 
iimonition,  being  put  on  record.    This  tion  prevailed  in  the  territory  acyoining 
brings  us  down  to  a  recent  period.  What-  us  on  the  south  and  east.  The  Massachu* 
e?er  uncertainty  there  is,  has  arisen  since  setts  reports  were  used  more  than  any 
Judge  Parker  presided  in  this  court.    In  others    except    our    own.     The    l^gal 
1848,  when  he  retired  from  the  bench  treatises  referring  to  this  subject,  in  most 
and  removed  from  the  state,  the  decision  common  use  among  us,  were  written  or 
in  Texas  had  not  been  made,  but  the  edited  by  Massachusetts  men  who  were 
Massachusetts  exception  had  been  disap-  not  aware  that  the  doctrine  of  Poo]e  «. 
proved   in  Hamblett  «.  Hamblett,  and  Bichardson  was  a  peculiarity  of  their 
rgected  in  State  v.  Byan,  State  v.  Corey,  state,  and  who  stated  the  Massachusetts 
and  State  «.  Prescott     Down  to  1848  exception  to  be  the  common  law,  as  they 
there  is  no  doubt  that  the  doctrine  of  erroneously  supposed  it  was.    Greenleaf 
Poole  9.  Bichardson  was  not  the  law  of  on  Evidence  and  Massachusetts  editions 
this  state.    This  is  a  matter  as  to  which  of  Jarman  on  Wills  exercised  a  potent 
^e  have  dates.    The  doctrine  of  Poole  v.  influence  in  the  introduction  of  that  great 
lUchardson  was  not  brought  from  Eng-  mistake :    1  Greenlf.  Ev.,  {  440 ;  1  Jar- 
land  with  the  body  of  the  common  law;  man  on  WUls,  77,  Mass.  ed.    In  the  seo- 
it  was  a  ruling  first  made  in  this  country  ond  and  subsequent  Massachusetts  edi- 
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tions  of  Jarman,  the  third  chapter  of  the  bien  v,  Ciootte,  12  Mich.  507.    Not  onlv 
first  Yolome  of  the  English  edition  was  was  it  a  local  peculiarity,  it  was  a  troable- 
omitted,  and  a  new  chapter  by  the  Massa-  some  and  mischievous  one.    Unleas  the 
•chusetts  editor  was  inserted  in  its  place,  jury  could  have  a  view  of  the  property 
In  the  text  of  this  new  chapter  the  editor  in   question    they  oould   not,  generally 
glyes  the  peculiar  local  rule  of  Poole  v.  have  satisfactory  evidence  of  its  valae, 
Bichardson,  as  if  it  were  common  law.  and  if  they  could  have  a  view  of  it^  their 
It  was  stated  in  the  advertisement  to  the  information  would  generally  have  been 
second  edition  that  the  editor  had  added  greatly  increased  by  the  opinions  of  per- 
this  new  chapter  to  the  original  text ;  but  sons  familiar  with  the  property  and  with 
the  authorship  of  this  chapter  was  very  the  circumstances  a£bcting  its  value.    It 
likely  to  escape  observation  in  the  use  was  unjust ;  it  often  resulted  in  exceenve, 
generally  made  of  the  book.    There  was  often  insufficient  damages.    It  ma  ezpen- 
one  peculiarity  in  our   practice  which  sive  and  annoying;  the  parties  were  com- 
opened  the  way  for  the  introduction  of  pelled  to  summon  a  greater  number  of 
the  Massachusetts  exception.    In  1826,  witnesses  than  would  have  been  neoocoaiy 
when  the  court  consisted  of  Bichardson,  if  their  opinions  could  have  been,  taken, 
Oreen,  and  Harris,  the  case  of  Rochester  and  the  process  of  obtaining  from  them 
r,  Chester,  3  N.  H.  349,  was  decided,  in  such  testimony  as  they  were  allowed  to 
which  Judge  Bichardson,  being  an  inhab-  give,  and  excluding  their  opinions,  was 
itant  of  Chester,  did  not  sit    It  was  there  difficult  and  tedious.    It  was  inoonaistent 
held  that  witnesses  could  not  testify  their  with  itself.    Before  the  dedsion  of  Low 
opinions  of  the  value  of  land.    The  deci-  «.  Bailroad,  in  1864,  witnesses  were  al- 
sion  of  Green,  J.,  and  Harris,  J.,  was  lowed  to  testify  that  other  similar  prop- 
reported.    In  Peterboro'  v,  Jafirey,  6  N.  erty  had  been  actually  sold  for  a  certain 
H.  462,  in  which    case  Judge    Parker  price :   Hackett  v.  B.,  C.  and  M.  Bailroad, 
<lid  not  sit,  the  exception  introduced  in  35  N.  H.  390,  392,  398 ;  their  statement 
Bochester  v.  Chester  was  followed  ;    it  of  the  similarity  of  property  involved 
was  then    necessarily  applied   to    sleds  their  opinion,  as  was  suggested  by  Judge 
and  all  other  property,  and  it  continued  Wilcox,  in  Whipple  v,  Walpole^  10  N.  H. 
in  force  (Low  v.  Bailroad,  45  N.  H.  370,  131,  and  by  Judge  Parker  in  Beard  r. 
383,)  until  its  excessive  inconvenience  in  Kirk,  11  Id.  401.    The  witness  who  was 
practice  oould  no  longer  be  endured,  and  not  permitted  to  .say  that  he  thought  a 
it  was  rescinded  by  the  legislature :   Gen.  certain   horse  was  worth    more  or  less 
Stat.,  ch.  209,  {  24.    After  Judge  Bell  than    a   thousand   dollars,  was  permit- 
came  to  the  bench,  the  court  were  never  ted  to  give  his  opinion  of  the  age,  size, 
unanimous  against  restoring  the  common  weight,  form,  speed,  strength,  endurance, 
law  rule  which  admitted  opinions  of  the  health,  appetite,  docility,  timidity,  and 
value  of  property,  but,  in  accordance  with  general  disposition  of  the  horse.    He  was 
the  general  usage,  no  dissent  was  publicly  permitted  to  give  his  opinion  on  these 
expressed.      The   exception   introduced  points,  because    his   statement  of  facts 
by  Judge  Green  and  Judge  Harris  in  without  opinion  was  not  the  best  evidence; 
Bochester  v.  Chester  was  peculiar  to  this  and  for  the  same  reason  the  common  law 
state;  it  seems  never  to  have  prevailed  allows  him  to  give  his  opinion  of  the  value, 
anywhere  else  in   the  whole  world :   1  The  great  legal  objection  to  Bochester  v, 
Bedfield  on  Wills  137,  3  c ;    Crane   «.  Chester  is,  that  it  was  a  violation  of  the 
Northfield,  33  Yt.  126 ;  Clark  v.  Baird,  9  elementary  rule  of  law  which  allows  the 
N.  Y.  183 ;  DeWitt  v.  Barley,  17  Id.  342,  best  evidence  to  be  given  of  <  which  the 
343 ;  Kellogg  v,  Krauser,  14  8.  A  B.  137,  case  in  its  nature  is  susceptible.     Opin- 
142;  Laney  V.  Bradford, 4 Bich.  1 ;  Beau-  ions  are  the  best  evidence  'where  Ian- 
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guage  is  not  adapted  to  convej  those  cir-  judgment  must  be  given  aeeundem  oMegala 

camstances  on  which  the  judgment  must  et  probata;  and  a  man  cannot  be  indicted 

be  formed  ^    Clark  v,  Baird,  9  N.  Y.  183,  for  perjury  who  falsely  swears  as  to  his 

196.    Opinions    are    the    best   evidence  persuasion  or  belief.    As  far  as  regards 

when  '  from  the  nature  of  the  subject  to  mere  belief  or  persuasion  which  does  not 

he  investigated  it  cannot  be  so  described  rest  upon  a  sufficient  and  legal  foundation, 

in  language  as  to  enable  persons  not  eye  this  position  is  eorreet;  as  where  a  man 

▼itoeases  to  form  an  accurate  judgment  believes  a  fact  to  be  true  merely  because 

in  regard  to  it.    *    *    *    No  description  he  has  heard  it  said  to  be  so ;  but  with  re- 

of  a  aled  could  enable  a  jury  to  judge  as  spect  to  persuasion  or  belief  as  founded 

aocarately  of  its  value  as  one  who  had  an  on  facts  within  the  actual  knowledge  of 

opportunity  of  examining  it.    Tyro  sleds  the  witness,  the  position  is  not  true.    On 

maj  be  made  of  the  same  materials  and  questions  of  identity  of  persons  and  of 

of  the  same  dimensions,  and  the  value  of  handwriting  it  is  every  day's  practice  for 

one  be  three  times  that  of  the  other ;  as  witnesses  to  swear  that  thc^  believe  the 

two  hones  may  have  legs  of  the  same  person  to  be  the  same,  or  th^^iandwriting 

length,  heads  of  the  same  size,  and  hair  of  to  be  that  of  a  particular  individual,  al- 

cheBsmecolor,  and  yet  be  widely  different  though  they  will  not  swear  positively; 

in  value  :*  DeWitt  v.  Barley,  17  N.  Y.  342,  and  the  degree  of  credit  to  be  attached  to 

343.   OpinioDB,  like  other  t^timony,  are  the  evidence  is  a  question  for  the  jury. 

competent  in  the  class  of  cases  in  which  With  r^^ard  to  the  second  objection  it 

thej  are  the  best  ^evidence,  as  when  a  has  been  decided  that  a  man  who  falsely 

mere  description  without  opinion  would  swears  that  he  thinks  or  believes,  may  be 

generally  convey  a  very  imperfect  idea  of  indicted  for  perjury :'    1  Stark.  Ev.  153. 

the  force,  meaning  and  inherent  evidence  The  cases    of  identity  of  persons  and 

cf  the  things  described.    Like  other  tes-  things  and  of  handwriting  having  been 

tunony,  opinions  are  incompetent  in  the  *  named  in  the  English  books,  as  illustra- 

dasB  of  cases  in  which  they  are  not  the  tions  of  the  competency  of  opinions,  those 

beet  evidence,  as  when  they  are  founded  cases  were  supposed  to  be  peculiar  ezcep- 

OQ  hearsay,  or  on  evidence  from  which  tions  to  the  general  rule,  whereas  they 

the  jury  can  form  an  opinion  as  well  as  &re  mere  instances  of  the  application  of 

the  witness.    A  rule  that  opinions  are  or  the  general  rule  which  admits  the  best 

are  not  evidence  must  necessarily  be  in  evidence.    This  general,  natural,  fimda- 

conflict  with  the  rule  which  admits  the  mental,  comprehensive,  and  chief  rule  of 

best  evidence.    A  constant  observer  of  evidence  was  gradually  ignored,  and  spe- 

the  trial  of  cases  examining  the  testimony  cial  and  artificial  rules  were  substituted ; 

for  the  purpose  of  ascertaining  how  many  or  if  there  was  not  an  absolute  substitu- 

opinions  are  received  and    how     many  tion,  there  was  such  a  removal  of  empha- 

Kjected,  will  find  ten  of  the  former  as  sis  from  the  general  rule  to  the  special 

often  as  he  finds  one  of  the  latter ;  and  if  ones  that  the  former  lost  the  overshadow- 

be  is  very  critical  he  will  find  the  ratio  ing  influence  and  control  which  belong  to 

much  greater  than  that     Opinions  are  it    Entire 'systems  of  law,  theology,  me- 

oonstantly  given.    A  case  can  hardly  be  didne,  and  philosophy  are  easily  changed 

tried  without  them.    Their  number  is  so  by  a  transfer  of  emphasis  from  one  point 

vast;  and  their  use  so  habitual  that  they  to  another.    To  say  the  least,  the  empha- 

are  not  noticed  as  opinions  distinguished  sis  which  belongs  to  the  general  rule 

from  other  evidence.    '  It  has  been  said  admitting  the  best  evidence  was  gradi^lly 

that  a  witness  must  not  be  examined  in  taken  from  it  and  placed  upon  the  ieuct 

cMef  as  to  his  belirf  or  parmuuion,  but  that  there  are  some  opinions  which,  not 

only  as  to  his  knowledge  of  the  fiict,  since  being  the  best  evidence,  are  not  evidence ; 
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and  thiB  hct  was  gradually  transformed  competent.  No  such  decisioDS  could  be 
into  a  so-called  general  rule  that  opinions  found.  Kone  had  ever  been  made  be* 
are  not  evidence,  and  this  artificial  rule  cause  such  opinions  had  always  been 
was  treated  as  a  rule  of  law.  The  objeo-  received  as  unquestionably  competent, 
tion  to  this  supposed  rule  against  opinions  The  reason  of  the  failure  to  find  the  de- 
is,  that  it  has  usurped  the  place  of  the  cisions  was  not  understood  here.  The 
supreme  rule  admitting  the  best  evidence ;  failure  was  taken  as  conclusive  proof  that 
that  it  is  a  mere  statement  of  the  supposed  in  England  the  opinions  were  not  admit- 
fact  that  opinions  are  not  admitted  under  ted.  When  an  American  mistake  of  thia 
the  rule  of  the  best  evidence,  and  that  as  magnitude  is  discovered  it  is  fit  to  be 
a  statement  of  that  kind  it  is  not  true,  corrected  at  once.  To  return  to  the  true 
The  local  peculiarity  of  Rochester  v.  principle  is  not  to  change  the  law,  but  to 
Chester  tended  strongly  to  build  up  and  cease  violating  the  law ;  or,  putting  it  Id 
give  unlimit,ed  emphasis  to  the  supposed  a  milder  form,  to  allow  that  which  is  the 
rule  against  opinions.  If  a  farmer  could  law  de  /<icto  to  yield  to  that  which  is  the 
not  give  his  opinion  of  the  value  of  his  law  dejure.  In  criminal  cases,  it  is  often 
neighbor's  farm,  horse,  or  sled,  of  a  ton  a  question  how  nearly  a  footprint  in  eerth 
of  hay  or  bushel  of  potatoes,  there  was  a  or  snow  corresponded  to  the  form  of 
difficulty  in  showing  on  what  ground  he  a  shoe  of  the  prisoner.  A  witness  who 
could  give  his  opinion  of  his  neighbor's  has  seen  the  footprint  and  the  shoe  is 
sanity.  The  l^islature  restored  the  com-  allowed  to  give  his  opinion  on  the  snh- 
mon  law  in  reference  to  opinions  of  value ;  ject,  because  a  mere  descripti<m  of  forms 
the  court  ought  to  restore  the  common  would  not  be  the  best  evidence.  If  a 
law  in  reference  to  opinions  of  sanity,  plaster  cast  of  the  track,  or  the  oziginai 
The  anomaly  of  our  present  practice  is  impression  itself  preserved  by  freesing,. 
easily  traced  to  its  source.  The  innova-  could  be  produced,  this  evidence  of  it» 
tion  and  error  of  Poole  v,  Richardson  form  would  be  more  satiafiMStory  than  any 
crept  into  this  state  surreptitiously  be-  verbal  description.  So  it  is  when  an 
tween  1848  and  1865,  after  it  had  been  impression  has  been  made  upon  the  mind 
kept  out  more  than  forty  years,  and  after  of  a  witness  by  the  appearance  and  oon- 
the  formal  attempt  to  introduce  it  in  duct  of  the  prisoner,  indicating  sanity  or 
State  V,  Corey  had  signally  fiiiled.  insanity;  that  impression  is  the  best  evi- 
Being  open  to  adl,  and  more  than  all,  the  dence  the  witness  can  give  on  the  sub- 
objections  made  against  Rochester  v.  ject  His.  description  of  the  appearance 
Chester,  and  having  lost  its  sole  support  and  conduct  is,  in  fieust,  but  indirect  and 
when  that  innovation  and  error  was  imperfect  evidence  of  the  impresrion; 
swept  away,  it  should  be  allowed  to  die-  when  he  gives  the  original  impresuon 
appear.  When  the  fact  that  some  opin-  itself  it  is  as  if  a  footprint  were  brought 
ions  are  not  the  best  evidence  had  been  into  court  In  1795,  Sir  A.  G.  Sanlocb 
magnified  and  turned  into  the  so-called  was  ^tried  for  the  murder  of  lus  brother, 
general  rule  of  law  that  opinions  are  not  Sir  Frauds  Einloch :  25  St  Tr.  891, 985. 
evidence^  and  the  rule  admitting  the  best  Sir  Francis,  in  making  an  attempt  to 
evidence  was  supplanted  by  it,  it  was  seise  and  confine  the  defendant^  had  been 
thought  necessary  to  find  a  special  preoe-  killed  by  him.  The  defence  was  insanity, 
dent  for  every  opinion  before  it  could  be  In  the  argument  of  Mr.  Hope  for  the 
admitted.  The  judgments  of  Westmin-  defendant,  the  weight  of  opinions  of  in- 
Bter  Hall  were  searched  to  find  a  dedsion  sanity  was  presented  in  this  manner : 
that  an  opinion  as  to  value  of  property  '  And  now,  gentlemen,  in  the  face  of  all 
was  competent ;  and  to  find  another  de-  this  evidence,  in  opposition  to  the  opin- 
cision  that  an  opinion  as  to  sanity  was  ion  of  every  friend  who  saw  him,  in 
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oppodtion  to  the  advice  of  every  profes-  N.  H.  485,  487)  ;    that  a  hone   '  ap- 

sional  person  consulted  on  the  occasion ;  peared  to  be  well,  and  free  from  disease, 

in  opposition  to  the  impression  of  the  that  he  traveled  well,  ate  well,  breathed 

&11UI7 ;  to  the  attempt  of  Sir  Francis :  freely  f    that  '  ronning    him  round  the 

YOQ,  sitting    here,  wanting   the   strong  yard  he  showed  distress  in  his  breathing ;' 

evidence  which  thej  had,  his  eyes,  his  that  bethought  he  '  never  saw  any  indi- 

luoks,  his  gestores,  his  tones,  his  whole  cation  of  the  horse  being  diseased ''(Spear 

demeanor;  you,  sitting  here,  I  say,  are  v. Richardson, 34 N.H. 428, 429, 430, 431); 

deaired  presumptuously  to  determine  that  that  there  were,  at  a  certain  plac^,  'some 

all,  all  were  mistaken;  that  the  prisoner  hard  excavations,  but  nothing  approach- 

vasnotmad,  and  coercion  not  necessary;  ing  the  nature  of  hard  pan'  (Currier  r. 

and  thb  you  are  desired  to  do ;— why  ?  B.  <&  M.  B.  B.,  34  N.  H.  498,  501,  508) ; 

Because  he  killed  his  brother  i    Wonder-  that  a  lady's  health,  in  the  opinion  of  tlie 

liii  oondusion !    If  anything  was  wanting  witness, '  had  not  been  near  so  good  since  * 

to  oonfinn  the  evidence  arising  from  the  a  certain  lime  '  as  before,' '  that  she  had 

opinion  of  the  fiunily,  that  fatal  event  a  very  severe  fit  of  sickness  in  the  fall  of 

pQtB  it  beyond  doubt.     If  it  could  be  1861,  and  that  she  recovered  very  slowly 

doubted  whether  Sir  Francis  too  thought  after  she  began  to  mend,'  that  the  witness 

him  totally  deranged ;  I  answer,  he  has  '  considered  her  very  sick  f  that  the  de- 

lealed  his  opinion  with  his  blood.    They  fendant,  in  carrying  a  barrel  of  flour  at 

had  been  taking  precautions  all  night  one  time,  and  a  barrel  oi  sugar  at  another^ 

against  danger  and  mischief  frt>m  the  'seemed  to  carry  them  easily;'  'that he 

pnaoner;  and  when  the  dreaded  mischief  should  call  the  defendant  a  very  active 

happens,  it  is  given  you  as  a  proof  that  man;'   'that  he  had  a  scuffle  with'  the 

their  precautions  were  unnecessary;  ad-  defendant^  in  which  the  defendant  'was 

minible  logic  t    That  they  apprehended  too  much  for  him '  (State  v.  Elnapp,  45  N. 

danger  is  clear.— Why  ?   They  have  told  H.  148, 149, 154) ;  that  the  witness  'did 

joa because  they  thought  him  mad;  the  not  see  any  appearance  of  fright'  in  a 

miadiief  happens ;  and  that  which  they  horse  at  the  time  of  an  accident,  that  the 

dreaded  as  the  natural  consequence  of  horse  '  did  not  appear  to  be  frightened  in 

his  madness,  joa  are  to  take  as  a  proof  the  least,  before  he  went  off  the  bank  or 

of  the  soundness  of  his  understanding.'  afterwards,'    that    '  he  'appeared    to  be 

If  the  evidence  thus  argued  by  Mr.  Hope  rather  a  sulky-dispositioned  horse  to  use ' 

vas  madmiasible,  the  court  should  not  (Whittier  v.  Franklin,  46  N.  H.  23) ;  that 

have  allowed  him  to  make  that  argument  a  carriage  not  seen  by  the  witneso,  ap- 

fiot  if  a  prosecuting  officer  should  object  peered,  from  the  sound,  to  start  from  a 

to  SQch  an  argument  being  made,  was  certain  point  (State  v.  Shinbom,  46  N.  H. 

diere  ever  a  court  that  would  sustain  the  497,  501) ;  that  the  plaintifif^' seemed  to 

objectiooT     A  non-ezperi  may   testify  suffer,  and  seemed  weak  and  debilitated,' 

dttt,  in  his  opinion,  the  plaintiff  was  sin-  that  'she  did  not  seem  to  be  excited, 

oerely  attached  to  the  defendant  (McEee  frightened,'  that  'she  was  lamer  in  the 

V.  Nelson,  4  Cow.  855,  cited  as  law  in  morning'  than  the  day  before  (Taylor  «. 

Bobertson  9.  Stark,  15  K.H.114);  that  B.  R,  48  N.  H. 304^  306, 309) ;  and,  since 

the  plaintiff  'seemed  satisfied'  with  a  the  restoration  of  the  common  law,  opin- 

basbeBs  arrangement  proposed  to  him  by  ions  of  the  value  of  property  are  admit- 

the  witaesi  (Bradley  v.  S.  F.  M.  Co.,  30  ted  here  as  well  as  everywhere  else.    If 

N.H.487,491);  that  the  witness  thought  opinions  of  physical  condition  are  oom- 

a  hone  'was  not  then  sound,    *     *    *  potent^  opinions  of  mental  condition  must 

his  feet  appeared  to  have  a  disease  of  be  competent.    The  difficulty  of  proving 

long  standing'    (Willis  v.  Quimby,'81  physical  health  or  disease,  without  opin- 

I 
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ion,  makes  opinion  a  legal  grade  of  best  suppression  of  an  important  dass  of  the 

evidence ;  the  difficulty  of  proving  men-  best  evidence.   The  exclusion  of  opinions 

tal  health  or  disease,  without  opinion,  is  is  practically  a  one-sided  exclusion.     A 

still  greater,  and  makes  opinion  more  pal-  witness  for  the  state  is  allowed  to  eaj  that 

pablj  a  class  of  best  evidence.    Lord  Hale  the  defendant  appeared   natural   or   as 

recognized  the  similarity  of  insanity  and  usual ;  that  is  a  clear  opinion ;  and  it  is 

intoxication,  and  treated  of  both  under  the  understood  and   taken  by  the  counsel^ 

head  of  *  idiocy,  madness,  and  lunacy.'  court,  and  jury  as  a  full  and  explicit  opin- 

Aflter  describing  *  dementia  natwralis,'  and  ion  that  the  defendant  was  sane.    If  the 

'  dementia    aoddentdia/    he    says,    '  The  witness  should  testify  in  terms,  that^  in 

third  sort  of  dementia  is  that  which  is  de^  his  opinion,  the  defendant  was  sane,  the 

mgnUa  affeetata,  namely  drunkenness.  This  effect  of  his  testimony  would  not  be  al- 

vice  doth  deprive  men  of  the  use  of  rea-  tered  in  the  slightest  d^ree.    On  the 

son,  and  puts  many  men  into  a  perfect  but  other  side,  a  witness  is  allowed  to  say  that 

temporary  phrensy ;    *     *     -n-    gach  a  the  defendant  did  not  appear  natoral,  or 

person  shall  have  no  privilege  by  this  did  appear  peculiarly  or  strangely ;  that 

voluntary  contracted  madness,  but  shall  also  is  a  clear  opinion;  and  if  it  were 

have  the  same  judgment  as  if  he  were  in  necessarily  understood  and  taken  as  a  foil 

his  right  senses :'    1  Hale  P.  C.  32.    In  and  explicit  opinion  that  the  defendant 

this  case,  it  is  unanimously  decided  that  was  insane,  there  would  be  no  injustice^  and 

witnesses,  not  experts,  were  properly  al-  the  exception  excluding  opinions  would  be 

lowed  to  testify  that,  at  times  the  defend-  totally  abolished.     If  '  unnatural,'  by  its 

ant  did  appear,  and  at  times  did  not  ap-  peculiar  use  in  this  connection,  should,  in 

pear,  to  be  under  the  influence  of  intoxi-  evidence,  come  to  be  synonymous  with 

eating  liquor.    Admitting  opinions  of  the  'insane,'    as  'natural'  Ib  understood  to 

influence  of  alcohol,  and  rejecting  opinions  be   83monymous  with  'sane,'  the    leigal 

of  insanity,  is  arbitrary.    It  was  not  so  in  question  now  under  consideration  would 

Judge  Richardson's  day.  In  State  v.  Corey,  dwindle  to  a  point  of  literary  taste.    But 

one  witness  testified  that  there  was  one  the  effect  of  the  opinion  that  the  defend- 

time  when  he  saw  the  defendant  '  otU^  ant  did  not  appear  natural,  or  did  appear 

cannot  say  whether  he  had  been  drinking  peculiarly  or  strangely,  falls  far  short  of 

or  not  f    and  several  testified  that  they  the  effect  of  an  opinion  that  he  appeared 

had'  never  known  of  his  being  deranged  to  be  insane ;  and  the  state  has  this  great 

except  from  liquor.'     Exclude  opinions  and  unfair  advantage  over  the  accused, 

of  the  influence  of  alcohol,  and,  in  many  If  he  has  feigned  insanity  for  the  purpose 

cases,  it  would  be  a  trying  task  for  the  of  escaping  punishment,  a  mere  narration 

jury  to  guess,  upon  the  evidence,  whether  by  the  witnesses  of  their  observations  of 

the  defendant  was  intoxicated  or  insane,  him  would   probably  appear  like  very 

The  appearances  and  conduct  which  gave  strong  evidence  of  insanity ;  whereas  this 

to  one  witness  an  impression  that  this  de-  evidence  might  be  properly  and  truthfnllj 

fendant  was  intoxicated,  may  have  given  rebutted  by  their  opinions ;  they  might 

to  others  the  impression  that  he  was  in-  have  observed    evidence  of  simulation 

sane ;  and  when  a  man  is  on  trial  for  his  which  they  could  not  describe.  And  thus 

life,  the  state  is  not  entitled  to  a  mon-  the  modem,  eccentric,  Nisi  Prius  ruling 

opoly  of  the  opinions.    Under  the  excep-  supposed  by  Mr.  Tyng  to  have  been  made 

tion  of  Poole  v.  Richardson,  counsel  who  in  Poole  v.  Richardson,  and  unfortunately 

have  introduced  evidence  tending  to  show  published  by  him,  operates  unavoidably 

insanity,  have,  in  most  if  not  in  all  cases,  to  oppress  and  endanger  the  accused,  who, 

been  painfully  aware  of  the  fact  that  their  by  reason  of  insanity,  are  innocent ;  and 

client's  cause  suffered  uxyustly  from  the  to  encourage  crime  by  shielding  the  guilty 
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who  feign  insanity.    Objectionable  as  the  been  said  that  courts  of  equity  have  verr 
new  dogma  is  in  all  the  details  of  its  prac-  wisely  never   laid    down    as  a  general 
tical  operation,  it  is  also,  in  a  purely  legal  proposition  what  shall  constitute  fraud 
view,  a  violation  of  the  elementary  princi-  or  any  general  rule  beyond  which  they 
pie  which  admits  the  best  evidence."   *    *  will  not  go  upon  the  ground  of  fraud  lest 
Note  E.  The  subjects  of  fraud  and  other  means  of  avoiding  the  equity  of 
undue  inflaence  may  be  considered  most  the  courts  may  be  found.    It  is  usually 
advantageously  at  one  and  the  same  time,  and  accurately  divided  however  into  two 
For,  while  they  are  not  in  all  particulars  laige  classes,  actual  fraud  and  construe- 
identical,  they  are  so  closely  allied  that  tive  fraud/'    Flood  on  Wills  396.    Mr. 
it  would    be  difficult,  and   not  wholly  Justice  Story  says :    "  Fraud  in  the  sense 
profitable,  to  treat  of  the  one  and  not  of  of  a  court  of  equity  properly  includes  all 
the  other.    Ftaud  is   generally,  if  not  acts,  omissions  and  oonoealmentB  which 
always,  aooompliahed  in  the  matter  of  the  involve  a  breach  of  l^al  or  equitable 
^xecntionof  a  testament  in  such  a  manner  duty,  trust  or  confidence  justly  reposed 
as  that  it  will  constitute  an  undue  influ-  and  are  injurious  to  another  or  by  which 
eaoe  on  the  mind  of  the  testator.    But,  an  undue  and  uiioonscientious  advantage 
on  the  other  hand,  undue  influence  may  is  taken  of  another."    Story's  £q.  Jur.,  { 
oiten  be  exercised  to  that  extent  that  it  187.    Another  distinguished  writer  says : 
will  invalidate  a  will,  and  at  the  same  time  ''By  tnud  is  meant  all  surprise,  tricky 
be  wholly  free  from  fraud.    "  To  invali-  cunning,  dissembling   and  otiier  unfair 
dale  a  will  on  the  ground  of  fraud  and  way  that  is  used    to    cheat    any  one." 
wufcie  if^wenee,  it  must  be  shown  that  Domat  1,  18,  8.     Fraud  cannot  be  pre- 
they  were  practiced  with  respect  to  the  sumed,  but  the  circumstances  may  render 
will  itself,  or  so  contemporaneously  with  fraud  so  probable  that  the  court  will  re- 
(he  will,   or    connected  with   it,  as  by  quire  stronger  proof  than  in  cases  where 
ahnost  presumption  to  affect  it.    Other  all  natural  presumptions  are  in  fiivor  of 
ftaads  committed  against  a  testator  are  the  disposition  and  free  will  of  the  testa- 
only  evidence  to  raise  a  strong  suspicion  tor.    Jones  v,  Gk)odrich,  tJn  supra.    Oi]> 
against  any  act  done  under  the  superin-  cumvention  by  means  of  fraud,  will  be 
lendence,  or  by  the  interference,  of  those  considered  in  the  same  light  as  constraint 
committing  them."    Jones  v.  GU)odrich,  5  by  force,  and  will  have  the  same  effect  in 
Moo.  P.  C.  16.     ''Fraud  is  no  less  detest-  setting  aside  a  will  as  such  constraint  has. 
able  in  law  than  open  force.    Wherefore  Miller  v.  Miller,  3  Serg.  &  R.  267.    "  If 
when  the  testator   is   circumvented  by  the  testator  be  compelled  by  violence,  or 
fraud  the  testament  is  of  no  more  force  urged  by  threatenings,  to  make  his  testa- 
than   if   he  were  constrained    by  fear,  ment,  the  testament  being  made  by  just 
^yith  regard  to  what  deceit  shall  annul  a  fear,  is  ineffectual.    Likewise  if  he  be 
testament  on  the  ground  of  fruud,  as  in  circumvented   by   frtiud,  the    testament 
the  case  of  a  will  made  under  fear,  it  is  loseth  its  force ;  for  albeit  honest  and 
left  to  the  discretion  of  the  judge,  com-  modest  intercession  or  request  is  not  pro- 
paring  the  deceit  to  the  capacity  or  unde]>  hibited,  yet  these  fraudulent  and  mali- 
standing  of  the  person  deceived,  to  dis-  cious  means,  whereby  men  are  secretly 
cover  whether  it  be  such  as  may  over^  induced  to  make  their  testaments,  are  no 
throw  the  testament  or  not.    If  a  part  of  less  detestable  than  open  force."  1  Swinb. 
a  will  has  been  obtained  by  frtiud,  probate,  22.    "  So  if  by  over  importunement.    As 
it  shoald  seem,  ought  to  be  refused  as  to  if  a  man  make  his  will  in   his  sick- 
that  pert  and  granted  as  to  the  rest."  ness,  by  the  over  importiming  of  his  wife, 
Wins.  Ex'rs  (6th  Am.  ed.)  68.    "The  to  the  end  he  may  be  quiet ;  this  shall  be 
modes  of  fr«nd  are  infinite;  and  it  has  said  to  be  a  will  made  by  oonstramt;  and 
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shall  not  be  a  good  will."  Style  427,  Con-  ened  by  sicknessy  diBsipadon  or  age.  Ba^ 
stable  V.  Tufaell,  4  Hagg.  465.  In  the  as  well  in  the  case  of  the  sick,  dissipated^ 
case  of  Hall  «.  Hall,  37  L.  J.  P.  40,  the  or  aged,  as  in  that  of  one  in  health  and 
general  law  as  to  undue  influence  is  very  vigor,  in  the  case  of  him  whose  intellect 
clearly  stated  in  the  following  language :  is  weak,  as  of  him  whose  mind  is  stiODg^ 
**  To  make  a  good  will,  a  man  must  be  a  that  influence  which  will  be  sufficient  to 
free  agent  But  all  influences  are  not  invalidate  a  will  must  be  such  as,  in  some 
unlawfuL  Persuasion —  appeals  to  the  degree,  or  to  some  extent,  to  deprive  the 
affections,  or  ties  of  kindred — to  a  senti-  party  afiected  thereby  of  his  free  agency 
ment  of  gratitude  for  past  services,  or  and  to  make  the  will  not  the  product  of 
pity  for  future  destitution,  or  the  like —  his  own  untrammeled  thought.  Com- 
these  are  all  legitimate,  and  may  be  fairly  stock  v.  Hadlyme,  8  Conn.  254 ;  Shailer  «. 
pressed  on  a  testator.  On  the  other  hand,  Bumstead,  99  Mass.  112 ;  Hairel  v.  Har- 
pressnre,  of  whatever  character,  whether  rel,  1  Duv.  203 ;  Chandler  «.  Ferris,  1 
acting  on  tlie  fears  or  the  hopes,  if  so  Harr.  (Del.)  454;  Leverettfs  Heim  v.  Ckr- 
exerted  as  to  overpower  the  volition,  lisle,  19  Ala.  80 ;  Denton  «.  Franklin,  9  B. 
without  convincing  the  judgment,  is  a  Mon.  28 ;  Bollwagen  v.  BoUwagen,  63  N. 
species  of  restraint  under  which  no  valid  Y.  504 ;  Lynch  v,  dements,  9  C  £.  Qr. 
will  can  be  made.  Lnportunity  or  threats  (N.  J.)  431 ;  Breed  v.  Pratt,  18  Pick.  115 ; 
such  as  the  testator  has  not  the  courage  Thompson  v,  Kyner,  65  Penna.  St.  368 ; 
to  resist— moral  command  asserted  and  Pool  v.  Pool,  35  Ala.  12 ;  Davis  v.  Cal- 
yielded  to  for  the  sake  of  peace  and  quiet,  vert,  5  QUI  &  J.  269 ;  Marshall  v.  Flinn^ 
or  of  escaping  from  distress  of  mind  or  4  Jones  (K.  C.)  L.  199 ;  O'Neall  «.  Farr^ 
social  discomfort—- these  if  carried  to  a  1  Bich.  80 ;  Bogers  v.  Diamond,  13  Ark. 
degree  in  which  the  free  play  of  the  tes-  474;  McDaniel  v.  Crosby,  19  Ark.  533; 
tator's  judgment,  discretion,  or  wish  is  Wright  v,  Howe,  7  Jones  (S.  C.)  L.  412» 
overborne,  will  oonstitate  undue  influ-  In  Potts  v.  House,  6  Ga.  324,  Lumpkin,  J., 
ence,  though  no  force  is  either  used  or  says:  ''On  this  subject  as  on  that  with 
threatened.  In  a  word  a  testator  may  be  regard  to  capacity  no  precise  and  distinct 
led,  but  not  driven ;  and  his  will  must  be  line  can  be  drawn.  Suffice  it  to  say  that 
the  ofispring  of  his  own  volition,  and  not  the  influence  exercised  must  be  an  on- 
the  record  of  some  one  else's."  To  con-  lawful  importunity  on  account  of  the  man- 
stitute  undue  influence,  some  act  or  acts  ner  or  motive  of  its  exertion  and  by  rea> 
must  have  been  done  to  cause  the  testator  son  of  which  the  testator's  mind  was  so 
to  dispose  of  his  property  contrary  to  his  embarrassed  and  restrained  in  its  opera- 
desire.  Leverett's  Heirs  «.  Carlisle,  19  tion  that  he  was  not  master  of  his  own 
Ala.  80 ;  Forney  v.  Ferrell,  4  W.  Va.  729.  opinions  in  respect  to  the  disposition  of 
Mere  passsion  or  prejudice,  or  the  efiect  of  his  estate.  *  *  *  The  only  inqniiy 
peculiar  religious  views,  wUl  not  be  suffi-  for  courts  is,  Was  the  testator,  frtMn  the 
cient  Newton  v.  Carbery,  5  Cranch  C  C  infirmity  of  age  or  other  causey  constrained 
632.  What  degree  of  influence  will  viti-  to  act  against  his  will,  to  do  that  which  he 
ate  a  will,  will  depend  upon  the  capacity  was  unable  to  refuse,  by  importonity  or 
in  other  respects  of  the  testator.  What  threats  or  any  other  way  by  which  one 
would  be  an  undue  influence  on  one  man  person  acquires  dominion  and  coDtiol 
would  be  no  influence  at  all  on  another,  over  another?  If  so  the  validity  of  the 
A  man  of  strong  will,  whose  mind  is  in  will  may  be  impeached ;  and  it  is  wholly 
its  wonted  vigor,  could  not  be  shown  to  immaterial  from  what  quarter  this  undue 
have  been  influenced  by  what  might  be  influence  which  destroys  free  agency 
such  influence  as  to  wholly  invalidate  the  comes."  To  the  same  point  Sir  John 
will  of  one  whose  mind  had  been  weak-  NichoU  said:  "I  may  perhaps  prelimi- 
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tiarilj  obfleire  thatimportanitjin  its  oor>  Ind.  1.    In  Bojse  v.  Bossboroagli,  6  H. 
rect  legal  acceptation  most  be  in  snch  de-  L.  Gas.  2,  47,  this  flubject  received  thor* 
gree  as  to  take  away  from  the  testator  free  ongh  consideration!  and  Lord  Cranworth 
agency — ^it  most  be  such  importunity  as  observed :  "  In  a  popular  sense,  we  often 
he  is  too  weak  to  resist — such  as  will  ren-  speak  of  a  person  exercising  undue  influ- 
der  the  act  no  longer  the  act  of  the  de-  ence  over  another,  when  the  influence  cer- 
ceased — ^not  the  free  act  of  a  capable  testa-  tainly  is  not  of  a  nature  which  would  in- 
tor,  in  order  to  invalidate  the  instrument,  validate  a  wilL    A  young  man  is  often 
Kindleside  v.  Harrison,  2  Phillim.  449,  led  into  dissipation  by  following  the  ez- 
^1.    The  influence  to  vitiate  an  act  must  ample  of  a  companion  of  riper  joars,  to 
be  sach  as  to  amount  to  force  and  coercion  whom  he  looks  up,  and  who  leads  him  to 
<lestrqying  free  agency,  and  there  must  be  consider  habits  of  dissipation  as  venial,  and 
proof  that  the  act  was  obtained  by  this  perhaps  even  creditable ;  the  companion 
coercion.    Williams  v.  Goude,  1  Hagg.  is  then  correctly  said  to  exercise  an  undue 
677,  581.    €iardiner  v.  Gardiner,  84  N.  Y.  influence.    But  if  in  these  circumstances 
155 ;  Gaither  v,  Gaither,  20  Ga.  709.    To  the  young  man,  influenced  by  his  regard 
be  within  the  meaning  of  the  rule  of  law  for  the  person  who  had  thus  led  him 
it  mast  be  an  influence  amounting  to  co*  astray,  were  to  make  a  will  and  leave  to 
«rcioii  or  fraud.    But  actual  violence  is  him  everything  he  possessed,  such  a  will 
not  necessary  to  constitute  coercion.    Im-  certainly  could  not  be  impeached  on  the 
aginary  terrors  may  be  suflicient  for  that  ground  of  undue  influence.    Nor  would 
purpose.    Boyse  v.  Bossborough,  6  H.  L.  the  case  be  altered  merely  because  the 
Cbs.  2.    In  order  to  set  aside  the  will  of  companionhadurged,  or  even  importuned, 
a  person  of  sound  mind  it  must  be  shown  the  young  man  so  to  dispose  of  his  prop- 
that  the  eircomstances  of  its  execution  are  erty ;  provided  only,  that  in  making  such 
inconsistent  with  any  hypothesis  but  un-  a  will  the  young  man  was  really  carrying 
dne  influence,  which  cannot  be  presumed,  into  effect  his  own  intention  formed  with- 
bnt  must  be  shbwn,  and  in  connection  out  either  coercion  or  fraud.    I  must  fur- 
with  the  will  and  not  with  other  things,  ther  remark  that  all  the  difficulties  of  de- 
lb.  See  also  Brick  v.  Brick,  66  N.  Y.  144 ;  fining  the  point  at  which  influence  exerted 
Eckert  v.  Flowry,  43  Penna.  St.  46 ;  Mc-  over  the  mind  of  a  testator  becomes  so 
Intire  V.  McConn,  28  Iowa  480;  Barnes  v.  pressing  as  to  be  properly  described  as 
Barnes,  66  Me.  286 ;  Turner  v.  Cheesman,  coercion  are  greatly  enhanced  when  the 
2  McCart.  243;  Taylor  v,  Kelly,  31  Ala.  question  is  one  between  husband  and  wife. 
59 ;  Marshall  v.  Flinn,  4  Jones  (N.  C.)  L.  The  relation  constituted  by  marriage  is  of 
199 ;  Wampler  v.  Wampler,  9  Md.  540 ;  a  nature  which  makes  it  as  difficult  to  in- 
ONeall  t>.  Farr,  1  Kich.  80 ;  Morris  v.  quire,  as  it  would  be  impolitic  to  permit 
Stokes,  21  Ga.  552 ;  McDaniel  v.  Crosby,  inquiry,  into  all  which  may  have  passed 
19  Ark.  533;  Moore  v,  Blauvelt,  2  Me-  in  the  intimate  union  of  afiections  and 
Oirt.  367 ;  Grardner  v.  Gardner,  22  Wend,  interests  which  it  is  the  paramount  pnr- 
^26 ;  Sntton  v.  Sutton,  5  Harr.  (Del.)  459 ;  pose  of  that  connection  to  cherish.     *     * 
Stackhouse  v,  Horton,  2   McCart.  202 ;  In  order,  therefore,  to  have  something  to 
Wightman  v,  Stoddard,  3    Bradf.  393;  guide  us  in  our  inquiries  on  this  veiy 
Boe  9.  Taylor,  45  111.  485 ;  Harvey  v.  Sul-  difficult  subject,  I  am  prepared  to  say  that 
lens,  46  Mo.  147 ;  Children's  Aid  Society  influence,  in  order  to  be  undue  within  the 
«.  Loveridge,  70  N.  Y.  387 ;  Segtiine  v.  Se-  meaning  of  any  rule  of  law  which  would 
guine,  3  Keyes  663 ;  Rutherford  v.  Morris,  make  it  sufficient  to  vitiate  a  will,  must  be 
77  Dl.  397 ;  Higgins  v.  Carlton,  28  Md.  115 ;  an  influence  exercised  either  by  coercion 
Hoge's  Estate,  2  Brews.  450 ;  Leeper  v.  or  by  fraud.  In  the  interpretation,  indeed, 
Taylor^  49  Ala.  221 ;  Kabb  v.  Graham,  43  of  these  words  some  latitude  must  be 
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allowed.  Inordertocometotheoondasion  they  are  inconsistent  with  a  contrary  hy- 
that  a  will  has  been  obtained  by  coercion,  pothesis.   *  *  The  undue  influence  must 
it  is  not  necessary  to  establish  that  actual]  be  an  influence  exercised  in  rdation  to* 
violence  has  been  used  or  eyen  threatened.  <  the  will  itself,  not  an  influence  in  rdation- 
The  conduct    of  a  person  in  vigorous  to  other  matters  or  transactions.      Bal 
health  towards  one  feeble  in  body,  even  this  principle  must  not  be  carried  too  &r. 
though  not  unsound  in  mind,  may  be  Where  a  jury  sees  that  at  and  near  the 
such  as  to  excite  terror  and  make  him  time  when  the  will  sought  to  be  impeach- 
execute  as  his  will  an  instrument  which,  ed  was  executed  the  alleged  testator  was,. 
if  he  had  been  free  from  such  influence,  in  other  important  transactions,  so  under 
he  would  not  have  executed.    Imaginary  the  influence  of  the  persons  benefitted  by 
terrors  may  have  been  created  sufficient  the  will  that  as  to  them  he  was  not  a  free 
to  deprive  him  of  free  agency.    A  will  agent  but  was  acting  under  undue  control,, 
thus  made  may  possibly  be  described  as  the  circumstances  may  be  such  as  fairly 
obtained  by  coercion.  So  as  to  fraud.  If  a  to  warrant  the  conclusion,  even  in  the- 
wife  by  falsehood  raises  prejudices  in  the  absence  of  evidence  bearing  directly  on^ 
mind  of  her  husband  against  those  who  the  execution  of  the  will,  that  in  regard 
would    be    the    natural    objects    of  his  to  that  also  the  same  undue  influence  waa 
bounty,  and  by  contrivance  keeps  him  exercised."    In  Stackhouse  v.  Horton^  2 
from  intercourse  with  his  relatives,  to  McGart.  202,  231,  itis  said:  "Such  influ- 
the  end  that  these  impressions  which  she  ence,  if  any  was  exerted,  must  amount 
knows  he  had  thus  formed  to  their  disad-  to  fraud.    Nothing  less  can  vitiate  the 
vantage    may  never  be  removed,  such  instrument."      See   also    Simmerman   v. 
contrivance  may  perhaps  be  equivalent  Songer,  29  Gratt  9.    In  Shailer  «.  Bum- 
to  positive  fraud,  and  may  render  invalid  stead,   99  Mass.   112,   121,    commenting 
any  will  executed  under  false  impressions  upon  this  subject,   Colt,  J.,  said :   "  To 
thus  kept  alive.    It  is  however  extremely  establish  the  chaise  of  fraud  and  undue 
difficult  to  state  in  the  abstract  what  acts  influence,  two  points  must  be  sustained : 
will  constitute  undue  influence  in  ques-  first,  the  taci  of  the  deception  practised,  or 
tions  of  this  nature.    It  is  sufficient  to  say,  the  influence  exercised ;  and  next,  that 
that  allowing  a  fair  latitude  of  construe-  this  fraud  and  influence  were  efiectual  in 
tion,  they  must  range  themselves  under  producing  the  alleged  result,  misleading 
one  or  other  of  these  heads — coercion  or  or  overcoming  the  party  in  this  particular 
fraud.    One  point,   however,  is  beyond  act.    The  evidence  under  the  first  brancli 
dispute,  and  that  is  that  where  once  it  has  embraces  all  those  exterior  acts  and  dec- 
been  proved  that  a  will  has  been  executed  larations  of  others  used  and  contrived  to 
with  due  solemnities  by  a  person  of  com-  defraud  or  control  the  testator ;  and  un- 
petent  understanding,  and  apparently  a  der  the  last  includes  all  that  may  tend  to- 
free  agent,  the  burthen  of  proving  that  it  show  that  the  testator  was  of  that  peculiar 
was  executed  under  undue  influence  is  on  mental  structure,  was  possessed  of  those 
the  party  who  alleges  it    Undue  influence  intrinsic  or  accidental  qualities,  was  snb- 
cannot  be  presumed."    His  lordship  then  ject  to  such  passion  or  prejudice,  of  aach. 
proceeds  to  comment  upon  the  facts  in  perverse  or  feeble  will,  or  so  mentally 
evidence  in  the  case,  after  which  he  says :  infirm   in  any  respect,  as  to  render  it 
"  But  in  order  to  set  aside  the  will  of  a  probable  that  the  efforts  used  were  suc- 
person  of  sound  mind,  it  is  not  sufficient  cessful  in  producing  in  the  will  ofiered 
to  show  that  the  circumstances  attending  the  combined  result.    The  purpose  of  the 
its  execution  are  consistent  with  the  by-  evidence  in  this  direction  is  to  establish 
pothesis  of  its  having  been  obtained  by  that  liability  of  the  testator  to  be  easily 
undue  influence.    It  must  be  shown  that  afi*ected  by  fraud   or  undue   influence. 
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which  oonsdtntes  the  necessary  counter-  an  essential  part  of  the  mind  itself,  when 
part  and  complement  of  the  other  facts  to  once  proved,  imply  that  the    infirmity 
be  proved.     Without   such    proof,  the  must  have  existed  for  some  considerable 
issue  can  seldom,  if  ever,  be  maintained,  time.    The  inference  is  quite  as  condu- 
it 18  said  to  be  doubtful  whether  the  ex-  sive  that  such  condition  must  have  had 
istenoe  and  exercise  of  undue  influence  .a  gradual  and  progressive  development, 
does  not   necessarily   presuppose  weak-  requiring  antecedent  lapse  of  time,  as 
ness  of  mind,  and  whether  the  acts  of  one  that  it  will  continue,  when  once  proved, 
who  was  in  all  respects  sound  can  be  set  for  any  considerable  period  thereafter, 
aside  on  that  ground  in  the  absence  of  The  decay  and  loss  of  vigor  which  often 
proof  of  fraud  or  imposition.    And  it  is  accompanies  old  age  furnishes  the  most 
certain  that,  however  ingenious  the  fraud  common  illustration  of  this.    It  is  di£B- 
or  coercive  the  influence  may  be,  it  is  of  cult  to  say  that  declarations  ofiered  to 
no  consequence,  if  there  was  intelligence  establish  mental  facts  of  this  description 
enough  to  detect  and  strength  enough  to  are  of  equal  weight,  whether  occurring 
resist  them.    The  inquiry  is  of  course  before  or  after  the  act  in  question.    But, 
directed  to  the  condition  at  the  date  of  if  they  are  equally  significant  and  no 
the  execution  of  the  will ;  but  the  entire  more  remote  in  point  of  time,  they  are 
moral  and  intellectual  development  of  the  equally  competent,  and  may  be  quite  aa 
testator  at  that  time  is  more  or  less  in-  influential  with  the  jury.    The  difficulty 
▼olved ;  not  alone  those  substantive  and  in  the  admission    of  these   subsequent 
inherent  qualities  which  enter  into  the  statements  of  the  testator  has  been,  that, 
constitution  of  the  man,  but  those  less  while  competent  for  the  purpose  above 
permanent  features  which  may  be  said  to  indicated,  they  are  not,  by  the  better 
belong  to  and  spring  from  the  aflections  reason  and  the  most  authoritative  deci- 
and  emotions^  as  well  as  those  morbid  sions,  admissible  to  establish  the  fact  of 
deTelopments  which  have  their  origin  in  fraud  and  undue  influence  as  one  of  the 
some  physical  disturbance.    All  that  is  constituent  elements  of  the  issue.    When 
peculiar  in  temperament  or  modes  of  used  for  such  purpose,  they  are  mere  hear- 
thooght,  the  idiosyncrasies  of  the  man,  say,  which,  by  reason  of  the  death  of  the 
!0  ^  as  susceptibility  is  thereby  shown,  party  whose  statements  are  so  oflered,  can 
preset  proper  considerations  for  the  jury,  never  be  explained  or  contradicted  by  him. 
They  must  be  satisfied,  by  a  comparison  Obtained,  it  may  be,  by  deception  or  per- 
of  the  will,  in  all  its  provisions,  and  suasion,  and  always  liable  to  the  infirmi- 
under  all  the  exterior  influences  which  ties  of  human  recollection,  their  admis- 
vere  brought  to  bear  upon  its  execution,  sion  for  such  purpose  would  go  far  to 
with  the  maker  of  it  as  he  then  was,  that  destroy  the  security  which  it  is  essential 
Boch  a  will  could  not  be  the  result  of  the  to  preserve.    The  declaration  is  not  to  be 
free  and  uncontrolled  action  of  such  a  wholly  rejected,  however,  if  admissible 
man  so  operated  upon,  before  they  can  by  on  other  grounds ;  and  it  must  be  left  to 
their  verdict  invalidate  it.     As  before  the  judge  carefully  to  point  out  how  &r 
stated,  the  previous  conduct  and  declara-  it  is  to  be  rejected  or  received  as  evidence 
tioos  are   admissible ;    and    so,  by  the  by  the  jury.    Ordinarily  we  should  ex- 
weight  of  authority  and  upon  principle,  pect  more  or  less  evidence  of  the  prior 
ve  subsequent  declarations,  when  they  existence  of  those  peculiarities  which  the 
denote  the    mental  fact  to   be  proved,  subsequent  declarations  give  evidence  of; 
For,  by  common  observation  and  experi-  and  in  the  reported  cases  this  will  gen- 
eoce,  the  existence  of  many  forms  of  erally  be  found  to  be  so.    It  is  not  neces- 
mental  development,  especially  that  t>f  sary  to  decide  whether,  in    the  entire 
weakness  in  those  faculties  which   are  absence   of  such   evidence,    subsequent 
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declarations  would  ever   be  competent,  from  tlie  evidence  that  the  testator 
Where  a  foundation  is  laid  hj  evidence  capable  of  exercisiQg  thought  and  jodg- 
tending  to  show  a  previous  state  of  mind,  ment  and  reflection ;  if  he  knew  what  he 
and  its  continued  existence  past  the  time  was  about  and  had  memory  and  jad^ 
of  the  execution  of  the  wiU  is  attempted  ment  his  will  could  not  be  invalidated  on 
to  be  proved  bj  subsequent  conduct  and  the  ground  of  insanity.    Neither  could  it 
dedarations,  such  declarations  are  admis-  be  set  aside  on  the  ground  of  undue  infla- 
sible,  provided  they  are  significant  of  a  ence  unless  such  influence  amounted  to 
condition  sufficiently  permanent,  and  are  a  degree  of  constraint  such  as  the  tee- 
made  so  near  the  time  as  to  aflbrd  a  rea-  tator  was  too  weak  to  resist :   such  as 
sonable  inference  that  such  was  the  state  deprived  him  of  his  free  agency  and  pre- 
at  the  time  in  question.    The  doctrines  vented  him  from  doing  as  he  pleased  with 
thus  stated  are  maintained  by  the  cur-  his  property.    Neither  advice,  nor  ai^- 
rent  of  T<lng1iah  and  American  authority.''  ments,  nor  persuasion  would  vitiate  a  wiU 
Provis  V.  Beed,  5  Bing.  435 ;  Marston  v.  made  freely  and  from  conviction,  thoQgh 
Boe,  8  Ad.  &  £1. 14 ;  ConsUible  v.  Tufiiell,  such  will  might  not  have  been  made  bat 
4  Hagg.  465;  Jackson  v.Knifien,  2  Johns,  for  such  advice  and  persuasion."    It  is 
81 ;  Waterman  v.  Whitney,  11  N.  Y.  157 ;  not  possible  to  define  or  describe,  with 
Comstock  V.  Hadlyme,  8  Conn.  254 ;  Boy-  exactness,  what  influence  amounts  to  on- 
lan  V,  Meeker,  4  Dutch. 274;  Eeel  v,  Beel,  due  influence,  in  the  sense  of  the  law; 
1  Hawks  (N.  C.)  248 ;  Howell  v.  Barden,  this  can  only  be  done  in  general  and 
3  Dev.  (N.  C.)  442 ;  Moritz  v.  Brough,  16  approximate  terms.     In  each  case,  the 
Serg.  &  B.  402 ;  McTaggart  v.  Thompson,  decision  must  be  arrived  at  by  the  appli- 
14Penna.Stl49;  Gawthornv.  Haynes,24  cation  of  these  general  prindplea,  with 
Mo.  236 ;    Bobinson  v,  Hutchinson,  26  ,  good  sense,  to  the  special  facts  and  sor- 
Vermont  47 ;  St.  Leger's  Appeal,  34  Conn,  roundings  of  the  case.    Lynch  e.  dem- 
434;  Breeds.  Pratt,  18 Pick.  115;  Patter-  ents,  9  C.  E.  Gr.  (N.  J.)  431 ;  Moore  v, 
son  9.  Patterson,  6  Serg.  &  B.  55 ;  Nus-  Blauvelt,  2  McCart  367.    G^eral  ill- 
sear  V,  Arnold,  13  Serg.  &  B.  323;  Creely  treatment  of  a  wife  by  her  husband,  is 
V.  Ostrander,  3  Bradf.  107 ;  Potts  v.  House,  not  a  sufficient  ground  for  impeaching 
6  Qa.  324 ;  Beynolds  v.  Boot,  62  Barb,  her  will  in  his  favor.    McMahon  «.  Byan, 
250 ;  Thompson  v,  Kyner,  65  Penna.  St.  20  Penna.  St  329.    Undue  influence  most 
868;  McKeone  v.  Barnes,  108  Mass.  344 ;  be  proved  in  each  case.    It  is  not  a  pre- 
Gardiner  v.  Gkudiner,  34  N.  Y.  155 ;  Glo-  mmption,  but  a  eondusum,    Humphrey's 
ver  V,  Hayden,  4  Cush.  580;  Lowe  t.  Wil-  WiU,  11  C.  E.  Gr.  (N.  J.)  513;  Ourroll  •. 
liamson,  1  Gr.  Ch.  (N.  J.)  82.    See  also  Norton,  3  Bradf.  291;  Stackhonse  «.  Hor- 
Coffin  V.  Coffin,  23  N.  Y.  9;  Coleman  v.  ton,  2  McCart  202;  McKeone  v,  Barnes, 
BobertBon,  17Ala.84;  Wampler9.Wam-  108  Mass.  344;  Higgins  v,  Carlton,  28 
pier,  9  Md.  540;  Hall  v.  Hall,  38  Ala.  Md.  115.    Yet  it  need  not  be  proved 
131 ;  Thornton  v,  Thornton,  39  Y t  122 ;  directly,  but  may  be,  and  most  frequently 
Woodward  v.  James,  3  Strobh.  552;  Floyd  is,  proved  circumstantially.    Beynolds  «. 
V.  Floyd,  3  Strobh.  44;  Brown  v,  Moore,  Boot,  62  Barb.  250 ;  Titlow  v,  Titlow,  54 
6  Yeig.  (Tenn.)  272 ;  Harris  v.  Betson,  1  Penna.  St  216 ;  Jackman's  Will,  26  Ti^ac. 
Stew.  (N.  J.)  211 ;  Butherford  v.  Morris,  104.    Although  mere  weakness  of  intel- 
77  111.  397 ;  McKinley  v.  Lamb,  56  Barb,  lect  does  not  prove  undue  influence,  yet 
284;  Lawrence  v.  Steel,  66  N.  C.  584;  Lee  it  may  be  that,  in  that  feeble  state,  the 
V,  Lee,  71  N.  C.  139;  Bundy  v.  McKnight,  testator  more  readily  and  easily  becomes 
48  Ind.  502.    In  the  case  of  Chandler  v,  the  victim  of  the  improper  influences  of 
Ferris,  1  Harr.  (Del.)  454,  464,  Clayton,  unprincipled  and  designing  persons  who 
C.  J.,  said :    ''  If  the  jury  were  satisfied  see  fit  to  practice  upon  him.    Beynolds 
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t'.  Boot,  62  Barb.  250.    So  a  strong  cir-  presents  an  opportunity  and  a  temptation, 
cumsCance  to  show  undue  influence  would  which,  together  with  the  personal  Mend- 
be  the  exclusion,  by  the  testator,  of  a  ship  and  confidence  and  influence  of  the 
daughter  with  whom  he  had  had  no  diffi-  relation,  justify  suspicion  and  the  require- 
eolty,  and  who  was  in  need  of  his  aid«  lb.  ment  from  the  legatee  of  satisfietctoiy  evi* 
But  neither  moral  nor  physical  constraint  dence  that  the  opportunity  was  not  em- 
is  to  be  inferred  from  mental  weakness  braced  and  the  influence  was  not  exerted.*' 
alone.    £ckert  v.  Flowry,  43  Penna.  St  St.  Leger's  Appeal,  34  Conn.  434^  450. 
46.    If  the  testator  act  upon  the  sug-  This  presumption  exists,  and  therefore  the 
,   gestion  of  others,  this  will  not  invali-  burden  of  proof  is  upon  the  party  sustain- 
Ij^  date  the  will,  if  there  be  no  evidence  of  ing  the  will  to  show  clearly  and  fully  that 
improper  dealing   or   undue   influence,  the  making  and  execution  of  the  will  was 
Creely   v.    Ostrander,    3     Brad!    107 ;  free  from  impropriety  and  unfairness  and 
Chandler  v.  Ferris,  1  Harr.  (Del.)  454.  the  jury  should  be  satisfied  that  the  rela- 
T.,  a  semi-imbecile,  who  had  once  been  in  tion  had  no  improper  influence  oyer  the 
an  asjlum,  made  his  will  giving  various  mind  of  the  testator  and  did  not  induce 
small  legacies  to  relatives  and  giving  the  him  to  make  a  difl[erent  dispoeition  from 
residue  to  his  sister  M. ;  his  sister .  E.  was  what  he  otherwise  would  have  done.  Ibid, 
ezcloded  frx>m  all  benefit  in  the  estate.  Wilson  v,  Moran,  3  Brad!  172 ;  Wright  v. 
Befiffe  the  time  of  making  the  will,  M.  Howe,  7  Jones  (N.  0.)  Eq.  412.    So  too 
had  repeatedly  told  T.  that  E.  intended  as  to  the  relation  of  guardian  and  ward  ; 
to  send  him  to  the  asylum,  and  would  do  if  a  will  be  made  beneficial  to  the  gnar- 
ly in  order  that  she  might  obtain  control  dian  by  the  ward  it  is  incumbent  upon 
of  his  property.  It  was  held  that  the  will  those  who  would  establish  the  will  to  show 
in  &vor  of  M.  was  procured  by  undue  in-  beyond  reasonable  doubt  that  the  testator 
flaence.    Alexander's  WUl,  12  C.  E.  Gr.  had  such  freedom  of  will  and  action  as 
(N.  J.)  463.    In  a  case  where  A.  gave  are  requisite  to  render  a  will  legally  valid. 
110,000  to  a,  who  was  a  priest  of  the  Bo-  Breed  v.  Pratt,  18  Pick.  115 ;  Meek  v. 
man  Catholic  church,  to  which  A.  be-  Peny,  36  Miss.  190 ;  (Marvin's  Adm'r  v. 
longed,  A.  during  his  last  illness  con-  Williams,  44  Mo.  465 ;  Graither  v.  Gaither, 
fessed  to  S.,  and  S.  acted  as  attorney  for  20  Ga.  721 ;  Taylor  v.  Taylor,  8  How. 
A.  in  the  matter  of  his  will,  Butler,  J.,  183 ;  De  Montmorency  v.  Devereux,  7  CI. 
flsid:"  The  rule  that  undue  influence  in  &  Fin.  188;  Wells  v.  Middleton,  1  Cox 
respect  to  a  l^acy  is  to  be  presumed,  125 ;  Fish  v.  Miller,  1  Hofi*.  Ch.  273.    In 
vhen  the  relation  of  attorney  and  client  the  case  of  Garvin's  Adm'r  v,  Williams, 
subsists  between  the  testator  and  the  l^ga-  44  Mo.  465, 469,  in  commenting  upon  this 
tee,  and  the  will  is  drawn  by  the  latter,  is  subject,  it  is  said  by  Wagner,  J. :  "  There 
well  established,  and  was  recognized  in  is  no  subject  in  the  whole  range  of  equity 
the  chaige  of  the  court    *    *    *    The  jurisprudence  where  its  salutaiy  princi- 
pnsomption  is  one  of  fact — a  badge  of  pies  have  been  more  ofteo  invoked  than 
fraod,  (for  undue  influence  is  a  species  of  in  those  cases  where  donations  have  been 
fraod,) — and,  like  other  presumptions  of  obtained  by  persons  standing  in  some  con- 
fiict,  may  be  rebutted  by  any  evidence  fidential,  fiduciary,  or  other  relation  to- 
which  tends  to  show,  and  satisfies  the  jury,  ward  the  donor,  and  where  they  may  have 
that  in  the  particular  case  it  is  untrue.  It  exercised  dominion  over  him.    Transac- 
is  not  that  the  mere  reUUion  necessarily  in-  tions  of  this  kind  taking  place  between 
duces  or  exerts  an  undue  influence,  (for  attorney  aind  client,  spiritual  adviser  and 
all  l^ades  by  clients  to  their  attorneys  advisee,  trustee  and  oettot  que  triMrf,  parent 
are  not  presumptively  induced  by  undue  and  child,  guardian  and  ward,  are  watched 
influence,)  but  because  drawing  the  will  by  courts  with  the  most  scrutinizing  jeal- 


138  PERSONAL  DISABILITIBS  OF  TESTATORS.        [CHAP.  III. 

ousy,  and  generally  held  to  be  presump-  never  reooversy  who  is  to  diBdoee  the  in- 
lively  void."    And  further,  speaking  as  justice  which  has  been  perpetrated,  and 
to  the  relations  existing  between  guardi-  unfold  the  means  which  led  to  its  execa- 
ans  and  wards,  the  same  learned  judge  tion?    It  is  true  that  while  the  testator 
says^    "  And  here  it  must  be  observed  is  living,  his  will  is  ambulatory,  and  may 
that  the  rule  is  applied  not  exclusively  be  altered  or  revoked ;  but  this  principle 
while  the  relation  actually  exists,  but  for  is  of  no  consequence  when  he  is  induced 
such  period  of  time  thereafter  as  may  be  to  make  and  publish  it  in  view  of  impend- 
sufficient  to  insure  complete  emancipation  ing  death,  when  no  opportunity  or  reoon- 
on  the  part  of  the  ward,  and  afibrd  him  sideration  is  open  to  him."    In  Meek  v. 
an  independent  and  unbiased  opportunity  Perry,  36  Miss.   190,  David  McKinnie 
to  investigate  for  himself  and  see  that  died,  leaving  two  daughters,  Mary  and 
everything  is  correct.    Chancellor  Wal-  Louisa.    Michael  McKinnie,  their  uncle,. 
worth  said,  in  one  case,  that  it  was  not  qualified  as  their  guardian.    Five  months 
the  practice  of  the  court  to  discharge  the  after  Louisa  had  arrived  at  age,  being  in 
guardian  absolutely,  and  to  order  hla  bond  low  health,  she  made  her  will,  giving  all 
to  be  given  up  immediately  upon  the  in-  her  property  to  her  unde,  the  gnardianr 
fant's  arriving  at  age,  although  he  had  and  disinheriting  her  sister,  and  died  foar 
settled  with  the  guardian ;  that  the  ward,  days  afterward.    The  Supreme  Court  of 
notwithstanding  such  settlement,  was  en-  Mississippi  set  the  will  aside,  and  said 
titled  to  a  reasonable  time,  after  he  be-  that  in  transactions  between  guardian  and 
came  of  age,  to  investigate  the  accoimts  ward,  the  law,  upon  a  principle  of  pablic 
of  the  guardian,  and  to  surcharge  and  fal-  policy,  and  to  protect  the  ward  against 
sify  the  same  if,  upon  such  investigation,  the  efforts  of  overweening  confidence  and 
he  found  anytliing  wrong.    (In  re  Van  self-delusion,  and    the    infirmities  of  a 
Horn,  7  Paige  46;  Williuxl's  Eq.  182.)"  hasty,   precipitate  judgment,    presomed 
In  further  discussing  the  subject,  he  con-  the  existence  of  undue  influence  on  the 
tinues :  ''  It  would  be  indeed  strange  and  part  of  the  guardian,  and  therefore  such 
remarkable  if  any  distinction  were  made,  dealings  were  prima  /aeie  void,  and  would 
and  the  doctrine  did  not  apply  to  wills ;  be  so  held  unless  the  guardian  showed,  by 
that  the  law  should  watch  with  such  ex-  the  clearest  proof^  that  he  dealt  with  the 
treme  jealousy,  and  throw  every  safe-  ward  exactly  like  a  stranger,  taking  no 
guard  around  the  living,  and  deny  it  to  advantage  of  his  influence  over  him  or 
those  who  were  just  ready  to  sink  into  his  superior  knowledge  in  relation  to  the 
the  grave  on  account  of  disease ;  that,  on  subject  matter  of  the  transition,  and  that 
grounds  of  public  utility,  men  of  health  the  ward's  act  was  the  result  of  his  own 
should  be  protected  because  by  reason  of  volition  and  upon  the  fullest  deliberation, 
certain  confidence  they  were  placed  in  a  In  the  case  of   Huguenin  v,  Baseley,  14 
situation  where  they  were  liable  to  be  im-  Yes.  299,  the  Chancellor  reviews  the  cases^ 
posed  on,  yet  when  they  were  placed  in  and  places  his  decision  on  the  ground  of 
the  same  relation,  emaciated  by  sickness,  public  utility ;  and  in  Wood  v.  Bownes,  18 
and  bereft  to  a  great  extent  of  their  intel-  Yes.  127,  the  same  doctrine  is  reiterated, 
lectual  capacity,  they  should  fall  a  prey  to  Since  those  decisions  were  rendered  there 
cupidity  and  avarice.     When  advantage  are  many  cases  reported  in  the  English 
is  taken  of  persons  living  and  they  have  books,  some    of  which  might  seem  to 
been  deprived  of  their  rights  by  undue  qualify  or  mitigate  the  stringent  and  in- 
influence,  their  wrongs   may  be    made  flexible  rule  laid  down  by  the  early  Chan- 
known,  and  a  remedy  is  easily  afforded ;  cellors ;  but  an  examination  will   show 
but  where  a  will  is  procured  from  a  per-  that  where  gifts  or  donations  have  been 
■on  stricken  with  disease  from  which  he  upheld  between  parties  where  oonfidentioi 
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relitioiis  existed,  it  has  been  under  special  either  incapacity  or  undue  influence ;  jet^ 
and  pecoliar  circumstances,  and  where  an  of  itself  it  is  probably  never  sufficient  I 
entire  absence  of  undue  influence  was  ap-  ground  for  the  presumption  that  the  will 
loreot.    In  connection  with  evidence  of  a  was  procured  by  undue  influence.    Kevil 
oonspiracy  between  the  feUherand  mother  v.  Kevil,  2  Bush.  614;  Carpenter  «.  Gal* 
of  the  testator,  and  in  connection  with  vert^  83  IlL  62;  Higginsv.  Carlton,  2S> 
the  evidence  of  fraud  and  in:^[>08ition  on  Md.  115.    Nor  is  it  proper,  by  instmc- 
the  testator's  wife,  it  is  competent  to  show  tions  or  otherwise,  in  such  a  case,  to  invite 
thit  the  estate  came  by  the  wife,  that  it  the  juiy  to  an  investigation  of  the  ques- 
was  Taluable,  and  that  she  had  been  prac-  tion  whether  the  will  is  a  just  will  and  » 
ticed  upon,  to  induce  her  to  consent  that  proper  disposition  of   the  testator's  es- 
it  should  be  changed  from  real  to  personal  tate.     Carpenter  v.    Calvert^  vbi  aupra, 
estate^  to  give  the  testator  a  disposing  On  the  other  hand  all  influence  is  not 
power  over  it    Patterson  v.  Patterson,  6  undue  influence.    The  procuring  a  will 
Sag.  &  B.  55.    The  influence  must  be  a  to  be  made  unless  by  foul  means  is  noth- 
preseot  coercive  power  operating  upon  ing  against  its  validity.    A  man  may,  by 
the  mind  of  the  testator  at  or  about  the  fair  aigument  and  persuasion,  or  even  by  / 
time  of  the/aetem  of  the  will.    Although  flattery,  induce  another  to  make  a  will» 
threats  have  been  made  or  even  actual  and  even  to  make  it  in  his  favor.    Miller 
violence  has  been  practiced  upon  or  to-  r.  Miller,  3  Serg.  &  B.  267 ;  IIarrison*s 
vard  the  testator,  and  that^  too,  avowedly  Will,   1  B.  Mon.  351 ;  Mclntire  v.  Mc* 
for  the  purpose  of  influencing  the  making  Conn,  28  Iowa  480 ;  Sechrest  tr.  Edwards,. 
of  the   will,    yet   if    the    testamentary  4  Mete.  (Ky.)   163;  Small  v.  Small,  4 
act  itself  be  far  removed  from  the  time  of  Greenl.  220 ;  Jackman's  Will,  26  Wise, 
such  threats  or  violence  it  will  not  be  pos-  104 ;  Chandler  v,  Ferris,  1  Harr.  (Del.) 
sible  to  set  aside  the  will  on  that  account.  454  ;    Lowe  v.  Williamson,  1  Or.  Ch. 
Eckert  v.   Flowry,  43    Penna.    St.    46 ;  (N.  J.)  82 ;  Boe  v.  Taylor,  45  111.  485 ; 
Chandler  «.  Ferris,  1  Harr.  (Del.)  454;  Sogers  v.  Diamond,  13  Ark.  474;  Mo- 
Thompson  V.  Eyner,  65  Penna.  St.  368;  Daniel  v.  Crosby,  19  Ark.  583;   Sutton 
HcMafaon  v.  Byan,  20  Penna.  St  329;  v.  Sutton,  5  Harr.  (Del.)  459;  Newhouse 
Gardmer  f.  Gardiner,  34  N.  Y.  155 ;  Se-  v,  Gkxlwin,  17  Barb.  236 ;    Oilreath  t. 
direst  f.  Edwanls,  4  Mete.  (Ky.)  163;  Gilreath,  4  Jones  (N.  C.)  £q.  142;  Lid» 
Matahall  v.  Flinn,  4  Jones  L.  199;  Mon-  v.  Lide,  2  Brev.  403;  Pingreev.  Jones^ 
roe  V,  Barclay,  17  Oliio  St  302 ;  Higgins  80  lU.  177 ;  Davis  v.  Calvert,  5  GiU  &  J. 
V.  Carlton,  28  Md.  115 ;  Tyson  v.  Tyson,  269 ;  Yoe  v.  McCord,  74  Dl.  33 ;  H^ge's^ 
37  Md.  567  ;  Babb  v,  Graham,  43  Ind.  1.  Estate,  2  Brews.  450;  Tawney  v.  Long, 
Bat  see  to  the  contrary,  Taylor  v.  Wil-  76  Penna.  St  106 ;  Babb  v.  Graham,  43^ 
bom,  20  Mo.  306.    The  fact  that  the  will  Ind.  1.    The  fact  that  the  provisions  of 
in  question  displays  an    entire  change  the  will  were  changed  by  the  testator  in 
from  former  testamentary  intentions  is  accordance  with  the  solicitations  o(  and 
strong  evidence  of  undue  influence  in  its  in  order  to  gratify,  his  wife,  will  not  per  se 
procurement  Tyler  v.  Gardiner,  35  N.  Y.  prove  undue  influence.     Bankin  v.  Ban-  ^ 
559.    And  draiis  of  previous  wills  made  kin,  61  Mo.  295.    In  the  case  of  Stulz  v. 
by  direction  of  the  testator,  though  not  Schaeffle,  18  £ng.  Law  &  £q.  676,  the^ 
executed,  are  evidence  to  be  considered,  will  was  obtained  from  one  J.  S.  by  the 
and  will  throw  ^  very  considerable  light "  importunity  of  his  wife,  and  the  will  was 
on  the  question  of  the  testator's  intentions,  sustained,  the  court  holding  that  such  an 
Thornton  v.  Thornton,  39  Vt  122.    The  influence  exercised  by  the  wife  was  not 
nnnatural  character  of  the  will  is  always  an  undue  influence.    Lumpkin,  J.,  said : 
to  be  considered  as  calculated  to  show    *^  With  respect  to  a  will  alleged  to  have- 
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|}een  obtained  by  undue  influence,  I  would  all  points  tending  to  throw  light  npon 
remark,  that  it  is  not  unlawful  for  a  per-  the  various  family  relations.    The  same 
son,  by  honest  intercession  and  persuasion,  remark  will  apply  to  the  negative  evi- 
to  procure  a  will  in  favor  of  himself  or  dence  that  no  complaint  was  ^made  by 
another ;  neither  is  it  to  induce  the  testa-  Beaubien  of  any  importunity  from  his 
"tor,  by  fair  and  flattering  speeches;  for  natural  heirs.     Although   of  no    great 
though  persuasion  may  be  employed  to  force  alone,  it  had  a  tendency,  if  tme^  to 
induce  the  dispositions  in  a  will,  this  does  show  that  her  charges  made  to  him  about 
not  amount  to   influence   in  the   legal  their  rapacity  did  not  meet  with  any  re- 
«ense.     If  a  wife,  by  her  virtues,  has  sponse  in  his  feelings,  and  also  that  he 
gained  such  an  ascendency  over  her  hus-  had  not  been  driven  to  disinherit  them 
band  and  so  rivalled  his  afiections  that  by  any  importunities  of  theirs.    It  was 
her  good  pleasure  is  a  law  to  him,  such  not   irrelevant,  and  was  admissible    as 
an  influence  can  never  be  a  reason  for  throwing    some    light,   however    faint, 
impeaching^  a  will  made  in  her  favor,  upon  these  domestic  affairs."    Again  he 
•even  to  the  exclusion  of  the  residue  of  said :  "  It  is  true,  of  course,  that  making 
his  family.    Nor  would  it  be  safe  to  set  one  will  does  not,  of  itself^  render  it  at  all 
aside  a  will  on  the  ground  of  influence,  unlikely  that  another  will  may  be  sob- 
importunity  or  undue  advantage  taken  of  stituted  ;   but  previous  preferences  and 
the  testator  by  his  wife,  though  it  should  plans  may  have  a  plain  bearing  upon  an 
be  proved  that  she  possessed  a  powerful  issue  where  the  question  arises  whether 
influence  over  his  mind  and  conduct  in  the  testator  has  understandingly,  and  of 
the  general  concerns  of  life."    Potts  v.  his  own  free  will,  changed  his  settled 
House,  6  Ga.  324;   Small  v.  Small,  4  views."    Beaubien  v,  Ciootte,  12  Mich. 
-Greenl.  220 ;  Jackman's  Will,  26  Wise.  459,  488.    In  this  same  case  it  was  also 
104.    An  influence  worthily  exerted  for  hejd  that  it  was  competent  on  an  issue  as 
the  benefit  of  othen  ought  not  to  condemn  to  undue  influence  to  give  evidence  that 
the  will.    Harrison's  Will,  1 B.  Mon.  351.  the  testator  regretted  that  he  had  mar- 
Unless  it  be  an  irUerested  influence  it  cannot  ried,  that  he  had  not  control  at  home, 
be  considered  that  it  is  an  undue  influence,  that  he  stood  in  fear  of  his  wife,  and  that 
lb.  Kindness  and  attention  do  not  of  them-  to  avoid  trouble  at  home  he  was  obliged 
eelves  constitute  undue  influence  so  as  to  to  submit  to  his  wife's  demands.    Beau- 
invalidate  a  will.  Gleespin's  Will,  11 C.  E.  bien  v.  Cicotte,  ubituprcu    So  it  is  held 
Or.  (N.  J.)  523 ;  Den  d.  Trumbull  v,  Gib-  in  New  York  that  the  question  whether 
bons, 2 Zab.  117 ;Boe V.Taylor, 45 111^485;  the  will  is  such  as  would  be  expected 
Bogers  v.  Diamond,  13  Ark.  474;  Bu-  from  the  disposition  and  affections   of 
therford  v.  Morris,  77  III.  397 ;  Allmon  v.  the  testator  and  also  from  his  dedarations 
Pigg,  82  HI.  149 ;  Higgins  v.  Carlton,  28  about  it,  should  be  carefully  considered. 
Md.  115.    In  a  well-considered  case  in  Allen  v.  Public  Adm'r,  1   Bradl  S78. 
Michigan  touching  this  question  Camp-  And  it  is  said  by  Church,  C  J.,  "A  tes- 
bell,  J.,  said :  "  In  all  cases  of  this  kind  tator  has,  of  course,  a  right  to  change 
it  has  been  customary,  as  the  reports  radically  and  arbitrarily,  the  manner  of 
show,  to  allow  a  wide  range  of  inquiry  disposing  of  his  property,  and,  in  the  ab- 
into  the  family  relations,  and  the  terms  sence  of  fraud,  courts  will  sustain  his 
npon  which  they  have  lived.    It  would  action  in  this  respect ;  but  when,  aooord- 
be  impossible  to  obtain  a  clear  idea  con-  ing  to  the  ordinary  motives  which  operate 
ceming  motives  and  probabilities  without  upon  men,  we  find  an  unnatural  change 
it    These  cases,  as  before  intimated,  are  made  in  a  sick  man's  will,  and  one  appa- 
determined  generally  upon  circumstantial  rently  contrary  to  his  previous  fixed  and 
evidence ;  and  it  must  be  received  upon  determined  purpose,  it  is  the  duty  of 
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coortB  to  Bcratmize  closelj  the  drcum-  Gkmliner,  34  K.  Y.  155;  Jackman's  Will, 
staooo^  with    a    view    of    asoertaining  26  Wis.  104 ;  Tyler  v.  Gardiner,  85  K.  Y. 
whether  the  act  was  free,  Tolmitaiy  and  559 ;    Glover  v,  Hayden,  4  Cosh.  580 ; 
intelligent"    McLaughlin  v.  McDevitt,  Butherfoid  v,  Morris,  77  111.  897.    Bat 
63  N.  Y.  213,  217.    In  Children's  Aid  So-  such  influence  may  be  carried  so  far  as  to 
cietj  r.  Loveridge,  70  N.  Y.  387, 394^  Mil-  invalidate  the  will.    Davis  v.  Calvert,  & 
ler,  J.,  said:  "The  position  of  the  con-  Gill  &  J.  269.    And  though  the  influence 
t€Etants  is  that  the  execution  of  the  will  acquired  by  kind  offices  be  exercised  over 
vas  procured  by  the  exercise  of  undue  a   testator  above   eighty  years   of  age, 
infloenoe  on  the  part  of  those  who  were  whose  bodily  faculties  are  impaired,  and 
tbe  beneficiaries,  and  who,  at  the  very  who  without  good  reason  entertains  feel- 
time  of  the  making  of  the  same,  were  pos-  ings  of  hostility  toward  his  family,  the 
sesKdof  her  confidence  and  sorrounded  will  cannot  on  that  account  be  in  validated, 
her.    In  order  to  avoid  a  will,  upon  any  Lowe  v.  Williamson,  1  Gr.  Ch.  (N.  J.)  82. 
rach  ground,  it  must  be  shown  that  the  But  although  this  is  so  as  to  parties  whos» 
infhieoce  exercised  amounted  to  a  moral  influence  arises  from  the  ordinary  social 
coercioo,  which  restrained   independent  relations  of  life,  it  cannot  be  allowed  as 
actiau  and   destroyed    free    agency,  or  to  an  influence  arising  frt>m  any  unlawful 
which,  by  importunity  which  could  not  relations.    Dean  v.  Negley,  41  Penna.  St. 
be  resisted,  constrained  the  testator  to  do  312.    See  also  Budy  v.  Ulrich,  69  Penna* 
that  which  waa  against  his  free  will  and  St.  177 ;  Kessinger  v.  Eessinger,  37  Ind. 
desire,  but  which  he  was  unable  to  refuse  341 ;  Monroe  v.  Barclay,  17  Ohio  St.  302. 
or  too  weak  to  resist.    It  must  not  be  the  There  is  also  a  diflerence  to  be  noted  be- 
pramptings  of  afiection;   the  desire  of  tween  the  influence  exerted  by  a  wife 
gratifying  the  wishes  of  another ;  the  ties  upon  the  testator  and  that  exerted  upon 
of  attachment  arising  frt>m  consanguinity,  him  by  a  woman  who  is  living  with  him 
or  the  memory  of  kind  acts  and  friendly  in  adulterous  relations.    Kussear  v,  Ar» 
offices,  but  a  coercion  produced  by  impor-  nold,  13  Serg.  &  B.  323 ;  Farr  v.  Thomp- 
tnnity,  or  by  a  silent,  resistless  power  son,  Cheves  37 ;  Denton  v,  Franklin,  9  B. 
which  the  strong  will  oflen  exercises  over  Mon.  28;   Dean  v.   Negley,  ubi  supra. 
ihe  weak  and  infirm,  and  which  could  not  However,  when  a  testator  lives  with  a 
be  resisted,  so  that  the  motive  was  tanta-  woman  to  whom  he  is  not  legally  married, 
noont  to  £>roe  or.  fear.    Gratitude,  love,  and  leaves  to  her  and  her  children  » 
vteem  or  friendship  which  induces  an-  large  portion  of  his  estate,  this  will  nol 
other  to  make  testamentary  dispositions  create  any  prtmtmption  that  the  will  waa 
of  property  cannot  ordinarily  be  oonsid-  executed  under  improper  influence.  Main 
eied  as  arising  frtnn  undue  influence,  and  v.  Byder,  84  Penna.  St.  217.    But  this 
all  these  motives  are  allowed  to  have  full  unlawful  relation  ought  to  be  considered 
nope^  without  in  any  way  affecting  the  in  determining  the  question  of  undue  in- 
^dity  of  the  act    So,  also,  lawful  in-  fluence.    However,  the  question  is  one  of 
floeooes  which  arise  from  the  claims  of  fiict  for  the  jury.    lb.     The  mere  fact 
^iodred  and  fiiuEnily  or  other  intimate  per-  that  the  will  is  in  fiEivor  of  a  woman — a 
looil  relations  are  proper  subjects  for  mulatto— who  had  great  power  over  the 
oonsidenUion  in  the  disposition  of  estates,  testator,  and  with  whom  he  had  lived  in 
uod  if  allowed  to  influence  a  testator  in  an  adulterous  manner,  is  not  sufficient  to 
his  last  will,  cannot  be  regarded  as  ille-  set  aside  a  will  legally  executed.    Farr  v. 
gitimate  or  as  furnishing  cause  for  l^al  Thompson,  Cheves  37.    But  the  will  of 
condemnation."     Influence  arising  from  an  aged  man  in  Kentucky  executed  under 
S^tode,  a£foction  or  esteem  will  not  be  very  similar  circumstances,  was  set  aside. 
held  to  he  undue  influence.     Gardiner  v.  Denton  v,  FrankHn,  9  B.  Mon.  28.   Proof 
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that  the  principal  legatee  has  had  unlaw-  fraud  or  undue  influence,  this  will  not 
f  ul  sexual  intercourse  with  the  testatrix  invalidate  the  will  beyond  that  particular 
will  not  constitute  sufficient  ground  to  set  legacy ;  it  must  stand  as  to  all  other  lega- 
aside  the  will.  Boe  v,  Taylor,  45  111.  485.  cies ;  but  if  the  fraud  or  undue  inflaenoe 
Nor  that  the  testator  had  lived  in  adulter-  affects  the  entire  will,  it  cannot  be  saa- 
ous  relations  with  the  mother  of  the  prin-  tained.  Florey  v.  Florey,  24  Ala.  241 ; 
cipal  legatee.  Budy  v.  Ulrich,  69  Penna.  Baker's  Will,  2  Bedf.  179 ;  In  re  Welsh, 
St.  177.  The  burden  of  showing  that  a  1  Bedf.  238.  So,  too,  the  fraudulent  alter- 
will  was  procured  by  means  of  undue  in-  ation  of  one  legacy  will  not  otherwise 
fluenoe  is  on  the  party  alleging  it.  Tyler  invalidate  the  wilL  Smith  f;.Fenner,  1  GhtU. 
V,  Qardiner,  35N.Y.559;  Small  v.  Small,  0.  G.  170.  The  procurement,  by  nndoe 
4  Oreenl.  220 ;  Glover  v.  Hayden^  4  Gush,  influence,  of  the  revocation  of  an  existing 
^80 ;  Baldwin  v.  Parker,  99  Mass.  79 ;  valid  will,  will  not  be  sustained  by  the 
Taylor  v.  Wilbum,  20  Mo.  306 ;  Davis  v.  law,  and  if  a  testator  be  indaoed  by  fioar 
Davis,  123  Mass.  590 ;  Higgins  v,  Garlton,  or  threats,  or  afiection,  or  any  other  cause 
2S  Md.  115.  If  no  evidence  be  offered  unduly  exercised,  being  enfeebled  in  body 
-of  any  influence  exerted  upon  the  testator  and  mind,  to  destroy  his  will,  provided, 
at  or  about  the  time  of  making  the  will,  however,  the  influence  of  such  motives  be 
nor  of  any  fraud,  misrepresentation  or  sufficient  to  take  away  his  free  agency 
-constraint,  it  is  error  to  submit  to  the  and  to  make  the  act  not  an  act  of  hb  own 
jury  the  question  whether  any  undue  in-  free  will,  such  destruction  of  his  will  will 
fluenoe  had  been  exerted.  Eckert  v.  not  amount  to  a  revocation,  but  the  will  so 
Flowiy,  43  Penna.  St  46.  An  influence  destroyed  still  remains  in  full  force.  Bat- 
may  often  be  obtained  through  practicing  ton  o.  Watson,  13  Ga.  63.  If^  after  the 
on  the  religious  belief  or  fears  of  a  party,  execution  of  the  will,  the  testator  declared 
The  courts  are  very  jealous  of  an  influ-  that  he  was  induced  to  make  it  by  undue 
■enoe  exerted  through  this  channel.  A  influence,  such  declaration  is  not  admis- 
grant  of  an  annuity  obtained  by  a  person  sible  to  prove  that  fact.  Bobinson  r. 
having  "a  spiriiuai  aasendeney"  over  a  Hutchinson,  26  Vt.  38;  Bichardscm  r. 
woman  who  was  under  a  state  of  religious  Bichardson,  35  Vt.  238.  But  decUra- 
■delusion,  was  set  aside  upon  principles  of  tions  of  this  character,  made  by  the  te&- 
public  policy.  Norton  v.  Belly,  2  Eden  tator  about  the  time  of  the  Jactam^  either 
286.  In  the  matter  of  undue  influence  just  before  or  just  after,  which  tend  to 
evidence  is  not  admissible  to  show  that  show  the  state  of  the  testator's  mind  at 
one  of  the  devisees  had  iiUinMUd  that  he  that  time,  are  competent  evidence  to 
had  procured  the  will  to  be  made,  and  prove  undue  influence.  Bobinson  e. 
that  it  was  read  to  him,  and  that  he  had  Hutchinson,  vbi  sMpra,  On  the  question 
given  reasons  why  a  brother  and  a  sister  of  undue  influence,  as  well  as  of  mental 
got  so  small  portions.  Miller  v.  Miller,  capacity,  it  is  pennitted  the  contestants 
3  Serg.  &  B.  267.  But  statements  made  to  show  that  the  testator  had  brothers 
by  the  sole  legatee,  known  to  him  to  be  and  sisters,  known  to  him  to  be  poor,  and 
false,  as  to  the  execution  and  contents  of  for  whom  he  cherished  affection,  for  whom 
the  will,  are  competent  for  the  contestant,  he  made  no  provision ;  also  that  testator 
Fairchild  v.  Basoomb,  35  Vt  398.  So  also  knew  that  the  sole  legatee  was  intemper- 
are  declarations,  by  a  l^atee  accused  of  ate.  Fairchild  v.  Basoomb,  35  Vt.  398. 
undue  influence,  made  four  years  before  But  a  will  obtained  by  undue  influence 
the  execution  of  the  will,  to  the  ef-  may  not  always  be  set  aside  on  that 
feet  that  the  testator  was  of  unsound  account.  The  court  will  consider  all  the 
mind.  Bobinson  v.  Hutchinson,  31  Vt.  443.  circumstances,  as  the  time  that  may  have 
If  one  legacy  in  a  will  be  procured  by  elapsed  between  the  execution  of  the  will 
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and  the  death  of  the  testator,  and  subse-  In  a  recent  case  on  this  subject  it  was 
qnent  acts  that  he  may  have  done  in  said  by  Bradley,  J.:  ''Whatever  may 
direct  or  oonstnictive  ratification  of  the  have  been  the  original  ground  of  this 
will,  any  declaration  that  he  may  have  rule  (perhaps  something  in  the  peculiar 
fiubeequently  made  to  the  effect  that  constitution  of  the  English  courts)  the 
although  unduly  influenced  at  the  time  most  satisfactory  ground  of  its  continued 
of  the  making  of  the  will  he  had  since  prevalence  is,  that  the  constitution  of  a 
become  satisfied  ¥rith  it  and  wished  it  to  succession  to  a  deceased  person's  estate 
stand.  For  where  the  will  has  been  a  partakes,  in  some  degree,  of  the  nature  of 
long  time  in  existence,  in  the  control  of  a  proceeding  in  rem,  in  which  all  persons 
the  testator,  undestroyed,  uncanceled  or  in  the  world  who  have  any  interest  are 
unrevoked,  the  court  may  be  justified  in  deemed  parties,  and  are  concluded  as 
inferring  that  be  had  thereby  ratified  the  upon  res  judiocUa  by  the  decision  of  the 
will,  and  certainly  any  man  may,  by  court  having  jurisdiction.  The  public 
direct  declarations  or  well-authenticated  interest  requires  that  the  estates  of  de- 
acts,  adopt  freely,  and  with  full  intent  to  ceased  persons,  being  deprived  of  a  mas- 
ratify  it,  a  will  which  may  have  been  ter,  and  subject  to  all  manner  of  daims, 
procured  in  this  way.  Small  v.  Small,  4  should  at  once  devolve  to  a  new  and 
Oreenl.  220 ;  Shailer  v.  Bumstead,  99  competent  ownership ;  and,  consequently, 
Mass.  112.  In  this  latter  case  Colt,  J.,  that  there  should  be  some  convenient 
said:  ''A  will  made  when  fraud  or  com-  jurisdiction  and  mode  of  proceeding  by 
pulsion  is  used  may  nevertheless  be  which  this  devolution  may  be  effected 
shown  to  be  the  firee  act  of  the  party,  by  with  least  chance  of  injustice  and  fraud ; 
proof  of  statements  in  which  the  will  and  and  that  the  result  attained  should  be 
its  provisions  are  approved,  made  when  firm  and  perpetual.  The  courts  invested 
relieved  of  any  improper  influence  or  with  this  jurisdiction  should  have  ample 
coercion.  It  is  always  open  to  inquiry  powers  both  of  process  and  investigation, 
whether  undue  influence  in  any  case  and  sufficient  opportunity  should  be  given 
operated  to  produce  the  will ;  and,  as  tlie  to  check  and  revise  proceedings  tainted 
will  is  ambulatory  during  life,  the  con-  with  mistake,  fraud,  or  illegality.  These 
duct  and  declarations  of  the  testator  upon  objects  are  generally  accomplished  by 
that  point  are  entitled  to  some  weight,  the  constitution  and  powers  which  are 
Indeed,  the  fiict  alone  that  the  will,  eze-  given  to  the  probate  courts,  and  the 
CQted  with  due  solemnity  by  a  competent  modes  provided  for  reviewing  their  pro- 
penon,  is  suffered  to  remain  unrevoked  ceedings.  And  one  of  the  principal  rea- 
for  any  considerable  time  after  the  alleged  sons  assigned  by  the  equity  courts  for 
causes  have  ceased  to  operate,  is  evidence  not  entertaining  bills  on  questions  of 
that  it  was  fairly  executed ;  to  meet  probate  is,  that  the  probate  courts  them- 
which,  to  some  extent  at  least,  statements  selves  have  all  the  powers  and  machinery 
of  dissatisfaction  with  or  want  of  knowl-  necessary  to  give  free  and  adequate  relief." 
edge  of  its  contents  are  worthy  of  consid-  In  re  Broderick's  Will,  21  Wall.  503, 509. 
eraUon  and  clearly  competent,  however  By  statute  in  England,  it  is  provided  that 
slight  their  influence  in  overcoming  the  no  will  of  any  petty  officer,  seaman, 
fact  that  there  is  no  revocation."  99  non-commissioned  officer  of  marines,  or 
Mass.  125.  It  seems  that  a  court  of  marine,  shall  be  deemed  good  and  valid 
equity  will  not  entertain  a  bill  to  set  in  law,  to  any  intent  or  purpose,  which 
adde  a  will  on  account  of  fraud  and  im-  shall  be  contained,  printed  or  written,  in 
position.  Story  £q.  Jur.,  {}  1446,  1449,  the  same  instrument,  paper,  or  parch- 
a;  Lyne  «.  Guardian,  1  Mo.  410;  Blue  ment,  with  apower  of  attorney.  lWm.IV., 
V.  Patterson,  1  Dey.  &  B.  (N.  C.)  Eq.  467.  c.  20 ;  28  and  29  Vict,  c.  7^  {  4.    ThcM 
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statutes,  and  earlier  ones  on  the  same  ing  a  legacy,  proyided  the  testator  thor- 
subject,  of  which  these  take  the  place,  oughlj  understands  what  he  is  doing,  and 
have  been  enacted,  owing  to  the  advan-  is  a  free  agent  Parfitt  v.  Lawless,  41  L. 
tage  often  taken  of  sea-figuing  men  on  J.  P.  68 ;  27  L.  T.  (N.  S.)  215.  Bat  the 
account  of  the  pressure  of  their  neces-  party  benefited  must  show,  affirmatively^ 
sities ;  and  it  is  the  policy  of  the  English  that  the  other  party  could  haye  formed  a 
law,  particularly,,  to  guard  the  testament-  fr^e  and  unfettered  judgment  in  the  mat- 
ary  acts  of  this  class  of  persons,  owing  to  ter.  S.  C,  L.  B.,  2  P.  &  D.  462.  A  deed 
the  facility  with  which  they  are  taken  obtained  from  a  father  by  his  children, 
advantage  of.  But  it  is  not  the  intent  of  will  not  be  sanctioned  by  a  court  of 
this  law  to  set  aside  every  will  where  equity,  if  it  appear  to  have  been  pro- 
there  is  an  existing  debt  between  the  cured  by  an  abuse  of  confidence  reposed 
mariner  and  his  agent ;  but,  in  such  case,  in  his  children  by  the  grantor,  who,  in 
there  must  be  the  best  of  proof  that  the  order  to  procure  it,  took  advantage  of  hi» 
will  was  not  made  merely  as  a  security  age,  weakness,  and  partiality  for  them^ 
for  the  debt  On  this  point,  see  Moore  v.  the  consideration  being  also  inadequate. 
Stevens,  3  Phill.  190,  note  (a) ;  Zacharias  Whelan  v.  Whelan,  8  Cowen  587.  A 
V.  CoUis,  8  PhilL  176,  202 ;  Hay  v.  Mullo,  deed  obtained  by  fraud  and  undue  influ- 
2  Gas.  temp.  Lee  273;  Deardsley  v.  Flem-  ence,  is  void,  and  it  will  be  set  aside  in 
ing,  2  Obs.  temp.  Lee  98 ;  Bamsay  v,  Cal-  equity,  not  only  as  to  the  one  who  practiced 
cot,  2  Gas.  temp.  Lee  322 ;  Master  v.  the  fraud  or  exerted  the  influenoe,  but  as 
Stone,  2  Cas.  temp.  Lee  339.  The  influ-  to  any  person  who  may  have  acquired 
ence  which  would  avoid  gifts  inter  vwoSf  an  interest  under  it,  though  he  may  be 
is  not,  of  necessity,  sufficient  to  invalidate  entirely  innocent  lb.  A  person  fiMy 
a  will.  Therefore,  although  the  natural  supposing  his  estate  to  be  in  danger,  con- 
influence  arising  from  the  relation  of  veys  it  to  his  children,  who,  knowing  that 
parent  and  child,  husband  and  wife,  attor-  it  is  not  in  danger,  neglect  to  inform  the 
ney  and  client,  confessor  and  penitent,  or  grantor ;  this  n^lect  is  a  sufficient  groond 
guardian  and  ward,  exerted  by  those  who  for  avoiding  the  deed.  lb.  Bat  a  child 
possess  it,  to  obtain  a  benefit  for  them-  may,  by  hie  aignment,  obtain  a  deed  in 
selves,  in  the  matter  of  a  gift  inter  vieoB,  his  fiivor  from  his  parent  Gilreath  «• 
will  be  held  to  be  an  undue  influence^  Qilreath,  4  Jones  (N.  OL)  £q.  14L 
such  influence  may  be  exerted  in  obtain- 
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•CHAPTER  IV. 

WHAT  HAT  BE  DEVISED  OB  BEQTTEATHED.  ^ 

The  power  of  testamentary  disposition  extends  to  all  interests  in  * 
real  and  personal  estate,  which;  at  the  decease  of  the  tea-  'S^^^^'^^ 
tator,  would,  if  not  so  disposed  of,  devolve  to  his  general  ^Jj^^JJ^^, 
real,  or  personal  representatives,  (a)  whether  the  testator  ^gj"**^"^; 
be  tiie  l^al  or  the  beneficial  owner  only,  or  unite  in  him-  .t«^v^ 

1.  Before  proceeding  with  the  inquiiy  devisee  or  legatee,  as  he  is  the  recipient 
as  to  what  may  be  devised  or  bequeathed,  under  the  will  of  land  or  personalty.  The 
it  may  be  advantageous  to  endeavor  to  great  drawback  upon  the  use  of  the  word 
fonn  a  distinct  idea  of  what  is  a  devise,  bequest  is  that  it  has  no  corresponding 
and  what  is  a  legacy,  and  how  they  differ  word  to  denote  the  party  taking,  as  in  the 
from  each  other,  and  also  what  is  a  be-  case  of  the  terms  devise  and  legacy.  Qo- 
qiiest  An  old  writer  says :  "  A  devise  or  dolphin  says  that  **  a  legacy  is  some  par- 
legacy  18  where  a  man  in  his  testament  ticular  thing  or  things  given  or  left  by  a 
doth  give  anything  to  another ;  the  first  testator  in  his  testament  wherein  an  ex- 
of  these  terms  is  properly  applied  to  the  ecutor  is  appointed,  to  be  paid  or  per- 
gift  of  lands,  and  the  last  to  the  gift  of  formed  by  his  executor  or  by  an  intestate 
goods  or  chattels ;  and  therefore  a  devise  in  a  codicil  or  last  will  wherein  no  execu- 
strictly  is  said  to  be  where  a  man  in  his  tor  is  appointed  to  be  paid  or  performed 
testament  doth  give  his  lands  to  another  by  an  administrator.'^  Gk)dolph.,  pt.  8, 
after  his  decease ;  and  a  l^acy  is  said  to  ch.  1,  {  1.  Although  a  legacy  is  generiJly 
be  where  a  man  in  hi&  testament  doth  understood  to  refer  strictly  to  personalty 
give  any  chattel  to  another  to  have  after  yet  its  meaning  may  be  extended  to  prop- 
the  death  of  the  testator."  Shep.  Touch,  erty  not  technically  within  its  import,  in 
400.  "  A  legacy  is  said  to  be  bequeathed  order  to  carry  out  the  intention  of  the  tes- 
and  the  gift  of  a  legacy  is  called  a  b&-  tator.  If,  then,  it  appear  evidently  to  a 
quest"  Flood  on  Wills  1.  Frequently,  court  of  construction  that  the  language  of 
however,  the  tenn  bequest  is  taken  to  be  the  will  fairly  justifies  a  wider  interpre- 
the  general  expression,  including  the  spe-  tation  than  would  ordinarily  be  allowed, 
dfic  terms  devise  and  legacy ;  it  is  there-  legacy  may  so  be  extended  as  to  include 
fore  used  by  many,  if  not  most  writers,  lands.  Lord  Mansfield  said  in  Brady  v, 
indiscriminately  in  speaking  of  both  de-  Cubitt,  1  Doug.  31, 39,  ''The word  legacy  in 
vises  and  l^acies,  and  as  applying  equally  its  ordinary  signification  is  applied  to 
well  to  both  real  and  personal  estate.  The  money,  but  it  may  signify  a  devise  of  land 
party  taking  is  denominated  respectively  and  may  here  comprehend  the  devise 

[(a)  Or,  if  he  became  entitled  by  de-    ancestor.    1  Vict,  c  26,  2  8.    And  see 
aoent,  on  the  heir  or  customary  heir  of  his    Ingilby  v,  Amcotts,  21  Beav.  585.] 

K  [*46] 
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self  both  these  chanicters.  2    Tried  by  this  rule,  it  is  obvious  that  a 

devise  or  bequest  by  a  joint  tenant  of  real  or  personal  estate  is  void,  in 

Joint  e0tat«8      the  event  of  tlie  testator  dyinff  in  the  lifetime  of  his  co- 

proprietor,  whose  title  by  survivorship  takes  preoedenoe 

which  the  testator  calls  a  gift."    "  The  that  this  power  of  bequeathing  extended 

word  legacy,  however/'  says  Lord  Den-  originally  to  all  a  man's  personal  estate, 

man,  "  most  be  admitted  to  have  a  direct  On  the  contrary,  Glanvil  will  inform  va 

reference  to  personalty,  and  not  to  a  de-  that  by  the  common  law,  as  it  stood  in  the 

vise  of  land."    Bat  by  reference  to  sev-  reign  of  Henry  II.,  a  man's  goods  wer«  to 

end  cases  his  lordship  then  shows  that  be  divided  into  three  equal  parts,  of  which 

where  the  true  and  ordinary  significance  one  went  to  his  heirs  or  lineal  descend- 

of  the  word  is  not  observed,  the  meaning  ants,  another  to  his  wife,  and  the  third 

to  be  given  to  the  word  must  be  decided  was  at  his  own  disposal     *    *     »    Xhe 

by  the  intention  of  the  testator.    It  is  shares  of  the  wife  and   children  were 

also  said  that  whether  the  word  ''be-  called  their  reoaonaiJa  parts ;  and  the  writ 

queath "  means  the  same  as  **  devise,"  de  raHonabile  parte  boTumtm  was  given  to 

when  made  use  of  in  a  will,  must  be  de-  recover  them.    This  continued  to  be  the 

termined  by  the  connection  in  which  it  is  law  of  the  land  at  the  time  of  Magna 

found.     Dow  V.  Dow,  36  Me.  211.    An  Charta    *    *    *    and  Sir  Henry  Finch 

annuity  is  a  legacy  charged  on  the  whole  lays  it  down  expressly  in  the  reign  of 

estate,  not  specifically  devised.    Trent  0.  Charles  I.  to  be  the  general  law  of  the 

Trent,  Gilmer  174.  land."    2  Black.  Com.  491.    By  statate, 

±  By   the   old    Roman    Law  of  the  IVict,  c.  26,  J  3,  it  is  enacted  ''that  it 

Twelve  Tables  a  testator  was  permitted  to  shall  be  lawful  for  eveiy  person  to  devise, 

leave  all  his  property  by  way  of  legacies,  bequeath  or  dispose  of  by  his  will  exe- 

Bnt  subsequently,  by  what  was  called  the  cuted  in  manner  hereinafter  required  all 

Lex  FaiddiOf  a  Boman  testator  could  not  real  estate  and  all  persotial  estate  which 

bequeath  more  than  three-quarters  of  his  he  shall  be  entitled  to,  either  at  law  or  in 

property  in  legacies,  so  that  to  the  heirs,  equity,  at  the  time  of  his  death,  and 

whether  one  or  more,  there  remained,  in  which  if  not  so  devised,  bequeathed  or 

any  event,  one-quarter  of  the  entire  prop-  disposed  of  would  devolve  upon  the  heir- 

erty,  which  was  called  the  Falcidian  por-  at-law,  or  customary  heir  of  him,  or,  if  he 

tion.    Just.  2,  22,  De  Lege  lalddia.   The  became  entitled  by  descent,  of  his  anoea- 

progress  of  the  English  law  has  been  in  a  tor,  or  upon  his  executor  or  administra- 

directly  opposite  course  from  that  of  the  tor ;  and  that  the  power  hereby  given 

Boman  law,  for  while  in  early  times  the  shall  extend  to  all  real  estate  of  the  na- 

English  testator  had  not  the  power  to  be-  ture   of  customary  freehold   or    tenant 

queath  all  his  personalty  as  he  might  right  or  customary  or  copyhold,  notwith- 

have  elected,  the  legislation  of  England  standing  that  the  testator  may  not  have 

has  constantly  enlarged  the  powers  of  tes-  surrendered  the  same  to  the  use  of  his 

tators  in  this  behalf  until  now  the  law  of  will,  or  notwithstanding  that,  being  enti- 

England  permits  a  testator  to  dispose  of  tied  as  heir,  devisee,  or  otherwise  to  be 

all  his  efifects  by  will  in  such  manner  as  admitted  thereto,  he  shall  not  have  been 

he  may  desire.     "  With  us  in  England  admitted  thereto,  or  notwithstanding  that 

the  power  of  bequeathing  is  co-eval  with  the  same,  in  consequence  of  the  want  of 

the  first  rudiments  of  law;  for  we  have  a  custom  to  devise  or  surrender  to  the  use 

no  traces  or  memorials  of  any  time  when  of  a  will  or  otherwise,  could  not  at  law 

it  did  not  exist  But  we  are  not  to  imagine  have  been  disposed  of  by  will  if  this  act 
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of  the  claim  of  the  devisee  or  legatee,  as' it  would  of  that  of  ihe  heir 
or  administrator,  of  the  pre-deceased  joint  tenant,  in  case  he  had  died 
intestate.  (6)  If,  on  the  other  hand,  the  testator  survives  his  companion 
in  the  tenancy,  the  efficacy  of  the  devise  or  bequest  formerly  depended 
on  the  nature  of  the  property ;  in  the  case  of  a  freehold  interest,  the 
devise  was  void  as  not  authorized  by  the  statute  34  Hen.  VIII.,  c.  6, 
the  testator  not  having  a  sole  estate  when  he  made  his  will ;  and,  by 
parity  of  reasoning,  any  divided  part  or  share  which,  after  the  execu- 
tion of  the  will,  he  might  have  acquired  on  [a  severance  of  the  jointure, 
or]  a  partition  of  the  property,  would  not  pass  thereby,  (c)  But  this 
reasoning,  it  is  obvious,  did  not  apply  to  leasehold  property  or  other 

had  not  been  made^  or  notwithBtanding  is  aa  broad  and  comprehenaive  aa  the 
that  the  aame  in  oonaequence  of  there  right  of  dispoeition  while  living.  Bosiffi 
being  a  custom  that  a  wiU  or  a  aoirender  Duncan,  Freem.  Gh.  (Miaa.)  587.  A  tea- 
to  the  use  of  a  will  ahonld  continue  in  tator  maj  bequeath  a  life  eatate  in  per- 
force for  a  limited  time  only,  or  anj  other  sonal  property  to  one^  and  limit  a  remain- 
f  pecial  custom,  could  not  have  been  dia-  der  therein  to  another.  Hetfield  v.  Fow- 
poaed  of  by  will  according  to  the  power  ler,  60  HI.  45.  In  one  caae  the  testator 
contained  in  this  act,  if  thia  act  had  not  bequeathed  his  personal  property,  bat 
been  made ;  and  also  to  estates  pur  autre  made  no  devise  of  his  real  estate.  His 
fie,  whether  there  shall  or  shall  not  be  real  eatate  waa  sufficient  to  pay  all  debta 
any  special  occupant  thereof  and  whether  of  the  testator.  It  was  held  that  tbe  1^ 
the  same  shall  be  freehold,  customary  atee  of  the  personal  property  took  that 
freehold^  tenant  right,  customary  or  copy-  property  discharged  from  the  payment  of 
hold,  or  of  any  other  tenure,  and  whether  debts.  McCuUom  v.  Chidester,  63  HL 
the  same  shall  be  a  corporeal  or  an  incor-  477.  If  a  testator  bequeath  all  hia  inter- 
poreal  hereditament ;  and  also  to  all  con-  est  in  certain,  described  estate,  such  be- 
tmgent,  executory  or  other  future  inter-  quest  will  operate  as  an  assignment  of  his 
ests  in  any  real,  or  personal  estate,  interest  as  lessee  in  that  estate.  Martin «. 
whether  the  testator  may  or  may  not  be  Tobin,  123  Mass.  85.  In  Louisiana  it  is 
ascertained  as  the  perton  or  (me  of  the  held  that  if  a  person  enters  into  a  second 
persons  in  whom  the  same  respectively  marriage,  children  of  the  first  marriage 
may  become  vested,  and  whether  he  may  surviving,  he  cannot  give  to  his  intended 
be  entitled  thereto  under  the  instrument  spouse  more  than  one-fifth  of  the  eatate 
by  which  the  aame  respectively  were  in  usufruct.  Williams  v.  Hardy,  15  La. 
created  or  under  any  disposition  thereof  Ann.  286.  And  in  Illinois,  every  devise 
by  deed  or  will ;  and  also  to  all  rights  of  of  real  eatate  ia  fraudulent  and  void  aa 
entry  for  conditions  broken,  and  other  against  existing  creditors  of  the  devisor, 
rights  of  entry ;  and  also  to  such  of  the  Byan  v.  Jones,  15  HI.  1.  See  alao  Heoaer 
same  estates,  interests  and  rights  respeo-  v.  Harris,  42  HI.  425 ;  Ehoada  v.  Bhoada, 
tively,  and  other  real  and  personal  estate  43  111.  239 ;  Garmichael  v.  Beed,  45  HI. 
aa  the  testator  may  be  entitled  to  at  the  108 ;  Barry  v,  Barry,  15  Kana.  587. 
time  of  his  death,  notwithstanding  that  (6)  Co.  Litt  185  a. 
he  may  become  entitled  to  the  same  sub-  (e)  Swift  d.  Neale  v.  Boberta^  1  W.  BL 
sequently  to  the  execution  of  his  wilL"  476,  8  Burr.  1488. 
The  right  to  dispose  of  property  by  will 
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personal  estate ;  a  future  interest  in  wHich,  devolving  hy  survivorship 
or  acquired  by  partition,  would,  like  all  other  after-aoquired  personalty,, 
pass  by  a  general  or  residuary  bequest ;  and  such,  it  will  be  remem- 
bered, is  now  the  rule  with  respect  to  real  estate  devised  by  wills  made 
since  the  year  1837.  In  regard  to  such  a  will,  therefore,  it  is  unneces- 
sary to  inquire  whether  the  devising  joint  tenant  had  become  solely 
seised  by  survivorship  at  the  period  of  its  execu*tion ;  it  is  enough 
that  he  had  acquired  a  devisable  interest  in  the  estate  at  the  time  of 
his  decease.  ((2)3 

(d)  As  to  the  devise  of  trust  es-  holds)  of  the  deceased  trnstee;  though  it 
tates. — ^The  doctrme  respecting  joint  ten-  is  to  be  observed  that  if  the  trustee  io 
ancies  comes  under  consideration  in  prao-  question  were  a  married  woman,  and  the 
tioe  most  frequently  in  regard  to  trust  es-  subject  of  the  trust  were  a  freehold  of  in- 
tates  which,  where  vested  in  a  plurality  heritance,  the  l^al  title  would  not  be 
of  persons,  are  commonly  limited  to  them  complete  without  the  junction  of  her  sur* 
as  joint  tenants,  on  account  of  the  ob-  viving  husband,  in  case  she  had  had  iasoe 
vious  convenience  attending  the  devolu-  by  him  capable  of  inheriting  the  prop- 
tlon  of  the  estate  to  the  survivors  or  sur-  erty ;  the  husband  having,  under  sadh 
vivor  for  the  time  being,  instead  of  the  circumstances,  an  estate  for  life  as  tenant 
title  to  the  respective  shares  being  dedu-  by  the  curtesy.  This  is  a  point  which  is 
cible  through  the  representatives  of  the  sometimes  overlooked.  Dower,  also,  at- 
several  deceased  trustees.  The  testacy  or  taches  on  a  mere  l^;al  ownership,  but  as 
intestacy  of  any  trustee,  who  at  his  de-  it  is  not  an  actual  estate,  being  only  a 
cease  leaves  a  oo-trustee  (between  whom  legal  right,  the  enforcement  of  which 
and  himself  there  existed  a  joint  tenancy),  would  be  restrained  in  equity,  the  oon- 
it  is  unnecessary  to  inquire  into ;  but  in  cuirence  of  the  widow  of  a  deceased  trus- 
case  he  were  the  sole  trustee  at  his  death,  tee  is  never  required, 
his  will,  if  he  left  any,  should  be  exam-  3.  Trustees,  by  appointment  and  accept- 
ined,  in  order  to  ascertain  whether  it  con-  ance  of  ofEloe,  become  joint  tenants,  Eaton 
tains  an  express  devise  of,  or  a  devise  ca-  v.  Smith,  2  Beav.  236.  But  one  trnstee  is 
pable  of  operating  on  freehold  interests  not  liable,  in  the  absence  of  collusion,  for 
vested  in  the  testator  as  trustee ;  and  if  the  de&ult  of  his'  co-tnistee.  Brioe  v. 
the  will  (being  made  before  the  year  1838)  Stokes,  2  L.  C.  Eq.  899;  4  Kent  513. 
were^lject  to  the  old  law,  it  would  be  Property  held  in  joint  tenancy  by  the  tes- 
also  proper  to  see  that  the  surviving  trus-  tator  will  survive  to  the  other  joint  ten- 
tee  had  become  solely  entitled  by  survi-  ants,  and  therefore  cannot  be  given  by 
vorship  before  the  making  of  the  will,  will;  thus,  for  instance,  if  property  be 
Where  the  deceased  trustee  was  a  female  transferred  by  the  testator  into  the  joint 
under  coverture,  or  was  uninterruptedly  names  of  himself  and  his  wife,  there  being 
subject  to  any  other  personal  disability  nothing  to  rebut  the  presumption  of  ad- 
affecting  the  testamentary  capacity,  of  vanoement,  such  proper^  cannot  be  given 
course  the  necessity  of  an  inquiry  into  by  will,  whether  by  specific  gift  or  in  any 
the  existence  of  a  will  is  superseded.  It  is  other  manner.  Dummer  v.  Pitcher,  2 
then  only  requisite  to  ascertain  who  is  the  My.  &  K.  262 ;  Coates  v.  Stevens,  1  Y.  A 
common-law  heir  (as  to  freehold  inter-  a  Ex.  66;  GroBvener«.DuiBtan,25Beav. 
ests),  or  the  customary  heir  (as  to  copy-  97. 
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Where  Uie  several  oo-proprietors  are  tenantB  in  oommoD^  or  copar- 
ceoeiSy  each  has  [a  sole  estate,  and  therefore]  an  absolute  power  of 
testamentary  disposition  over  his  or  her  undivided  share. 

An  executory  interest  in  real  or  personal  estate,  was  (and  of  course 
still  is)  disposable  by  will,  if  the  nature  of  the  contingency  Bxecotor^ta- 
on  whidi  it  is  dependent  be  such  that  the  interest  does  not  dvviaMe. 
eease  with  the  life  of  the  testator ;  in  other  words,  if  it  be  descendible 
or  transmissible.  ^    This  doctrine,  in  r^ard  to  real  estate,  was  recog- 

4  4  Eleot  284.  Blackstone  says :  "  Bat  bilities,  as  if  they  were  in  pari  fxUione, — 
wntmgtmeies  and  mere  posgibiUties,  though  which  they  certainly  are  not, — there  is 
ihej  may  be  released,  or  devised  by  will  here  a  great  mistake ;  first  in  describing 
or  may  pass  to  the  heir  or  ezecator,  yet  mere  possibilities  to  be  such  as  may 
cannot  (it  hath  been  said)  be  assigned  to  be  released  or  devised  by  will,  Ac ;  and, 
41  stranger,  unless  coupled  with  some  pres-  secondly,  in  supposing  devisable  poad- 
«Dt  interest"  2  Com.  290.  To  which  bilities  to  be  incapable  of  being  assigned 
Mr.  Chitty  adds  the  following :  "  It  is  now  to  a  stranger.  For,  in  the  first  place, 
well  established,  as  a  general  rule,  that  there  is  this  wide  difierence  between  oon- 
possibilities  (not  meaning  thereby  mare  tingendes  (which  import  a  present  inter- 
A^pes  of  succession,  Carleton  v.  Leighton,  est  of  which  the  future  enjoyment  is  con- 
3  MeriT.  671 ;  Jones  v.  Boe,  3  T.  B.  93,  tingent)  and  mere  possibilities,  (which 
96;)  are  devisable:  for  a  disposition  of  import  no  such  present  interest,)  namely, 
equitable  interests  in  land,  though  not  that  the  former  may  be  released  in  certain 
good  at  law,  may  be  sustained  in  equity,  cases,  and  are  generally  descendible  and 
(Perry  «.  Phelips,  1  Yes.,  J^*.,  254;  Scar  devisable,  but  not  so  the  latter.  Suppose, 
wen  9.  Blunt,  7  Yes.  300 ;  Moor  v.  Haw-  for  instance,  lands  are  limited  (by  execu- 
kins,  2  Eden  343.)  But  the  generality  of  tory  devise)  to  A.  in  fee,  but  if  A.  should  die 
^e  doctrine  that  every  equitable  interest  before  the  age  of  twenty-one,  then  to  C. 
u  devisable,  requires  at  least  one  excep-  in  fee :  this  is  a  kind  of  possibility  or 
tiom; — the  devisee  of  a  copyhold  must  be  contingency  which  may  be  released  or 
considered  as  having  an  equitable  interest  devised,  or  may  pass  to  the  heir  or  ex- 
therein ;  but  it  has  been  decided,  that  he  ecutor,  because  there  is  a  present  intereetf 
-cannot  devise  the  same  before  he  has  been  although  the  ei^joyment  of  it  is  future 
admitted.  (Wainwright  v.  Elwell,  1  Mad.  and  contingent  But  where  there  is  no 
^27.)  So,  under  a  devise  to  two  persons,  such  present  interest  as  the  hope  of  suc- 
or  to  the  survivor  of  them  and  the  estate  cession  which  the  heir  has  from  his  an- 
lo  be  disposed  of  by  the  survivor,  by  will,  cestor  in  general,  this,  being  but  a  mere 
as  he  should  think  fit,  it  was  held,  that  or  naked  possibility,  cannot  be  released  or 
the  devisees  took  as  tenants  in  common  devised,  Ac.  Feame  366.  Secondly,  con- 
for  liliB,  with  a  contingent  remainder  in  tingencies  or  possibilities  which  may  be 
fee  to  the  survivor ;  but  that  such  contin-  released  or  devised,  Ac.,  are  also  assign- 
gent  remainder  was  not  devisable  by  a  able  in  equity,  upon  the  same  principle ; 
will  made  by  one  of  the  tenants  in  com-  for  an  assignment  operates  by  way  of 
mon  in  the  lifetime  of  both.  (Doe  v.  agreement  or  contract,  which  the  court 
Tomkinson,  2   Man.  &   Sel.  170.)"     2  considers  as  the  engagement  of  the  one  to 

Black.  Com.  290,  note  7.  "  Mr.  Bitso  re-  transfer  and  make  good  a  right  and  inter- 
marks  that,  independently  of  thus  con-  est  to  the  other.  As  where  A.,  possessed 
founding  contingencies  and  mere  possi-  of  a  term  of  1000  years,  devised  it  to  B. 
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nized  in  Goodtitle  t;.  Wood^  {e)  and  was  finally  established  in  Boe  d. 
Perry  v.  Jones,  (/)  where  an  estate  was  devised  by  will  (on  failure  of 
certain  limitations  to  the  younger  sons  cf  A)  to  the  only  eon  of  A  ii> 
fee^  in  case  he  should  have  but  one  son  who  should  live  to  attain 
twenty-one.  A  had  an  only  son  B,  who,  in  the  lifetime  of  his  faiher,. 
after  he  had  attained  his  majority,  made  a  will,  devising  all  his  estate 
in  possession  or  reversion ;  and  the  question  was,  whether  this  will 
operated  to  pass  the  executory  use  which  B  had  during  his  fistther's 
lifetime.  *The  Court  of  K.  B.  held  that  it  did ;  Lord  Kenyon,  C,  J.^ 
drawing  a  distinction  between  such  an  interest  and  a  mere  possibility,, 
like  that  which  an  heir  has  from  his  ancestor.  Buller,  J.,  observed^ 
that  if  it  was  such  an  interest  as  was  descendible,  it  was  also  devisable,. 
as  they  must  both  be  governed  by  the  same  principle. 

The  converse  of  the  proposition  of  tlie  learned  judge  is  equally  true,, 
namely,  that  an  interest  which  is  not  transmissible  cannot  be  devised^ 
An  instance  of  this  species  of  interest  occurred  in  Doe  v.  Tomkinsou,  (y) 

for  60  years,  ^  the  ahouid  ao  long  live,  and  rence  v.  Bayard,  7  Paige  70 ;  Var- 
after  her  decease  to  C,  and  died;  and  rick  v.  Edwards,  1  HofT.  Ch.  382,  395- 
afterwards  C.  assigned  to  D.;  now,  this  405;  Munsell  v.  Lewis,  4  Hill  (N.  Y.) 
was  a  good  assignment,  although  the  as-  635 ;  Fortescue  v.  Satterthwaite,  1  Ired.  L. 
signment  of  a  possibility  to  a  stranger.  566 ;  Jackson  v.  Waldron,  13  Wend.  178. 
The  same  point  was  determined,  in  the  In  the  lastf  foregoing  case,  it  was,  after  a 
case  of  Theobald  v.  Dafiay  in  the  house  of  full  and  learned  discussion,  decided  that 
lords,  March,  1729 — 30  Bitso,  Introd.  48."  a  mere  naked  possibUiiy  cannot  be  aasigned, 
2  Black.  Com.  (Sharswood's  ed.)  290,  or  released,  or  devised,  or  pass  hj  de> 
note  5.  Upon  this  subject  it  is  said,  by  scent,  and  can  only  be  extinguished  by 
Chancellor  Kent,  4  Kent  261 :  "  All  con-  estoppel.  On  the  other  hand,  if  the  pes- 
tingent  and  executory  interests  are  assign-  sibility  be  coupled  with  an  ifUereet,  it  may- 
able  in  equity,  and  will  be  enforced  if  be  released,  devised  or  assigned,  like  any 
made  for  a  valuable  consideration ;  and  it  other  future  estate  in  remainder.  See- 
is  settled  that  all  contingent  estates  of  in-  also  2  Kent  475,  n. ;  1  Bedl  on  Will» 
heritanoe,  as  well  as  springing  and  execu-  387.  Where  land  is  devised  to  the  widow 
tory  uses,  and  possibilities  coupled  with  for  life,  to  be  sold  at  her  death  and  th& 
an  interest,  where  the  person  to  take  is  proceeds  to  be  equally  divided  amoqg  the 
certain,  are  transmissible  by  descent,  and  testator's  children,  the  interest  of  the  chiN 
devisable  and  assignable.  If  the  person  dren  living  at  his  death  can  be,  by  tliem,. 
be  not  ascertained,  they  are  not  then  pos-  devised.  Allen  v,  Allen,  2  Tenn.  Ch.  28. 
sibilities  coupled  with  an  interest,  and  (e)  Willes  211 ;  S.  0.,  cited  3  T.  B.  94. 
they  cannot  be  either  devised,  or  descend,  (/)  1  H.  Bl.  30 ;  S.  C,  in  B.  B.,  3  T. 
at  the  common  law.  Contingent  and  ex-  B.  88 ;  [and  see  Moor  v.  Ebiwkins^  2  Edea^ 
ecutory,  as  well  as  vested  interests,  pass  342 ;  Feame  C.  B.  366 ;  Ingilby  «l 
to  the  real  and  personal  representatives,  ootts,  21  Beav.  585,  which  also  expl 
according  to  the  nature  of  the  interest,  the  sense  in  which  '' descendible" 
and  entitle  the  representatives  to  them  he  here  understood.] 
when  the  contingency  happens."    Law-        (g)  2  M.  &  Sel.  165. 
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where  a  testator  devised  his  real  estate  to  A  and  B  and  the  survivor  of 
them,  and  to  be  disposed  of  by  the  survivor  as  she  might,  by  will, 
devise.  A  survived  B,  having  in  the  lifetime  of  B  made  a  will,  devis- 
ing her  contingent  interest ;  but  which  interest  was  held  not  to  pass  by 
the  devise,  on  the  ground  that  the  person  who  was  to  take  was  not  in 
any  degree  ascertainable  before  the  contingency  happened.  The 
reasoning  of  the  court  merely  assigns  a  gtound  for  the  decision  which 
is  common  to. executory  interests  of  every  description;  for  it  is  the 
uncertainty,  who  will  become  entitled,  which  renders  the  interest  con- 
tingent. The  true  ground,  it  is  submitted,  is,  that  the  contingency, 
depending  on  survivorship,  necessarily  takes  efiPect  in  the  lifetime  of 
the  testator,  and,  therefore,  the  interest  cannot  be  the  subject  of  a 
devise,  which  is  inoperative  until  death,  {h)  If  the  reason  assigned  by 
the  Court  of  K.  B.  in  Doe  r.  Tomkinson  were  the  correct  reason,  it 
would  follow  that,  in  tlie  case  of  a  limitation  to  several  persons,  and 
the  heirs  of  the  one  first  dying,  such  interest  would,  under  the  old  law, 
not  be  devisable,  since  it  differs  from  the  limitation  which  occurred  in 
that  case,  only  in  regard  to  the  nature  of  the  *contingency,  the  person 
to  take  being,  in  the  one  case  no  less  than  in  the  other,  wholly  unas- 
certainable  before  the  contingency  happens;  and  yet  the  conclusion 
that  such  an  interest  may  be  disposed  of  by  will,  seems  indisputable.  ^ 

[(&)  It  is  presumed  that  the  meaning  gent,  but  became  vested  on  his  marriage, 

of  this  passage  in  the  text  is,  that  the  passed  by  the  wiU  and  codicil.    In  Sug. 

interesty  at  the  date  of  the  will,  being  Pow.,  p.  269,  8th  ed.,  the  decision  in  Doe 

contingent,  bat  the  interest  that  the  will  v,  Tomkinson  is  referred  to  the  ground 

would  actually  operate  upon  being  vested,  that  the  interest  of  the  survivor  was  a 

there  is,  in  fiict,  a  new  interest  acquired  power  and  not  an  estate,  and  could  not 

after  the  date  of  the  will,  which  cannot  be  exercised    until   the   donee  actually 

psflB  by  it;  in  other  words,  the  will  is  answered  the  description    under  which 

revoked  by  the  alteration  of  estate  conse-  the  power  was  given   to   him,  that  is, 

quent  upon  the  happening  of  the  contin-  became  the  survivor.    And  see  McAdam 

gency.    To  this  view,  the  case  of  Jackson  v,  Logan,  3  B.  C.  0.  310,  and  Mr.  Eden's 

«.  Hurlock,  2  Ed.  263,  seems  directly  note;   Feame  G.  B.  370,     But  see  per 

•bpposed.    In  that  case,  a  testator  devised  Lord  Westbury,  Thomas  v,  Jones,  1  D.,  J. 

lands,   then    conveyed    them    to    uses  &  8. 78, 79.] 

which  were  to  arise  on  his  intended  mar-  6.  In  England,  prior  to  the  recent  wills 

riage,  and  under  which  he  would  take  a  act,  (1  Vict.,  c  26,)  a  will  was  regarded 

remainder  in  fee ;   then  made  a  codicil  by  the  law  in  the  nature  of  a  conveyance, 

re-publishing    his  will,  and    afterwards  and  it  was  accordingly  a  well-established 

married  and  died  without  issue  of  that  rule  of  law  in  England,  that  no  person 

marriage ;  and  it  was  held,  that  the  lands,  could  dispose  of  any  real  estate,  by  will, 

in  which,  under  the  settlement,  his  inter-  in  which  he  had  not,  at  the  time  of  the 

est  at  the  date  of  the  codidl  was  oontin-  execution  of  the  will,  a  legal  or  equitable 
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The  point  is  not  now  of  much  practical  importance,  as  it  cannot  arise 

under  a  will  made  since  the  year  1837,  the  statute  of  1  YicL,  c  26, 
having  expressly  provided  (no  doubt  with  a  special  view  to  meet  die 
particular  case  now  under  consideration)  that  the  testamentary  power 

conferred  by  it  ^^  shall  extend  to  all  contiogent,  executory,  or  other 

estate.  It  was  also  necessary  that  such  Gr.  (N.  J.)  47;  Earl  v.  Grim,  1  Johns, 
estate  should  remain  in  the  testator  at  the  Ch.  494.  Bat  it  is  not  so  if  it  appears, 
time  of  his  decease.  Under  this  rule,  from  the  context  of  the  villi  that  the 
after-acquired  real  estate  could  not  pass  interest  only  was  intended  for  the  legmtee. 
by  the  will.  But  now,  by  virtue  of  the  Parker  v,  Moore,  10  C.  E.  Gr.  (N.  J.)  228; 
wills  act,  1838,  (1  Vict,  c.  26,  i  3,)  rights  Dorr  v.  Wamwright,  13  Pick.  328 ;  Gid- 
of  entry,  and  all  contingent,  executory,  dings  v.  Seward,  16  N.  Y.  366 ;  Saunder- 
and  future  interests  in  any  real  or  per-  son  v.  Steams,  6  Mass.  37 ;  HaU  v,  Cosh- 
sonal  estate,  are  also  devisable.  All  con-  ing,  9  Pick.  395 ;  Claggett  v.  Hardy,  8  N. 
tingent  possible  interests  are  devisable  H.  148.  See  also  Parker's  Appeal,  61 
because  there  is  an  interest.  4  Kent  610  ;•  Penna.  St.  478.  If  the  income  of  an  es- 
Nutter  V.  BusseU,  3  Mete.  (Ky.)  163.  tate  be  bequeathed  to  the  wife  of  the  testa- 
Where  real  estate  was  devised  on  condi-  tor  "  to  raise  the  children,''  and  after  they 
tion,  and  the  devise  was  forfeited,  by  are  raised,  to  the  childr^i  and  the  wife^  the 
neglect  to  comply  with  the  condition,  it  children  will  be  considered  as  *' raised," 
was  held  that  this  interest  could  be  de-  when  the  youngest  has  attained  twenty- 
vised  and  passed  to  the  residuary  devisees,  one  years,  and  from  that  time  they  will 
there  being  an  interest  in  the  testator  be  entitled  to  share  in  the  income.  Shoe- 
not  Bpecifipally  devised,  depending  on  the  maker  v.  Stobaugh,  69  Ind.  59&  A 
performance  or  non-performance  of  the  license  to  live  on  certain  premises  may  be 
condition.  Hayden  v.  Stoughton,  6  Pick,  devised.  Calhoun  v.  Jester,  11  Penna.  St. 
628.  A  contingent  interest  is  such  an  474.  So  too  an  easement  may  be  devised, 
estate  as  may  be  transmitted  by  devise.  Hart  v.  Hill,  1  Whart.  124.  A  possibility 
Austin  V,  Gambridgeport,  21  Pick.  216 ;  of  reverter  is  not  devisable.  Per  Harper, 
Brigham  v.  Shattuck,  10  Pick.  306.  See  J.,  in  Deas  v,  Horry,  2  Hill,  (a  C.)  Ch. 
also  Emery  v.  Judge  of  Probate,  7  N.  H.  244,  248.  The  reversion  expectant  on 
142;  Greene  V.  Dennis,  6  Conn.  293.  In  the  determination  of  an  estate  tail  is 
Kew  Jersey,  a  possibility  coupled  with  an  a  vested  interest,  and  may  be  devised, 
interest  is  devisable  by  will  and  trans-  Steel  v.  Cook,  1  Mete  281.  So  also  may 
missible  by  descent  Den  v.  Manners,  theinterest  overof  adevisee  in  anezecn- 
Spencer  142.  A  devise  of  rents,  issues,  tory  devise.  Kean  v,  Boe,  2  Hair.  (DeL) 
and  profits  of  land  is,  in  effect,  a  devise  103.  See  also  £by  v.  Eby,  6  Penna.  St 
of  the  land.  lb. ;  Silknitter's  Appeal,  46  461 ;  Nicholson  v.  Bettle,  67  Penna.  St. 
Penna.  St  366 ;  Drusadow  v.  Wilde,  63  384.  It  appears  that  if  a  devise  be  made 
Id.  170;  Earl  v.  Howe,  36  Me.  414;  Beed  subject  to  a  condition  which  is  contrary 
V.  Beed,  9  Msss.  372 ;  France's  Estate,  76  to  public  policy,  the  condition  is  vend, 
Penna.  St  220.  So,  too,  an  unlimited  and  the  devisee  will  take  the  estate  clear 
bequest  of  the  interest^  or  produce  of  a  of  all  conditions.  Conrad  v.  Long,  33 
fund,  will  amount  to  a  bequest  of  the  Mich.  78.  A  power  to  sell  lands  may  be 
fund  itself.  Garret  v,  Bex,  6  Watts  14;  devised.  Wright  v.  Trustees  Meth.  Ep. 
Van  Bensselaer  v.  Dunkin,  24  Penna.  St  Ch.,  1  Hoff.  Ch.  202.  See  also  1  Bed!  on 
262;  Craft  v.  Snook,  2  Beas.  121 ;  Mason  WUls  392;  4  Kent  261,  H  $eq. 
V.  Trustees  Tuckerton  Church,  12  C.  E. 
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fatnie  interests  in  any  real  or  personal  estate,  whether  the  testator  may 
or  may  not  be  ascertained  as  the  person  or  one  of  the  pereous  in  whom 
the  same  respectiyely  may  have  become  vested.'^ 

A  right  of  action  was  noty  under  the  old  law,  devisable.    Thus,  a 
reversion  in  fee  expectant  on  an  estate  tail  which  had  been  AstoHi^of 
discontinued  by  the  act  of  the  tenant  in  tail,  could  not  be 
devised.  (i)6 

And  the  same  doctrine  was  applicable  to  rights  of  entry.    This  point 
was  much  discussed  in  Groodright  v.  Forrester,  (k)  where 
A  being  tenant  for  life,  with  reversion  to  B  in  fee,  A 
levied  a  fine  come  ceo,  &c.,  after  which,  and  when  his  estate  had  been 
thus  reduced  to  a  mere  right  of  entry,  13  made  a  will  devising  the 
property  in  question,  the  validity  of  which  devise  was  the  point  in 
dispute.    The  case  was  eventually  decided  on  another  ground,  after  au 
energetic  protest  from  Sir  J.  Mansfield,  C.  J.,  against  the  doctrine 
whidi  affirmed  the  invalidity  of  the  devise ;  but  which  seems  never- 
theless to  be  sound  law.    Such,  it  is  evident,  was  the  opinion  of  Eyre, 
C.  J.,  in  Cave  r.  Holford,  {I)  of  Lord  Eldon,  in  Att-Gren.  v.  Vigor,  (m) 
and  of  the  Court  of  K.  B.,  in  Doe  d.  Souter  v,  Hull  (n)  [and  CuUey 
r.  Doe  d.  Taylerson ;]  (o)  and  Lord  Eldon,  moreover,  intimated  an 
opinion,  that  a  will  made  during  disseisin  was  invalid,  though  the 
testator  happened  to  die  seised,  on  the  ground  that  the  testator  was  not 
seised  at  the  date  of  the  will ;  but  that  if  he  then  had  the  land,  and 
was  disseised  afterwards,  the  devise  was  good,  as  a  disseisee  after 
re-entry  is  by  relation  seised  ab  initio  ;  which  certainly  appears  to  be 
more  consistent  with  principle  than  the  contrary  position  advanced  in 
the  early  case  of  Bunter  v.  Coke,  {p) 

*[When  it  is  said  that  rights  of  entry  were  not  devisable,  this  extends 
only  to  rights  of  entry,  properly  so  called,  created  by  actual  disseisin, 
and  not  to  a  right  to  recover  possession  of  the  land  from  a  mere  adverse 
possessor,  or  a  person  holding  over  aftier  the  determination  of  his  lawftil 

(t)  Baker  v.  Hacking,  Cro.  Oar.  887,  Hamilton,  6  Serg.  &  B.  208.    See  also 

405;  see  also  Doe  d.  Cooper  v.  Finch,  1  McCollom    v,   Chidester,    6S   Dl.   477; 

Ne?.  &  M.  130,  [4  B.  &  Ad.  283.]  SwUt  v.  Lee,  65  HI.  336. 

dfland  to  which  a  testator  is  enti-        (k)  8  East  564;  1  Taunt  578. 
tied  under  a  parol  contract  of  sale  be        (0  3  Yes.  669. 
devised,  the  right  to  sue  for  a  breach  of        (m)  8  Yes.  282. 
>Dch  coDtnct  does  not,  hy  snch  devise  of        (n)  2  D.  &  By.  38. 
^  hod,  Test  in  the  devisee,  bat  it  goes        [(o)  11  Ad.  &  £11. 1020.] 
totheexecator  of  the  testator.    Irwin  v.        (p)  Salk.  237. 

[*6P]. 


154  WHAT  MAY  BE  DSYIBED  OB  BEQUEATHED.       [CHAP.  IT. 

title^  for  in  such  cases  the  freehold  was  in  the  testator,  and  of  ooarse 
might  have  been  devised  by  him.]  (g)7 

All  such  questions,  however,  are  precluded  as  to  wills  made  siuce 
the  year  1837  by  the  statute  1  Vict,  which  has  expressly  extended  the 
testamentary  power  to  ^^all  rights  of  entry  for  conditions  broken  and 
other  rights  of  entry.''  (r)  [And  as  to  rights  of  action,  the  qaestion 
cannot  recur  since  the  statute  3  and  4  Will.  lY.,  c.  27,  §  36,  abolishing 
real  actions,  on  which  alone  it  is  conceived  the  question  could  have 
arisen. 

Where  a  conveyance  has  been  executed  under  circumstanoeB  which 
would  give  the  grantor  a  right  in  equity  to  have  it  set  aside  and  recon- 
veyance decreed,  such  right  is  clearly  devisable.  («) 

Conversely,  possession  without  title  confers  a  devisable  interest  which 
de     may  be  defended  and  recovered  by  the  devisee  against  all 


•  but  the  true  owner.  {t)o 
Personal  property  limited  by  settlement  merely  to  the  executors  or 

l{q)  Doe  V.  Hull,  2D.  <&  By.  38;  Cul-  Thompson,  5  Cowen  374.    In  Maryland 

ley  V.  Doe,  11  Ad.  &  Ell.  1021.]  an  equitable  interest  in  land  is  transmis- 

7.  A  conveyance  of  land  obtained  by  siblebywill.    Oarrol  v.  Norwood,  4  Hair, 

fraud  or  imposition,  although  duly  ac-  &McH.  287.  Arightof  entryisdeyisahle 

knowledged  and  recorded,  does  not  work  under  the  statute  of  Virginia.    Watts  v. 

such  disseisin  as  to  disable  the  grantor  to  Cole,  2  .Leigh  653,  664.    It  is  so  even  by 

afterwards  devise  the  same  lands.  Smith-  a   person   entitled    as   special   ooempantf 

wick  V.  Jordan,  15  Mass.  113.    See  also  though  he  never  was  in  actual  ponossion. 

Poor  V,  Robinson,  10  Mass.  131 ;  Hyer  v.  and  another  person  held  the  land  with  an 

Shobe,  2  Munf.  200.    In  New  York  a  de-  adverse  claim  at  the  time  of  the  devise, 

vise  would  be  good,  notwithstanding  an  Hyer  v.  Shobe,  ti^  supro.    It  seems  to  be 

actual  disseisin,  the  power  being  given  a  well-established  doctrine  now,  in  most)  if 

to  dispose  by  will  of  any  property  right  not  all,  of  the  American  states,  that  the 

or  interest  in  real  estate,  whether  vested  true  test  of  a  devisable  interest  is  that  it  is 

or  not    Varick  v.  Jackson,  2  Wend.  166.  every  interest  in  land  that  is  descend- 

A  mere  adverse  possession  does  not  affect  ible.     4  Kent  513.    But  in  England,  it 

the  validity  of  a  devise.    Such  interest  would  appear,  the  test  is  a  possibility 

would  pass  by  descent  under  the  statute,  coupled  with  an  interest 
It  would  be  bound  by  a  judgment  against        [(r)  The  devise  must  be  by  apt  words : 

the  ancestor  and,  after  «et.  /a.,  might  be  ''real  estate  of  which  I  may  die  seised'^ 

sold  under  execution  against  the  heir.  lb. ;  has  been  held  not  to  pass  land  of  which^ 

S.  C,  7  Cowen  238.    Where  a  devise  was  though  entitled  thereto,  the  testator  was 

made  to  two  sons  in  fee,  with  clause  that  not  seised.    Leach  v.  Jay,  9  Ch.  D.  42. 
if  either  die  without  issue  the  survivor        («)  Uppington  v.  Bullen,  2  D.  A  War. 

should  take  his  part,  and  if  both  die  with-  184,  1  Con.  &  L.  291 ;  Stump  v.  Gaby,  2 

out  issue  then  over,  it  was  held  that  under  D.,  M.  &  G.  623 ;  Gresley  v.  Mousley,  4 

the  statute  of  New  York  nothing  |)assed  DeG.  &  J.  78. 

by  this  last  limitation  over.    Waring  v.        (t)  Asher  v.  Whitlock,  L.  B.,  1 Q.  B.  1.} 
Jackson,  1  Peters  570.    See  also  Doe  v.        8.  Smith  v.  Bryan,  12  Ired.  11. 
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administrators  of  the  settlor  may  be  disposed  of  by  his  will,  since  he 
himself  takes  absolutely  under  such  a  limitation,  {u) 

In  Bishop  o.  Curtis,  (i;)  it  was  argued  that  under  the  8rd  section  of 
the  1  Vict,  c.  26,  a  bequest  of  a  chose  in  action  would 
pass  to  the  l^atee  the  right  to  sue  in  his  own  name ;  but 
the  Court  of  B.  B.  decided  that  the  act  did  not  make  any  thing  be* 
qoeathable  as  personal  estate,  which  might  not  have  been  bequeathed 
previously  to  die  passing  of  that  act]  ^ 

A  will  disposing  of  any  interest  in  real  estate  of  which  the  testator 
was  seised,  operated,  under  the  old  law,  in  the  nature  of  a  Afi«r-MMniiredj 
oonveyance,  and,  consequently,  extended  only  to  heredita-  ^^SS^^ 
ments  belonging  to  the  testator  when  he  made  the  devise. 
This  rule  was  early  established,  in  relation  as  well  to  devises  oy  custom, 
as  to  devises  under  the  statutes  of  Hen.  YIIL,  which  shows  that  *it 
did  not  (as  commonly  supposed)  arise  from  the  mode  of  penning  those 
statates,  but  resulted  from  principles  common  to  both  species  of  devises. 

[(«)  Morris  v.  Howse,  4  Hare  699 ;  sue,  although  the  right  to  sue,  as  a  rights 

2lftckenzie  v.  Mackenzie,  3  Mac.  &  Q.  559.  is  unquestionably  a  beqaeathable  inter* 

(f)  21  L.  J.,  Q.  B.  391.]  est.    Gresley  v.  Monsley,  4  DeG.  A  J.  78. 

9.  All  property  in  action  depends  en-  The  executor  or  administrator  of  a  de- 
tirely  upon  contracts,  express  or  implied,  ceased  person  stands  in  the  exact  position 
which  are  the  only  regular  means  of  ao-  of  the  deceased  in  all  matters  of  contract; 
quiring  choees  in  action ;  these  are  in  fact  therefore,  if  there  sliould  be  due  to  the 
things  which  are  in  poteiUia  rather  than  deceased  any  debts  of  record,  or  oa  spe- 
in  e$te,  though  the  owners  may  have  as  cialty  or  other  contract,  bonds,  bills  or 
abeolute  a  property  in,  and  be  as  well  en-  notes,  these  may  all  be  enforced  by  the 
titled  to,  soch  things  in  action  as  to  things  executor  or  administrator  in  the  same 
in  pOBseasionl  2  Black.  Com.  398.  In  manner  as  they  might  hare  been  by  the 
the  case  referred  to  in  the  text.  Lord  deceased  himself.  ''Thus  if  money  be 
Ounpbell,  G.  J.,  said :  "  The  wills  act,  payable  to  B  without  naming  his  execu- 
1838,  never  was  intended  to  have  any  op-  tor,  yet  his  executor  or  administrator 
eration  to  make  anything  bequeathable  as  shall  have  an  action  for  it.  So  if  money 
pencmal  estate  which  might  not  have  been  be  payable  to  A  or  his  assigns,  his  execu- 
previously  bequeathed.  It  only  provides  tor  shall  take  it  for  he  is  an  assignee  m 
a  mode  for  execnting  wills ;  and  with  re-  law."  Wms.  Ex'rs  (6th  Am.  ed.)  866. 
spect  to  real  estate,  a  clause  is  introduced  An  executor  or  administrator  is  an  as- 
making  things  devisable  which  before  signee  in  laWf  because  the  rights  and 
were  not  so,  such  as  rights  of  entry,  which  property  of  a  deceased  person  devolve 
may  now  pass  by  will.  But  there  is  upon  him  by  the  law.  When  these  are 
nothing  to  indicate  an  intention  of  ena-  transferred  by  express  conveyance  or  as- 
bling  a  party  to  bequeath  a  elume  in  action  signment,  then  the  person  receiving  thesa 
K)  as  to  pass  the  right  of  suit"  to  the  1^  is  an  assignee  in  deed  or  faeL  Toller 
gatee.  The  executor,  as  the  representa-  Ex'rs  166.  A  party  may  devise  all  his 
dve  of  the  testator,  stands  in  his  place,  interest  in  a  pending  suit.  Swift «.  Lee, 
and  without  doubt  is  the  proper  person  to  65  IlL  336. 

[*51] 
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As  equity  follows  the  law^  the  doctrine  extended  no  less  to  equitable 
than  to  l^al  interests.  If,  therefore^  a  testator  before  the  year  1838, 
<ievi8ed  aU  the  real  estate  of  which  he  should  be  seised  at  the  time  of 
his  decease^  and  after  the  making  of  his  will  he  purchased  lands  in 
fee-simple,  such  after-acquired  property,  whether  it  was  conveyed  to  the 
testator  himself,  or  to  a  trustee  for  him,  did  not  pass  by  the  will,  but 
descended,  as  to  the  legal  inheritance  in  the  former  case,  and  as  to  the 
suitable  inheritance  in  the  latter,  to  the  testator's  heir-at-law.  {x)^0 

(x)  Banter  v,  Ck)ke,  1  Salk.  237,  Holt  doctrine  in  the  United  States  is  that  a 

248,  nam,  Buckingham  v.  Ck>ok,  3  Bro.  P.  will  will  pass  after-acquired  real  estate. 

Cy  TomL  19 ;  Langford  v,  Pitt,  2  P.  W.  Yet  this  cannot  be  the  case  except  irher« 

•629 ;  [Harwood  v,  Goodright,  Cowp.  90.]  it  has  been  made  possible  by  statute.    In 

10.  In  an  early  case  in  Virginia  the  New  York,  Yii^ginia,  Maine,  Massachu- 

question  was,  Can  a  man  devise  lands  setts,  New  Hampshire,  Connecticut^  Yei- 

which   he    should  afterwards   acquire?  mont,  Pennsylvania,  Maryland,  Indiana, 

The  court  were  of  opinion  that  he  mighty  Illinois,  Ohio,  Kentucky,  North  Carolina, 

the  statute  providing  that  the  testator  Alabama,  California,  Colorado,  Delaware, 

may  dispose  by  will  of  lands  he  then  Georgia,  Iowa,  Kansas,  MiBSOuriy  Michi- 

hath  or  may  have  at  the  time  of  his  death,  gan,  Minnesota,  Mississippi,    Nebraska, 

Turpin  v.  Turpin,    1  Wash.  (Va.)  75.  New  Jeney,  Bhode  Island,  South  Caro- 

This  decision  turns  upon  the  wording  of  lina,  Tennessee,  Texas,  West  Yiiginia 

the  Virginia  statute.     But  at  common  and  Wisconsin,  this  is  provided  for  by 

law  after-acquired  real  estate  would  not  statute.    The  provision  of  the  statute  in 

pass  by  will.    Milnes  v.  Slater,  8  Yes.  New  Jersey  is  that  it  shall  apply  only 

296 ;  Perry  v,  Phelips,  1  Yes.  251 ;  Mc-  to  the  wills  of  persons  who  die  after  July 

Kinnon  v.  Thompson,  3  Johns.  Ch.  307 ;  4th,  1850.    And  it  has  been  decided  that 

Livingston  v.  Newkirk,  Id.  312 ;  Kemp  the  Maryland  statute  applies  only  to  wills 

«.  McPherson,  7  Harr.  <&  J.  820;  Hays  taking  effect  after  June  1st,  1850.    Ouroll 

v.  Jackson,  6  Mass.  149 ;  Ballard  v.  Car-  v.  Carroll,  16  How.  275.    But  in  many  of 

iter,  5  Pick.  112;  George  v.  Green,  13  the  states  the  question  has  been  much 

N.  EL  521 ;  Minnse  v.  Cox,  5  Johns.  Ch.  discussed  as  to  whether  the  statute  applies 

441 ;  Brewster  v.  McCall,  15  Conn.  274 ;  only  to  wills  made  after  the  passage  of 

Thompsons.  Scott,  1    McCord  Eq.  32;  the  act  or  to  all  wills  that  shall  take 

Meador  v.  Sorsby,  2  Ala.  712  ;  Carter  v.  effect  after  its  passage.    In  some  cases  it 

Thomas,  4  Greenl.  341 ;  Girard  v.  Philar  has  been  held  that  it  applies  to  any  will 

^elphia,  4  Bawle  323 ;  Foster  v.  Craige,  where  the  death  of  the  testator  is  after 

3  Ired.  L.  536 ;  Watson  v.  Child,  9  Kich.  the  enactment  of  the  statute.    Condict  r. 

Eq.  129;  Boss  v.  Boss,  12  B.  Mon.  437 ;  King,  2  Beas.  375  ;    Yan  Tilbuzgh   v. 

Johnson  v,  Hunly,  1  Tayl.  (N.  C.)  305 ;  Hollinshead,  1  McCarL  86,  n. ;  Hamilton 

Douglass   V,  Sherman,    2    Paige    358 ;  «.  Flinn,  21  Tex.  713 ;  Meserve  «l  Mes- 

Baines  v.  Barker,    13    Gratt  128.     A  erve,  63  Me.  518;   Smith  v.  Jones,  4 

•change  was  made  in  England  in  this  Ohio  116 ;  Alexander  v,  Worthington,  5 

respect  by  the  wills  act^  1  Yict,  c  26,  Md.  471;  Magruder  v.  Carroll,  4  Md. 

j  3;  for  the  provisions  of  which  section  1335,  Wilson  o.  Wilson,  6  Md.  487  ;  Ds 

see  ante  note  2,  p.  146.    A  similar  change  Peyster  v.  Clendining,  8  Paige  295 ;  Lov- 

has  been  made  in  most  of  the  American  eren  «.  Lamprey,  22  N.  EL  434 ;  Win 

states,  so  that  at  this  time  the  general  Chester  v.  Forster,  3  Cush.  366 ;  CoahiDg 
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Where  a  testator  had  an  equitable  interest  in  the  devised  lands  wheD 
be  made  his  will,  and  afterwards  acquired  the  legal  owner-  opentioii  or 
ship,  the  equitable  interest  passed  by  the  will,  and  the  fJ^JJ^ 
subsequently-acquired  l^al  estate  descended  to  the  heir, 
who,  of  course,  became  a  trustee  for  the  devisee.    If,  on  the  other 
hand,  the  testator  were  seised  only  of  the  l^al  estate,  at  the  time  of 
the  execution  of  his  will,  and  afterwards  acquired  the  equitable  interest,. 
(being  the  converae  case,)  as  where,  being  a  mortgagee  in  fee  at  the  date 
of  the  will,  he  subsequently  purchased  the  equity  of  redemption,  the 
devisee  was  a  trustee  of  the  l^al  estate,  which  he  derived  through  the 

t,  Ajlwin,  12  Mete.  169.    In  other  cases  it  estate  whether  real  or  personal."    Ljnes 

has  been  held  to  the  contrary.    Roberts  v.  Townsend,  88  N.  Y.  658 ;  and  "  all  the  . 

t.  EDiot,  8  Mon.  396 ;  Parker  «.  Bogaiv  rest  and  residue  of  my  estate."    Yoongs 

di]s,5  N.  Y.  809;  Ellison  v.  Miller,  11  v.  Yoangs,  46 N.  Y.  264 ;  Havens  v.  Ha- 

Barb.332;Greenv.I)ikeman,18Barb.686;  yens,  1  Sandf.  Ch.  824.    And  it  seems 

Btevster  «.  McCall,  16  Conn.  274,  289 ;  that  the  statate  will  not  apply  to  cases 

HoUock  V.  Sooder,  6  Watts  &  S.  198 ;  where  particolar  pieces  of  property  are 

OtUe  V.  Daab,  40  Penna.  St  217 ;  Gibbon  deTised,  and  there  is  a  residuary  danse. 

r-OibboD,  40  Ga.  662  ;  Battle  tr.  Speight,  Bowen  «.  Johnson,  6  Ind.  110.    And  it 

9  Ized.  L.  288.     See  also  Alexander  v,  has  been  said  that  the  presumption  is 

Waller,  6  Bosh  830,  341 ;   Warner  v.  that  the  testator  means  to  confine  his  be- 

Sveazingen,  6  Dana  196 ;  Henderson  v.  quests  to  land  to  which  he  is  then  enti- 

Bjao,  27  Tex.  670;   Willis  «.  Watson,  tied.    By  Washington,  J.,  m  Smith  v.  Ed- 

4  Scam.  64;  Peters  «.  Spillman,  18  HL  rington,  8  Granch  66.  This  rule  of  law  in 

370;  Van  Cortlandt  v.  Kip,  1  Hill  (N.  Y.)  regard  to  real  estate  has  never  been  ex- 

690;  Means  «.  Evans,  4  Desaus.  242.  tended  to  personal  property,  but  it  has 

If  it  be  required  by  the  statute  that  the  long  been  well  settled  that  such  estate 

intention  of  the  testator  to  pass  after-ao-  will  pass  under  a  will,  though  it  be  ao- 

qoired  real   estate  appear,  it   becomes  quired  after  the  execution  of  the  will» 

%bl7  proper  to  ascertain  what  expres-  and  that,  too,  under  general  expressions,  it 

BODS  will  indicate  such  intention.    The  being  requisite  only  that  the  expressions 

vords  "all  the  residue"  have  been  held  used  be  such  as  to  make  it  the  evident in- 

nfficient    Fluke  v.  Fluke,  1  0.  E.  Gr.  tention  of  the  testator  to  bequeath  such 

(N.  J.)  478 ;  so,  too^  the  words  "  whole  es-  afler^acquired  personalty.    Haven  v.  Fos- 

tite.''   Floumoy  v.  Floumoy,  1  Bush  628.  ter,  14  Pick.  6H  ^^ ;  Brimmer  v.  Sohier, 

So  also  the  words,  "all  my  real  and  per-  1  Gush.  118, 133;  Winchester  v.  Forster, 

«nsl  property."    Uggat  v.  Hart,  23  Mo.  3  Gush.  366,  869 ;  Warner  v.  Swearingen, 

127.  And  <<aU  my  estate."  Winchester  v.  6  Dana  196,  199;  Walton  v,  Walton,  7 

Fonter,  8  Gush.  866.    The  words  "  such  J.  J.  Marsh.  68 ;  Marshall  v.  Porter,  10  B. 

estate  as  it  hath  pleased  God  to  bless  me  Mon.  1 ;  Allen  v.  Harrison,  8  Gall.  289 ; 

with"  have  been  held  insufficient    Den-  Smith  v,  Edrington,  8  Granch  66;  Hen- 

nis  9.  Warder,  3  R  Mon.  173.    So,  too,  derson  v.  Ryan,  27  Tex.  670, 674.  See  also 

the  words,  in  the  appointing  of  executors,  Walkem  on  Wills  266. 
"£or  the  full  and  final  ^ttlement  of  my 
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will,for  the  heir-at^lawto  whom  the  equitable  inheritanoe  desoended.(y)ll 
Cases  of  the  former  description  frequently  occurred,  where  a  man  con- 
tracted to  purchase  a  freehold  estate,  then  devised  it,  and,  subsequently 
to  the  execution  of  his  will,  took  a  conveyance  of  the  property,  and 
then  died  without  re-publishing  his  will.  {£)  The  testator  being  equit- 
able owner  under  the  contract,  (a)  his  interest  passed  by  the  will  to  the 
•devisee,  whose  equitable  right  the  heir  was  bound  to  clothe  with  the 
l^al  title.  In  these  and  many  other  cases,  great  "^inconvenienoe 
occurred  from  the  incompetency  of  a  testator  to  dispose  by  will  of  his 
afler-acquired  real  estate;  and  questions  often  arose  as  to  the  actual 
EffiMst  of  uo-  state  of  the  rights  and  obligations  of  the  parties  under  the 
^ntaraot.  coutract,  ou  which  the  validity  of  the  devise  depended,  (&) 

and  also  as  to  the  effect  of  certain  modes  of  conveyance,  in  producing 

(y)  Strode  v.  Lady  Falkland,  3  Cfa.  part  of  the  consideration  (paying  the 
Itep.  187.  [In  Yardley  v,  Holland,  L.  R,  mortgagor  the  difference  in  money),  the 
20  £q.  428,  a  mortgagee  in  fee  devised  will  would  not  operate  to  pass  the  estate 
*^  aU  hereditaments  whereof  he  was  seised  in  the  land.  Ballard  v.  Garter,  5  PicL 
as  mortgagee"  (without  any  specific  de-  112.  But  the  law  having  been  altered  in 
ficription  of  the  mortgaged  estate),  and  Massachusetts,  so  that  any  right  or  inter- 
afterwards  purchased  the  equity  of  re-  est  in  lands  acquired  by  the  testator  snb- 
demption:  this  was  ademption,  and  the  sequently  to  the  making  of  the  will, 
devise  failed  both  at  law  and  in  equity.]  ehall  pass  thereby  in  like  manner  as  if 

11.  As  the  law  stood  in  England  prior  possessed  by  him  at  the  time  of  making 

to  the  recent  wills  act,  it  was  held  to  be  the  will,  such  will  would  now  pass  a  title 

necessary,  in  order  to  dispose  of  an  estate  obtained  by  conveyance  in  satisfiustion  of 

hj  will,  that  the  party  devising  should  the  mortgage  or  by  foreclosure.     And 

have  the  ownership  of  the  land  at  the  this  is  the  presentstateof  thelawin  most, 

time  of  making  the  will,  and  that  there  if  not  all,  of  the  American  states, 

should  be  a  continuance  of  the  same  in-  (s)  Qreenhillv.  Greenhill,  Pre.  Oh.  820, 

terest  till  the  time  of  the  death  of  the  tes-  [2  Vern.  679,  Gilb.  Eq.  B.  77 ;]   Qreen 

tator,  it  was  impossible  to  make  a  valid  v.  Smith,  1  Atk.  572 ;  Gibson   v.  Lord 

devise  of  a  given  piece  of  land  which  was  Montfort,  1  Ves.  404 ;  Capel  v.  Girdler,  9 

held  by  one  species  of  title  at  the  time  of  Yes.  509 ;  Holmes  v.  Barker,  2  Madd.  462. 

the  fadum  of  the  will  and  by  another  [Same  law  as  to  copyholds.     Seaman  v. 

species  of  title  at  the  time  of  the  death  Woods,  24  Beav.  372.    A  valid  contract 

of  the  testator.    This  same  principle  pre-  will  not  be  presumed  to  have  been  entered 

vailed  in  the  United  States  until  changed  into  before  the  date  of  the  will  for  the  por- 

by  statute,  and  must  still  prevail  in  any  chase  of  lands  conveyed  to  the  testator 

state  (if  such  there  be)  where  the  old  rule  immediately  after  that  date.    Gathrow  «. 

of  law  is  in  force.     It  was  accordingly  Eade,  4  De  G.  &  S.  527. 

held  in  Massachusetts,  in  1827,  that  where  (a)  It  was  sufElclent  if  the  vendor  alone 

a  person  who,  by  his  will,  devised  a  mort-  was  bound  by  the  contract    Moigan  sl 

gage,  subsequently  to  the  execution  of  Holford,  1  Sm.  &  Gif.  101,  eembJ] 

the  will  took  an  absolute  title  in  the  same  (6)  Duckle  «.  Baines,  8  Sim.  625. 
premises  and  canceled  the  mortgage  as  a 
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a  revocation  of  the  devise  of  the  equitable  interest.  12  The  removal 
of  this  incapacity,  therefore,  is  not  the  least  of  the  advantages  conferred 
by  the  statute  1  Vict,  c.  26,  which  has  expressly  extended  the  testa- 
mentary power  to  such  real  and  personal  estate  as  the  testator  may  be 
entitled  to  at  the  time  of  his  death,  notwithstanding  he  may  become 
entitled  to  the  same  subsequently  to  the  execution  of  his  will.  But  it 
may,  of  course,  be  necessary,  even  under  the  new  law,  to  go  into  the 
inquiry,  whether  the  circumstances  attending  a  contract  for  purchase  or 
sale  by  a  deceased  person,  are  such  as  to  render  the  contract  obligatory ;  18 
for  upon  this  fact  would  depend  the  question,  (which  has  lost  none  of 
its  importance,)  whether,  as  between  the  representatives  of  the  deceased 
testator  or  intestate,  it  is  to  be  r^arded  as  real  or  personal  estate ;  and 
this  may  and  often  does  depend  on  extrinsic  circumstances^  ascertain- 
able by  parol  testimony.  In  Laoon  v.  Mertins,  (o)  Lord  Hardwicke 
decreed  a  parol  contract  to  be  carried  into  execution  as  between  the 
real  and  personal  representatives  of  the  deceased  vendor,  the  purchaser 
submitting  to  perform  it,  atkd  acts  of  part  peTformance,  mffUAent  to  take 
ii  out  of  the  statute  of  frauds,  being  proved.  In  Buckmaster  i;.  Har- 
rop,  {d)  a  bill  by  the  purchaser's  heir-at-law  for  a  similar  purpose  was 
dismissed  by  Sir  Wm.  Grant,  M.  B.,  on  the  ground  that  a  binding 
contract  had  not  been  proved. 

Where  the  contract  is  binding  on  the  purchaser  at  the  time  of  his 
death,  his  heir  or  devisee  is  entitled  to  the  benefit  of  it :  in  pontract-bind- 

^  .         ing  on  puTohaa- 

other  words,  is  entitled  to  consider  the  contract  as  having  ^^^^^ 
converted  the  personal  estate,  quoad  the  purchase-money,  JJJJgJ^'** 
into  real  estate ;  although  from  subsequent  events,  arising  «>mp»«*ion. 
oat  of  the  situation  of  the  deceased  purchaser's  estate,  the  contract 
should,  as  against  the  vendor,  be  rescinded.    Thus,  in  Whittaker  i;. 

12.  If  a  mor^^agee  forecloee  after  pab-  ceive  a  deed  for  the  property,  or  com- 
licadon  of  his  will,  this  will  convert  the  plete  the  purchase  and  pay  the  purchase 
mortgage  firom  personal  into  real  estate,  money.  Ck)oper  v.  Vanderbelt,  2  Halst 
vhichirill  descend  to  the  heirs  unencum-  121.  See  also  Miller's  Adm'r  v.  Miller, 
bered  by  any  bequest  in  the  will  not  10  0.  E.  Or.  (N.  J.)  354;  Beddish  v.  Mil- 
chaiged  on  leal  estate.  Smith  v.  Edson,  6  ler's  Adm'r,  12  C.  £.  Gr.  (N.  J.)  614.  Con- 
Conn.  531 ;  Brigham  «.  Winchester,  1  suit  N.  J.  Bey.  Stats.  638,  {  1.  But  if 
Mete  390.  the  executor  complete  the  contract  by 

13.  Where  A  enters  into  articles  of  paying  for  the  property,  the  land  will 
agreement  to  purchase  certain  property,  pass  by  a  deyise  of  all  the  testator's  real 
and  actually  takes  possession  of  it  under  estate.  Wiljiams  «.  Hassell,  73  N.  a  174. 
the  agreement^  but  dies  before  any  deed  (c)  8  Atk.  1. 

is  made  to  him  for  it,  the  heirs  of  A  can-       (d)  7  Yes.  341. 
not  be  compelled,  in  a  court  of  law,  to  r^ 
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Whittaker^  («)  where  W.,  having  contracted  for  the  porchase  of  an 
estate,  afterwards  by  his  will  devised  certain  real  estates  to  trustees  to 
certain  uses,  and  then  reciting  the  contract,  he  gave  to  the  trustees  all 
the  residue  of  his  property,  upon  trust  {inter  alia)  to  dispose  of  a  suffi- 
cient part  thereof,  and  therewith  t6  pay  *the  remainder  of  the  purchase- 
money,  and  complete  the  contract,  and  thereupon  take  a  conveyance  to 
EfRBotof  un-      the  uses  of  the  thereinbefore  devised  estates.    Before  the 

completed  i        -i     i  •»•    i  i    i 

oontraot.  contract  was  completed  the  testator  died,  and  the  executors 

not  being  able  to  co^ect  sufficient  assets  to  carry  the  contract  into  exe- 
cution within  the  necessary  time,  the  vendor  instituted  a  suit  against 
them,  and  the  contract  was  eventually  canceled  under  a  decree  of  the 
court.  The  devisee  then  filed  a  bill  to  have  the  amount  of  the  pur- 
chase-money laid  out  in  the  purchase  of  land  to  be  settled  to  the  same 
uses,  and  Sir  R.  P.  Arden,  M.  B.,  decreed  accordingly,  being  of  opinion 
that  the  acts  of  the  executors  could  not  affect  the  rights  of  the  parties ; 
and  relying,  also,  on  the  general  principle,  that  devisees  to  whom  a 
contracted-for  estate  is  given,  are,  if  the  contract  fails  from  any  oanue^ 
entitled  to  have  the  money  laid  out  for  their  benefit,  and  that  the  case 
of  an  heir-at-law  was  less  favored.  This  doctrine,  however,  we  shall 
presently  see,  was  overruled  by  Lord  Eldon  in  the  case  next  stated. 

The  true  principle  is,  that  where  the  contract  is  such  as  could  have 
on^y^^^  been  enforced  against  the  purchaser  at  the  time  of  his 
tSMup^ii  decease,  the  estate,  which  is  the  subject-matter  of  the  oon- 
p£^,^°^'  tract,  or,  failing  that,  the  purchase-money,  belongs  to  his 
heir  or  devisee ;  but  if,  from  a  defect  of  title  or  any  other  cause,  the 
contract  was  not  obligatory  on  the  purchaser  at  his  death,  his  heir  or 
devisee  is  not  entitled  to  say  he  will  take  the  estate  with  its  defects,  or 
have  the  purchase-money  laid  out  in  the  purchase  of  another.  14 

(e)  4  6.  G.  C.  30.  or  deyisee  will,  it  should  seem,  be  entitled 
14.  "  If  the  purchaser  of  a  real  estate  to  the  personalty  so  £ur  as  it  goes.  And 
dies,  without  having  paid  the  purchase-  it  has  been  decided  that  if  hj  reason  of 
money,  his  heir  at  law,  or  the  devisee  the  complication  of  the  testator's  affiurs 
of  the  land  purchased,  will  be  entitled  to  the  purchase-money  cannot  be  immedi- 
have  the  estate  paid  for  by  the  executor  ately  paid,  and  the  vendor  for  that  reason 
or  administrator.  And  if  the  personal  rescinds  the  contract,  yet  on  the  coming 
estate  cannot  be  got  in,  and  the  heir  or  in  of  the  assets,  the  devisee  of  the  estate 
devisee  pays  for  the  land  out  of  his  own  contracted  for  may  compel  the  executor 
pocket,  he  may  afterwards  call  upon  the  to  lay  out  the  purchase-money  in  the  pur- 
personal  representative  to  reimburse  him.  chase  of  other  estates  for  his  benefit.  But 
So  if  the  personal  estate  is  insufficient  to  if  a  title  cannot  be  made,  or  there  was 
perform  the  contract,  and  the  agreement  not  a  perfect  contract,  or  the  court  should 
is  on  that  account  rescinded,  yet  the  heir  think  the  contract  ought  not  to  be  exe- 
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Such  is  the  docirine  of  Broome  v.  Monck^  (/)  where  a  bill  was  filed 
hv  the  devisee  of  a  purchaser  of  a  oontracted-for  estate  against  the 
vendor  and  the  personal  representative  of  his  own  devisor,  praying  a 
specific  performance  of  the  contract,  or  that  the  purchase-money  might 
be  laid  out  in  the  purchase  of  another  estate,  and  it  appeared  that  a 
good  title  could  not  be  made ;  Lord  Eldon,  after  great  deliberation, 
dismissed  the  bill.    The  contract  expressed,  in  the  usual  manner,  that 
the  remainder  of  the  purchase-money  should  be  paid  upon  a  good  title 
being  made,  and  the  codicil  directed  that  the  contract  should  be  carried 
into  execution;  but  the  decision  was  founded  on  the  general  principle, 
and  not  on  the  particular  terms  of  the  contract.    In  adverting  to 
Whittaker  v.  Whittaker,  which  was  urged  as  an  authorily  for  the 
plaindff.  Lord  Eldon  observed,  ''iihat  it  was  very  difficult  to  maintaia. 
flie  doctrine  in  it,  which  went  beyond  what  was  necessary  Kifc<* «rnn- 
for  the  decision.    The  case  was  no  more  than  this : — ^The  «»*»«*» 
vendor  had  a  good  title.    The  estate  at  the  death  of  W.  in  equity- 
belonged  to  the  devisees  of  his  real  estate.    *The  vendor  objected  he- 
was  not  to  be  held  to  the  contract  forever,  and  the  embarrassment  of 
W.'s  affiauTB  gave  him  a  right  to  be  off.    But  as  to  the  devisees  of  the 
land  and  the  l^atees  of  the  money,  their  interests  were  completely 

cated,  in  all  these  cases  there  is  no  con-  same    question    must    be    determined 

version  of  real  estate  into  personal,  in  whether  it  be  the  porchase  or  the  sale 

coorideration  of  the  ooort,  upon  which  that  is  to  be  enforced,  t .  e.,  was  the  anoet- 

the  light  of  the  executor  on  the  one  hand,  tor  himself  bound  ?    1  Sngden  on  Vend* 

and  of  the  heir  or  devisee  on  the  other,  ois  (8th  Am.  ed.)  293,  294.    Where  an  es- 

depends.    And  therefore,  if  the  vendor  tate  directed  to  be  bought,  yet  not  actually 

dies,  the  estate  will  go  to  the  heir-at-law  contracted  for,  is  not  or  cannot  be  pur- 

of  the  yendor  in  the  same  manner  as  if  chased,  the  money  must  be  laid  out  in 

no  contract  had  been  entered  into ;  and  other  lands  for  the  benefit  of  the  devisee. 

the  heir  or  devisee  of  the  purchaser  will  If  a  testator  intend  that  the  devisee  of 

not  be  entitled  to  the  money  agreed  to  be  the  estate  contracted   for  should    have 

pud  for  the  lands,  or  to  have  any  other  another  equally  valuable  estate  in  case 

estate  bought  ibr  him.    The  court  cannot  the  title  to  the  one  under  oontrabt  fidb, 

•peculate  on  what   the  deceased  party  that  should  be  made  clearly  to  appear  in 

would  or  would  not  have  done;  but  in  the  will.    See  also  Sugden  on  Vendors 

these  cases  the  inquiry  must  be,  whether  (8th  Am.  ed.)  409.    See  ante  n.  12.    If  a 

at  his  death  a  contract  existed  by  which  person  have  a  contract  for  a  conveyance 

he  was  bound,  and  which  he  would  be  of  lands,  he   has  a  devisable   interest 

oompelled  to  perform.    That  alone  can  therein,  and  a  devisee  of  such  interest 

give  the  heir  of  the  purchaser  a  right  to  may  transmit  it  to  another  by  will.    M»> 

call  for  the  personal  estate  to  be  applied,  lin  v,  Malin,  1  Wend.  626. 
or  to  the  personal  representative  of  the        (/)  10  Yes.  597.    See  also  1  Yes.  218 ; 

vendor  a  right  to  call  upon  his  heir."  [(yShea  v.  Howley,  IJ.  A  Lat  398.] 
Wms.  Ex'rs   (6th  Am.  ed.)  1861.    The 
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fixed  at  the  death  of  the  testator ;  and  the  only  question  was,  whether 
the  embarrassment  of  his  af&i»  giving  that  right  to  the  vendor,  should 
vary  the  rights  as  between  them ;  and  it  was  quite  clear^  that  if  the 
real  representative  had  been  an  heir  instead  of  a  devisee,  the  question 
would  have  been  just  the  same.  The  cases  establish,  that  whatever  is 
te?S^epS2ty  *^®  ^**^®  ^^  liability  of  the  party  himself  at  his  death, 
5Suhfi5v^  must  be  the  state  of  liability  to  be  considered  upon  ques- 
Wwm^^oM  tions  between  those  representing  him  after  his  death ;  {g) 
^aiminff  under  ^^  jf  ^^  j^  j^^  j^^  ^^^  ^^^  j^^  compeUed  to  take, 

dearly  the  heir  could  not  say  to  the  executor,  ^I  will  have  the  estate 
and  you  shall  pay  for  it'  ^^  I  have  not  found  any  case  that  has  induced 
me  to  suppose  that  if  this  were  between  the  heir  and  the  personal 
representative,  it  would  be  possible  for  the  heir  to  say,  though  the  title 
was  doubtful,  yet  being  the  real  representative,  he  is  entitled  to  take  it 
as  it  is,  though  the  ancestor  never  meant  so  to  take  it,  or  intimated  any 
purpose  of  retiring  from  that  situation  in  which  he  had  a  right  either 
to  insist  upon  a  good  title,  or  to  refuse  the  estate ;  and  though  there  is 
no  proof  that  the  ancestor  would  have  paid  for  the  estate  with  a  bad 
title,  yet  the  heir  shall  insist  that  the  personal  estate  shall  pay  for  it 
out  of  the  assets.  None  of  the  cases  give  any  color  for  that;  Green 
i;.  Smith,  (A)  indeed,  seems  to  state  a  doctrine  quite  inconsistent''  He 
therefore  held  that,  as  no  title  could  be  made,  the  devisees  were  not 
entitled  to  take  this  estate,  or  to  have  another  estate  bought  for  them« 

It  will  be  observed,  that  Lord  Eldon  adverted  to  the  circumstance 
What  evid«noe  of  the  purchasing  devisor  not  having  himself  shown  an 

of  intention  by    .  .  ^  .    °  _  .  ,  ,      ,    ..  ,  t     . 

devisor  to         mteutiou  to  take  the  estate  with  a  bad  title.     It  is  con- 

aooept  title 

ceived  he  alluded  to  such  evidence  of  intention  as  would 


have  amounted  to  an  acceptance  of  the  title.  Nothing  short  of  ^this, 
it  is  presumed,  could  have  any  effect;  for,  to  admit  parol  evidence  of 
intention  cu  suok  would  be  liable  to  the  objection  attaching  to  the 
reception  of  extrinsic  evidence  in  aid  of,  or  in  opposition  to,  a  written 
will.  {%)  It  is  true  that,  under  the  doctrine  in  question,  the  devise  is 
incidentally  affected  by  this  evidence,  since,  as  already  observed,  the 
inquiry  whether  the  contract  was  obligatory  on  the  testator  at  his 
decease,  lets  in  any  evidence  which  would  be  admissible,  in  a  suit 
between  the  vendor  and  vendee,  of  circumstances  discharging  the 

[{g)  See  aco.  Carre  v.  Bowyer,  5  Beay.  v.  EdwardB,  2  Ch.  D.  516.] 

6,  n. ;  Hudson  v.  Ck)ok,  L.  B.,  13  £q.  417 ;  (A)  1  Atk.  572. 

Ingle  V.  Bichards,  28  Beay.  365 ;  Hajnes  [(«)  See  Bose  v.  Conynghame^  11  Yes. 

V.  Hajnes,  IDr.  A  Sm.  451, 452;  Ljsaght  650.] 
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vendee,  as  a  difference  in  the  estate  from  that  contracted  for,  not 
capable  of  being  the  subject  of  compensation,  or  the  like.  Of  course 
the  vendor  could  not  take  advantage  of  the  waiver  by  the  heir  or 
devisee  of  objections  to  the  title  which  his  ancestor  or  devisor  might 
have  advanced,  he  (i.  e,  the  heir  or  devisee)  having  in  that  event  no 
interest  in  the  estate. 

In  Whittaker  v.  Whittaker,  and  Broome  v.  Monck,  the  contract 
seems  to  have  been  binding  on  the  vendor,  and  therefore.  Question, 
those  cases  do  not  decide  what  would  be  the  effect,  where  oeaaedpur- 

'  ohaser  was 

the  deceased  purchaser  was  bound  at  his  decease,  but  the  bound,  bat  the 
vendor  was  not,  a  case  which  clearly  may  and  often  does  ^'^ 
arise;  as  where  a  written  contract  has  been  entered  into,  which  is  duly 
signed  by  one  party  and  not  by  the  other,  and  the  signing  party  dies 
before  there  has  been  any  act  of  part  performance,  which  would  render 
the  contract  obligatory  on  the  other.  It  is  clear,  that  in  such  a  case, 
the  surviving  (k)  party  may  choose  or  not  to  enforce  the  performance 
of  the  contract  against  the  representatives  of  the  deceased :  should  he 
decline,  of  course  the  contract  is  at  an. end,  and  the  property  remains 
onconverted  as  between  the  real  and  personal  representatives  of  the 
deceased  party.  If,  on  the  other  hand,  the  surviving  party  choose  to 
oompel  performance,  the  question  arises  between  the  respective  repre- 
sentatives of  the  deceased,  whether  such  conversion  has  taken  place. 
For  instance,  suppose  the  deceased  party  to  be  the  vendor ;  if  the  sur- 
viving party,  i.  e,  the  purchaser,  should  (as  he  may)  call  upon  the  heir 
or  devisee  of  the  deceased  vendor,  to  convey  to  him  the  property  in 
pnisnance  of  his  ancestor's  or  testator's  contract — ^upon  the  doctrine  in 
question  would  depend  the  destination  of  the  purchase-money,  which, 
if  the  contract  is  to  be  considered  as  effecting  an  absolute  conversion  of 
the  property,  *would  belong  to  the  personal  representatives ;  (1)  if  not, 
to  the  heir  or  devisee  of  the  deceased  vendor.  The  writer  is  not  aware 
of  any  direct  authority  on  th^  point ;  but,  perhaps  it  would  be  con- 
sidered as  governed  by  the  cases  (which  seem  to  be  analogous  in  prin- 
ciple,) in  which,  there  being  in  a  lease  of  a  freehold  estate  Oa«*  where 
a  danse  entitling  the  lessee  pending  the  term  to  purchase  ^^^  ^  i»u> 


the  demised  property,  and  the  lessor  having  died  before 

the  option  of  the  lessee  has  been  declared,  the  latter  has  subsequently 

elected  to  purchase  the  property.    Under  such  circumstances,  it  was 

{k)  The  fact  of  snryivonhip  is  intro-    rial  whether  the  party  represented  as  the 
duced  merely  for  the  convenience  of  dis-    sorvivor  were  living  or  not 
tincto;  it  would,  of  course,  be  immate-        [(/)  See  pott  ch.  VII^  lZ,ad  fin,"] 
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held  hy  Lord  Eldon,  in  Townley  v,  Bedwell^  (m)  on  the  anthoiitj  of  a 
previous  decision  of  Lord  Kenyon^  (n)  (but  without^  it  should  seem, 
approving  the  principle^)  that  the  reDts,  until  an  election  to  purchase 
should  be  made^  belonged  to  the  heir  or  devisee ;  but  that  when  it  waa 
made^  the  purchase-money  went  to  the  personal  representative  of  the 
vendor.  15 

[There  is  at  least  equal  reason  for  holding  that,  conversion  has  taken 
place  in  cases  where,  at  the  testator's  death,  the  contract^  though 
unilateral,  is  unconditional  and  complete  without  a  further  act  by  one 
of  the  parties.  But,  whether  contract  or  option,  the  vendor's  will  may 
show  an  intention  inconsistent  with  the  notion  of  conversion.  In 
Enollys  v.  Shepherd  (o)  (a  case  of  contract^)  a  specific  devise  to  the 
testator's  ^^dear  wife"  of  the  estate  ^^  which  he  had  lately  contracted  to 
sell,''  was  held  not  to  show  such  an  intention,  but  to  give  the  wife  only 
the  legal  estate,  the  purchase-money  passing  by  the  residuary  bequest* 
But  in  the  case  of  an  option,  a  will  made  or  re-published  after  the 
date  of  ihe  contract,  and  specifically  devising  the  property  in  strict 
settlement,  has  been  held  to  take  the  case  out  of  the  rule  in  Townley 
17.  Bedwell ;  and,  upon  the  option  being  exercised  after  the  testator's 
death,  to  carry  the  purchase-money  to  ttie  devisees,  {p) 

(m)  14  Yes.  691.    [See  also  Colling-  evident  that  the  estate  was  to  be  kept  aa 

wood  V.  Bow,  26  L.  J^  Ch.  649,  3  Jur.  realty  up  to  the  time  when  it  ahoold  be 

(N.  8.)  785.]  actually  oonyerted  into  penooal  estate. 

(n)  Lawes  v.  Bennet,  1  Cox  167.  [Com-  Lawes  v.  Bennett,  1  Cos  167 ;  Bipley  *. 

pare  Wright  v.  Boae,  2  S.  A  St  823,  which  Waterworth,  7  Yea.  425;  In  re  Grofton,  1 

is  Tery  similar  to  cases  of  option  to  par-  Ir.  Eq.  B.  204;  Pegg  v.  Wisden,  16  Beav. 

chase,  and  in  that  view,  opposed  to  Town-  23J. 

ley  V.  BedwelL]  [(o)  IJ.  A  ViT.  499,  dt,  affirmed  in  D. 

15.  ^  When  an  estate  is  contracted  to  P.,  Sag.  Law  of  Pk:op.  223.   As  to  whether 

be  sold,  it  is  in  equity  considered  as  con«  a  general  deyise  indades  an  estate  which 

yerted  into  personalty  from  the  time  of  the  testator  has  contracted  to  sell,  see  poit 

the  contract  and  this  notional  conyersion  ch.  XXL,  2  2. 

takes  place  although  the  election  to  pur-  (p)  I>rant  v.  Yaose^  1  T.  A  0.  C  C. 

.chase  rests  merely  with  the  purchaser."  580 ;  Emoss  v.  Smith,  2  De  G.  A  S.  722» 

1  Sag.  on  Yend.  (8th  Am.  ed.)  287.    It  Neithjer  a  spedfic  devise  executed  before 

seems  to  have  been  held  that  where,  in  (Weeding  v.  Weeding,  IJ.  A  H.  42^)  nor 

an  ordinary  contract,  to  be  completed  by  a  general  devise  executed  after  the  con* 

a  certain  future  day,  ''all  rents  and  other  tract  (Goold  v,  Teague,  5  Jar.  (K.  8.) 

profits  to  accrue  in  the  meantime,"  were  116,)  is  suffident  for  the  purpose.    The 

to  belong  to  the  vendor,  his  heirs,  execu-  rule  applies  only  as  between  the  real  and 

tors,  and  admimstrators,  and  the  vendor  personal  representadves  of  the  vendor, 

died  before  that  day,  the  intermediate  and  will  not  be  extended.    See  Edwaida 

rents  bdonged  to  the  heir,  as  it  was  dearly  v.  West,  7  Ch.  D.  858.] 
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By  the  oonunon  law^  copyholds  oould  not  be  devised  except  *hy 
virtae  of  a  special  custom  of  the  manor  of  which  they  DeyiMor 

*  oopyuolcL 

were  held^  nor  were  they  affected  by  the  statutes  of  wills 
passed  in  the  reign  of  Hen.  YIII.  {q)  When  a  copyholder  wished  to 
devise  his  copyhold,  it  was  originally  necessary  that  he  should  make  a 
soirender  to  the  use  of  his  last  will ;  the  estate  then  passed  by  the 
surrender  and  not  by  the  will,  which  was  only  a  direction  of  the  uses 
of  the  surrender ;  (r)  the  testator  till  his  death,  and  afterwards  his 
heirs,  continued  to  have  the  legal  copyhold  interest  till  the  devisee  was 
admitted ;  («)  and  accordingly  upon  a  surrender  without  admittance  by 
way  of  mortgage,  the  mortgagor  having  the  whole  l^gal  estate,  and  not 
a  mere  equity  of  redemption  (which  we  shall  hereafter  see  was  devis- 
able without  surrender,)  must  have  made  a  second  surrender  to  the  use 
of  his  will  in  order  to  enable  him  to  devise,  (t) 

The  surrender,  and  not  the  will,  being  the  operative  part,  so  to  speak, 
of  the  devise,  one  joint  tenant  could,  by  surrendering  to  ^^^J^f^P^ 
the  use  of  his  will,  and  then  devising  to  a  stranger,  sever  tananoyawv- 
the  jointure,  (u)  and,  in  most  manors,  also  bar  his  widow 
of  freebench.  10     By  the  statute  55  Geo.  III.,  c  192,  all  devises 
thereafter  to  be  made  of  copyhold  lands,  thoui^h  not  sur-  stat  i»  g«o. 

,  III.,  dispensing 

rendered  to  the  use  of  the  testators  will,  were  rendered  withauriwider 
as  valid  as  if  a  swrrendei*  had  been,  made.  This  statute  ^^i* 
merely  supplied  the  omission  of  a  surrender ;  and  it  was  immaterial 
that  a  surrender  had,  in  fact,  been  made  to  the  use  of  the  will,  but  that 
ihe  will  oould  not  operate  upon  it,  not  being  properly  executed 
aooording  to  the  terms  of  the  surrender,  since  the  statute  supplied  a 
second  surrender.  (a;)l7 ,  But  this  statute  supplied  formal  Oniy  diqwiMt 
surrenders  only,  and  therefore  did  not  dispense  with  a  tunenden. 

[(9)  1  Watk.  Cop.  122, 2  Bol.  Kep.  383.  Parke,  B.»  and  Gresswell,  J.,  Beeing  that 

(r)  Att-Qen.  v.  Vigor,  8  Yes.  286.  the  right  hj  suryivorship  had  actually 

(<)  1  Watk.  Cop.  122 ;  and  see  Boe  9.  accrued.] 

Jeffereys,  2  Wils.  13.  16.  Lacey  v.  Hill,  19  £q.  346. 

(i)  Doe  d.  Shewen  «.  Wroot,  5  East  132.  {x)  Doe  d.  Hickman  v.  Hickman,  4  B. 

(«)  Go.  Litt  59  b;  Porter  v.  Porter,  A  Ad.  56. 
€ro.  Jac  100;  2  Cox  156;  2  Yea.  609.  17.  Doe  d.  Clark  v.  Ludlam,  7  Bing. 
In  Edwards  «.  Champion  (1  De  G.  A  S.  275.  "The  effect  of  section  8,  of  the 
75),  it  VBs  held  by  K.  Bmoe,  Y.  C,  that  wills  act,  is  only  to  dispense  with  the 
a  Burrender  by  one  joint  tenant  to  the  necessity  for  a  surrender,  and  not  to  con- 
vie  of  the  will  of  a  stranger  whose  will  yey  the  estate  into  the  devisee  without 
did  not  come  into  operation  until  after  admission.  The  estate,  therefore,  re- 
the  death  of  the  surrenderor  produced  a  mains  in  the  customary  heir  till  admit- 
teyerance ;  but  on  appeal  (3  D.,  M.  &  G.  tence."  Theobald  on  Wills  72.  Garland  «, 
202)  this  was  doubted  by  Lord  Cranworth,  Mead,  L.  B.,  6  Q.  B.  441. 
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particalar  mode  of  surrender  required  by  the  custom  to  give  validity 
to  a  devise  by  a  married  woman^  (y)  such  surrender  being  considered  as 
a  protection  to  her. 

It  seems  the  better  opinion^  that  a  custom  in  a  manor  that  the  copy- 
Gmtomnotto    hold  tenant  shall  not  devise  through  the  medium  of  a 

Buxrendnr  to 

uje  of  a  wfli      sur*render  to  the  use  of  his  will^  is  bad :  («)  at  all  events^ 
such  a  custom  will  not  be  presumed  from  the  fact  that  no- 
entry  is  to  be  found  on  the  court  rolls  of  any  such  surrender,  (a) 

An  equitable  interest  in  copyholds  under  a  trust  or  right  of  redemp- 
Equitabiein-  tioD^  or  a  coutract  for  purchase^  being  incapable  of  sur- 
hoid8devi8i£ie  render,  was  devisable  without  any  such  formality,  and  it 

without  aur-  '  ,  ^  •'' 

render.  -^as  immaterial  in  the  last  case  that  a  surrender  had  been 

made  to  the  use  of  the  purchaser^  so  long  as  he  had  not  been  admitted :  (&) 
and  the  right  of  the  equitable  owner  to  devise  his  interest  could  not  be 
controlled  by  the  custom  of  the  manor.  (c)18 

Customary  freeholds,  though  not  held  at  the  will  of  the  lord,  yet  if 
Customary  alienable  by  surrender  and  admittance,  were  devisable  iik 
the  same  manner  as  copyholds.]  (d) 

Copyholds,  equally  with  freeholds,  were  subject  to  the  rule,  which, 
As  to  devisee     under  the  old  law,  restricted  a  devise  to  lands  of  which  the 

of  effcef' 

acquired  tcstator  was  sciscd  when  he  made  his  will.  (e)i9    A  devise 

copyholds.  ^ 

of  copyholds,  therefore,  however  comprehensive  in  its 

(y)  Doe  V,  Bartle,  6  B.  &  Aid.  492, 1  pass  hj  a  general  deyifle  of  lands ;  now, 

D.  &  B7. 81.  however,  the   eyidenoe  of  intention  to 

[(«)  Wardell  v,  Wardell,3  B.  C.  C.  117 ;  pass  copyholds,  inferred  from  a  surren- 

Pike  V.  White,  Id.  287 ;  but  see  1  Evans'  der,  being  unnecessary,  they  would  pasa 

Stat,  p.  450.  under  a  general  devise.    Lord  Granwortk 

(a)  Doe  d.  Edmunds  v,  Llewellin,  2  in  Torrey  v.  Brown,  5  H.  L.  565,  574. 

C,  M.  &  B.  503, 5  l?yr.  899 ;  Doe  d.  Dand  1(d)  Doe  v.  Huntingdon,  4  East  288 ; 

V.  Thompson,  7  Q.  B.  897.  Doe  d.  Cook  v.  Danvers,  7  East  299 ;  Doe 

(6)  Davies  v.  Beversham,  2  Freem.  157,  d.  Dand  9.  Thompson,  7  Q.  B.  897.  These 
8  Ch.  Rep.  76 ;  Car  v,  Ellison,  3  Atk.  73 ;  cases  appear  to  overrule  Lord  Hard- 
King  V,  King,  8  P.  W.  358 ;  Gibson  t;.  wicke's  apparent  opinion  to  the  contrary 
Lord  Montfort,  1  Ves.  489 ;  Greenhill  c.  in  Hussey  v.  Grills,  Amb.  299.] 
Greenhill,  2  Vem.  679 ;  Phillips  v.  Phil-  -  (e)  Harris  t>.  Cutler,  cit.  1  T.  R.  438^ 
lips,  1  My.  &,K.  664;  Seaman  v.  Woods,  n. ;  Spring  v.  Biles,  Id.  435,  n. 
24  Beav.  372,  where  the  purchaser  took  19.  But,  by  the  24th  section  of  the- 
under  a  power  of  sale  in  a  will.  wills  act,  every  will  shall  be  oonatrued 

(e)  Lewis  v.  Lane,  2  My.  &  K.  449.]  with  reference  to  the  real  and  personal 

18.  Before  the  statute  55  Geo.  IIL,equitar  estate  comprised  in  it,  to  speak  and  take 

ble  estates  of  copyholds,  which  could  not  effect  as  if  executed  immediately  before 

be  surrendered,    could    be   devised    by  the  death  of  the  testator,  uiUess  a  eontrarp 

words  of  direct  reference.    Allen  v.  Poul-  intention  shaU  appear  by  the  wUL 
ton,  1  Ves.,  8r.,  121.    But  they  would  not 
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ierms^  did  not  pass  an  aftei^aoquired  oopyhold  estate,  (/)  except  so  far 
as  such  estate  might  have  been  brought  within  its  operation  by  a  sub- 
sequent  surrender  to  the  use  of  the  will  (which  could  not  be  the  case 
where  the  testator's  interest  was  only  equitable^)  the  surrender  being 
construed  to  have  the  effect  of  extending  a  general  devise  of  copyholds 
to  lands  acquired  in  the  interval  between  the  will  and  the  surrender ;  (ff) 
and  it  was  decided  that  a  surrender  to  such  uses  as  the  testator  ^^shaW 
by  wiU  appoint  applied  to  a  will  antecedently  executed,  it  being  con- 
sidered that  the  surrenderor  referred  to  that  will  which  should  be  in 
existence  at  his  death,  (h) 

And  here  it  may  be  observed,  that  as  every  copyhold  is  parcel  of  the 
manor  to  which  it  belongs,  a  devise  of  the  manor  was  held  to  comprise 
such  copyholds,  though  acquired  by  the  lord  after  *the  making  of  his 
will,  (i)    [Freeholds  held  of  the  manor  coming  to  the  lord  Ait«r.«oquired 
by  act  or  operation  of  law,  as  by  escheat  or  descent,  also  «■  part  of  a 
passed  by  a  previously  executed  devise  of  the  manor ;  but 
not  if  he  acquired  them  by  purchase,  for  when  so  acquired  they  do  not 
become  parcel  of  the  manor.]  ( j)     It  is  clear,  too,  upon  a  principle 
somewhat  analogous,  that  if  a  person  having  a  remainder  or  reversion 
*  in  fee,  expectant  on  an  estate  for  life,  devised  that  remainder  or  rever- 
sion, and  then  by  any  means  acquired,  and  by  such  acquisition  extin- 
guished, the  estate  for  life,  the  devise  carried  the  estate  thus  acquired, 
tbe  merger  of  which  merely  had  the  effect  of  accelerating  the  ulterior 
estate.  (I) 

Under  the  old  law,  too,  a  devisee  or  surrenderee  of  copyholds  before 
admittance,  was  wholly  incapable  of  devising  them.  (Z)  BjlJ***^^. 
The  same  doctrine  was  at  one  period  considered  to  apply  hSSworoZd- 
to  an  heir,  whose  incom|>etency  to  devise  was  supposed  to  mi"««»«  void- 
have  been  established  by  Smith  v,  Triggs ;  (m)  but  which  case,  rightly 
widerstood,  seems  not  to  have  warranted  any  such  doctrine.     It  was 

[(/)  Phillips  V.  Phillips,  1  My.  &  K.        [(j)  Delacherois  v.  Delacherois,  U  H. 

W4.]  L.  Cas.  62. 

(^)  Heylin  v.  Heylin,  Cowp.  130 ;  Att.-        {k)  Buckingham  r.  Cook,  Holt.  253.] 
Ocn. «.  Vigor,  8  Ves.  287.  \V)  Wainwright  v.  Elwell,  1  Mad.  627 ; 

(*)  Spring  t.  Biles,  1  T.  R.  436,  n.,  [PhiUips  v.  Phillips,  1  My.  &  K.  664; 

OYerruling  Warde  v,  Warde,  Amb.  299,  Matthew  v.  Osborne,  17  Jur.  696.] 
vhich  is  cwuro.  (to)  1  Str,  487. 

(0  Boe  d.  Hale  r.  Wegg,  6  T.  R.  708. 

[*59] 


168  WHAT  MAY  BE  DEVISED  OR  BEQUEATHED.       [CHAP.IV. 

frequently  cited^  however^  as  an  authoriiy  on  this  point,  (n)  but  as  such 
Deviflebyaa      it  has  been  completely  overruled  by  IRisht  d.  Taylor  v. 

unadmitted  t^,/x,«  Xi.i  /.5i  Xi 

heir  held  to  b«  Banks,  (o)  the  facts  of  which  were  as  follows: — On  the 
13th  of  February,  1781,  John  Taylor  was  admitted  to  the 
copyholds  in  question,  which  he  afterwards  surrendered  to  the  use  of 
his  will,  and  then  by  his  will  devised  part  to  his  son  Samuel  (who  was 
his  heir-at-law)  in  fee,  and  part  to  his  daughter  Mary,  in  fee.  Mary 
Taylor,  on  the  death  of  the  testator,  entered,  but  was  never  admitted ; 
she  died,  leaving  her  brother  Samuel  her  customary  heir;  Samuel 
Taylor,  who,  as  heir  of  his  father,  was  entitled  to  the  whole,  (for  the 
devise  to  him  by  the  former  did  not  break  the  descent,  [and  Alary 
never  having  been  admitted,  he  took  her  share  also,  as  heir  to  his 
father,  and  not  as  heir  to  her,])  (p)  entered,  but  was  never  admitted* 
By  his  will  he  devised  the  copyholds  in  question — ^the  validity  of 
which  devise  was  the  point  at  issue.  The  court  '*'held  that  the  devise 
was  good,  relying  much  on  the  doctrine  in  Coke's  Copyholder,  §  41, 
that  the  heir  is  tenant  immediately  after  the  death  of  his  ancestor,  and 
may,  before. admittance,  surrender  into  the  hands  of  the  lord;  and  also 
on  Brown's  case,  (q)  Brown  v.  Dyer,  (r)  Morse  v.  Faulkner,  («)  Doe  v. 
Tofield,  {t)  Wilson  v.  Weddell,  (u)  which  severally  support  the  same 
doctrine,  and  were  considered  by  Lord  Tenterden  and  the  rest  of  the 
court  to  outweigh  the  recent  dida  to  the  contrary,  which  were  all 
founded  on  a  mistaken  view  of  Smith  v.  Triggs.  The  point  was  again 
agitated,  and  received  a  sinjiilar  determination  in  [King  v.  Turner  (rr)] 
and  Doe  d.  Perry  v.  Wilson,  (y) 

The  act  1  Vict.,  c.  26,  §  3,  has  pi^uded  any  question  of  this  nature 
DevtoeebTnn-  in  res:ard  to  wills  which  are  subject  to  its  operation,  bv 

Admitted  de-  i         «?        .  i  «  ,' 

viseeorfliurreo-  expfcssly  amrmmg  the  testamentary  power  of  an  unad- 
wills  act.  mitted  heir :  indeed  it  goes  much  further,  by  extending 

the  devising  power  to  an  unadmitted  devisee  or  surrenderee.     [It 
repeals  the  55  Geo.  III.,  c.  192,  which  only  supplied  a  surrender, 

(n)  See  Sir  T.  Plamer's  judgment  in  mitted  devisee  coold  deyise,  though  the 

Wain¥rrightv.  Elwell,  1  Mad.  632 ;  and  Sir  devisee  herself  could  not] 
L.  ShadwelPs  judgment  in  King  v.  Turner,        (q)  4  Bep.  22  b. 
2  Sim.  548,  [reversed,  1  My.  &  K.  456.]        (r)  11  Mod.  73. 

(o)  8  B.  <&  Ad.  664.  (a)  1  Anst  13. 

[(p)  Smith  V.  Triggs,  1  Str.  487,  and        (0  11  East  251. 
observations  of  Lord  Tenterden  in  Bight        (u)  Yelv.  144. 
V.  Banks,  p.  670.    It  is  material  to  notice        [(x)  1  Mj.  &  E.  456*.] 
this  point,  as  otherwise  the  case  would        (y)  5  Ad.  A  £11.  321 ;  [and  see  Doe  d« 

be  an  authority,  that  the  heir  of  an  unad-  Winder  v.  Lawes,  7  Ad.  &  £11. 196. 
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and  makes  the  will  itself^  without  any  Burrender,  confer  a  right  to 
admittanoe^  (z)  notwithstanding  that  the  testator  has  not  surrendered 
to  the  use  of  his  will,  or  notwithstanding  that  the  copyholds,  in  oonse- 
quenoe  of  the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a 
vill  or  otherwise,  or  in  consequence  of  there  being  a  custom  that  a  will 
or  surrender  to  the  use  of  a  will  should  continue  in  force  for  a  limited 
time  only,  or  any  other  special  custom,  could  not  have  been  disposed 
of  by  the  will  previously  to  the  passing  of  the  act.  Thus  all  questions 
arising  under  the  former  act  respecting  the  validity  of  a  devise,  in 
consequence  of  the  power  to  devise  being  still  left  dependent  on  the 
power  to  surrender  to  the  use  of  the  will  (though  the  surrender  itself 
was  not  required,)  are  now  set  at  rest.  But  in  Lacey  v,  ^wey  •.  hui. 
Hill,  (a)  it  was  held  that  the  new  act  does  not  merely  dis-  ^^^SJ 
peDse  with  the  surrender  and  the  custom,  but  gives  the 
devise  the  same  effect  as  if  there  actually  had  been  both ;  and  that 
consequently  a  ^general  devise  of  the  testator's  '^real  estate,'^  without 
more,  bars  his  widow  of  her  freebench.  Beading  the  act.  Sir  G.  Jessel, 
M.  £.,  said,  '^That  means  that  a  testator  is  to  have  the  same  power  of 
devising  copyhold  estate,  as  if  he  had  done  all  the  things  there  men- 
tioned ;  as  if  there  had  been  a  surrender,  or  as  if  there  had  been  a 
eastern,  and  so  forth.  It  breaks  in  upou  the  customary  law  of  copy- 
holds for  the  purpose  of  giving  an  unlimited  power  of  devise.  I  am 
of  opinion  that  the  same  effect  is  to  be  given  to  a  devise  of  copyholds 
under  the  new  law,  as  under  the  law  as  it  stood  before  the  wills  act, 
and  consequently  the  widow  is  not  entitled  to  freebench."  It  is  to  be 
presumed  that  in  this  case  the  custom  gave  freebench  of  lands  of  which 
the  copyholder  was  seised  at  his  death,  and  not,  as  is  the  custom  in 
some  manors,  (6)  of  those  of  which  he  was  seised  at  any  time  during 
the  coverture ;  since,  in  the  latter  case,  notwithstanding  a  custom  to 
surrender  to  the  use  of  the  will,  neither  a  devise  nor  an  actual  surren- 
der by  the  liusband  would  under  the  previous  law  have  barred  the 
freebench.] 

(i)  This  view  was  adopted  by  the  cotirt  fits  given  her  hj  the  will  if  the  freehenoh 

in  Garknd  v.  Mead,  L.  B.,  6  Q.  B.  441.  was  defeated  hj  the  devise.     It   need 

Admittance  is  still  necessary  to  vest  the  scarcely  be  observed  that  a  devise  by  one 

estate.  joint  tenant  will  not  work  a  severance, 

(a)  L.  E.,  19  Eq.  346.    The  contrary  since  the  power  of  devising  under  the  act 

mut  have  been  assumed  in  Thompson  v.  is  given  only  where  the  property  if  not 

Buna,  L.  B.,  16  Eq.  592.  It  was  need-  devised  would  go  to  the  customary  heir. 
lesB  there  to  argue  that  the  widow  must        [(b)  Biddell  v.  Jenner,  10  Bing.  29 

elect  between  her  freebench  and  the  bene-  (Manor  of  Cheltenham.) 
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Copyholders  also  participate  in  the  benefit  of  the  enactments  which 
extend  the  devising  power  to  after-acquired  real  estate,  and  otJher 
interests  not  before  devisable,  and  are,  on  the  other  hand,  bound  by 
those  which  (as  we  shall  see)  r^ulate  the  ceremonial  of  ezecation. 
Copyholds  are  also,  in  common  with  freeholds,  subject  to  the  several 
clauses  by  which  the  l^islatore  has  propounded  certain  new  canons  or 
rules  of  construction,  which  in  general  appear  to  be  of  a  nature  to 
admit  of  application  to  copyhold  estates,  (c) 

Bequests  of  chattel  interests  in  land  are  governed  by  principles 
Beqaestoof       whollv  different  from  those  which   res^ulate  devises  of 

chattel  inter-  "^  ,  ° 

ests  in  lands,  freehold  cstates :  they  do  not,  like  the  latter,  pass  directly 
to  the  legatee,  as  the  alienee  of  the  testator,  but,  forming  part  of  his 
.  personal  estate,  they  devolve  to  the  executor  or  other  general  personal 
representative,  who  is  bound,  in  subordination  to  the  paramount  claims 
of  creditors,  to  give  effect  to  any  bequest  in  the  will,  specific  or  residu- 
ary, comprising  the  property  in  question ;  20  and,  therefore,  even  under 
the  old  law,  it  was  quite  unnecessary,  as  r^arded  the  testator's  com- 

(c)  The  fonn  of  admittance  of  a  devisee  period  than  a  life,  or  more  properly  spetk- 

of  copyholds  is  now  somewhat  simplified  ing,  all  interests  for  a  d^niU  space  of 

by  Stat  4  and  5  Vict.,  c.  35, 22  88,  89,  90.]  time,  measured  by  years,  months,  or  days 

20.  ^'Thegeneral  rule  is  that  chattels  real  are  deemed  chattel  interests;  in  other 
shall  go  to  the  executor  or  administrator,  words,  testamentary,  and  of  the  nature, 
and  not  to  the  heir.  Chattels  real  are  for  the  purpose  of  succession,  of  other 
such  as  concern  or  savor  of  the  realty ;  or  chattels  or  personal  property.  Thus,  not 
in  other  words,  they  are  chattel  interests  only  on  a  term  of  one's  own  life,  or  for 
issuing  out  o^  or  annexed  to  real  estates,  tlie  life  of  another,  is  deemed  a  freehold ; 
Thus,  while  the  military  tenures  subsisted,  but  if  a  man  grant  an  estate  to  a  woman 
wardship  in  chivalry  was  accounted  such  dumsolafuii,  or  duraiUe  mduUate,  or  quamr 
an  interest,  and  accrued  to  the  executor  or  diu  se  bene  geeaeriJL,  or  to  a  man  and  woman 
adminbtrator,  and  not  to  the  heir ;  be-  during  the  coverture,  or  as  long  as  the 
cause  it  was  in  respect  of  a  tenure  of  land,  grantee  shall  dwell  in  such  a  house,  or  so 
or  other  hereditament,  and  was  for  years,  long  as  he  pays  £10,  ^.,  or  until  the 
viz.,  during  the  minority,  or  till  mar-  grantee  be  promoted  to  a  benefice,  or  for 
riage  had."  Wms.  Ex'rs  (6th  Am.  ed.)  any  like  unoeriain  time ;  in  all  these  cases 
746;  Qo,  Lit.  118  b;  2  Black.  Com.  3S6;  the  lessee  has  an  estate  of  freehold  in 
GKsdolph.,  pt.  2,  ch.  13,  2  2 ;  Went  OS,  Ex.  judgment  of  law ;  while  a  lease  for  ten 
126,  (14th  ed.) ;  Shep.  Touch.  468.  ^  All  thousand  years  is  not  a  freehold,  but  chat- 
leases  and  terms  of  lands,  tenements  and  tel  interest.  If  an  estate  be  limited  to  A. 
hereditaments,  of  a  chattel  quality,  are  B.  and  his  assigns  during  C.  D.'s  life^  it  is 
chattels  real,  and  will  go  to  the  executor  a  freehold  interest ;  but  if  it  be  limited  to 
or  administrator ;  but  he  has  no  interest  A.  B.  and  his  assigns  for  a  certain  number 
in  the  freehold  terms  or  leases.  The  of  years,  if  G.  D.  shall  so  long  live,  it  is  a 
general  rule  for  distinguishing  these  two  chattel,  and  will  go  to  his  executors  or 
kinds  is,  that  all  interests  for  a  shorter  administrators.    If  a  lessee  for  years  of  a 
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petencjr  of  disposition,  to  go  into  the  inquiry,  whether  he  was,  at  the 

time  of  making  the  will,  possessed  of  a  term  of  years  which  formed 

cure  of  land  grants  to  another  a  rent  oat  to  the  heir.     So  if  a  lease  for  yean  i» 

aftheBaidcairefor  the  life  of  the  grantee,  given  to  A.  and  the  heirs  male  of  his 

that  18  a  good  charge  daring  the  term,  if  body,  and  for  default  of  such  issue,  to  B. 

the  grantee  so  long  liye ;  but  in  such  a  and  the  heirs  male  of  his  body,  these 

cue  the  grantee  hath  but  a  chatteL    A.  words  give  to  A.  the  absolute  property  in 

msde  a  lease  to  B.  for  life  by  indenture,  in  the  whole  estate  and  interest  transmissi- 

which  was  a  proviso  that'if  the  lessee  died  ble  to  his  personal  representatives.    In  a 

before  the  end  of  sixty  years  then  next  modem  case  the  testator  devised  his  real 

ensoing,  his  executor  should  have  and  en-  estate  to  A.  for  life,  without  impeachment 

joy,  as  in  the  right  and  title  of  the  lessee,  &c  with  remainder  to  trustees  to  procare 

for  term  of  so  many  of  the  years  as  contingent  remainders,  with  remainder  to 

imoaiited  to  the  whole  number  of  sixty,  the  heirs  of  the  body  of  A.    By  codicil,. 

BO  that  the  commencement  of  the  said  reciting  the  after-purchase  of  a  leasehold 

fiizty  shall  be  accounted  from  the  date  of  estate,  he  devised  the  same  to  the  trustees 

the  said  indenture.    The  lessee  made  two  named  in  his  will,  'for  such  estate  and 

executoiB  and  died.    One  of  them  entered  estates  and  in  such  manner  and  form'  as 

into  the  land.    And  the  opinion  of  the  his  real  estates  were  given  by  will.    It 

coart  was,  that  no  lease  for  years  was  was  held  that  A.  taking  an  estate  tail  in- 

made  by  this  proviso  in  the  lease,  nor  by  the  real  estates  under  the  will,  was  never- 

remainder  in  his  executor ;  because  noth-  theless  entitled  to  the  absolute  interest  in 

ing  of  the  said  term  was  limited  to  the  the  leasehold  bequeathed  by  the  codicil. 

lessee  for  life  as  remainder  to  him  and  his  Brouncker  v.  Bagot,  1  Meriv.  271.    With 

execatois."  Gravenor  v.  Parker,  Anders,  respect  to  the  limitation  of  real  estates, 

19 ;  Wms.  Ex'rs  (6th  Am.  ed.)  749,  et  ieq.  where  an  estate  for  life  is  given  to  th» 

'^ Since  an  estate  of  freehold  or  inherit-  ancestor,  followed  by  a  subsequent  limita- 

ance  cannot  be  derived  out  of  a  term  for  tion  to  his  heirs  general  or  special,  th» 

years,  no  words  of  limitation  can  alter  subsequent  limitation,  as  in  the  case  just 

(he  nature  of  the  latter  with  respect  to  stated,  vests  in  the  ancestor,  and  the  heir 

the  purposes  of  succession.     Thus  if  a  takes  not  by  purchase.     Bo  in  the  limita- 

lesse  for  years  be  made  to  a  man  and  his  tion  of  leasehold  estates,  generally  speak* 

heiiB,  it  shall  not  go  to  his  heirs  but  his  ing,  if  a  term  for  years  be  devised  to  on» 

executors.     So  if  a  lease  for  years  be  for  life,  and  afterwards  to  the  heirs  of  his 

made  to  a  bishop,  parson  or  other  tole  oor-  body,  these  words  are  words  of  limita- 

poration  and  his  successors,  yet  it  will  go  tion,  and  the  whole  vests  in  the  first 

to  the  executors  of  the  lessee ;  because  a  taker,  and  is  transmissible  to  his  executor. 

term  for  years  being  a  chattel,  the  law  al-  *   *    However  if  there  appears  any  other 

lows  none  but  personal  representatives  to  circumstance  or  clause  in  the  will,  to  show 

sooceed  thereto,  nor  can  this  mode  of  sue-  the  intention  that  these  words  should  be 

cession  be  altered  by  any  limitation  of  the  words  of  purchase,  and  not  words  of  lim- 

party.  Again  it  is  a  principle  of  law,  that  itation,  then  it  seems  the  ancestor  takes 

a  limitation  of  a  i>er8onal  estate  to  one  in  for  life  only,  and  his  heir  will  take  by 

tail  vests  the  whole  in  him.    Tiierefore,  purchase  to  the  exclusion  of  his  execu* 

where  a  term  for  years  is  devised  to  one  tor.     The  chattels  real  which  go  to  the 

and  the  lieirs  of  his  body,  or  to  the  heirs  executor  or  administrator  are  not  oon- 

male  of  his  bod  Y,the  term,  at  the  death  of  the  fined  to  terms  or  leases  of  lands,  but 

devisee,  shall  go  to  the  executor  and  not  extend  to  chattel  interests  in  incorporeal 
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part  of  his  property  at  bis  decease ;  (d)  such  an  inquiry  being  no  less 
irrelevant  *in  the  case  of  a  bequest  of  leaseholds  held  by  a  chattel 
lease^  than  in  that  of  a  horse  or  a  watch^  or  any  other  personal  chattel. 

liereditaments,  sach  as  leases  for  years  of  sent     If  the  testator  had  a  term  for 
•commons,  tithes,  fairs,  markets,  profits  of  years,  this  vests  in  the  ezecator  or  admin- 
leets,  corodies  for  years,  and  the  like.  In  istrator,  and  he  cannot  refuse  it  though 
the  case  of  a  tenancy  from  year  to  year  it  be  with  nothing ;  for  the  executorship 
as  long  as  both  parties  please,  since  the  or  admimstratorship  is  entire,  and  mnst 
<leath  either  of  the  lessor  or  lessee  does  be  renounced  in  toto,  or  not  at  alL  Gener- 
not  determine  it,  the  interest  of  the  ten-  ally  speaking,  the  courts  of  equity  follow 
ant  is  transmissible  to  his  executor  or  the  rules  of  law  in  their  construction  of 
administrator.     Therefore  due  notice  to  equitable  interests;  and,  consequently,  the 
quit  must  be  given  to  the  latter  before  beneficial  interests  in  a  term,  where  the 
the  lessor  or  his  representative  can  re-  person  entitled  to  it  has  no  higher  inter- 
«over  in  ejectment ;  and  the  executor  or  est  in  the  estate,  is  treated  as  a  chattel 
administrator  of  the  lessee  may  maintain  interest,  and  is  transmissible  to  the  per- 
^ectment ;  and  it  was  held  no  objection  sonal  representatives  in  the  same  manner 
that  the  demise  in  tlie  declaration  was  as  the  legal  estate.    There  is,  however,  t 
itoted  to  be  for  seven  years.     So  where  particular  sort  of  term,  usually  called  a 
'  W.  H.,  being  a  tenant  from  year  to  year  *  Term  attendant  upon  the  inheritance^' 
to  Lady  H.  died,  leaving  his  widow  in  the  beneficial  interest  in  which  ib  regard- 
possession  and  J.  H.  some  time  after-  ed  in  equity  in  a  peculiar  way ;  and  con- 
wards    took   out  administration  to  the  sidered  as  completely  consolidated  with 
•deceased,  but  the  widow  continued  in  the  freehold  and  inheritance,  so  as  to  fol- 
posseesion,  paying  rent  to  Lady  H.  with  low  the  fee  in  all  the  various  modifica- 
the   knowledge   of  J.    H.,    who   never  Uons  and  charges  to  which  it  may  be 
objected  to  such  payment  or  made  any  subjected  by  the  acts  of  law  or  of  the 
demand  of  rent,  it  was  held,  that  there  owner.      The  consequence  is  that  this 
was  no  evidence  of  a  determination  of  interest  is  not  looked  upon  in  equity  as 
the  tenancy  from  year  to  year  by  opera-  a  chattel ;  it  is  not  assets  in  the  hands  of 
tion  of   law,  and  that  the  administrator  the  executor  or  administrator,  nor  was  it 
was  entitled  to  recover  possession  from  formerly  liable  to  the   simple  contrsct 
ihe  widow.''    Doe  v.  Wood,  14  M.  &  W.  debts  of  the  deceased,  but  is,  together 
682;  Wms.  Ex'rs  (6th  Am.  ed.)  750,  et  with  the  fee,  real  assets."     Wms.  Ex'n 
Hq,    ''If  a  lease  be  made  to  several  for  (6th  Am.  ed.)  754.    ''When  a  term  for 
a  term  of  years,  and  one  of  the  joint  ten-  years  is  created  for  a  particular  purpose, 
ants  dies,  Ms  interest  accrues  to  the  sur-  as  for  raising  money  for  payment  of  debts, 
vivors,  and  his  executors  or  administra-  or  portions  for  younger  children,  and  the 
tors  shall  take  none.  It  may  be  advisable  purpose  for  which  the  term  was  created 
here  to  remark  that  even  when  a  term  for  is  satisfied,  the  termor  is  considered  in 
years  is  specifically  devised,  it  will,  in  equity  as  a  trustee  for  the  owner  of  the 
the  first  instance,  vest  in  the  executor,  by  inheritabce ;  and  though  at  law  the  term 
virtue  of  his  office,  for  the  usual  purposes  is  deemed  a  term  in  gross  in  such  trustee, 
to  which  the  testator's   assets  shall  be  yet  in  equity  it  follows  the  fee,  and  ii 
applied,  and  the  legatee  has  no  right  to  looked  upon  as  completely  consolidated 
«nter  without  the  executor's  special  as-  with  it.    Hence  it  is  not  r^;arded  as  pez^ 

(d)  See  Wind  v.  JekyI,  1  P.  W.  575;  see  also  James  v.  Dean,  11  Vee.  888. 

[*62] 
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Freeholds  jmr  autre  tne  require  a  distinct  consideration  in  connectioD 
with  the  testamentary  power.  This  species  of  estate  stands  Freeholds  pur 
distinguished  from  all  other  interests,  freehold  or  chattel, 
by  this  peculiar  quality,  that  it  is  capable  of  being  rendered  transmissi- 
ble to  either  real  or  personal  representatives,  according  to  the  terms  of 
the  instrument  creating  the  estate,  or  rather  the  instrument  vesting  it  in 
the  deceased  owner,  or  in  the  person  under  whom  he  derived  his  title 
bj  act  of  law :  for  it  seems  now  to  be  admitted  that  the  devolution  of 
the  estate  is  regulated  by  the  words  of  limitation  contained  in  the  last 
conveyance,  without  regard  to  the  mode  of  its  original  creation. 
Estates  pur  ctutre  trie  are  devisable  by  the  express  terms  of  the  statute 
of  fipauds,  (29  Car.  11.,  c.  3,  §  12),  the  act  of  Henry  VIII.  being 
(aooording  to  the  prevalent  and  probably  the  better  opinion)  confined 
to  estates  of  inheritance  in  fee  simple.  (e)21 

iQiial  aoKts  in  the  hands  of  the  ezecator  withont  a  legal  owner."  2  Black.  Com.  26S. 

of  the  penon  entitled  to  the  fee,  bat  as  However,  a  civiliced  communis  oonld 

leal  aasetB  wldch  go  to  hia  heir.     Tet  not  long  tolerate  so  primitive  a  state  of 

this  most  not  be  understood  of  eveiy  term  things,  and  therefore  it  was  enacted  hy 

which  attends  the  inheritance ;  for  where  the  statute  of  frauds,  (29  Oar.  IL,  o.  8^  } 

a  termor  purchases  the  freehold  and  in*  12,)  which  was  explained  by  14  Qeo,  III.^ 

heritance,  and  takes  a  conveyance  thereof  a  20,  that  an  estate  pur  avirt  vU^  not 

u  the  name  of  a  trustee^  although  the  limited  to  the  owner  and  his  heirSi  might 

term  in  himself  will  be  attendant  on  his  be  disposed  of  bj  will ;  or,  if  the  owner 

equitable  fee-eimple,  jet,  at  hia  death,  it  died  intestate^  that  it  should  go  to  his  ad« 

viU  be  assets  in  the  hands  of  his  personal  ministrator  as  personalt j.    If  the  estate 

representatives.      But  by  stat  S  and  9  were  limited  to  the  owner  and  his  hein, 

Vict,  c  112^  after  December  81st,  1845,  then  the  heix^'^the  special  occupant"— 

ill  terms  attendant  on  the  inheritance  should  hold  the  estate,  and  it  would,  in 

shall  determine,  unless  for  protection,  that  case,  be  assets  by  descent  in  hia 

in  certain  cases,  against  incumbrances."  hands,    "  It  may  be  remarked  that  an  es- 

Wms.  Ex'rs  (6th  Am.  ed.)  1779.  tate  granted  pwr  anOrt  ns  to  a  man  and 

(e)  Anon^  Cart  211.  the  heirs  of  his  body  is  called  a  qwui  en- 

21.  Anciently,  an  estate  pwr  aiOrt  v»^—  tail  and  as  regards  its  descent  is  like  any 

i.  e^  a  lease  for  the  life  of  another— not  other  estate  taiL    The  heir  to  an  estate 

limited  to  a  man  and  his  heirs,  would,  at  tail,  or,  as  he  is  called,  the  special  heir, 

the  death  of  the  owner,  have  belonged  to  is  not  mentioned  in  the  wills  act,  1838, 

no  one.    Therefore,  he  who  first  obtained  so  it  is  assumed  that  quasi  entails,  if  the 

the  possession  of  it  upon  the  death  of  the  entail  be  not  barred,  are  not  devisable 

owner  might  have  held  it  during  the  life  and  are  not  subject   to  debts.     Aa   U> 

of  the  eetto»  qui  vie.    The  person  so  ob-  whether  an  executor  may  be  special  oo- 

taming  and  holding  it  was  called  the  cupant  of  an  incorporeal  hereditament, 

"general  occupant"     "This   seems   to  see  Sngden  on  Powers  193,  note."    flood 

have  been  recurring  to  first  principles  on  Wills  134,  note  (c).    See  Sogden  on 

and  calling  in  the  law  of  .nature  to  ascer-  Powers  (4th  ed.)  98,  note ;  also  a  note  of 

tun  the  property  of  the  land  when  left  Morley  A  Ooote  to  their  edition  of  Wat- 
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Though  the  statute  of  frauds  required  three  ^taesses  to  the  devise 
Devolution  of    of  an  estate  ywr  avJbre  vie^  yet  where  the  property  devolved 

<iutnvi6,  otherwise  than  to  the  heirs  of  the  owner,  (i.  «.  where  it 

kins  on  Conveyancing  69 ;  also  Low  v,  as  being  repugnant  to  'the  words  in  the 
Borrow,  3  P.  Wms.  264  note  (D),  and  the  premises.    A  qnestion  has  been  raked 
observations  of  Tindal,  G.  J.,  in  Bearpark  upon  the  construction  of  this  statnte^  (29 
«.  Hutchinson,  7  Bing.  187.  "  In  Northen  Gar.  U.,  c.  3,  J  12,)  whether,  if  a  rent  be 
V.  Gamegie,  4  Drew.  587,  Eindersley,  V.  limited  to  a  man,  his  executors  and  ad- 
C^  expressed  a  clear  opinion,  that  though  ministrators,  pur  autre  me,  and  the  grantee 
where  the  property  is  incorporeal,  there  die,  living  cestui  qwe  vie,  and  without 
cannot  be  a  general  occupant,  there  was  having  disposed  of  it  in  his  lifetime^  it  is 
nothing  to  prevent  special  occupancy,  not  determined,  notwithstanding  the  stat- 
and  the  learned  judge  proceeded  to  say,  ute ;  on  the  ground  that  it  was  intended 
that   he  should   have  no  hesitation  in  to  apply  to  those  estates  only  in  which 
coming  to  the  conclusion  that  an  executor  executors  or  administrators,  if   named, 
may  be  a  special  occupant  of  an  inoorpo-  might  take  as  special  occupants,  and  oon- 
real  hereditament    In  the  case  before  sequently  not   to  incorporeal    heredita- 
his  Honor,  there  was  a  limitation  of  an  mentB«    (Northen  v,  Carnegie,  ubi  supra.] 
incorporeal  hereditament  to  A.  his  heirs  The  better  opinion  seems   to    be   that 
and  assigns  for  lives,  and  A.  conveyed  it  the  statute  nevertheless  gives  the  estate 
io  trustees,  their  executors  and  adminis-  to  the  executors  or  administrators ;  (Ken- 
trators,  upon  contingencies  which  never  dal  v.  Micfield,  Baniard  Gh.  CSas.  46 ; 
happened;  and  it  was  held'^ihat  he  had  Jenison  v.  Lexington,  1  P.  Wms.  665;) 
|)arted  with  his  whole  estate  at  law,  but  but  to  avoid  the  doubt,  it  has  been  usual 
with  a  resulting  beneficial  interest  in  him,  to  limit  the  rent  to  the  grantee,  his  ex- 
insomuch  as  he  had  limited  on  the  con-  ecutors  and  assigns,  for  a  certain  number 
tingencies."    Wms.  Ex'rs  (6th  Am.  ed.)  of  ypars,  determinable  on  the  death  of  the 
755,  note  (e).    ''  A  question  has  arisen,  eettnU  que  vie.    In  Bearpark  v.  Hutchin- 
viz.,  to  whom  the  estate  pur  autre  vie  son,  ubi  tupra,  it  was  held  by  the  Court 
would  go  if  limited  to  a  man,  his  heirs,  of  Common  Pleas,  after  taking  time  to 
executors  omd  administraiors ;  and  it  was  consider,  that  where  a  rent  chai^  was 
argued  in  favor  of  creditors  generally,  granted  to  a  man  during   the    li^  of 
that  the  administrator  was  entitled ;  but  another,  without  further  words,  and  the 
the  court  decided  for  the  heir.    (Atkin-  grantee  died  during  the  life  of  the  cestui 
son  V,  Baker,  4  T.  R  229.    This  was  the  que  vie,  the  right  to  the  rent-charge  vested 
<:ase  of  a  deed.    But  the  same  had  been  in  the  personal  representative.  And  Tin- 
held  in  the  case  of  a  will.    Carpenter  v.  dal,  G.  J.,  in  delivering  the  judgment  of 
Dunsmore,  3  El.  &  Bl.  918.)    In  another  the  court,  observed,  with  respect  to  the 
case,  (Doe  v.  Steele,  4  Q.  B.  663,)  where  objection  that  the  statute  is  limited  to 
a  tenant  in  fee  conveyed  lands  to  'H.  A«r  such  estates  as  were  capable,  before  the 
heirs  and  assigns  to  hold  to  H.  and  her  as-  statute,  of  occupancy,  that  'special  occn- 
^igns  during  the  life  of  G.,'  it  was  held  pant  of   rent '   was  a  l^gal   phrase,  in 
that,  after  H.'s  death,  G.,  who  was  her  common   use   and   possessing  a  known 
heir,  was  entitled  to  hold  for  his  life  as  meaning,  before  the  statute,  as  descrip- 
apecial  occupant,  and  that  the  land  did  tlve,  not  of  the  person  who  should  enter 
not  pass  to  H.'s  executors  by  the  words  and  occupy,  but  who  should  receive  or 
in  the  habendum  *  to  H.  and  her  assigns,'  take  rent ;  and  Uiat  therefore  the  sounder 
but  that  these  words  must  be  disregarded,  construction  of  the  second  branch  of  the 
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was  limited  either  to  his  executors  or  administrators,  or  to  the  last 
taker  indefinitely,  without  any  express  mention  of  either  class  of  repre- 
fientadves,)  it  was  distributable  as  part  of  his  personal  estate,  whether 

fltatoie  WIS  to  make  it  inclade  the  grantee  dsion  has  been  qaestioned.  Whether  the 
of  rent,  dnce  snch  estates  were  held  in  real  or  the  personal  representative  would 
oommon  parlance  to  be  the  subject  of  haye  been  the  person  to  take  is  a  point 
gpedal  occnpanc  J.  If  the  executor  should  on  which  the  authorities  appear  to  be  con- 
die  intestate,  it  may  be  doubted  whether  flicting.  In  Doe  v.  Lewis,  (9  M.  &  W. 
the  estate  would,  under  this  statute,  go  to  662,)  where  the  estate  had  been  deyised 
bis  administrator,  or  to  the  adminis-  to  the  grantee,  his  heirs  and  assigns,  for 
ttator  de  6oitit  wnu  (Oldham  v.  Pickering,  lives,  and  he  devised  the  premises,  during 
Oarth.  376.)  Under  the  above  statute  the  residue  of  the  lease,  to  W.  J.  L.  and 
the  owner  of  an  estate  pur  autre  vie  may  hie  aeeigne,  who  died  intestate,  it  was  held 
devise  it  to  several  in  succession,  so  by  the  barons  of  the  exchequer  that  the 
IS  to  designate  who  shall  occupy  till  estate  did  not  go  to  the  heir  ofW.  J.  L.,  but 
teetd  que  vie  dies,  and  to  leave  no  inter-  to  his  personal  representative  ,*  for  that 
Til  or  chasm.  But  a  question  may  arise  the  devise  by  the  original  grantee  defeated 
as  to  what  shall  become  of  the  estate,  the  title  of  his  own  heir  as  special  occa> 
if  it  be  only  partially  devised,  i.  «.,  if  it  pant,  and  his  devisee,  W.  J.  L.,  took  the 
be  devised  for  a  period  which  expires  be-  estate  to  hold  to  him  and  his  assigns  for 
bn  the  estate  pur  autre  vie  ends.  In  Doe  the  residue  of  the  term ;  and  on  the  deaUi 
cBobinson,  (8  B.  <&  C.  296,)  the  Court  of  W.  J.  L.,  as  there  was  no  devise  of  the 
ofE.B.  decided  that  the  residue,  whereof  estate,  nor  special  occupant  thereof,  it 
tbere  is  no  devise,  belongs  to  the  repre-  paarad  to  the  executors  or  administrators 
sentatives  of  the  devisor.  There  the  ten-  of  W.  J.  L.  ('  the  party  that  had  the  es- 
ut  of  lands  wUch  had  been  granted  *  to  tate  thereof)  within  the  express  words 
bim  and  his  heirs '  'pur  autre  vie,  deyised  of  the  statute  of  frauds.  But  in  Wall  v, 
tbem  to  A  By  without  saying  more,  and  A  Byme^  (2  Jones  A  Lat  118,)  where  a  les- 
B  died  living  oeetui  que  vie.  And  it  was  see  of  lands  which  had  been  demised  to 
beld  that  the  heir  of  the  devisor  was  en-  him,  his  heirs  and  assigns,  pur  autre  vie, 
titled  as  special  occupant  In  that  case  devised  all  his  real  freehold  and  personal 
tbe  ooort  held  that  the  words  used  were  property  to  his  wife  and  children,  share 
Dot  sufficient  to  pass  the  whole  interest  and  share  alike ;  and  one  of  the  children, 
If  tbe  devise  had  been  of  the  whole  term  who  survived  the  testator,  died  intestate; 
itself^  or  of  the  whole  interest  of  the  de-  it  was  held  by  Sugden,  Lord  ChanceUor 
visor  to  A  B,  without  more,  the  represen-  of  Ireland,  that  the  heir-at-law  of  such 
tative  of  A  B  would  have  been  entitled,  child,  and  not  his  personal  representative, 
notwithstanding  no  words  of  limitation  was  entitled  to  his  share  of  the  estate  pur 
were  used  in  the  devise.  It  should  seem  autre  vie.  And  the  learned  judge  said 
tbst  in  tbe  case  of  a  will  made  after  the  that  if  ever  a  point  was  closed  by  decision 
jear  1837,  the  whole  interest  would  pass  it  was  this :  that  where  a  man  had  an  es- 
to  the  devisee  under  the  words  of  the  be-  tate  pur  autre  vie  limited  to  him  and  his 
quest  need  in  Doe  v,  Bobinson,  by  reason  heirs,  and  devises  that  estate  by  words, 
of  the  statute  1  Vict,  c  26,  {  28.  And  which,  without  words  of  limitation,  would 
it  has  been  doubted  whether  the  words  pass  the  quasi  inheritance,  and  the  de- 
tned  in  Doe  v.  Bobinson  were  not  suffi-  visee  dies  intestate,  the  persons  to  take 
cien^  even  before  the  act,  to  pass  the  are  the  heirs,  and  not  the  personal  repre- 
whole  tenn ;  and  the  authority  of  that  de-  sentative  of  the  devisee ;  that  the  point 
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he  died  testate  or  Intestate ;  and  by  a  neoe&ry  oonsequenoe  of  this 
principle^  an  executor  taking  it  as  such  was  bound  to  give  eflbct  to  any 
bequest  or  direction  in  tlie  will  affecting  such  property^  though  the 

was  so  decided  in  Ireland  many  years  IL,  c  20,  2  0»  which,  after  rediing  the 
since  (Blake  v.  Jones  d«  Blake,  1  Hud.  statute  of  Car.  11.,  and  that  doubts  had 
&  Bro.  227,  note),  and  that  decision  had  arisen,  where  no  devise  was  made  of  such 
been  followed  in  England  (Phillpotts  v.  estates,  to  whom  the  surplus  of  sodi  es- 
James,  3  Dougl.  425),  and  many  opinions  tates,  after  the  debts  of  such  deceased 
had  been  given  upon  it;  and  he  must,  owners  thereof  are  fully  satisfied^  ahaU 
therefore,  decline  to  hear  the  question  ar-  belong,  enacts,  'that  such  estates  jwr  oa^ 
gued.     His  lordship  distinguished   the  tre  vie,  in  case  there  be  no  special  oocu- 
case  of  Doe  v.  Lewis,  on  the  ground  that  pant  thereof,  of  which  no  devise  shall 
there  the  devise  was  to  a  man  and  his  as-  have  been  made  according  to  the  said  act 
f^^fM^  which,  it  was  held,  did  not  mean  for  prevention  of  frauds  and  peijuries,  or 
hein;  whereas  in  the  case  before  him  the  so  much  thereof  as  shall  not  have  been 
devise  was  in  general  terms,  and  in  words  so  devised,  shall  go^  be  applied  and  dis- 
whioh  were  sufficient  to  pass  the  entire  tributed,  in  the  same  manner  as  the  per- 
interest  of  the  testator  under  the  lease  to  sonal  estate  of  the  testator  or  intestate/ 
hia  devisees ;  and  that  both  law  and  good  Neither  of  these  statates^  however,  pro- 
sense  required  that  the  devisee  should  vides  expressly  for  the  case  of  a  tenant 
take  the  same  interest  which  he  himself  pur  anUre  fde  dying  intestate  as  to  that 
had.    Thia  distinction,  however,  does  not  estate,  bnt  having  made  a  valid  will  of 
appear  to  reconcile  the  two  decisions  sat-  his  perMualty;  or,  in  other  wordu^  the 
is&ctorily,  nor  to  afford  any  answer  to  the  statutes  omit  to  state  whether  the  aoiplos 
reasoning  on  which  the  Court  of  Ex-  shall  in  such  case^  go  according  to  the 
chequer  proceeded.    By  stat  1  Vict,  c  personal  estate  disposed  of  by  the  wiD,  or 
26, 1  8,  (which,  however,  does  not  extend  as  undisposed-of  personal  estate.    Kor  is 
to  any  will  made   before   January  1st,  any  provision  made  by  these  statutes  ibr 
1838,)  estates  pur  autre  vie  may  be  dis-  the  surplus  which  may  be  in  the  hands 
posed  of  by  will,  executed  as  required  by  of  an  executor  or  administrator  as  special 
that  act^  whether  there  shall  or  shall  not  occupant    Both  these  points  were  folly 
be  any  special  occupant  thereof  and  of  considered  by  Lord  Eldon,  in  the  case  of 
whatever    tenure    they    shall    be,   and  Bipleyv.Waterworth,(7  Ve8.42S.)There, 
whether  the  same  shall  be  a  corporeal  or  lands  had  been  limited  to  a  man,  his 
incorporeal  hereditament"    Wms.  Ex'rs  executors,  adniinbtratorB,  and  aastgns  pitr 
(6th  Am.  ed.)  756,  et  seg.    **  It  must  be  autre  me :  he  died,  having  published  lus 
remarked  that  this  statute  does  not  declare  will  (not  attested  according  to  the  statute 
to  whom  the  residue  or  surplus^  which  of  frauds),  and  appointed  an  executor, 
shall  remain  in  the  hands  of  the  execn-  and  made  a  residuazy  bequest  of  his  per- 
tors  or  administrators,  shall  belong,  in  sonal  estate.    There  were  four  distinct 
case  the  estate  goes  to  them  under  the  claimants,  the  heir-at-law,  the  residuary 
statute.    And  in  the  case  of  Oldham  v.  legatee,  and  the  next  of  kin ;  and  a  claim 
Pickering,  (Carth.  376,)  it  was  determined,  was  made  by  the  executor  for  his  own 
that  such  residue  was  not  distributable  benefit   For  the  heir-at-law  it  was  urged, 
amongst  the  next  of  kin ;  for,  notwith-  that  it  was  real  estate,  vis.,  a  descendible 
standing  the  alteration  by,  the  statute,  the  freehold ;  that  it  would  not  pass  by  an 
estate  remained  freehold.    This  gave  oc-  unattested  will,  and  an  executor  oonld 
casion  to  the  paining  of  the  stat  14  Qeo.  not,  at  common  law,  take  a  special  ooco- 
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will  might  not  have  been  attested  in  the  manner  required  hy  the  statute 
in  question.  (/)  Bj  the  1  Yiot.,  c.  26^  §  3,  [the  previous  enactments 
respecting  estates  pur  avJtre  vie  were  repealed,  and]  the  testamentarj 

pant;  and,  therefore,  the  keir-at-law  was  in  cose  there  shall  he  no  special  occupant 
entitled.    For  the  residuary  legatees  and  of  anj  estate  pwr  axUrt  vU,  whether  free- 
next  of  kin,  it  was  nrged  that  an  executor  hold  or  castomary  freehold,  tenant-right^ 
might,  at  common  law,  take  an  estate  jrar  castomary  or  copyhold,  or  of  any  other 
omkrt  vie,  as  special  occupant ;  and  that  tenure,  and  whether  a  corporeal  or  inooi^ 
eren  prior  to  the  statute  of  frauds,  it  was  poreal  hereditament,  it  shall  go  to  the 
assets  in  his  hands ;  and  that  it  would  he  executor  or  administrator  of  the  party 
Mnmge  if  ( the  statute  providing,  that  that  had  the  estate  thereof  hy  yirtue  of 
where  there  is  no  special  occupant,  it  the  grant ;  and  if  the  same  shall  come  te 
shall  go  to  the  executor,)  it  should  not  go  the  executor  or  administrator  either  by 
to  the  executor,  where  it  is  expressly  reason  of  a  special  occupancy  oc  hy  yit- 
pyen  to  him ;    and   that  the  executor  tue  of  this  act,  it  shall  be  assets  in  his 
wodd,  as  special  occupant,  take  it  as  per-  hands,  and  shall  go  and  be  applied  and 
woal  estate  chargeable  with  debts,  and  distributed  in  the  same  manner  as  the 
mbject  to  application  as  personal  estate,  personal  estate  of  the  testator  or  intes- 
after  debts  paid.     The  Lord  Chancellor  tate.    In  the  case  last  cited,  Lord  Eldon 
was  of  opinion  that  it  could,  in  no  erent,  observed,  with  respect  to  the  claim  ot 
go  to  the  heir;  that  it  did  not  belong  to  the  executor  for  his  own  benefit^  that  be 
the  executor ;  and  that^  as  between  the  doubted  whether  an  executor  or  adminis- 
next  of  kin  and  residuary  legatee,  the  trator  ever  takes  anything  as  such  wU«h 
exeratorwas  in  equity  a  trustee  for  those  he  will  not  be  bound  to  apply  as  personal 
to  whom  the  testator  had  given  the  per-  estate  of  the  testator  or  intestate :  And  in 
sonal  estate,  by  a  will  sufficient  to  pass  Milner  v.  Harewood,  18  Yes.  273,  his  lord- 
personal  estate,  and,  therefore,  he  must  ship  recurring  to  his  decision  in  Bipley 
be  oonrideied  as  holding  it  for  the  residu-  v.  Waterworth,  said,  *  I  have  determined, 
aiy  legatee.    With  respect  to  estates  pwr  and  I  see  no  reason  to  dissent  from  1^ 
oittrs  vis  of  any  deceased  person,  who  that^  where  the  executor  is  the  special 
shall  not  have  died  before  the  1st  day  of  occupant,  taking  as  executor,  he  must 
January,  1888,  the  statute  1  Vict,  c.  26,  hold  that  as  all  other  property  taken  by 
after  repealing  the  above-mentioned  stat-  an  executor,  and  therefore  distributable 
ates  of  Gar.  U.  and  Geo.  U.  and  enact-  in  this  court'     From  this  principle  ii 
ing  by  section  8,  that    the   power   of  seems  to  be  a  necessary  deduction,  that 
every  person  to  devise  his  estate  shall  whenever  personal  estate  is  limited  to 
extend  to  estates  fvr  awtre  vie,  whether  executors  or  administrators  as  purchasera, 
there  shall  or  shall  not  be  any  special  they  will  take  for  the  benefit  of  the  per- 
occapant  thereof,  and  whether  the  same  sons   entitled   to    the   personal  estate.^ 
shall   be   a  corporeal    or    incorporeal  Wms.  Ex'rs  (6th  Am.  ed.)  1776,  el  9eq. 
hereditament,  proceeds  to  enact,  by  sec-  An  estate  pur  autre  vie  ib  now  personal 
tion  6,  that,  'if  no  disposition  by  will  assets,  yet  it  may  be  devised  under  the 
shall  be  made  of  any  estate  pur  autre  vie  term  lands.    Wright  v.  Trustees  Meth. 
of  a  freehold  nature,  the  same  will  be  Ep.  Ch.,  1  Hoff.  Ch.  202. 
chargeable  in  the  hands  of  the  heir,  if  it        (/)  Eipley  v.  Waterworth,  7  Ves.  425; 
shall  oome  to  him  by  reason  of  special  [in  connection  with  which  case,  see  Bear- 
occnpancy,  as  assets  by  descent,  as  in  the  park  v.  Hutchinson,  7  Bing.  178,  4  M.  A 
case  of  freehold  land  in  fee  simple ;  and  Pay.  848,  as  to  rents  pur  autre  vie. 

H 


178  WHAT  MAY  BE  DEVISED  OB  JJBQUEATHED.       [COHAP.  TV. 

power  is  expressly  extended  to  such  estates^  whether  there  sliall  or  shall 
not  be  any  special  occupant  thereof^  and  whether  the  same  shall  be 
freehold,  customary  freehold,  tenant-right,  customary  or  copyhold,  or 
of  any  other  tenure,  and  whether  the  same  shall  be  a  corporeal  or  an 
incorporeal  hereditament ;  [and  by  §  6  it  is  enacted,  that  if  no  disposi- 
tion shall  be  made  of  any  estate  pur  atitre  vie  of  b.  freehold  nature,  it 
shall  be  assets  in  the  hands  of  the  heir,  and  that  in  case  there  shall  be 
no  special  occupant  of  any  estate  pur  avJtare  vie,  whether  freehold  or  cus- 
♦tomary  freehold,  tenant-right,  customary,  or  copyhold,  or  of  any  other 
tenure,  and  whether  a  corporeal  or  incorporeal  hereditament,  it  shall 
go  to  the  executor  or  administrator  of  the  party  that  had  the  estate 
thereof  by  virtue  of  the  grant;  and  if  the  same  shall  come  to  the 
executor  or  administrator,  either  by  reason  of  a  special  occupancy  or 
by  virtue  of  the  act,  it  shall  be  assets  in  his  hands,  and  shall  go  and  be 
applied  and  distributed  in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate.  So  that  where  a  bastard  having  the  trust  of  an 
'estate  pur  avJtre  vie  limited  to  him  and  his  heirs,  dies  without  heir, 
there  being  thus  no  special  occupant,  the  property  goes  in  case  of 
intestacy  to  the  administrator  in  trust  for  the  crown :  {g)  or  if  there  be 
a  will  appointing  an  executor  but  not  disposing  of  the  lease,  the  execu- 
tor will  hold  for  his  own  benefit,  unless  the  will  be  such  as  before  the 
act  1  Will.  IV.,  c.  40,  §  2,  constituted  him  a  trustee.]  (A) 

A  question  often  agitated,  but  never  entirely  settled,  in  r^ard  to  the 
DeviBe  by  dcvisiug  power  ovcr  estates  of  this  description,  was  whether 
fftSi  of  where  they  were  limited  to  the  tenant  pwr  autre  vie,  and 

oMbrevu,  the  hdrs  of  his  body,  they  could  be  devised  without  some 

act  on  his  part  to  bar  the  entail.  It  was  admitted  on  all  hands  that 
if  the  property  were  undisposed  of,  it  would  devolve  to  the  heir  special 
performam  doni;  it  was  equally  clear  that  an  alienation  by  deed,  [\£ 
made  by  the  quasi  tenant  in  tail  in  possession,]  (t)  was  an  efiectual  bar 
to  the  entail ;  but  the  doubt  was,  whether  the  estate  was  devisable  by 
mil  alone,  without  any  such  previous  alienation.  The  authorities  on 
the  point  are  few  and  contradictory.     In  Doe  v.  Luxton,  (i)  Lord 

Hg)  Bejnolds  v.  Wright^  25  Beav.  100,  Beasion  (Slade  v.  PattiBon,  5  L.  J.  (N.  S.) 

2  D.,  F.  &  J.  590.  Ch.  51 ;  Allen  v.  Allen,  2  D.  &  War.  307, 

(h)  Powell  V.  Merritt,  1  Sm.  &  Gif.  381 ;  832 ;  Edwards  v.  Champion,  3  D.,  M.  &  G. 

Gradock  v,  Owen,  2  Id.  241.  202),  and  could  never,  therefore,  be  made 

(Q  If  made  by  tenant  in  tail  in  remain-  bj  will.] 
der,  it  must  be  with  the  concurrence  of        {k)  6  T.  S.  293. 
the  owner  of  the  previous  estate  in  poa- 
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Kenjon  inclined  to  think  that  the  devise  was  good ;  but  his  lordship's 
dictum  stands  opposed  to  that  of  Lord  Bedesdale,  in  Campbell  v. 
Sandys;  (Q  and  to  [the  opinion  of  the  Court  of  B.  B.  in  Ireland^  in 
Hopkins  v,  Ramage^  (m)  who  thought  that  a  quasi  tenant  in  tail  could 
not  *hj  will  exclude  the  title  of  the  issue  or  remaindermen  J  and  snch 
was  evidently  the  impression  of  Sir  T.  Flumer  in  Blake  i;.  Luxton  (n) 
[and  of  Sir  E.  Sugden  in  Allen  v.  Allen.]  (o)  The  statute  1  Vict. 
does  not  in  terms  dispose  of  this  debatable  pointy  but  has^  it  should 
seem,  done  so  in  effect^  by  the  language  of  the  general  enabling  clause^ 
§  3y  which  extends  the  devising  power  to  '^  all  real  estate  and  all  per- 
sonal estate  which  he  (the  testator)  shall  be  entitled  to,  either  at  law  or 
in  equity^  at  the  time  of  his  death,  and  which,  if  not  so  detnsed,  6e- 
qmtthedy  or  disposed  ofytoould  devohe  upon  the  heir-at-law,  or  customary 
hdr  of  himy  or^if  he  became  enJtitied  by  descent,  of  his  ancestor,  or  upon 
A» eaKOutar  or  administraior" 

The  terms  of  this  enactment  evidently  restrict  it  to  cases  in  which 
property,  in  the  absence  of  disposition,  would  devolve  to  the  general 
real  or  personal  representatives  of  the  testator,  as  distinguished  from 
die  case  now  under  consideration,  in  which  the  devolution  would  be  to 
^hai  special. 

(Q  1  ScIl  a  Lei  294.  the  learned  judge   expressly  rested  his 

[(m)  Batty  365.    The  decision  of  Lord  decision  on  this  fact.  In  Hopkins  v.  Bazn- 

Mizmen)  in  Dillon  v.  Dillon,  1  Ba.  A  Be.  age,  the  circamstances  were  precisely  sim- 

77,  does  not  touch  the  question,  for  the  ilar,  but  the  opinion  of  the  court  was  ex- 

^pud  tenant  in  tail  died  without  issue,  pressed  in  general  terms.] 

tod  therefore,  at   her  death,  there  was  (n)  Coop.  185. 

no^g  ibr  the  win  to  operate  upon,  and  [(o)  2  D.  <&  War.  307, 826.] 
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*CHAPTER  V. 

WHO  MAT  BE  DEVISEES  OB  LEGATEES,  (a) 

The  statute  of  34  Heo.  YIII.;  c.  5,  expressly  excepted  out  of  its 
Ooroontioiis  enabling  clause  devises  to  bodies  politic  and  corporate; 
dcfvifle,  but  and^  accordingly^  it  was  held^  that  a  devise  to  a  oorpora- 
without  tioU;  whether  aggregate  or  sole,  either  for  its  own  benefil 


or  as  trustee;  was  void ;  and  the  lands  so  devised  de- 
scended to  the  heir^  either  beneficially  or  charged  with  the  trust,  as 
the  case  might  be.  1    The  statute  1  Vict.,  c.  26,  contains  no  such 

(a)  [See  also  Chap.  III.,  on  the  personal  1777.    It  was  substantially  re-enacted  hj 

disabilities  of  testators.]  statutes  passed  in  1787  and  in  1818.    (I 

1.  By  the  statute  of  New  York  a  valid  Gieenl.  Laws,  387 ;  1  B.  L.,  864.)  And 
devise  to  a  corporation  is  prohibited  un-  at  the  revision  in  1830  the  language  was 
less  the  corporation  be  expressly  author-  changed  so  as  to  provide  that  a  testator 
ised  to  take  by  devise.  4  Kent  507.  But  may  devise  his  lands  *  to  every  person  ca- 
religious  corporations  formed  under  the  pable  by  law  of  holding  real  estate,  bat 
general  statute  can  take  by  will  to  an  no  devise  to  a  corporation  shall  be  valid,, 
amount  not  exceeding  the  limit  provided  unless  such  corporation  be  expressly  au- 
in  2  4  of  the  statute.  Williams  v.  Wil-  thorized  by  its  charter  or  by  statute  to^ 
liams,  8  N.  Y.  525,  530.  But  a  testator  take  by  devise.'  (2  Bev.  Stat.  57, 9  3.)  The 
cannot  give  to  two  or  more  corporations  validity  of  the  devise  to  the  United  States- 
in  the  aggregate  more  than  he  could  give  in  the  will  in  qnestion  is  to  be  tested  by 
to  a  single  object,  viz.,  one-half  his  es-  this  statute.  It  is  a  settled  principle  of 
tate.  Chamberlain  v.  Chamberlain,  43  the  common  law,  that  thelexrei  sUa  goy-^ 
N.  Y.  424.  But  it  appears  that,  in  Vir-  ems  in  respect  to  modes  of  transfer 
ginia,  if  a  bequest  of  its  own  stock  be  of  real  property  and  the  capad^  to- 
made  to  a  corporation  such  bequest  is  make  and  receive  them,  and  the  valid- 
valid.  Bivanna  Nav.  Co.  v,  Dawsons,  3  ity  of  devises  of  lands  is  regulated  and 
Gratt  19.  The  United  States  is  not  a  controlled  by  the  local  law ;  and  the  law 
person  within  the  meaning  of  the  New  of  any  other  jurisdiction  or  sovereignty 
York  statute  of  wills,  and  not  being  a  cor-  upon  the  subject,  in  opposition  to  the  law 
poration  authorized  by  the  New  York  of  the  place,  is  nugatory.  There  can  be 
statute  to  take  by  will,  a  devise  to  it  is  no  pretence  that  the  states  have  sorren- 
void.  In  the  matter  of  Fox,  52  N.  Y.  dered  to  the  general  government  control 
530.  On  this  point  it  was  said,  by  An-  over  this  subject  No  such  claim  has 
drewB,  J.:  ''The  English  statute  of  wills  been  asserted ;  and  jurisdiction  over  tes- 
became  a  part  of  the  law  of  this  state  tamentary  dispositions  of  lands  within  a 
upon  the  adoption  of  the  constitution  of  state  by  the  general  government  is  in  oo 

[*65] 


CHAP,  v.]           WHO  MAY  BE  DEVISEES  OB  LEOATBEB.  181 

pFohibicioD^  the  l^islatore  having  contented  itself  with  regulating  and 
defining  the  powers  and  capacities  of  testators^  without  in  any  manner 

interfering  with^  or  attempting  to  define^  the  capacities  of  persons  to 
take  under  testamentary  dispositions^  which  it  has  left  to  be  ascertained 

ytaj  an  easentud  or  appropriftte  incident  Y.  590, 534.    Bat  the  cities  of  Baltimore 
to  the  power  to  take  lands  for  public  lisee.  and  -  New  Orleans,    being   corporations 
It  was  held  in  White  v.  Howard,  (46  N.  created  by  law,  are  capable  of  taking  a 
Y.  144,)  that  corporations,  referred  to  in  legaucy  for  purposes  not  foreign  to  the  ob- 
<«a  Btatnte  of  wiUs,  are  those  created  by  jects  for  which  they  were  created.    Mo- 
and  existing  under  the  laws  of  this  state ;  Bonogh  v.  Murdoch,  15  How.  367.    And 
and  a  devise  to  a  foreign  corporation,  of  in  Pennsylyania  eleemosynary  corpora- 
lands  in  this  state,  was  held  to  be  void,  tions  of  other  states  may  take,  by  devise, 
although  the  corporation  was  authorized  land  in  Pennsylvania,  although  the  stat- 
by  its  charter  to  take  by  devise.    It  must  utes  of  wills  of  their  own  states  prohibit 
he  maintained,  therefore,  to  sustain  the  them  from  so  taking  land  in  those  states, 
devise  in  question,  that  the  United  States  Thompson  v.  Swoope,  24  Penna.  St  474. 
18  a  person,  within  the  purview  of  the  A  bequest  to  a  foreign  corporation  is  valid 
ttatate.    The  word  person,  when  used  in  in  Massachusetts,  Burbank  v.  Whitney, 
a  atatote,  wiU,  unless  the  meaning  is  re-  24  Pick.  146 ;  and  in  Michigan.    Estate 
stricted  by  the  context,  be  deemed  to  in-  of  Ticknor,  13  Mich.  44    In  Voorhees  v, 
•dode  corporations.     They  are  artificial  Voorhees,  2  Halst.  Ch.  511,  the  devise 
penons ;  bodies  politic,  possessing  some  was  to  a  society  for  Jhe  spread  of  the  gos- 
ni  the  attributes  of  natural  persons,  and  pel.    It  was  organised  and  known  by  the 
an  salject  to  many  of  the  obligations  and  name  given  it  in  the  will  at  the  date  of 
duties  imposed  by  law  upon  individuals,  the  will,  and  prior  to  the  death  of  the  tes- 
In  the  present  statute  of  wills  it  was  used  tator   it  was   incorporated    under   such 
in  this  comprehensive  sense ;  otherwise,  name.    The  devise  was  held  good.  It  ap- 
die  prohibition  against  devises  to  oorpo-  pears  that  in  Pennsylvania  such  a  devise 
ntioBS,  not  authorized  by  their  charters  would  be  good,  although  the  society  was 
or  by  statute  to  take  by  devise  would  not  incorporated  until  after  the  death  of 
have  been  unnecessary.     -*^     *     "^^     In  the  testator.    Zimmerman  v,  Anders,  6 
eoDBtming  a  statute,  words  are  to  be  taken  Watts  &  Seig.  218.    See  also  Hombeck  v, 
in  their  ordinary  sense,  unless,  from  a  American  Bible  Soc,  2  Sandf.  Gh.  133 ; 
consideration  of  the  whole  act,  it  appears  Banks  v,  Phelan,  4  Barb.  80 ;  Bartlet  v. 
that  a  different  meaning  was  intended.  King,  12  Mass.  536 ;  Burr  v.  Smith,  7  Vt. 
The  word  person  does  not  in  its  ordinary  241 ;  Zeisweiss  v,  James,  63  Penna.  St 
or  legal  signification,  embrace  a  state  or  465.    Under  the  constitution  and  laws  of 
govenunent;  and  there  is  no  ground  to  Vermont  a  voluntary  association  or  so- 
jnstiiy  such  an  extension  of  its  meaning  ciety  for  religious  purposes  may  receive 
in  coDStming  the  statute  relating  to  de-  and  hold  a  legacy.    Smith  v.  Nelson,  18 
viaes.    The  gift,  in  the  will  in  question,  Vt.  511.    And  if  a  bequest  be  made  to 
io  the  United  States  cannot  be  sustained  such  a  society  with  the  provision  that  the 
as  a  devise  of  land,  for  the  reason  that  interest  thereof  be  annually  paid  to  their 
^e  testamentary  capacity  given  by  the  minister  forever,  it  will  be  held  to  be  a 
btatnte  extends  only  to  devises  to  natural  bequest  to  the  society.    lb.    In  Ohio  an 
penons,  and  such  corporations  as  are  au-  unincorporated  society  is  capable  of  re- 
<horiied  by  the  law  of  the  state  to  take  ceiving    a   bequest   of    personalty    not 
hj  devise."    In  the  matter  of  Fox,  52  N.  amounting  to  a  trust.     American  Tract 
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and  determined  by  the  application  of  the  general  principles  of  law. 
[Now^  according  to  those  principles^  corporations  have  capacifj  to  take 
landsj  though;  without  a  sufficient  license  in  that  behalf^  they  oannol 
retain  them.  (6)  Their  incapacity  to  take  land  by  devise  was  a  conse- 
quence of  the  exception  in  the  statute  of  Henry ;  and  since  the  act  1 
Vict.,  c.  26,  has  repealed  that  statute  without  reviving  the  prohibition^ 
they  are  now  as  capable  of  taking  by  devise  as  natural  persons.  But,. 
as  in  cases  of  acquisition  by  other  means,  a  proper  license  is  needed  to 
enable  them  to  hold.]  The  disability  of  corporations  to  hold  real 
property  was  created  by  various  statutes  (c)  before  34  Hen.  VIH.,. 
which  appear  to  have  been  founded  on  the  principle,  that,  by  allowing 
lands  to  become  vested  in  objects  endued  with  perpetuity  of  duration^ 

Society  V.  Atwater,  30  Ohio  St.  77.  So,  too,  a  toWn  may  take  a  bequest  for  the 
too,  in  Michigan.  Estate  of  Ticknor,  13  erection  of  a  high  school.  Hatheway  v. 
Mich.  44.  Bat  in  New  York  a  devise  to  Sackett,  32  Mich.  97.  And  such  school 
an  unincorporated  charitable  association  district  has  power  legally  to  administer 
is  void,  and  is  not  made  valid  by  the  in-  such  a  trust.  Maynard  v.  Woodard,  vbi 
corporation  of  such  association  after  the  mtpra.  So,  too,  in  Indiana  a  devise  may 
death  of  the  testator.  White  v,  Howard,  be  made  to  the  board  of  county  commi»- 
46  K.  Y.  144.  So,  too,  an  after-amend-  sioners  for  the  benefit  of  the  orphan  poor 
ment  of  its  charter  will  not  give  vitality  and  other  destitute  persons  in  such  county, 
to  a  devise  to  a  corporation  not  author-  Board  of  Comms.  v.  Bogers,  65  Ind 
ized  to  take  by  will  at  the  time  of  the  297 ;  Craig  v.  Secrist,  54  Ind.  419.  And. 
death  of  the  testator.  lb.  Nor  the  sub-  the  county  board  is  competent  to  admin- 
sequent  incorporation  of  an  unincorpo-  ister  the  trust.  Board  of  Comma,  a 
rated  association.  Owens  v.  Missionary  Rogers,  ubi  supra.  But  a  bequest  to  an 
Soc  M.  £.  Ch.,  14  N.  T.  380.  See  also  unincorporated  society  in  Indiana,  the  in- 
Murphy  v.  Dallam,  1  Bland  529 ;  State  v,  come  to  be  expended  in  educating  young 
Warren,  28  Md.  338;  White  v.  Hale,  2  men  of  certain  religious  beliefs  for  the 
Coldw.  (Tenn.)  77.  And  the  same  rule  ministry,  is  void  at  law.  McCord  v.  OchO- 
applies  when  the  devise  is  to  a  city  for  a  tree,  8  Blackf.  15.  So  a  devise  to  certain 
charitable  object  Boyce  v.  St.  Louis,  29  trustees,  for  the  use  of  deserving  pocr 
Barb.  650.  It  is  held  in  New  York  that  widows  residing  within  certain  limits,  is  » 
the  existence  of  a  corporation  organized  valid  devise,  and  the  trustees  take  for  the 
under  the  laws  of  another  state  will  be  uses  named.  Be  Bruler  v.  Feiguson,  54 
recognized  by  the  courts  of  New  York,  Ind.  549.  See  also  McCartee  «.  Orphan' 
and  that  it  may  take  property  under  the  Asylum,  9  Cowen  437. 
will  of  a  citizen  of  New  York,  provided  [(6)  Co.  Lit.  2  b.  See  the  st<U.  de  Bdi- 
that  under  the  law  of  its  organization  it  giosiB  and  other  acts  cited  in  the  margio 
can  take   by  bequest.     Chamberlain  v.  there.] 

Chamberlain,  43  N.  Y.  424,  432.      In        (c)  Magiui  Oiarta,  c.  36 ;  9  Hen.  III., 

Michigan  it  is  held  that  a  school  district  c.  36;  7  Edw.  I.,  c.  1 ;  [13  Edw.  I.,  c.  32" 

may  lawfully  accept  a  bequest  of  a  fund  et  c.  33 ;]  34  Edw.  T.,  st  3 ;  18  Edw.  IIL^ 

to  be  invested  for  the  purpose  of  purchas-  st.  3,  c.  3 ;  15  Rich.  II.,  c.  5 ;  23  Hen. 

ing  and  keeping  up  a  district  library.  VIII.,  c.  10. 
Maynard  v.  Woodard,  36  Mich.  423.    So, 
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the  lords  were  deprived  of  escheats,  and  other  feudal  profits.  Hence, 
the  neoesBity  of  obtaining  the  king's  license,  he  being  the  ultimate 
lord  of  every  fee  in  the  kingdom ;  but  this  license  only  remitted  his 
own  rights,  and  did  not  pre*vent  the  right  of  forfeiture  accruing  to 
intermediate  lords.  Doubts  having  arisen,  however,  at  the  Revolu- 
tion, how  far  such  license  was  valid,  (d)  as  being  an  exercise  of  the 
dispensing  power  formerly  claimed  by  the  crown  (but  which,  it  is 
pretty  evident,  it  was  not,  but  merely  a  waiver  of  its  own  right  of 
forfeiture),  the  statute  7  and  8  Will.  III.,  c.  37,  was  passed,  which 
provides  that  the  crown  for  the  future,  at  its  own  discretion,  may 
graot  licenses  to  alien  or  take  in  moiimain,  of  whomsoever  the  tene- 
ments  shall  be  holden.  At  this  day,  therefore,  the  license  from  the 
crown  protects  against  forfeiture  to  any  intermediate  lord. 

But  where  [before  1  Vict.,  c.  26]  real  estate  was  devised  upon  trust 
to  a  corporation  not  empowered  to  take  lands  [by  devise,  nevisafl  to 

11  r-ii         •!•  /»  •!  ir-i        corporation* 

although]  the  devise  was,  oi  course,  void  at  law  [nnder  in  *«wt. 
the  statute  of  Henry,  jet']  the  estate  descended  to  the  heir  charged 
trilh  the  trud  (supposing  that  it  was  not  illegal,  under  stat.  9  Greo.  II., 
c.  36,  as  being  in  favor  of  charity),  in  the  same  manner  as  where  a 
devise  to  a  trustee  fails  by  the  death  of  the  devisee  in  trust  in  the 
testator's  lifetime,  (e)  [And  since  the  stat.  1  Vict.,  c.  26,  the  trust 
would  equally  be  upheld ;  the  only  difference  being  that  the  corpora- 
tion trustee  is  now  capable  (unless  incapacitated  by  the  stat.  9  Geo. 
n.)  of  taking  by  devise,  though  not,  without  license,  of  holding.]  2 

(d)  2  Hawk.  P.  G.  391,  [Co.  Litt.  99  a,  cannot  be  seized  of  land  in  trusty  for  any 
n.  (1),  by  Batler.]  purpose  foreign  to  its  institution.    Jack- 

(e)  Sonley  v.  Clockmakers'  Company,  son  v,  Hartwell,  8  Johns.  422.  See  also 
1  B.  G.  C.  81 ;  [Incorporated  Society  v,  Jackson  v.  Cory,  8  Johns.  385 ;  Hombeck 
Richards,  1  D.  &  War.  258  (where,  the  v.  Westbrook,  9  Johns.  73 ;  North  Hemp- 
lands  being  in  Ireland,  the  charitable  stead  v,  Hempstead,  2  Wend.  109 ;  In  the 
trust  was  valid.)  The  statute  43  Eliz.,  c  matter  of  Howe,  1  Paige  214 ;  Sutton  v. 
4,  did  not,  as  sometimes  supposed,  render  Cole,  3  Pick.  232.  But  it  may  take  as  a 
derises  to  charitable  corporations  valid  trustee,  if  the  object  be  consistent  with 
at  law.  In  Flood's  case  (Hob.  136,  1  the  purposes  of  the  corporation.  Trustees 
£q.  Cas.  Ab.  95,  pi.  6,)  it  was  expressly  of  Phillips  Academy  v.  King,  12  Mass. 
"  agreed  that  the  devise  was  yoid  in  law,''  546.  But  if  the  legacy  be  given  in  trust 
though  the  charitable  use  was  upheld  in  for  an  autliorized  use,  and  also  for  a  use 
eqaiiy.  Benet  College  v.  Bishop  of  Lon-  which  is  foreign  to  those  which  the  cor- 
duQ,  2  W.  Bl.  1182,  holding  such  a  devise  poration  can  execute,  the  whole  trust  is 
good  at  law,  "  rests  on  no  solid  founda-  void.  Andrew  v,  N.  Y.  Bible  and  Prayer 
lion  f  see  per  Lord  St.  Leonards,  1  D.  &  Book.  Soc,  4  Siindf.  156.  But  if  the 
AVar.  305.]  devise  be  to  a  corporation,  partly  for  its 

2.  Even  a  regular  corporation  aggregate    own  use  and  partly  for  the  use  of  others^ 

[*66] 
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It  should  be  observed^  however^  that  devises  to  some  corporations 
are  authorized  by  act  of  parliament.  For  instance;  the  stat.  43  Greo. 
Ill.y  c.  107;  enables  persons  to  devise  lands  to  the  Governors  of 
Queen  Anne's  Bounty ;  and  the  stat.  43  Greo.  III.^  c.  108^  authorizes; 
under  certain  limitations^  the  deyise  to  any  persons  or  bodies  politic  or 
corporate  of  land  not  exceeding  five  acreS;  for  the  erection,  repair, 
purchase,  or  providing  of  churches  or  chapels,  where  the  Lituigy  of 
the  United  Church  of  England  and  Ireland  shall  be  used,  or  of  the 
mansiou-house  for  the  residence  of  the  minister,  or  of  any  out-build- 
ings, offices,  churchyard,  or  glebe,  for  the  same  respectively.  And 
similar  enactments  have  been  made  in  favor  of  many  other  charity 
^corporations.  (/)  And  although  generally  devises  for  charitable  uses 
are  forbidden  by  the  act  of  9  Geo.  II.,  c.  36,  yet  the  4th  section  of 
that  statute,  whidi  excepts  out  of  its  operation  gifts  to  the  Collies  in 
the  two  English  universities,  and  the  Colleges  of  Eton,  Winchester,  and 
Westminster,  Qeaves  devises  to  those  corporations  to  be  dealt  with  by 
the  general  law  as  settled  by  the  stat.  1  Vict.  3 

the  light  of  the  corporation  to  take  and  the  benefit  of  a  community  or  body  not 

l^old  for  its  own  use,  carries  with  it,  as  a  incorporated  so  as  to  be  capable  of  taking 

necessary  inddent,  the  power  to  execute  and  conveying  the  l^gal  title  to  propeartj, 

the  part  of  the  trust  which  relates  to  by  the  decision  of  the  Supreme  Court  of 

others.    In  the  matter  of  Howe,  iJn  eup^  the  United  States  in  the  case  of  the  Bap- 

But  it  is   also  a  well-settled    doctrine,  tist  Association  v.  Hart's  EzecutorSy  4 

under  the  statute  of  Elizabeth  for  chari-  Wheat.  1, 1  believe  it  is  generally  admit- 

table  uses,  that  an  appropriation  or  dedi-  ted  that  the  decision  in  that  case  was 

cation  of  property  for  such  uses,  will  be  wrong.    And  it  may  now  be  considered 

upheld,  although  there  were  no  specific  as  an  established  principle  of  American 

grantee  or  trustee.     In  all  such  cases  law,  that  the  Court  of  Chancery  will  bus- 

arising  under  wills,  the  executor  or  heir,  tain  and  protect  such  a  gift,  bequest^  or 

as  the  case  may  be,  becomes  the  trustee  dedication  of  property  to  public  or  char- 

of  those  for  whose  use  the  donation  or  itable  uses,  provided  the  sum  is  oondst- 

appropriation  is  intended,  and  may  be  ent  with  local  laws  and  public  policy, 

compelled,  by  a  court  of  equity,  to  execute  where  the  object  of  the  gift  or  dedicatioa 

the  trust.    Beatty  v.  Kurtz,  2  Peters  666,  is  specific  and  capable  of  being  carried 

588;  Pawlet  v.  Ckrk,  9  Cranch  292,  381.  into  effect  according  to  the  intention  of 

This  rule  applies  where  the  devise  is  to  the  donor." 

an  incorporated  society.  Bartlettv.  Nye,  4  (/)  Vide  Church  Building  act,  9  Geo. 

Mete.  878 ;  Burbank  v.  Whitney,  24  Pick.  IV .,  c.  42,  and  other  statutes  sUted  pott  ch. 

146.   And  it  was  said  by  Walworth,  C,  in  IX.,  and  in  Shelford  on  Charitable  Uses. 

Potter  V.  Chapin,  6  Paige,  689,  649,  650:  8.  As  to  devises  for  charitable  uMi| 

**  Although  some  doubt  was  thrown  upon  tee  po$t  ch.  IX. 
th«  quesdon  of  charitable  donations,  for 
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The  incapacitj  of  alienage  has  been  reknoved^  as  *we  have  already 
seen,  by  the  naturalization  act^  1870.  (^)  But  the  act  DevjMsto 
uot  being  retrospective^  and  giving  no  protection  to  rights 
acquired  by  an  alien  before  it  was  passed^  (h)  it  is  still  necessary  to 
consider  the  old  law.]  Alienage  could  not^  strictly  speakings  be 
ranked  among  the  incapacities  to  take  real  estate  by  devise^  as  the 
property  remained  in  the  alien  till  ofiSce  found;  when  it  devolved  to 
the  crown,  (t)^    On  this  principle,  where  lands  were  devised  to  an 

[{9)  33  Vict,  c.  14,  2  2,  stated  ante  p.  vbi  supra;  McIlYame  v.  Goxe,  2  Granch 

4L  280 ;  S.  C,  4  Granch  209.   And  children, 

(k)  Sharp  0.  St  Saavear,  L.  B^  7  Gh.  bom  in  this  country,  of  an  alien  who  pur- 

351.]  chased  real  estate  whUe  he  was  an  alien 

(i)  Dapleasis  v.  Attomey-Qeneral,  1  B.  enemy,  before  January  22d,  1817,  and 

P.  C,  Toml.  415.  continued  to  hold  after  that  period,  and 

4.  Though  aliens  may  take  lands  by  after  he  became  an  alien  Mend,  may  in- 

parchftBe,  neither  they  nor  a  purchaser  herit  his  estate  by  force  of  section  2,  act 

under  them  could,  prior  to  recent  statutes,  of  1817,  concerning  aliens,  and  his  widow, 

hold  as  against  the  state.    The  People  v,  may  have  dower  therein.    Yeo  v.  Mer- 

Conklin,  2  Hill  (N.  Y.)  67 ;  Vaux  v.  Nes-  cereau,  3  Harr.  (N.  J.)  887.    But  the  act 

bit,  1  McGord  Oh.  362.    But  their  title  of  1846,  in  New  Jersey,  which  authorizes 

would  be  good  as  against  anyone  except  aliens  to  purchase  lands  and  hold  the 

the  state.    McGreery  v.  Allender,  4  Har.  same  to  them  and  their  heirs,  does  not 

A  McH.  409.    But  the  statute,  in  New  remoTe  the  disability  of  alienage  from 

York,  (2  Bev.  Stat.  57, 1 4,)  which  provides  persons  who,  without  it,  would  have  been 

that  every  devise  of  real  property  to  a  their  heirs.    Golgan  v.  McKeon,  4  Zab. 

penon  who,  at  the  time  of  the  testator's  566.    And  an  alien  with  rights  secured 

death,  shall  be  an  alien,  not  authorized  by  treaty,  and  thereby  competent  to  hold 

hj  statute  to  hold  real  estate,  shall  be  real  estate,  is  competent  to  maintain  an 

void,  does  not  apply  to  an  alien  devisee,  action  for  its  recovery.    Martin  v.  Brown, 

bom  after   the   death   of  the   testator.  2  Halst.  306;  Bradstreet  v.  Supervisors 

Wadsworth  v.  Wadsworth,  12  N.  Y.  376 ;  of  Oneida  Co.,  13  Wend.  546.    So,  too,  if 

affirmed,  16  Barb.  601.    An  alien  may  he  holds  under  a  special  law  of  the  state, 

take  by  purchase,  and  hold  until  office  Bonaparte  v,  Camden  and  Amboy  B.  B. 

found.    Mooers  v.  MHhite,  6  Johns.  Ch.  Co.,  Bald.  C.  C.  205.    But  as  to  personal 

360,  366 ;  Montgomery  v,  Dorion,  7  N.  estate,  an  alien  could  always  take  by  be- 

H.475;  Marshall  V.  Conrad,  5  Call.  364;  quest.    Craig  v.  Leslie,  3  Wheat  563; 

Foxv.Southack,12  Mass.  143;  McCreery  Anstice  v.  Brown,  6  Paige  448;  Polk  v. 

9.  Allender,  4  Ebir.  &  McH.  409,  412 ;  Bakton,  2  Humph.  637.    And  in  equity, 

Scanlan  v.  Wright,  13  Pick.  523 ;  Foss  v.  lands  directed  to  be  sold  and  converted 

Crisp,  20  Pick.  121 ;  Jackson  v.  Beach,  1  into  money  are  considered   as   money. 

Johns.  Caa.  399.    And  also  by  devise.  Craig  v.  Leslie,  ubi   supra;  Anstice  «. 

Satliffv.  Fergey,  1  Cowen  89;  Vauz  v.  Brown,  ubi  supra.    See  also  2  Kent  63, 

Nesbit,  ubi  supra;  Fox  v.  Southack,  ubi  64,  69,  et  seq,;  Wms.  Ez'rs  (6th  Am.  ed.) 

Mpra;   People   v.  Conklin,  vbi  supra;  15;  2  Sugden  on  Vendors  (8th  Am.  ed.) 

Fair&z  v.  Hunter,  7  Granch  603 ;  Ste-  401,  402 ;    Theobald  on  Wills  19 ;  ants 

phen  t.  Swann,  9  Leigh  404 ;   Mick  v,  chap.  III.,  note  16.    A  rebel  devisee  has 

Mick,  10  Wend.  379 ;  Marshall  v.  Conrad,  the  legal  capacity  to  take  under  the  de- 
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alien  and  another  concurrently  as  joint  tenants^  the  entirety  did  not 
vest  in  the  latter  (as  would  have  been  the  effect  if  the  devise  to  the 
alien  had  been  absolutely  void),  but  in  both  jointly ;  and  if  the  crown 
did  not  during  the  joint  lives  seize  the  alien^s  undivided  moiety  (as  ic 
might  do  after  office  founds)  (J)  then,  on  the  decease  of  the  alien, 
leaving  his  co-devisee  surviving,  such  moiety  devolved  to  the  latter 
by  virtue  of  the  jtts  accreaoendi,  which  is  incidental  to  every  joint  ten- 
ancy, subject,  of  course,  to  the  crown's  right  of  seizure,  after  office : 
which  would,  by  relation,  have  overreached  the  title  of  the  surviving 
joint  tenant  to  the  alien's  moiety,  {k)  If,  however,  the  alien  survived 
his  co-devisee,  he  did  not,  in  the  opinion  of  some  i>ersons,  thereby 
become  entitled  to  the  entirety,  he  being  disabled  from  acquiring  a 
title  by  operation  of  law,  even  for  the  benefit  of  the  crown,  on  the 
principle  that  the  law,  by  its  own  act,  never  gave  an  estate  to  one 
whom  it  did  not  permit  to  retain  it ;  (I)  but  though  the  principle  is 
unquestionable,  perhaps,  this  application  of  it  may  be  fairly  excepted 
to,  as  the  survivor  seems  to  have  been  in  by  the  original  gift 

[Where  a  trust  in  lands  for  life  or  any  greater  estate  was  created  in 
A  trust  of         favor  of  an  alien  by  will  or  otherwise,  it  was  *doubted 

fredhold  or  ^  * 

o^hoid  lands  whether  as  "  the  chancery  could  not  compel  one  to  exe- 

Si^wcSt  to  ^^^  ^  ^'^^^^  ^^^  ^^  alien,''  (m)  the  crown  could  get  the 
the  crown;  benefit  of  it.  The  doubt,  however,  had  no  better  founda- 
tion with  regard  to  a  trust  estate  than  with  regard  to  a  legal  estate; 
for  an  alien  could  never  sue  in  a  real  or  mixed  action,  (n)  and  could 
never,  therefore,  recover  the  possession  of  land  which  he  had  pur- 
chased. Yet,  as  the  estate  was  certainly  in  him,  it  was  never  doubted 
that  the  crown,  on  office  found,  might  seize  this  legal  estate,  (o)  And 
where  a  trust  declared  in  favor  of  an  outlaw  or  person  attainted  was 
forfeited ;  although  he  could  not  sue  for  it,  yet  the  crown,  claiming 
through  him,  could.  Accordingly  the  question  was  finally  decided  in 
favor  of  the  crown,  {p)    The  crown  took,  not  for  any  rea£k>n  arising 

Tise,  and  is  entitled  to  hold  the  property        [(m)  Per  BoUe,  J.,  Bex  v.  Holland, 

BO  devised,  subject  to  the  approval  of  the  Sty.  20.    Bat  see  per  Hatherly,  G.  L.  B.,  7 

testator's  government  Hoskins  v.  Gentry,  Ch.  854. 
2  Duv.  285.  ( n )  Co.  lit.  129  b. 

(j)  King  V.  Boys,  Dy.  283  b.  ( o )  AnU  p.  67. 

(k)  Forset's  case, cit  1  Leon  47, 4 Leon        (p)  Barrow  v,  Wadkin,  24  Beav.  1; 

82.  Sharp  v.  St  Sauveur,  L.  B.,  7  Ch.  S48: 

(0  See  Collingwood  v.  Pace,  1  Vent  overruling  Bittson  v.  Stordy,  3  Sm.  A  Gif. 

417 ;  [Bridg.  by  Ban.  414.]  230. 
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(mt  of  the  doctrine  of  tenures^  (;)  but  by  its  prerogative  on  grounds  of 


public  policy,  (r)  a  title  which  extended,  afcriMri^  to  the  --Aiaothe  trust 
trust  of  chattel  interests  in  land,  («)  except  such  as  an 
^alien  might  himself  .hold.  (^)    But]  the  proceeds  of  real  estate,  which 
vas  impressed  with  a  trust  for  conversion,  could  be  riven  -butnottke 

ptoooods  of  maI' 

to  an  alien,  [and  the  crown  had  no  claim,]  this  not  being  ei«atocUrMtod 
a  tnist  conferring  on  the  alien  an  interest  in  land,  but 
merely  a  right  to  have  the  land  converted  into  money ;  and  the  policy 
of  the  law  in  regard  to  mortmain,  (whidi  had  been  much  pressed  in 
argument  as  analogous  in  principle,)  depending  upon  considerations 

[q)  Escheat  or  forfeiture.     Forfeiture  kin,  that  the  trustee  was  entitled  for  hif 
there  was  not:  and  the  crown  cannot  take  own  benefit,  and  that  the  crown  was  not 
the  trust  of  realty  by  escheat,  Burgess  «.  entitled  to  a  decree  for  sale  merely  that  it 
Wheate,  1  Ed.  177;  1 W.  Bl.  123;  Davall  might  take  the  produce  as  bona  vaoamtia, 
t.  New  Kiver  Company,  3  De  G.  d;  S.  394;  But  it  does  not  follow  **  because  the  crown 
Beale  t,  Symonds,  16  Beav.  406.    In  Ck>.  could  not  enforce  the  execution  of  a  trust 
Lit  191  a,  n.  vi.,  11,  Mr.  Butler  suggests  to  sell  in  favor  of  a  non-existing  person^ 
that  a  better  ground  in  favor  of  the  claim  that  therefore  the  crown  could  have  no 
of  the  crown  might,  perhaps,  have  been  benefit  of  a  trust  for  an  existing  per- 
found,  by  resorting  to  its  acknowledged  son,  the  beneficial  interest  in  which  had 
prerogative  of  being  entitled  to  the  bona  through   that   person  become  vested  in 
MoaiUio,  or  every  species  of  property  of  the  crown."    Per  M.  B.,  24  Beav.  17.    In 
vhich  DO  owner  is  discoverable :  but  the  Henchman  v.  Attomey-G^eral,  3  My.  & 
nggestion  was  never  acted  upon.    As  to  K.  485,  the  claim  of  the  crown  to  a  sum 
Lord  Loughborough's  often-cited  dictun^  of  money  provided  by  the  will  to  be  paid 
that "  the  crown  comes  under  no  head  of  by  the  devisee  of  lands  to  a  charity,  and 
equity,''  Walker  v.  Denne,  '2  Yes.,  Jr.,  assumed  to  be  an  exception  from  the 
179,  see  per  Bomilly,  M.  B.,  in  Barrow  devise  (see  pott  ch.  XI.,)  was  negatived^ 
c  Wadkin.    The  dictum  appears  to  be  and  the  money  held  to  sink  for  the  bene- 
vuranted  when  used  with  reference  to  a  fit  of  the  devisee.   The  difiference  between 
trust  ibr  conversion  in  a  case  where  there  this  case  and  that  of  the  alien  is,  that  iA 
is  a  total  failure  of  the  objects  of  the  the  latter  there  is  a  person  who  can  take 
trust    Thus,  in  Walker  v.  Denne,  the  though  he  cannot  hold;    in  the  former 
crown  was  held  not  entitled  to  enforce  the  object  cannot  take, 
against  the  next  of  kin  a  trust  for  laying        (r)  Co.  Litt  2  b. 
out  money  in  land  where  there  was  a        (s)  See  Middleton  v.  Spicer,  1  B.  C.  G» 
total  failure  of  cestui  qiu  tnuteiU,  and  the  201 ;  Taylor  v.  Haygarth,  14  Sim.  8;  Crar 
only  result  would  be  to  enable  the  crown  dock  v.  Owen,  2  Sm.  h  Gifi^  241 ;  Powell 
to  claim  by  escheat :  and  in  Taylor  v.  v.  Merritt,  1  Id.  381 ;  Reynolds  «.  Wright 
Haygarth,  14  Sim.  8;  where  real  and  per-  25  Beav.  100,  2  D.,  F.  &  J.  690;  Bead  v. 
Bonal  estate  was  devised  to  trustees  on  Stedman,  26  Beav.  495.    These  cases  re- 
trust  for  sale,  and  the  surplus  proceeds  late  to  a  total  failure  of  next  of  kin ;  and 
were  left  undisposed  of,  and  all  legacies  if  they  dififer  in  principle  from  the  point 
and  annuities  had  been  satisfied  out  of  noticed  in  the  text,  go  rather  beyond 
the  personalty.  Sir  L.  Shadwell,  V.  C,  what  is  needed  to  establish  that  point 
held,  on  a  failure  of  heirs  and  next  of        (0  Co.  Litt.  2  b,  and  in/ra.] 
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entirely  different,  (u)  "  It  was  argded/'  said  Lord  Cottenham,  '^  that 
the  legatees  might  elect  to  take  the  estate  in  land ;  but  they  have  not 
•done  so ;  and  what  the  attorney-general  claims  is  money  and  not  land. 
The  incapacity  to  hold  land  is  founded  upon  reasons  not  applicable  to 
money.  The  testatrix  has  given  to  her  legatees  no  option  to  take  the 
land ;  and  if  she  had,  or  if  the  law  had  given  the  option,  it  would  be 
110  reason  why  the  legatee  should  forfeit  money  which  he  can  enjoy^ 
because,  instead  thereof,  he  might  have  elected  to  take  land  which  he 
•cannot  enjoy  .^' 

The  disabilities  of  alienage  might  be  removed  partially  by  a  grant 
Nataxaiication  of  letters  of  denization  from  the  crown,  or  wholly  by  an 
4i<m.  act  of  parliament  investing  the  alien  with  the  rights  and 

privileges  of  a  British  subject  [Such  acts,  in  favor  of  the  particular 
individual,  were  superseded  by  the  act  7  and  8  Vict,  c.  66,  (now 
repealed),  which  (§  6)  empowered  the  secretary  of  state  to  grant  oertifi- 
•cates  of  naturalization,  having  the  same  effect  as  the  ordinary  acts  of 
naturalization ;  and  enacted  (§  6),  that  every  alien  friend  mighty  by 
grarU^  lease,  assignment,  6egiie8^,  represenkdiony  or  othervnse,  take  and 
hold  any  lands  or  tenements  for  the  purpose  of  residence,  occupation, 
or  trade,  for  any  term  not  exceeding  twenty-one  years,  as  if  he  were  a 
natural-bom  subject.] 

—were  not        antecedent  conveyances  of  the  alien,  the  terms  of  the  en- 
actment  being,  that  he  shall  be  and  is  henceforth  natural- 
ized, &c. ;  {x)  [and  the  act  7  and  8  Vict,  is  in  equivalent  terms.     But] 
— batdenicft-     letters  of  denization  expressly  authorize  the  denizen  to 

hold  lands  theretofore  granted,  (if)  and  he  may  ev^  hold 
«uch  *as  devolve  to  him  by  act  of  law,  except,  of  course,  that  [for- 
merly he  could]  not  claim  by  descent  from  or  through  his  father,  if  an 
alien,  (z) 

Another  disqualification,  which  the  policy  of  the  law,  in  its  whole- 
ab  to  devises  some  auxicty  to  remove  temptations  to  peijury,  has  crec^ted, 
4o  attoeung       ariscs  from  the  fact  of  the  devisee  or  legatee  beins:  made 

^i^itikesses.  ^ 

an  attesting  witness  of  the  will.  It  is  obvious  that  noth- 
ing could  be  more  dangerous  than  to  allow  a  will  to  be  supported  by 
the  testimony  of  persons  who  are  beneficially  interested  in  its  contents. 

(«)  Da  Hourmelin  v.  Sheldou,  1  Beav.  (y)  Foudrin  v,  Qowdey,  8  My.  A  K.  883. 

79,  [4  My.  <&  Gr.  525 ;  and  see  Master  o.  (t)  Sir  M.  Hale  in  Gollingwood  v.  Pace, 

De  Groiamar,  11  Beay.  184.]  1  Vent  417.   Othenrise,  if  the  father  was 

(z)  Fish  V,  Klein,  2  Mer.  481.  a  denisen  at  the  son's  birth. 
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Wheo^  therefore,  the  statute  of  frauds  required  to  the  validity  of  a 
devise  of  land,  that  it  should  be  attested  by  credible  witnesses,  persona 
having  a  beneficial  interest  under  the  will  were  held  not  to  sustain 
this  character ;  and,  accordingly,  a  will  of  freehold  estate  attested  by 
such  persons  was  invalid ;  and  that,  too,  not  only  as  to  the  part  which 
created  the  interest  of  the  attesting  witness,  but  In  r^ard  Period  of 
to  the  whole.  ^    In  applying  this  principle  it  was  long  a 

5.  In  most,  if  not  all,  of  the  American  was  not  established,  then  so  mnch  of  the 

itates,  the  matter  of  devises  to  attesting  share  as  would  have  descended  to  such 

viuiesses  has  been  regulated  by  statute,  witness,  or  would  have  been  distributed 

In  some  it  is  provided  that  such  a  devise  to  fcim,  as  will  not  exceed  the  devise  or 

Bhall  be  absolutelj  void.    This  is  so  in  bequest  made  to  him  in  the  will,  shall  be 

Kew  Jersey,  (N.  J.  Beviuon  1244,  2  4^)  saved  to  him.    (Gompl.  Laws  1871,  ch. 

Bhode  Island,  (Qen.  Stats.,  ch.  171,  2  16,)  154,  {  8.)  And  a  similar  provision  is  also* 

Oregon,  (Deady's  Stats.,  ch.  64,  {  20,)  made  in  Missouri,  (Wagner's  Bev.,  ch. 

New  York,  (Bev.  Stats.,  pt.   2,  ch.  ^  146,  2  88,)  Minnesota,  (Stats,  at  Large 

art  3^  2  48,)  North  Carolina,  (Bat.  Bev.,  1873,  ch.  35,  2  8»)  Sooth  Carolina,  (State. 

ch.  119,  2  10,)  Ohio,  (Bev.  Stats.,  ch.  123,  1873,  ch.  86,  2  5,)  Ohio,  (Bev.  Stats.,  ch. 

i  11,)  South  GaroHna,  (Stats.  1873,  ch.  86,  123,  2  11|)  Nebraska,  (Gen.  Stats.  1873, 

{  S,)  Indiana,  (Bev.  1876,  pt  4,  ch.  3,  ch.  17,  2  ldl,)^lndiana,  (Bev.  1876,  pt. 

i  S9,)  and  Geoigia,  (Code  1873,  2  2417.)  4,  ch.  3,  2   29,)  Iowa,  (Qode  1873,  Ut. 

In  others  it  is  enacted  that  such  devise  ZVI.,'ch.  2,  2  2328,)  Kansas,  {Qen.  Stats.. 

shall  be  void  as  to  such  witness,  unless  1877,  ch.  117,  2  II|)  Kentucky,  {Qen, 

there  be  the  statutory  number  of  attesting  Stats.  1877,  ch.  113, 2  16,)  Illinois,  (Hurd's 

witnesses  in  addition  to  him.    This  is  so  Bev.  Stats.  1877,  ch.  148,  2  8,)  Dakota,. 

in  Ifaaaachusetts,  (Gen.  Stats.,  ch.  92,  2  (Civil  Code  1877,  2  718,)  CJolorado,  (Gen. 

10,)  IGchigan,  (Gompl.  Laws  1871,  ch.  Laws  1877,  ch.  103, 2  6,)  California,  (CivU 

IH  i  7,)  Missouri^  (Wagner's  Bev.,  du  Code  1876,  2  6283,)  Arkansas,  (Bev.  Stats. 

145,  2  36,)  Minnesota,  (Stats,  at  Large  1874, 2  6805,)  West  Virginia,  (Code  1868,. 

1873,  cL  35,  2  7,)  New  Hampshire,  (Gen.  ch.  77,  2  18,)  and  Virginia,  (Code  1873,. 

*  Lam  1878,  ch.  193,  2  8,)  Nebraska,  (Gten.  ch.  118,  2  19.)    But  in  Vermont,  if  such 

Stats.  1873,  ch.  17,  2  130,)  Viiginia,  (Code  witness  be  the  hei]>at-law  of  the  testotor, 

1S73,  cL  118,  2  19,)  Vermont,  (Stats.,  ch.  such  devise  is  not  yoid  (Stats.,  ch.  49,  2 

49,  {  11,)  Wisconsin,  (Stats.  1871,   tit.  11) ;  so,  too,  in  Connecticut  (Bev.  1875, 

ZyUL, eh. 97, 2 8,)  Kentucky,  (Gen.Stats.  tit  XVIII.,  ch«  11,  pt  1,  art  1,  2  3) ;  For- 

1877,  ch.  113,  2  16,)  Kansas,  (Gten.  Stats,  tune  v.  Buck,  23  Conn.  1.    In  Missouri 

1877,  ch.  117, 2  11,)  Iowa,  (Code  1873,  tit  the  question  as  to  the  competency  of  a 

ZVI.,ch.2, 2  2327,)  Illinois,  (Hurd's  Bev.  witness  who  is  both  devisee  and  heir-at- 

StatB.1877,ch.l48,28,)Dakota,(CivilCode' law,  depends  on  whether  he  will  take 

1877,  2  717,)  Connecticut,  (Bev.  1875,  tit  more  or  less  by  the  will  than  by  intestacy. 

XVIIL,ch.ll,ptl,artl,2  3,)  Colorado,  G^raham  v.  CFallon,  4  Mo.  601.    See  also 

(Qen.LawB  1877,  ch.  103, 2  5,)  California,  Jackson   v.    Denniston,  4   Johns.    311; 

(avil  Code  1876,  2  6282,)  West  Virginia,  Bucker  v.  Lambdin,  12  Sm.  <&  M.  230 ; 

(Oode  1868,  ch.  77,  2  18,)  and  Arkansas,  Acklessv.  Seekright,  Bree8e76 ;  Cannon  v. 

(Bev.  Stats.  1874,  22  5804, 5806.)    But  in  Setzler,  6  Bich.  471 ;  Croft  v.  Croft,  4  Gratt 

Michigan  it  is  proyided  that  if  such  witness  103 ;  Moore  v.  McWilliams,  3  Bich.  £q.  10 ; 

would  have  been  entitled  to  any  share  of  Snelgrove  v.  Snelgrove,  4  Desaus.  274 ; 

1^?  e«tite  of  the  te«<tatnr  in  cn.se  the  will  Starr  v,  Starr,  2  Boot  303. 
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•question^  whether  the  witness  could  be  rendered  competent  bydestroj- 
ing  his  interest  bj  means  of  a  release  or  payment  before  his  examina- 
tion ;  in  other  words^  whether  the  credibility  of  the  witnesses  was  to 
^st  at  the  period  of  the  attesting  act^  or  of  the  judicial  inqniiy  into 
its  sufficiency.  Against  the  latter  hypothesis  Lord  Camden^  in  Doe 
d.  Hindson  t;.  Hersey,  (a)  made  an  able  and  energetic  protest  "  A 
will/^  he  said,  ^Ms  often  executed  suddenly  in  a  last  sickness,  and 
sometimes  in  the  ai'ticle  of  death,  and  a  great  question  to  be  asked  in 
such  cases  is,  whether  the  testator  were  in  his  senses  when  he  made 
the  will,  and,  oonaequenffy,  the  time  of  the  execution  is  the  critical  nuh- 
merU  iohich  required  guard  and  protecUcm.  What  is  the  employment 
t)f  the  witnesses  ? — ^it  is  to  attest,  and  to  judge  of  the  testator's  sanity 
when  they  attest;  and  if  he  is  not  capable,  they  ought  to  refuse  to 
attest  In  some  cases  the  witnesses  are  passive ;  here  they  are  active, 
tmd,  in  truth,  the  principal  parties  to  the  transaction ;  the  testator  is 
intrusted  to  their  care."  [The  majority  of  the  court  were,  however, 
against  Lord  Camden's  opinion.]  6 

The  doctrine  contended  for  by  this  distinguished  judge  seems 
eventually  to  have  prevailed,  (6)  and  is  evidently  more  reasonable 
'''than  the  alternative  rule,  which  would  have  led  to  this  absurd  and 
mischievous  consequence,  that  a  will  might  have  been  invalidated  by 
the  wbaeguefnt  conduct  of  a  witness  affecting  his  credibility  of  character, 
and  occurring,  it  might  be,  after  the  death  of  the  testator,  when  there 
was  no  possibility  of  repairing  this  disaster  to  the  will. 

It  was  soon  found  that  the  holding  a  will  of  freeholds  to  be  invalid 
on  account  of  the  existence  of  an  interest,  however  remote  or  minute, 
in  any  one  of  the  attesting  witnesses,  was  productive  of  much  incon- 
venience ;  and  it  being  apparent  that  to  render  the  witness  competent, 
by  depriving  him  of  the  benefit  which  affected  his  disinterestedness, 
was  far  better  than  to  sacrifice  the  entire  will,  the  statute  25  Greo.  IL, 

(a)  4  Bom's  EocL  Law  27.  at  the  time  of  the  execution  of  the  will 

6.  As  to  this  question,  see  Deakins  v,  and  the  death  of  the  testator,  was  a  good 

Hollis,  7  Gill  &  J.  311 ;  Kerns  v.  Sox-  witness,  notvrithstanding  that  he  was  in- 

man,  16  Serg.  &  B.  315 ;  Cook  v.  Grant,  terested  at  the  time  of  his  examination, 

Id.  193 ;  Seuxsh's  Appeal,  13  Penna.  St.  and  that  Lord  Camden's  opinion  is  di- 

108 ;  Weems  v.  Weems,  19  Md.  334 ;  Al-  rectly  opposed  to  the  cases  of  Lowe  v. 

lison  V.  Allison,  4  Hawks  141.    See  also  Jolliffe,  (1  W.  BL  365,)  and  Qoodtitle  v. 

post  chap.  VL,  note  23.  Welford,  (DougL  139,)  where  a  legatee 

(6)  Brograye  v.  Winder,  2  Yes.,  Jr.,  alter    release    was    held    a   competent 

'636.    [It  must  be  observed  that  this  case  witness. 

•only  decided  that  a  witness  disinterested 
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c  6,  (c)  was  passed,  which,  after  redting  the  29  Car.  II.,  c.  3,  §  5, 
provided,  that  if  any  person  should  attest  the  execution  of  sut.  S5  g«o. 
any  will  or  codicil,  to  whom  any  beneficial  devise,  legacy,  BeneflciAi  de- 
estate,  interest,  gift  or  appointment  of  or  affecting  any  X!S2?±? 
real  or  personal  estate,  other  than  and  except  charges  on 
lands,  teoementB,  or  hereditaments,  for  payment  of  any  debt  or  debts, 
shoald  be  thereby  given,  or  made,  such  devise,  <&c.,  should,  so  far  only 
as  oonoemed  such  person  attesting  the  execution  of  such  will  or  codicil, 
or  any  person  claiming  under  him,  be  utterly  null  and  void ;  and  such 
person  should  be  admitted  as  a  witness  to  the  execution  of  -«ndwito««et 
sach  will  or  oodidl  within  the  intent  of  the  said  act,  not- 
withstanding such  devise,  &c.  \  but  it  was  enacted  (§  2),  that  in  case 
by  any  will  or  codicil  any  lands,  tenements,  or  heredita-  orediton 
meats  were  or  should  be  charged  with  any  debt  or  debts,  ^k  charged, 
and  any  creditor,  whose  debt  was  so  charged,  had  attested,  &< 


or  should  attest,  the  execution  of  such  will  or  codicil,  every  such 
creditor,  notwithstanding  such  charge,  should  be  admitted  as  a  witness 
to  the  execution  of  such  will  or  codicil,  within  the  intent  of  the  said 
act  Sects.  3, 4,  and  5,  relate  only  to  wills  made  on  or  before  the  24th 
of  June,  1752,  and  the  remaining  sections  are  not  very  important. 
.  On  the  statute  it  was  decided :  1st.  That  it  extended  exclusively  to 
peisons  beneficially  interested,  and  not  to  a  devisee  or  Potinsdedded 

^  ^  on  the  ttatute. 

executor  in  trust  (d)  2ndly.  That  it  applied  only  where 
the  witness  took  a  direct  interest  under  the  will,  and  not  where  his 
inteiest  *arose  consequentially.  Thus  in  Hatfield  i;.  Thorp,  (e)  where 
one  of  the  three  attesting  witnesses  to  a  will  was  the  husband  of  a 
devisee  in  fee  of  a  freehold  estate,  and  would /ure  tucoria  have  claimed 
an  interest  in  the  devised  lands,  it  was  held  that  the  devise  was  not 
within  the  statute,  (/)  and,  consequently,  that  the  attestation  was  insuffi- 

(e)  It.  Pari.  25  Geo.  XL,  c.  11.]  valid.     Of  course,  it  could  only  have 
{d)  Anon.,  1  Mod.  107 ;  Lowe  17.  Jolliffe,  been  ralid  (if  at  all)  by  virtue  of  the 
1  W.  BL  d65 ;  Holt  v.  Terrell,  1  Bam.  K  statute  Qeo.  11. ;  upon  which  the  argu- 
B.  12 ;  Battison  v,  Bromley,  12  East  250 ;  ment  would  be  that  the  words  "  person  to 
Phipps  V.  Pitcher,  6  Taunt  220,  1  Mad.  whom  anj  estate  should  be  thereby  given,'' 
144.    See  also  Gkws  «.  Tracey,  1  P.  W.  occurring  in  the  former  part  of  the  clause, 
290 ;  Qoodtitle  v.  Welford,  Doug.  139.  meant  "  taking  any  estate  in  consequence 
(«)  5  B.  A  Aid.  589.  of  the  devise,''  and  that  the  words  ''such 
[(/)  The  court  certified,  on  a  case  from  devise  shall,  so  far  as  concerns  such  per- 
cbmoery,  that  "  the  will  was  not  duly  at-  son  attesting,"  occurring  in  the  latter  part 
tested  motto  pan  any  estate  to"  the  wife ;  of  the  clause,  meant  "so  far  as  it  creates 
referring  to  no  statute,-  and  not  expressly  an  interest  in  such  person."    Such  an  in- 
denying  that  the  rest  of  the  will  was  terest,  and  even  a  gift  to  the  wife  for  her 
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cient.  Srdlj.  That  the  act  did  not  apply  to  wills  of  [copyholds  (^)  or 
of]  personal  estate^  (A)  for  as  such  wills  did  not  require  an  attestation 
at  all^  there  was  no  ground  for  invalidating  the  gifl  to  the  witness ;  bat 
that  in  regard  to  wilk  of  freehold  lands,  the  fact  that  the  witness  was 
not  wanted  to  make  up  the  statutory  number  (there  being  three  others) 
did  not  render  valid  a  gift  to  such  supernumerary  witness.  {%) 

[Where  a  testator  by  will  devised  property'  to  his  widow,  and  by 
A  witneM  to  a    codidl.  to  whicli  she  was  a  witness,  confirmed  his  will,  it 

<^odicll  oonflnn-  ' 

inffthewuioan  was  held  that  tbe  gift  to  her  by  the  will  remained  un* 

take  under  the  % 

^rUL  affected  :  but  she  was  of  course  held  not  to  be  entitled  to 

property  purchased  after  the  date  of  the  will,  and  which  would  have 
passed  to  her  by  force  of  the  re-publication,  if  she  had  not  been  a  wit- 
ness to  the  codicil.]  {k) 

By  the  act  1  Vict,  c.  26,  the  l^islature  has  adopted  the  principle, 
Stat.  1  viot,      and  extended  the  operation,  of  the  enactments  in  die  siatate 

25  Geo.  II.,  c.  6,  (which  it  repeals,  except  as  to  the  oolo- 
nies  in  America.) 

Sect  14  provides,  That  if  any  person,  who  shall  attest  the  executioD 
wiunottobe     of  a  will,  shall  at  the  time  of  the  execution  thereof,  or  at 

void  on  aooount 

of  ^<=J^S|^'  &^7  ^^^  afterwards,  be  incompetent  to  be  admitted  a  wit- 
witocMes.  *neB8  to  provc  the  execution  thereof,  such  will  shall  not 
on  that  account  be  invalid. 

Sect.  15,  That  if  any  person  shall  attest  the  execution  of  any  will  to 
Gifttoaaat-  whom,  OT  to  wfiose  Wife  OT  huAandy  any  beneficial  devise,. 
OTwife  OT  hue-  l^acy,  estate,  interest,  gift  or  appomtment,  of  or  Aflfenriwy 
to  be  void.  any  real  or  personal  estate,  (other  than  and  except  charges 
and  directions  for  the  payment  of  any  debt  or  debts,)  shall  be  thereby 
given  or  nutde,  such  devise,  legacy,  estate,  interest,  gifl,  or  appointment,. 
shall,  so  far  6nly  as  concerns  such  person  attesting  the  execution  of 
such  will,  or  the  wife  or  husband  of  such  person,  or  any  person  daim- 
iug  under  such  person,  or  wife  or  husband,  be  utterly  null  and  void ; 
and  such  person  so  attesting  shall  be  admitted  as  a  witness  to  prove 

separate  use,  would  have  disqualified  the  simply  by  the  foim  of  the  question  pro- 

husband  as  a  witness  under  29  Car.  11.  poeed,  which  it  precisely  follows. 
(Holdfast  v.  Dowsing,  2  Str.  1253) ;  and  it        (g)  Jillard  v,  Edgar,  8  De  G.  A  S.  502.] 
might  have  seemed  not  unreasonable  to        (h)  Emanuel  v.  Constable,  3  Boss.  436 ; 

suppose  that  the  act  Geo.IL  was  intended  Brett  v.  Brett,  1  Hagg.  58,  n. ;  Foster  «. 

to  include  such  a  case.    But  there  is  no  Banbury,  3  Sim.  40. 
trace  of  such  an  argument  in  the  case,  and        (t)  Doe  v.  Mills,  1  Mood.  &  Bob.  288. 
the  form  of  the  certificate  was  probably        [{k)  Denne  v.  Wood,  4  L.  J.  (O.  S.)  $7,. 

determined  without  reference  to  it,  and  V.  C.  Leach.] 
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the  execution  of  sach  will,  or  to  prove  the  validity  or  invalidity  thereof, 
notwithstanding  such  devise,  l^acy,  estate,  interest,  gift,  or  appoint- 
ment, mentioned  in  such  will.  7 

Sect.  16,  That  in  case  by  any  will  any  real  or  personal  estate  shall 
be  charged  with  any  debt  cr  debts,  and  any  creditor,  or  g^cutw  »t*«Btr 
the  wife  or  husband  of  any  creditor,  whose  debt  is  so  m«t«<ia 
charged,  shall  attest  the  execution  of  such  will,  such 
creditor,  notwithstanding  such  charge,  shall  be  admitted  a  witness  to 
prove  the  execution  of  such  will,  or  to  prove  the  validity  or  invalidity 
thereof. 

Sect.  17,  That  no  person  shall,  on  account  of  his  being  an  executor 
of  a  will,  be  incompetent  to  be  admitted  a  witness  to  sxeoutor  to  b» 

'  *  admitted  a 

prove  the  execution  of  such  will,  or  a  witness  to  prove  witnep* 
the  validity  or  invalidity  thereof.  8 

These  enactments,  it  will  be  observed,  [preclude,  as  to  wills  coming 
within  their  provisions,  all  questions  arising  under  the  old  Remarks  up^ 
law  as  to  the  effect  of  a  gift  to  the  husband  or  wife  of  an  intwartedwit- 
attesting  witness,  and  they]  extend  the  disqualification  of 
the  witness  to  take  beneficially  to  wills  of  every  description ;  the  act 
havmg.  By  assimilating  the  execution  of  wills  of  real  and  personal 
estate,  destroyed  all  ground  for  distinguishing  between  them  in  regard 
to  this  point. 

[Upon  the  construction  of  the  15th  section  it  has  been  decided  that 
a  legatee  under  a  will  does  not  lose  his  l^aoy  by  attesting  Potata  daotdad 
a  codicil  which  confirms  the  will :  (l)  and  further,  that  a  i  i0- 
residoary  legatee,  by  so  doing,  does  not  lose  his  share  of  the  '^'residue, 
although  the  codicil  in  fact  increases  that  share  by  revoking  some  par- 
ticolar  legacies,  (m)    Each  witness  attests  only  the  instrument  to  which 

7.  SoIliTan  v.  SuIliTan,  106  Mass.  474 ;  Bichardson,  35  Vt  238 ;  Vansant  v.  Boi- 
Hniev.  McGonneU,  2  Jones  L.  465,  457 ;  lean,  1  Binn.  444;  Qanter  v.  Qanter,  3 
Wiflfllow  «.  Kimball,  25  Me.  493.  Jones  L.  441 ;  Morton  «.  Ingram,  11  Ired. 

8.  Onidorff  v.  Hummer,  12  B.  Mon.  368;  Tucker  v.  Tucker,  5  Ired.  L.  161 ; 
619;  McBonongh  v.  Loaghlin,  20  Barb.  Goalter  v.  Bryan,  1  Qratt  18;  Noble  v. 
238 ;  Borritt  v.  SUliman,  13  N.  T.  93 ;  Burnett,  10  Bich.  505 ;  Hendenon  v.  Ken- 
Murphy  «.  Murphj,  24  Mo.  526 ;  Borsey  ner,  1  Bich.  474.  Bee  also  pott  chap.  YI., 
».  Warfield,  7  Md.  66 ;  Snyder  v.  BuU,  17  note  23. 

P6nna.St  54;  Sawyer  v.  Dozier,  5  Ired.        [(/)  Gumey  v.  Gumey,  3  Drew.  208; 

L.  97;  Comstock  v.  Hadlyme,  8  Conn.  Tempest  v.  Tempest,  2  K.  A  J.  642,  7  D., 

254;  OTerton  v.  Oyerton,  4  I>eT.  A  Bat  M.  A  G.  470;  in  conformity  with  the  rule 

197 ;  Wjman  v.  Symmes,  10  AUen  153 ;  respecting  real  estate  before  the  act^  see 

Sean  «.  Dillingham,  12  Mass.  358;  Jones  p.  72. 

«.  Larrabee,  47  Me.  474 ;  Bichardson  v,        [(m)  Gumey  v.  Gumey,  mtp, 
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he  puts  his  name.  Again^  where  a  will  attested  by  a  legatee  is  re- 
published by  a  codicil  attested  by  other  witnesses,  the  gifb  to  the  l^a- 
tee  is  made  good,  (n)  But  where  by  will  a  legacy  was  bequeathed  in 
a  contingency  which  failed,  and  by  a  codicil  attested  by  the  legatee, 
the  l^cy  was  made  absolute,  the  legatee  was  held  disqualified  to  take 
the  absolute  legacy,  (o)  And,  following  the  rule  r^arding  wills  of 
real  estate  under  the  pre-existing  law,  a  witness  is  held  to  be  disquali- 
fied to  take  as  legatee  although  he  is  a  supernumerary,  {p)  But  the 
'  <x)urt  of  probate  receives  evidence  quo  animo  the  supernumerary 
signed ;  and  if  it  appear  that  he  did  not  sign  as  a  witness,  his  signature 
will  be  omitted  from  the  probate.]  (9) 

In  allowing  an  attesting  witness  to  be  appointed  executor,  whether 
Bxeoutornow    he  be  or  be  not  in  terms  made  an  executor  in  trusL  (r)  re- 

fiot  «ntlUed  to  ^  \  / 

undkpoMd-of  gard  is  evidently  had  to  the  statute  of  1  Will.  IV.,  c.  40, 
which,  it  will  be  remembered,  precludes  executors  from 
claiming,  by  virtue  of  their  office,  the  beneficial  interest  in  the  undis- 
posed-of  personal  estate  of  their  testator,  to  which,  by  the  pre-existing 
law^  an  executor  was  entitled,  where  the  will  did  not  afford  any  pre- 
sumption of  a  contrary  intention,  a  point  which  was  often  difficult  of 
solution. 

The  great  change,  however,  effected  by  the  statute  1  Vict,  in  r^ard 
to  the  witnesses,  is  in  expressly  dispensing  with  all  personal  qualifica- 
tions ;  but^  on  this  subject  (a  discussion  of  which  would  be  out  of  place 
here,)  the  reader  is  referred  to  some  remarks  in  a  future  chapter  which 
treats  of  the  execution  of  wills. 

In  conclusion,  it  is  proper  to  notice  another  disability  to  take  by 
Devtoetoheir,    devisc,  whicb  formerly  arose  out  of  the  doctrine,  that 

Ite  eflfeot  under  ,  i  -i         . 

tii6oid]ftw.       where  *a  title  by  descent  and  a  title  by  devise  concurred 
in  the  same  individual,  the  former  predominated,  and  the  heir  was  in 

(n)  Andenon  v,  Anderson,  L.  B.,  13  J.,  Prob.  125 :  as  to  which  see  Ghinn  r^ 

Eq.  381.  Gregory,  3  D.,  M.  A  G.  777,  stated  aborc, 

(0)  Gaskin  v.  Bogers,  L.  R,  2  Eq.  284.  p.  27.    But  since  the  jndicatuieact,  1873, 

ip)  Wigan  V,  Bowland,  11  Hare  157;  it  should  seem  the  probate  division  ought 

Bandfield  v.  Bandfield,  32  L.  J.,  Ch.  668.  itself  to  determine  the  question.    As  to 

(g)  In  re  Sharman,  L.  B.,  1  P.  &  B.  real  estate  the  probate  will  be  equally 

661.    Its  presence  in  the  probate  would  conclusive  if  the  proper  parties  have  been 

appear  to  be  condusiTe  of  its  character  in  cited   under   the  court  of  probate  act, 

the  case  of  personalty.    In  a  case  where  1857 ;  see  also  Bandfield  v.  Bandfield,  80 

the  superfluous  name  was  struck  through  L.  J.,  Ch.  179,  n. 

in  the  original,  probate  issued  in /aesimife,  (r)  A  gift  to  the  witness  as  trustee  of 

leaving  it  for  the  court  of  construction  to  course    b  not  invalidated,  Cresswell  v. 

determine  the  effect,  In  re  Baine,  84  L.  Cresswell,  L.  B.,  6  Eq.  69. 

[*75] 


CHAP,  v.]  WHO  MAY  BE  DEVISEES  OR  LEGATEES.  195 

hj  descent  and  not  by  purchase ;  and  it  was  held^  that  neither  the 
imposition  of  a  pecuniary  charge^  (a)  nor  even  the  engrafting  on  the 
devise  to  the  heir  an  executory  devise^  [t)  had  the  effect  of  interrupting 
the  descent.  9  If,  however,  the  quality  of  the  estate  which  the  heir 
took  by  the  devise  differed  from  that  which  would  have  descended 
'upon  him,  he  of  course  acquired  the  property  as  devisee.  On  this 
principle  a  devise  for  life  to  the  testator's  heir,  with  remainder  over, 
conferred  on  him  an  estate  by  purchase,  (u) 

So,  if  a  testator  devised  frediold  lands  to  his  two  daughters,  (being 
his  co-heiresses  at  law.)  to  hold  to  them  and  their  heirs,  nevimto 

^  '    testator**  heir. 

they  both  took  by  purchase,  because  under  the  devise  they 
were  joint-tenants  and  not  co-parceners,  as  they  would  have  been  by 
descent;  {x)  and  the  rule  was  the  same  if  the  devise  were  to  them  as 
tenants  in  common ;  a  tenancy  in  common  (though  making  somewhat 
nearer  approach  to)  being  difierent  from  an  estate  in  co-parcenary,  (y) 
Of  conrse  a  devise  to  one  of  several  co-heirs  or  co-heiresse^  made  the 
devisee  a  purchaser ;  (z)  [and  so  it  seems  would  a  contingent  remainder 
devised  to  the  person  who  at  a  stated  time  should  be  the  testator's  heir^ 
at-law.]  (a) 

Whether  the  doctrine  in  question  extended  to  testamentary  appoint- 
ments was  a  point  of  some  nicety,  and  occasioned  much  discussion,  (6) 
into  which,  however,  it  is  not  now  proposed  to  enter,  as  questions  of 

(<)  Haynsworth  v.  Pretty,  Gro.  El.  833,  Whitney  v.  Whitney,  14  Mass.  88,  90. 

^19,  Moo.  644 ;  Clarke  v.  Smith,  1  Salk.  [(u)  That  in  cases  of  marshaling,  the 

241.  heir,  under  an  express  devise  to  him,  had 

(t)  Chaplin  v.  Leroux,  5  M.  &  Sel.  14 ;  the  rights  of  a  devisee.    See  Biederman 

Doe  V.  Timins,  1  B.  &  Aid.  530 ;  Man-  v.  Seymour,  3  Beay.  368 ;  a  fortiori^  since 

bridge  «.  Plummer,  2  My.  A  E.  93.    [So  the  stat.  3  and  4  Will.  IV.,  c.  106,  {  3 ;  see 

in  case  of  copyholds.    Smith  v.  Triggs,  1  Strickland  v.  Strickland,  10  Sim.  374.] 

Str.  487.]  (x)  Cro.  £1.  431.    [And  see  Swaine  v. 

9.  Ellis  V.  Page,  7  Gush.  161 ;  Whitney  Burton,  15  Ves.  365.] 
e.  Whitney,   14  Mass.  88 ;  Sedgwick  v.  (y)  Bear's  case,  1  Leon.  112,  315. 
Minot,  6  Allen  171.     It  was  said  by  (c)  Co.  Litt.  163  b ;  [Beading  v.  Boys- 
Wilde,   jr.:    "But   on    examining    the  ton,  1  Salk.  242.] 

books,  it  appears  clearly  that  the  devise  (a)  1  Sanders  Uses  133,  n.,  4th  ed., 

to  the  heirs  cannot  be  supported.  *   *  *  citing  Cholmondeley  v,  Clinton,  2  J.  A 

For  whether  they  should  take  a  remain-  W.  1. 

der  or  reyersion,  they  would  hare  an  ab-  (6)  See  Hurst  v.  Earl  of  Winchelsea,  1 

mlate  fee,  aaer  the  termination  of  the  W.  Bl.  187,  [2  Ld.  Ken.  444,  2  Burr: 

mesne  estates ;  and  the  tide  by  descent  is,  879] ;  Langley  v.  Sneyd,  7  J.  B.  Moo.  165, 

in  estimation  of  law,  the  worthier  title."  [3  Br.  &  B.  243, 1  S.  <&  St  45. 
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this  natare  cannot  arise  under  anj  will;  fature  or  recent ;  the  statute 
Stat.  8  and  4  of  3  and  4  Will.  rV.,  c.  106,  §  3,  having  provided  that, 
9  3,i]aAUns  '  when  any  land  shall  have  been  devised  by  any  testator 
purchaser.  who  shall  die  after  the  3l8t  day  of  December,  1833,  to 
the  heir,  or  to  the  person  wlio  shall  be  the  heir  of  such  testator,  such 
heir  shall  be  considered  to  have  acquired  the  land  as  a  devisee,  and  not 
by  descent,  (o) 

^[Infants  (including  infants  en  ventre  aa  mire),  ((2)10  femes  ooverU 
inftnt,/.  e.or    and  insaue  persons  are  not  incapacitated  from  takine  by 

lunatic,  may  '■  *  ./• 

takebydevjae.  dcvise  or  bequcst  though  they  cannot  manifest  their  ac- 
ceptance ;  for  acceptance  will  be  presumed  unless  it  would  work  injury 
to  the  devisee  or  legatee.  The  disability  of  coverture,  though  invali- 
dating a  conveyance  at  common  law  from  the  husband  to  the  wife^ 
does  not  prevent  her  from  taking  under  his  will,  the  coverture  having 
in  fact  ceased  when  the  will  takes  effect]  (e) 

(e)  The  n^gstiye  words  seem  to  exdade       (cQ  Burdett  v,  Hopegood,  1  P.  W.  4S6 ; 
the  daim  of  a  deyisee-heir  of  copyholdi    Mogg  v.  Mogg,  1  Mer.  654.] 
(which  are  expressly  indaded  in  the  act)        10.  A  dovise  to  an  anbom  illegitimate 
to  disclaim  the  devise  and  take  as  heir,    child,  where  the  mother  is  described,  is 
Bickl^  9.  Bicklej,  L.  B^  4  Eq.  216.  valid.    Pratt  v.  FUmer,  5  Hair.  A  J.  10. 

[(«)  lit.,  8  168.] 
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♦CHAPTER  VI. 

KOSCUnOS  ASD  ATTESTATIOK  OF  WILIiS  HADB  BEFOBE  THE 

1838. 


SECJnON  I. 

As  to  Freeholds  of  Inheritanoe. 

The  6th  section  of  ihe  statute  of  frauds  (29  Gar.  II.,  a  3,)  required 
that  all  devises  and  bequests  of  any  lands  or  tenements,  (a)  BnMtaMDi  te 
devisable  either  by  force  of  the  statute  of  wills,  or  by  that  jK^^ijA-. 
statute,  or  by  force  of  the  custom  of  Kent,  or  the  custom  <^  "^f^^ 
of  any  borough,  or  any  other  particular  custom,  should  be  in  writing 
and  signed  by  the  party  so  devising  the  same,  or  by  some  other  person 
in  his  presence  and  by  his  express  direction,  and  should  be  attested  and 

sofascribed  in  the  presence  of  the  said  devisor,  by  three  or  four  credible 
1 


[(a)  Obflerre  that  the  word  hereditament*  tory  nunber  of  attesting  witDesses.  While 

it  omitted  in  this  clause,  though  occurring  the  law  requires  that  the  will  be  in  writ- 

b  the  nexty  see  Bnckridge  v.  Ingram,  2  ing,  it  is  silent  as  to  the  material  to  be 

Yes^  Jr^  662;  but  no  question  eeems  ever  used  in  the  writing,  or  that  upon  which 

to  have  been  raised  on  this  omission.]  the  will  is  to  be  written.    Tet  these  mat- 

1.  With  the  exception  of  nuncupative  ters  will  haye  some  weight  with  the  court 

wilk,  to  be  noticed  hereafter,  the  proyi-  in   the   determination  of  the   question 

sioDB  of  the  statute  of  frauds  in  regard  to  whether  the  writing  was  merely  delibera- 

the  making  of  wills  prevail  throughout  tive  and  in  contemplation  of  the  making 

the  American  states.    While  no  formality  of  the  will  or  the  final  testamentary  act 

need  be  used  by  the  testator  in  the  ex-  of  the  deceased.     However,  while  the 

prearion  of  his  will,  one  requisite  is  to  be  general  provisions  of  the  statute  of  frauds 

rigidly  e|iforced,  and  that  is,  that  the  will  haye  been  maintained  in  regard  to  the 

be  in  writing,  or  its  equivalent    The  use  foimalities  requisite  to  the  execution  of  a 

of  a  printed  blank  will  be  sustained.  But  valid  wiU,  these  provisiona  vary  in  minor 

ihe  will  must  be  either  written  or  partially  points  in  the  various  states.    In  New  Jer- 

written  and  partially  printed,  signed  by  sey  there  are  four  requisites  to  a  valid 

ike  testator,  or  in  his  presence  by  some  will :    1.  That  it  be  in  writing.    2." That 

one  authorised  by  the  testator  to  sign  for  it  be  signed  by  the  testator.    3.  That  such 

him,  and  it  must  be  attested  by  the  statu-  signature  shall  be  made  by  the  testator,  or 
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[Before  prooeediQg  to  discuss  this  enactment^  it  should  be  premised, 
-ifliuiiaintad  that  thouffh  bv  the  statute  1  Vict.  c.  26,  the  ceremonial 
1  Viot,  o.  26.      of  execution  is  somewhat  varied^  yet  several  of  its  details^ 

the  makixig  thereof  acknowledged  bj  him  the  will  shall  be  sabscribed  by  the  testa- 
in  the  preaence  of  two  witnesBeB.  4.  That  tor  at  the  end  thereof,  in  the  preaenoe  of 
it  shall  be  declared  to  be  his  last  will  in  each  of  theattesting  witnesses^  or  that  tlie 
the  presence  of  two  witnesses.  In  re  Mo-  testator  shall  acknowledge  his  signature 
Elwaine's  will,  3  C.  E.  Gr.  (N.  J.)  499.  to  the  will  as  a  will  to  each  <tf  the  attest- 
In  the  act  of  1714  in  New  Jersey  it  was  ing  witnesses,  that  at  the  same  time  he 
provided  that  the  will  should  be  ''pub-  shall  declare  the  instrument  to  behia  last 
lished  ,*"  in  the  act  of  1851  the  word  "de-  will  aud  testament,  that  the  attesting  wit- 
dared"  was  substituted  for  the  word  nesses  shall  sign  their  names  also  at  the 
"published."  But  no  argument  is  to  be  end  of  the  will,  that  there  shall  be  at 
drawn  from  this  substitution.  Whateyer  least  two  such  witnesses,  and  that  they 
would  amount  to  a  publication  would  shall  be  requested  by  the  testator  to  aign 
answer  the  requirement  that  it  should  be  as  attesting  witnesses.  N.  Y.  Bev. 
declared  to  be  the  testator's  will.  Mundy  Stats.,  toL  2,  p.  eS,  {{  40,  41.  It  is  held 
9.  Mnndy,  2  McCart.  290.  In  Mass-  in  Illinois  that  the  indispensable  requisites 
achusetts,  the  statute  provides  that  no  to  the  validity  of  a  will  under  the  statute 
will,  except  as  in  the  statute  excepted,  of  that  state  are,  that  it  must  be  signed  by 
^  shall  be  effectual  to  pass  any  real  or  per-  the  testator,  or  by  some  one  in  his  pres- 
sonal  estate,  nor  to  charge  or  in  any  way  enoe  and  by  his  direction  and  be  attested 
a£fect  the  same  unless  it  is  in  writing  and  in  his  presence  by  two  or  more  witnesses, 
signed  by  the  testator  or  by  some  person  Bigg  v,  Wilton,  13  111.  15.  And  but  two 
in  his  presence,  by  his  express  direction,  of  the  subscribing  witnesses,  under  the 
and  attested  and  subscribed  in  his  presence  Illinois  statute  of  1787,  are  required  to 
by  three  or  more  competent  witnesses,  prove  the  will ;  therefore,  where  the  will 
The  exceptions  to  this  statute  are  wills  was  attested  by  three  witnesses,  one  of 
made  in  conformity  to  the  law  at  the  time  whom  was  a  devisee,  the  will  was  held  t<^ 
of  their  execution ;  wills  made  out  of  be  valid.  Ackless  v.  Seekright,  Breeae 
Massachusetts  if  in  accordance  with  the  76 ;  4  Kent  514  and  note  {d)\  2  Black.  Com. 
law  of  the  place  where  executed,  and  376;  Wms.  Ex'rs  (6th  Am.ed.)  90,  etteg,; 
nuncupative  wills  made  by  soldiers  in  Walkem  on  Wills  168,  ei  mq. ;  1  Bedf.  on 
actual  military  service  or  mariners  at  sea.  Wills  164,  et  9tq, ;  Flood  on  Wills  31$,  H 
This  statute  also  provides  that  if  witnesses  mq.  In  the  minority  of  the  American 
are  competent  at  the  time  of  the  attesting  states  two  attesting  witnesses  are  requireil 
of  the  execution  of  the  will,  their  subse-  to  the  will.  This  is  the  case  in  Alabama, 
quent  incompetency,  from  whatever  cause  Arkansas,  Califomia,  Colorado,  Dakota^ 
it  arises,  shall  not  prevent  the  probate  and  Delaware,  Idaho,  Illinois,  Indiana,  lowa^ 
allowance  of  the  will,  if  it  is  otherwise  Kansas,  Kentucky,  Michigan,  Minnesota,^ 
satiflfactorily  proved.  Mass.  Gen.  Stats.,  Missouri,  Montana,  Nebraska,  Nevada,, 
oh.  92,  22  6, 7, 8, 9.  The  statute  of  Mich-  New  Jersey,  New  York,  North  Carolina,, 
igan  18  apparently  a  copy  of  the  Massa-  Ohio,  Oregon,  Bhode  Island,  Tennessee, 
chusetts  statute,  except  as  to  the  number  Utah,  Virginia,  Washington,  West  Vir- 
of  witnesses,  two  only  being  required,  in-  ginia  and  Wisconsin.  Three  witnessee 
steadof  three  as  in  Massachusetts.  Compl.  are  requisite  in  Connecticut,  District  of 
Laws  Mich.  1871,  1372,  2  5.  The  provi-  Columbia,  Florida,  Georgia,  Maine,  Mary- 
■ions  of  the  statute  in  New  York  are  that  land,    Massachusetts,    Mississippi,    New 
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remain  analtered,  so  that  the  cases  decided  under  the  later  statute 
bearing  upon  the  interpretation  of  the  words  '^  signature/'  '^  presence/' 
" direction/'  "other  persons/'  "attested/'  "subscribed/'  which  are  com- 

Hexico,  South  Carolina  and  Vennont.  contains  his  last  will.  The  notarj  shall 
In  New  Hampshire  three  witnesses  are  then  draw  up  a  superscription  on  the 
neoeBBaiy  and  it  is  also  essential  that  the  envelope,  and  that  shall  be  signed  hj  the 
▼ill  be  sealed.  We  believe  that  this  is  notary  and  witnesses.  If  any  one  of  the 
the  only  state  which  now  requires  that  witnesses  does  not  know  how  to  sign,  ez- 
there  be  a  seal  to  a  will,  thou|;h  in  many  press  mention  shall  be  made  thereof, 
of  the  states  a  seal  is  made  use  of  in  the  but  in  all  cases,  at  least  two  witnesses 
ezecation  of  a  will.  In  Pennsylvania  must  sign.  C.  G.  La.,  {{  1584,  1587. 
the  provision  is  somewhat  peculiar :  no  In  Mississippi  one  witness  is  sufficient 
sabscribing  witnesses  are  required  to  the  as  to  a  will  of  personalty,  and  such  a  will 
▼ill  itself,  but  when  the  instrument  is  may  be  admitted  to  probate  on  proof  by 
ofiered  for  probate  its  execution  must  be  one  witness,  and  that,  too,  though  there 
proved  by  at  least  two  witnesses.  But  in  may  be  other  witnesses  to  the  will  whose 
cue  the  names  of  witnesses  be  subscribed  proof  is  not  taken.  Kirk  v.  The  State,  13 
io  the  will  it  is  not  essential  that  the  wit-  Sm.  &  M.  406.  So,  too,  in  Tennessee,  if 
neflses  who  prove  the  will  be  those  who  there  be  no  contest  as  to  the  validity  of 
ogDed  it  Bhorer  v.  Stehman,  1  Watts  the  will.  Kogers  v,  Winton,  2  Humph. 
442, 463;  Hight  v.  Wilson,  1  Dallas  94;  178.  So  in  Massachusetts,  when  there  is 
Aradt  V.  Amdt,  1  Serg.  &  B.  256.  In  no  contest,  it  is  not  necessary  to  call  all 
Louisiana  the  statutory  provisions  are  the  witnesses  to  prove  the  will  for  pro- 
Tery  peculiar,  and  not  at  all  in  accord  bate,  but  probate  may  be  granted  on  proof 
▼ith  those  of  any  other  of  the  American  by  one  witness.  Mass.  Oten.  Stats.,  ch.  92, 
states.  By  the  statute  of  that  state  wills  {  20.  So,  also,  by  statute,  in  Vermont, 
ire  divided  into  three  classes,  nuncupa-  Gren.  Stats.  Vt.,ch.  49,213*  So,  too,  in  Con- 
tive  or  open  testaments,  mystic  or  sealed  necticut.  Field's  Appeal,  36  Conn,  277. 
testaments,  and  holographios.  C.  G.  La.,  It  is  also  so  held  in  Bhode  Island.  Sprague 
1 1574.  Nuncapative  wills  may  be  eze-  v.  Luther,  8  B.  I.  252.  As  to  requisite 
cated  by  public  act,  or  under  private  sig-  witnesses  to  the  valid  execution  of  a  will, 
Dstore ;  if  by  public  act,  they  must  be  see  Doe  v.  Pattison,  2  Blackf.  355.  It  is 
dictated  to  a  notary  public  in  presence  of  held  in  Michigan  that,  at  common  law,  it 
three  witnesses  residing  in  the  place  not  being  essential  to  the  validity  of  a  will 
▼here  the  will  is  executed,  or  of  five  that  it  should  be  attested  by  witnesses; 
▼itnesses  not  residing  in  the  place ;  if  by  therefore  a  will  of  personal  property,  exe- 
prirate  signature,  they  must  be  made  in  cuted  abroad,  by  a  person  who  died  there, 
the  presence  of  five  resident  witnesses  or  but  whose  domicil  was  at  the  time  in 
seven  non-resident  witnesses,  or  the  testa-  Michigan,  was  valid,  though  unattested  by 
tor  may  produce  before  such  witnesses  a  three  witnesses.  High  AppPt,  2  Doug, 
▼ill  already  made  and  declare  it  to  be  his  515.  See  also  Parker  v.  Brown,  6  Gratt. 
last  will.  C.  C.  La.,  H  1578,  1581.  Mys-  554.  But  when  the  statute  requires  three 
tic  or  closed  wills  must  be  signed  by  the  witnesses  in  order  to  make  the  will  valid 
testator  himself,  whether  written  by  him  to  pass  real  estate,  the  execution  of  the 
or  by  another ;  they  must  then  be  sealed,  will  in  the  presence  of  two  witnesses,  and 
sod  delivered  so  sealed  to  a  notary  public  the  subsequent  execution  of  a  codicil 
and  seven  witnesses;  the  testator  must  then  thereto  in  the  presence  of  two  wit- 
declare  in  their  presence  that  such  paper  nesses,  one  of  whom  was  not*  one  of  the 
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mon  to  both  enactments,  bear  equally  upon  the  interpretation  of  the 
same  words  in  the  statute  29  Car.  11.,  c.  3 ;  and  thus  (since  the  execu- 
tion of  bequests  of  personal  estate  is  now  assimilated  to  that  of  devises 

witneasee  to  the  original  will,  will  not  be  subscribed    to    the   will    in   the    pres- 
a  witnessing  of  the  will  and  codicil  by  enoe  of  the  testator,  whether    the   at- 
tliree  witnesses  so  as  to  pass  real  estate,  testation  clause  so  states  or  not.     Lucas 
Dunlap  V.  Bunlap,  4  Desaus.  305.  Though  v.  Parsons,  24  Ghi.  640.    By  statute,  in 
the  statute  of  Virginia  requires  at  least  some  of  the  states,  no  witnesses  are  ne- 
two  witnesses  to  the  will,  it  may  be  proved  cessary,  if  the  will  be  a  holograph.    And 
by  one  of  them  if  he  prove  the  attesta-  the  will  must,  as  a  general  rul^  in  such 
tion  of  the  other.    Lamberts  v.  Cooper's  case,  be  in  the  handwriting  of  the  testa- 
Executor,  29  Gratt  61.    In  Missouri  it  is  tor,  and  must  be  found  among  his  yalua- 
not  essential  to  the  validity  of  the  will  ble  papers,  or  be  produced  by  some  relia- 
that  the  testator  should  actually  sign  in  ble  person  with  whom  it  was  deposited 
the  presence  of  the  attesting  witnesses,  by  the  testator  for  its  preservation.    Such 
Nor  must  the  witnesses  sign  in  the  pros-  wills  are  provided  for  in  Arkansaa^  Kea- 
enoe  of  each  other,  though  each  must  tucky,  Tennessee,  Yiiginiay  North  Caro- 
sign  in  the  presence  of  the  testator.    Cra-  lina,  Mississippi  and  Louisiana.     It  ap- 
▼ens  9.  Faulooner,  28  Mo.  19.    Nor  in  pears  that  the  placing  of  a  holograph 
Vermont    Adams  v.  Field,  21  Vt  256 ;  will  in  a  trunk  left  for  safe  keeping  with 
Roberts  v.  Welsh,  46  Vt.  164.    Nor  in  a  friend,  and  containing  the  greater  por- 
Virginia.    Bosser  v.  Franklin,  6  Gratt  1 ;  tion  of  the  valuable  papers  of  the  testa- 
Parramore  v,  Taylor,  11  Gratt  220.    But  tor,  as  well  as  some  part  of  his  money,  la 
in  Arkansas  they  need  not  sign  in  the  sufficient  to  satisfy  the  requirements  of 
presence  of  the  testator,  either  actually  the  North  Carolina  statute  on  the  point  of 
or  constructively.    Abraham  t\  Wilkins,  deposit.    Hill  v.  Bell,  PhilJ.  (N.  C)  L. 
17  Ark.  292;  Rogers  v.  Diamond,  13  Ark.  122.    The  fact  that  the  will  has  the  sig- 
474)  487.  -  So,  too,  in  Alabama,  as  to  per-  nature  of  one  subscribing  witness  does 
sonalty.    £z  parte  Henry,  24  Ala.  638.  not  prevent  it  from  being  proved  as  a  hol- 
la Connecticut  the  witnesses  to  a  will  need  ograph.    Harrison  v.  Burgess,  1  Hawks 
not  sign  in  the  presence  of  each  other.  384 ;  Brown  v.  Beaver,  3  Jones  L.  516. 
Gaylor's  Appeal,  43  Conn.  82.  So,  too,  in  Nor  that  it  has  appended  an  attestation 
Illinois.    Flinn  v.  Owen,  58  111.  111.  And  clause,  unexecuted  by  any  witness.     Hill 
in  Alabama.     Hoffman  v,  Hoffman,  26  v.  Bell,  vhi  supra.    The  formalities  neoes- 
Ala.  535.    In  Vermont  it  b  not  essential  sary  to  give  validity  to    a  holographic 
that  the  witnesses  actually  see  each  other  will  in  Louisiana,  are  that  the  will  must 
sign.    If  they  were  so  situated  that  they  be  written,  dated  and  signed  by  the  testa- 
might  have  seen  each  other  sign,  that  is  tor  himself.  Succession  of  G.  Ehrenberg. 
sufficient.     Blanchard  v,  Blanchard,  32  21  La.  Ann.  280.    If  not  entirely  written 
Vt  62.    The  statement  in  the  attestation  by  the  testator  the  will  is  null.    Williams 
clause   to    the  will,   that  the  witnesses  v.  Hardy,  15  La.  Ann.  286.  But  it  may  be 
signed  their  names  to  the  will  in  the  written  in  pencil.    Philbrick  v,  Spangler, 
presence  of  the  testator,  throws  the  onus  15  La.  Ann.  46.     And  if  a  holographic 
of  proving  that  they  did  not  so  sign  upon  will  bearing  a  particular  date  be  found 
the  party  opposing  the  will.    Tappen  v.  among  the  valuable  papers  of  the  dece- 
Dayidson,  12  C.  £.  Gr.  (N.  J.)  459.   And  dent,  it  is  presumed  that  it  was  deposited 
in    Georgia    the   subscribing    witnesses  there  by  him  at  the  time  of  its  date.  Saw- 
may  be  permitted  to  testify  that  they  yer  v.  Sawyer,  7  Jones  L.  134.    In  Ten. 
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of  real  estate,)  the  oonstniction  of  the  older  statute,  although  never 

within  the  sphere  of  the  eoclesiastiGal  courts,  is  nevertheless  illustrated 

bj  many  of  their  decisions  on  the  statute  of  Yictoria.] 

The  first  mquirj  suggested  by  the  statute  29  Car.  II.,  is,  what 

amounts  to  a  "signing''  by  the  testator?    It  has  been  de-  Mark,  a■affl- 
l    .         «»  .  11  1  dent  Blgniii*. 

dded  that  a  mark  is  sufficient^  and  that,  notwithstanding 

the  testator  is  *able  to  write,  (6)  [and  though  his  name  does  not  appear 

nenee  such  a  will  must  be  entirelj  in  the  proof  that  the  will,  thus  written,  was  in- 
handwriting  of  the  testator,  and  must  be  tended  by  the  testator  as  his  final  testa- 
deposited  as  abore  mentioned,  and  the  mentary  act    It  was  said  on  this  point  by 
handwriting  must  be  proved  to  be  that  of  Lord  Brongham,  in  Bateman  v.  Penning- 
the  testator  by  at  least  three  witnesses,  the  ton,  8  Moo.  P.  G.  223,  227 :  "Alithecases 
object  being  that  the  writing  be  so  well  show  that  the  signing  in  pencil  affords  a 
known  as  to  prevent  any  deceit    Tate  v.  pHma  fade  presumption  that  the  act  is 
Tate,  11  Humph.  465.    But  in  Kentucky  only  deliberative ;  yet  it  may  be  shown 
the  statute  does  not  require  such  a  will  to  to  be  otherwise."    See  WaUer  v,  WaUer, 
be  in  the  handtgriting  of  the  decedent,  but  1  Gratt  464.    A  seal  is  not  requisite  to 
to  be  written  by  him ;  therefore,  a  will  the  execution  of  a  will.  Avery  v,  Pixley, 
will  be  good  if  written  by  the  testator,  4  Mass.  460;  Hight  v.  Wilson,  1  DaUas 
though  it  be  written  in  a  disguised  hand.  94 ;  Doe  v.  Pattison,  2  Blackf.  356 ;  Wil- 
Hannah  v.  Peake,  2  Mon.  133.    See  also  Hams'  Lessee  v.  Burnet,  Wright  (Ohio) 
Cnitcher  v,  Grutcher,  11  Humph.  377 ;  63.    By  the  statute  of  1805  a  seal  was  es- 
Mur  V.  Marr,  2  Head  303 ;    Hooker  v,  sential  to  a  will  intended  to  pass  real  es- 
Hocker,  4  Gratt  277 ;  Anderson  v.  Pryor,  tate,  in  Ohio,  but  the  act  of  1824  repealed 
10  Sm.  &  M.  620.    Such  a  will,  made  in  that  provbion.    Williams'  Lessee  v,  Bur- 
Yirginia,  will  pass  lands  in  Ohio.  Bailey  net,  ubi  tupra.    See  1  GreenL  Ev.,  {  272 ; 
t.  fiailev,  8  Ohio  239.    See  4  Kent  519 ;  2  Id.,  {  677 ;  1  Bedfield  on  Wills  165,  et 
Wins.  Ez'rs  (6th  Am.  ed.)  92,  note  b^ ;  seq.    And  it  appears  that  a  will  may  be 
Flood  on  Wills  156, 313.  The  sufficiency  of  made  by  two  persons  as  a  joint  will ;  such 
the  execution  and  attestation  of  the  will  a  will,  however,  will  in  effect  be  two  dis- 
must  be  determined  by  the  law  of  the  domi-  tinct  wills,  of  which  separate  probates 
cil  of  the  testator  at  the  time  of  death,  al-  will  be  granted.    Li  the  goods  of  Stracey, 
though  such  will  was  mode  and  attested  Deane  &Sw.  6 ;  £z  parte  Day,  1  Bradf.  476 ; 
eliewhere.    Patterson  v,  Bansom,  55  Ind.  Gk>uld  v.  Mansfield,  103  Mass.  408 ;  Schu- 
402.    The  law  as  it  was  at  the  time  the  will  maker  v.  Schmidt,  44  Ala.  454 ;  Bynum 
was  executed  and  attested,  must  control  in  v.  Bynum,  11  Ired.  L.  632 ;  Lewis  v.  Soo- 
the determination  of  the    question  of  field,  26  Conn.  452 ;  Walker  v.  Walker, 
the  legality  of  the  execution.     Price  v.  14  Ohio  St  157.    But  by  statute  in  Lou- 
Brown,  1  Bradf.  291.    The  writing  of  a  isiana  a  testament  cannot  be  made  by  the 
will   with   pencil    has    been   sustained,  same  act  by  two  or  more  persons,  either 
Hyere  v.  Vanderbelt,  84  Penna.  St.  510 ;  for  the  benefit  of  a  third  person  or  under 
In  re  Dyer,  1  Hagg.  219.    However,  it  is  the  title  of  a  mutual  or  reciprocal  dis- 
a  strong  indication  that  the  will  was  not  position.    C.  C.  La.,  {  1572. 
a  final  act  if  it  be  written  in  pencil,  but        (6)  Taylor  r.  Dening,  3  Nev.  &  P.  228 ; 
merely  a  deliberative  one;  this  indica-  S.  C,  nam.  Baker  v.  Dening,  8  Ad.  &  EIL 
tioD  may,  truly,  be  overcome  by  clear  94. 

[*78] 
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on  the  face  of  the  will,  (o)     A  mark  being  sufficient,  of  conise  the 

initials  of  the  testator's  name  would  also  suffice ;  (d)  and 

it  would  be  immaterial  that  he  signed  bj  a  wrong  or 

assumed  name  (since  that  name  would  be  taken  as  a  mark,)  (e)  or  that 

against  the  mark  was  written  a  wrong  name,  (/)  and  that  the  testator 

was  also  wrongly  named  in  the  body  of  the  will,  {g)  or  that  his  hand 

was  guided  in  making  the  mark,  {h)^    But  whei*e  two  sisters  made 

mutual  wills  in  favor  of  each  other,  the  words  mutatis 

mutandis  being  precisely  the  same,  and  by  mistake  each 

[(e)  In  re  Bryce,  2  Curt.  325.  such  execution,  whether  by  a  mark,  or 

(d)  In  re  Savory,  15  Jur.  1042.  the    writing  of  the  name   by   another, 

(e)  In  re  Bedding,  2  Bob.  339, 14  Jur.  must  be  proved  by  the  oath  of  two  wit- 
1052;  In  re  Glover,  11  Jur.  1022,  5  No.  nesses,  and  so,  too,  must  the  reqaest. 
Gas.  553 ;  and  see  the  corresponding  cases  Greenough  v,  Greenough,  11  Penna.  St. 
as  to  signature  of  a  witness,  post  p.  *82.  489 ;  Grabill  v.  Barr,  5  Penna.  St.  441 ; 

(/)  In  re  Clarke,  27  L.  J.,  Prob.  18,  4  Asay  v.  Hoover,  ubi  supra.     Although  it 

Jur.  (N.  S.)  243,  1  Sw.  &  Tr.  22.  is  held,  probably  without  exception,  that 

(g)  In  re  Dowse,  31  L.  J.,  Prob.  172.  one  who  is  thereto  authorized  by  the  tea- 

(h)  Wilson  V.  Beddard,  12  Sim.  28.]  tator  may  sign  for  him,  which  shall  oon- 

2.  Higgins  V.  Carlton,  28  Md.  115 ;  stitute  a  valid  execution  of  the  will,  and 

Smith  V.  Dolby,  4  Harring.  350 ;  Pool  v.  also  that  a  testator  may  execute  the  will 

Bufifum,  3  Oregon  438 ;  Chafiee  v.  Baptist  by  making  his  mark,  yet  it  has  been  held 

M.  C,  10  Paige  85 ;  Upchurch  v.  Up-  that,  although  the  name  of  the  testator  be 

church,  16  B.Mon.  102, 113;  Cozzens' Will,  written  to  the  will  at  his  reqaest  and  in 

61  Penna.  St.  196 ;  Bay  v.  Hill,  3  Strobh.  his  presence,  but  with  the  intention  that 

297 ;  Succession  of  Carroll,  28  La.  Ann.  he  should  execute  it  himself  by  a  mark, 

388 ;  Flannery's  Will,  24  Penna.  St.  502;  the  execution  will  not  be  valid  if  the  tes- 

Asay  V.  Hoover,  5  Penna.  St  21 ;  Jackson  tator  fail  to  affix  his  mark.    Main  v.  By- 

V.  Van  Dusen,  5  Johns.  144 ;    Butler  v.  der,  84  Penna.  St.  217.    In  Misaouzi,  if 

Benson,  1  Barb.  526 ;  Nickerson  v.  Buck,  the  testator  execute  his  will  by  making 

12  Cush.  832 ;  Sprague  v.  Luther,  8  B.  L  his  mark,  this  must  be  the  only  signature. 

252.    Flood  on  Wills  313,  821 ;  Walkem  St.  Louis  Hospital  v.  Williams,  19  Ma 

on  WUls  178 ;  1  Bedf.  on  Wills  203,  206  609.    If,  in  addition  to  the  mark,  the 

and  notes ;  4  Kent  513,  516 ;  Wms.  Ex'rs  name  of  the  testator  be  written  at  his  re- 

^6th  Am.  ed.)  102.   But  an  act  validating  quest  by  some  other  person,  the  will  ia 

the  execution  of  wills  by  means  of  marks  void  unless  such  person  signs  his  own 

is  not  retroactive,  and  will  not  sustain  name  as  an  attesting  witness,  and  states 

the  will  of  one  wlio  died  before  the  en-  that  he  signed  the  testator's  name  at  his 

actment.     Shinkle  v.  Crock,  17  Penna.  request  as  required  by  statute.    lb. ;  St. 

St.  159;  Daviesv.  Morris,  17  Penna.  St  Louis  Hospital  v,  Wegman,  21  Mo.  17; 

205 ;  Burford  v.  Burford,  29  Penna.  St,  Northcutt  v,  Northcutt,  20  Mo.  266 ;  Mo- 

221.     And  in  Pennsylvania  the  substi-  Gee  v.  Porter,  14  Mo.  611.    The  same 

tntion  of  any  other  mode  of  execution  course  must  be  pursued  where  a  person 

than  the  signing  by  the  testator,  must  be  signs  for  a  testator,  though  the  testator 

on  account  of  sickness  or  infirmity,  and  makes  no  mark.    Simpson  v.  Simpson,  27 

must  be  at  the  request  of  the  testator,  and  Mo.  288 ;  Will  of  Cornelius, .14  Ark.  675. 
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signed  the  will  of  the  other^  both  signatures  were  held  invalid^  neither 
aster  having  in  fact  executed  her  own  will;  but  merely  a  paper,  which, 
if  it  was  a  will,  gave  all  her  property  to  herself,  and  was  therefore 

And  this  reqtdrement  of  the  Missouri  those  who  from  accident,  disease,  or  want 
statute  is  mandatoiy,  not  directory.    Mo-  of  education  could  not  write  ?    If  such. 
G«e  «.  Porter,  vbi  wpra.  But  in  Viiginia,  be  the  construction  of  the  law,  it  would 
if  the  testator's  name  be  signed  for  him  be  insufficient  for  the  testator  to  make  his- 
hj  another,  the  adding  of  a  mark  is  a  mark,  since  that  would  not  amount  to  sub- 
work  of  supererogation.    Boeser  V.  Frank-  scribing  his  name.    The  fact  is,  that  at 
lin,  6  Gratt.  1.    The  fiict  that  a  wrong  the  time  the  act  of  assembly  was  passed,, 
name  is  set  to  the  testator's  mark  will  not  the  statute  of  frauds  and  peijuries,  29  Car» 
aroid  the  will.    Long  p.  Zook,  13  Penna.  I.,  was  in  force  in  this  state,  and  was  not 
St  400.    But  it  is  as  essential  that  the'  repealed  by  the  act    And  although  at  » 
testator  be  conscious  at  the  time  his  mark  much  later  period  all  the  statutes  of  Eng* 
is  set  to  the  will  as  it  is  that  a  testator  be  land  were  rej^ealed,  still  the  above  stat- 
coofldoiis  when  he  signs  the  will.    Dun-  ute  had  become  incorporated  with,  and 
lop  V.  Dunlop,  10  Watts  153 ;  and  if  he  formed  a  part  of  the  land  laws  of  t]ii» 
be  imeonscious  at  such  time,  the  will  can-  state,  so  far  as  it  respected  last  wills  and 
not  be  maintained,  though  he  afterwards  testaments ;  and  has  always,  as  I  undcr- 
ratifjr  his  mark,  unless  there  be  a  re-exe-  stand  from  Jadge  Pennington,  been  con- 
cation,    lb.    But  in  New  Jersey  it  is  sidered  as  furnishing  the  rule  as  to  the  ex* 
said  that  it  is  not  sufficient  that  the  sig-  ecution  of  wills.    If  so,  this  will  was  ex- 
nature  be  made  by  another,  though  at  the  ecuted  in  strict  conformity  with  the  stat- 
request  and  in  the  presence  of  the  testar  ute ;  since  the  submission  of  the  testator 
tator;  the  signing  required  by  the  statute  (who,  in  relation  to  this  part  of  the  case^ 
most  be  some  signature,  making  some  is  to  be  considered  as  fully  cognizant  of 
mark  or  tigniun  upon  the  paper,  so  as  to  what  he  was  doing)  to  have  his  hand  di- 
identify  and  give  efficacy  to  it  by  some  rected,  so  as  to  write  his  name,  was  at 
act,  and  not  by  words  merely.    In  re  Mc-  least  equivalent  to  an  express  direction  to- 
Qwaine's  will,  3  C.  E.  Gr.  (N.  J.)  499.  another  to  sign  his  name.    For  it  cannot 
If  the  testator  be  paralyzed,  or  otherwise  be  denied  that,  under  the  statute,  the  di- 
80  enfeebled  as  to  be  unable  to  sign  his  rection  to  subscribe  the  name  of  the  tes- 
name,  and  another  guide  his  hand  in  the  tator  may  be  given  to  him  by  signs,  as- 
ngningy  this  will  be  held  to  be  the  testa^  well  as  by  words.    But  be  the  law  upon 
tor^B  own  act,  although  such  assistance  this  subject  as  it  may,  this  will,  in  th& 
vaa  rendered  without  any  request  from  opinion  of  the  court,  was,  upon  strictly  le- 
the  testator.     Vandruff  v.  Binehart,  29  gal  principles,  signed  by  the  testator,  hi» 
Penna.  St.  232 ;  Cozzens'  Will,  ubi  supra,  hand  being  with  his  own  eonseni  guided  by 
In  a  well-considered  case,  where  it  was  another,  and  the  will  afterwards  acknowl- 
objected  to  the  execution  that  the  testa-  edged  by  him.     Under  these   circum* 
tot's  hand  was  guided  by  another,  and  stances,  the  act  of  Pharis  was,  in  point  of 
that  that  was  not  sufficient  under  the  stat-  law,  the  act  of  the  testator."    Stevens  v. 
ute,  it  was  said  by  Washington,  J. :  "  But  Van  Cleve,  4  Wash.  C.  C.  262.    See  also- 
is  it  to  be  believed  that,  when  all  persons,  Van  Hanswyck  v.  Wiese,  44  Barb.  494.  It 
except  those  of  unsound  mind  and  mem-  has  been   held,  in  England,  that  where* 
ory,  are   permitted  to  dispose  of  their  a  person,  in  the  presence  of  and  at  the- 
property  by  will,  the  legislature  could  request  of  the  testator,  stamped  the  will 
have  intended  to  deny  this  privilege  to  with  an  instrument  on  which  the  testator'a 
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void ;  {%)  and  even  if  the  gift  had  been  to  a  third  person,  evidence 
vronld  have  been  admitted  to  show  that  the  paper,  though  executed  bj 
the  testatrix  with  due  fonnaliiy,  was  not  in  fact  her  will,  [f)  though 
^such  evidence  could  not  have  been  used  to  give  effect  to  the  gift  to  the 
sister.  The  mere  fact  of  signing  a  paper,  with  due  formality  as  a 
will,  does  not,  therefore,  per  se  show  that  the  paper  was  the  testator's 
will.]  3 

At  one  time  it  appears  to  have  been  thought,  that  even  sealing  alone, 
s«auiiff,  in-  without  signing,  would  suffice ;  (k)  the  contrary,  howevor, 
is  indisputable;  not  indeed  from  positive  decision,  bat 
from  the  unanimous  opinion  of  every  judge  who  has  referred  to  the 
pointy  ftom  Parker,  C.  B.,  and  his  coadjutors  in  Smith  v.  Evans,  (Q 
•{though  the  C.  B.  on  another  occasion,  (m)  erroneously  supposed  it  to 
have  been  decided  the  other  way,)  down  to  Ijord  Eldon  in  Wright  v. 
Wakeford.  {n) 

[Both  statutes  expressly  permit  the  testator's  signature  to  be  made 
"Siigtttare  hy  by  some  other  person  by  his  direction.  That  other  person 
««>tetor-  may,  it  seems,  be  one  of  the  witnesses,  (o)  and  it  is  imma- 

tisiial  signature  was  engraved,  for  the  pur-  firom  signing.  C.  C.  I/u,  {  1579. 
pose  of  stamping  it  on  letters  and  other  [(%)  Anon.,  14  Jur.  402;  In  re  Hunt,  Lb 
documents  requiring  the  signature  of  the  B.,  3  P.  &  B.  250. 
testator,  intending  such  act  to  take  the  (j)  See  Hippesley  v.  Homer,  T.  A  B. 
place  of  the  signing  by  the  testator,  the  48,  n. ;  Trimleston  v.  B* Alton,  1  D.  A  GL 
will  was  well  executed.  Jenkins  v.  Gais-  85,  noticed  in  Chap.  XIEI. ;  In  re  Fair- 
ford,  3  Sw.  A  Tr.  93.  And  the  partj  who  bum,  4  No.  Cas.  478.] 
signs  for  the  testator  may  sign  his  own  3.  The  signing  of  a  wiU,  to  be  a  Boffir 
name  first,  and  that  of  the  testator  after;  cient  signing,  must  be  such  as  upon  itt 
thus, ''  A  B  for  C  B,  at  his  request,"  is  face,  and  from  the  frame  of  the  instm- 
«  good  signing  of  the  wilL  Vernon  v,  ment,  appears  to  have  been  intended  to 
Kirk,  30  Penna.  St  218.  See  also  Bob-  give  it  authenticity  as  a  wilL  It  most  be 
ins  V.  Coryell,  27  Barb.  556 ;  Abraham  v.  evident  that  the  name  written  was  re- 
Wilkins,  17  Ark.  292.  But  such  signa-  garded  as  and  intended  for  a  signatnre, 
ture  must  be  at  the  request  of  the  testa-  and  that  the  instrument  was  complete 
tor,  and  in  many  of  the  American  states  without  iurther  signing.  And  this  must 
it  must  appear  from  the  attestation  clause  appear  from  the  paper  itself.  Waller  f. 
that  such  request  was  made ;  but  this  Waller,  1  Gratt  454. 
need  not  appear  if  the  party  signing  (k)  See  Lftmayne  v.  Stanley,  3  Lot.  1, 
be  a  Tolunteer,  unauthorized  to  sign  for  [1  Freem.  538 ;  Wameford  v.  Waraelbrd, 
the  purpose  of  execution.    Pool  v.  Buf-  2  Str.  764.] 

fhm,  3  Oregon  438.    By  statute  in  Lou-  {I)  1  Wils.  313 ;  [and  see  2  Yes.  669.] 

isiana,  if  the  will  is  not  signed  by  the  (m)  Ellis  v.  Smith,  1  Yes.,  Jr.,  12. 

testator  he  must  declare  that  he  does  not  (n)  17  Yes.  458. 

know  how,  or  is  not  able,  to  sign,  and  ex-  (o)  In  re  Bayley,  1  Curt  914 ;  Smith 

press  mention  must  be  made  of  his  deda-  v.  Harris,  1  Bob.  262. 
ration,  and  of  the  cause  that  hinders  him 
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terial  ^that  he  signed  his  own  name  instead  of  the  name  of  the  testa- 
tor, (p)  And  where  the  testator  directed  a  person  to  sign  the  will  for 
him,  which  that  person  did  by  writing  at  the  foot,  '^  this  will  was  read 
and  approved  by  C.  F.  B.,  by  C.  C.  in  the  presence  of  &c./'  and  then 
followed  the  signatures  of  the  witnesses,  the  will  was  held  good.  {q)i 
And  on  the  ground  that  whatever  would  be  good  a9  a  signature,  if 
made  by  the  testator,  must  be  equally  good  if  made  by  his  direction, 
an  impression  of  his  name  stamped  by  his  direction  was  held  good,  as 
a  mark  would  also  have  been.]  (r) 

One  signature,  of  course,  is  sufficient,  though  the  will  be  contained 
in  several  sheets  of  paper;  and  [it  will  generally  be  pre-  Ou6«ign«tare 
samed  that  all  the  sheets  were  put  together  in  the  same  aheetssoffldeni 
order  at  the  time  of  execution  as  at  the  testator's  death ;  («)  and  that 
any  apparent  alteration  in  their  order  and  paging  was  made  before 
execation.  {t)  The  signature  may  also  be  on  a  piece  of  paper  stuck  or 
tied  on  at  the  end  of  the  will,  and  containing  nothing  but  the  signa- 
ture and  attestation ;  (u)  but  in  such  case  the  fact  of  the  piece  of  paper 
having  been  so  attached  before  execution  must  be  proved.]  (x)    Where- 

[{p)  In  re  Clark,  2  Curt  829.  a  will  to  be  signed  for  him  by  another, 

(q)  In  re  Blair,  6  No.  Cas.  528.]  and  his  name,  when  written  by  another, 

4.  Bat  if  the  testator  frequently  request  for  him,  in  his  presence,  and  by  his  direo- 

iQother  peison  to  sign  the  will  for  him,  lion  will  have  the' same  effect  as  if  it  bad 

tad  that  person  refuses  on  account  of  mis-  been  written  by  himself.    Although  his 

apprehension  of  the  law,  such  refusal,  name  is  not  written  by  himself  nor  sub- 

lith  continued  exertion  at  each  opportn-  scribed  to  the  will ;  yet  if  it  be  written  in 

nity  to  have  the  will  signed,  is  not  a  com-  the  beginning  of  the  will  by  another,  in 

plianoe  with  the  law.    Strieker  v.  Groves,  his  presence,  and  under  his  direction ;  and 

5  Whart.  386.    In  regard  to  requisites  by  if  it  be  acknowledged  by  him  to  the 

statute,  where  wills  are  signed  by  another  attesting  witnesses,  at  the  time  he  calla 

ibr  the  testator,  in  many  of  the  states,  see  upon  them  to  subscribe  it,  it  will  be  as 

<nie  note  2;  and  see  also  Will  of  Cornelius,  effectual  as  if  with  his  own  pen  he  had 

14  Ark.  675 ;  MoGee  v.  Porter,  14  Mo.  written  it." 

611 ;  Northcntt  v.  Northcutt,  20  Mo.  266  ,*  [(r)  Jenkyns  v.  Gaisford,  32  L.  J.,  Prob. 

Simpson  v.  Simpson,  27  Mo.  288 ;  Vernon  122. 

».  Eirk,  30   Penna.   St.  218;    Pool  «.  («)  Maish  v.  Maish,  1  8w.  A  Tr.  528, 

Boffom,  8  Oiegon  438;  Abraham  v.Wil-  30  L.  J.,  Ptob.  77.    And  see  Bond  v.  Sea- 

kios,  17  Ark.  202;  Will  of  Jenkins,  43  well,  3  Burr.  1775. 

Wis.  610.    See  also  Flood  on  WUls  330;  (0  Bees  v.  Bees,  L.  B.,  3  P.  A  D.  84: 

Wms.  Ez'rs  (6th  Am.  ed.)  108;  1  Bed£  agreeing  with  the  presumption  regarding 

on  Wills  204,  et  seq.    In  Armstrong  v.  other  alterations,  post  ch.  YIL,  {  2,  ad  fin, 

Armstrong,  29  Ala.  538,  541,  it  U  said,  by  (u)  Cooke  v.  Lambert,  32  L.  J.,  P»>b. 

Bice,  a  J. :  "It  is  not  essential  that  the  03 ;  In  re  Horsford,  L.  B.,  3  P.  A  D.  211. 

testator  should  write  his  own  name.    The  (x)  In  re  West,  32  L.  J.,  Prob.  182.] 
British  statute,  as  well  as  our  own,  allows 

[*79] 
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the  iuitimoniam  at  die  end  referred  to  the  preceding  sides  of  the  sheet 
of  letter  paper  as  being  subscribed  by  the  testator^  the  fact  of  those 
sides  not  being  so  signed  was  held  not  to  affect  the  validity  of  the  will, 
as  the  testator  evidently  intended  the  signing  and  sealing  of  the  last 
«ide  to  apply  to  the  whole,  (y)^  It  was  immaterial^  under  the  statute 
As  to  position  of  frauds,  in  what  part  of  the  will  the  testator's  name  was 
written ;  and  where  the  whole  will  was  in  the  testator's 
handwriting,  the  name  occurring  in  the  body,  as  the  usual  eosordium — 
"^^  I,  A  B,  do  make/'  &c.,  was  decided  to  be  a  sufficient  signing.  {£) 
But  the  signature,  whatever  were  its  local  position,  must  have  been 
made  with  the  design  of  authenticating  the  instrument ;  for  it  should 
-seem  that  if  the  testator  contemplated  a  further  signature  which  he 
never  made,  '''the  will  must  be  considered  as  unsigned,  (a)  though  it 
should  be  observed,  that  in  Right  v.  Price  the  point  was  not  decided ; 
and  the  reasoning  seems  only  to  apply  where  the  intention  of  repeating 
the  signature  remained  to  the  last  unchanged ;  for  a  name  originaUy 
written  with  such  design  might  afterwards  be  adopted  by  a  testator  as 
the  final  signature ;  and  such  it  is  probable,  would  be  the  presumed 
intention,  if  the  testator  acknowledged  the  instrument  as  his  will  to 
the  attesting  witnesses,  without  alluding  to  any  further  act  of  signing.  ^ 
It  will  be  observed  that  the  testator  is  merely  required  by  the  statute 
Tubiioation,  of  Car.  II.,  to  ^'sigu ;"  but  it  was  formerly  considered  that, 
^uiaite.  independently  of  this  enactment,  publication  was  necessary 

(y)  Winsor  «.  Pratt^  5  J.  B.  Moo.  484^  v.  Walker,   1  Mer.    508;   Sweetknd  t, 

2  Br.  &  B.  660.  Sweetland,  4  Sw.  A  Tr.  9,  34  L.  J.,  Prob. 

6.  Martin  v.  Hamlin,  4  Strobh.  188 ;  42  ;  and  cases  cited  posl. 
Wikoflfs  Appeal,  16  Penna.  St  281 ;  Ela        6.  See  Cohen's  Will,  1  Tuck.  286;  Wal- 

V.  Edwards,  16  Gray  91 ;  Tonnele  v.  Hall,  ler  v.  Waller,  1  Gratt.  454;    Allen  v. 

4  ComRt.  140;  Gilman  v,  Gilman,  1  Bedf.  Everett,  12  B.  Men.  379;  Gilman  v.  Gil- 

354 ;  Walkem  on  Wills  179 ;  1  Bedf.  on  man,  1  Bedf.  354 ;  Boj  v.  Boy,  16  Gratt. 

Wills  208.  418 ;   Armstrong  v.  Armstrong,  29  Ala. 

(s)  Lemayne  v.  Stanley,  3  Lev.  1,  538;  Lewis  «.  Lewis,  13  Barb.  17;  Glancy 
Freem.  638,  1  Eq.  Cas.  Ab.  403,  pi.  9;  v,  Glancy,  17  Ohio  St  134;  Ginder  v. 
Cook  V.  Parsons,  Pre.  Ch.  184;  see  abo  Famnm,  10  Penna.  St  98;  Butler*.  Ben- 
Hilton  V,  King,  3  Lev.  86 ;  Grayson  «.  son,  1  Barb.  526 ;  Strieker  v.  Groves,  5 
Atkinson,  2  Vee.  454 ;  Coles  v,  Trecothick,  Whart  386 ;  Hays  v.  Harden,  6  Penna. 
9  Yes.  249;  [compare  Blennerhasset  v.  St  409;  Adams  v.  Field,  21  Vt  266; 
Day,  2  Ba.  <&  Be.  104, 119.  The  rule  is  Sarah  Miles'  Will,  4  Dana  1.  If  a  paper 
different  under  15  and  16  Vict.,  c.  24^  be  folded  up  and  endorsed  by  the  testa- 
jNwf .]  tor,  as  his,  "  B.'s  Will,"  this  will  not  be  a 

(a)  Bight  V.  Price,  Dongl.  241 ;   see  sufficient  signing.    Boy  «.  Boy,  vbi  tiipra. 

also  Griffin  «.  Griffin,  4  Yes.  197,  n.;  See  Wms.    Ez'rs    (6th  Am.    ed.)  104; 

Coles  V.  Trecothick,  9  Yes.  249 ;  Walker  Flood  on  WiUs  321 ;  1  Bedf.  on  Wills  210. 

[*80] 


CHAP.  VI.,  §  I.]  OP  WUAA   BEFORE   1838.  *  207 

to  oomplete  the  testamentaiy  act.  Lord  Hard^cke,  in  particular,  in 
R08B  V,  Ewer,  (6)  strenuously  insisted  on  the  necessity  of  a  will  of  free- 
hold lands  being  published.  On  the  other  hand,  in  Moodie  v.  Beid,  (0) 
Gibbs,  C  J.^  expressed  a  decided  opinion  that  publication  was  not  an 
esseutial  part  of  a  will ;  not  beings  as  he  conceived,  necessary  to  devises 
by  custom  at  common  law^  nor  made  so  by  the  statutes  of  Hen.  VIII. 
and  Car.  II. ;  and  subsequent  judges  have  virtually  adopted  the  latter 
<^imon,  having  (as  we  shall  presently  see)  decided  that  a  will  of  firee- 
hold  lands  may  be  duly  executed  by  a  testator^  without  any  formal 
recognition  of,  or  allusion  to,  the  testamentary  act ;  indeed,  without  his 
uttering  a  syllable  declaratory  of  the  nature  of  the  instrument  7 

(6)  3  Atk.  156.  tor,  may  be  established  hj  drenmstantial 

(e)  7  Taunt.   361 ;    [and   see  Doe  d.  eyidence.    Pate's  Adm'r,  v.  Joe,  8  J.  J. 

Bpibbuxy  v.  Burdett,  4  Ad.  &  £11. 14,  6  Marsh.  116.    See  also  Transae  v.  Brown, 

M.  k  Or.  386, 10  CI.  A  Fin.  340.]  31  Penn.  St  92;  Lawyer  «.  Smith,  8  Mich. 

7.  This  is  not  so  held  in  the  Ameri-  411 ;  Sutton  r.  Sutton,  5  Harr.  (Del.)  469. 

€sn  states,  at  least  not  universally,  though  And  the  declaration  of  a  witness  that  it 

the  doctrine  varies  in  the  different  states,  was  never  his  custom  to  attest  an  instro- 

Where  the  witnesses,  at  the  time  of  sign-  ment  without  hearing  it  acknowledged,  is 

tng,  could  not  see  what  the  paper  was,  evidence  to  go  to  the  jury,  as  to  execa- 

and  the  testator  did  not,  in  any  manner,  tion.    Pate's  Adm'r,  v.  Joe,  ubi  supra; 

iofbrm  them  what  it  was,  it  was  held  that  Hughes  v.  Hughes,  31  Ala.  519 ;  Lawyer 

the  wiU  was  not  weU  executed.    Lewis  v.  v.  Smith,  nbi  supra.    There  must  be,  in 

Lewis,  13  Barb.  17.    And  where  the  wit-  some  of  the  states,  an  actual  publication, 

oesMs  were  asked  to  witness  a  deed,  it  and  such  publication  must  be  some  act 

wai  held  not  to  be  a  sufficient  publican  that  wiU  intimate  to  the  witnesses  that 

tion.    Swett  v.  Boardman,  1  Mass.  268.  the  instrument  is  the  will  of  the  testator. 

Publication  is  not  vaUd  unless  there  be  and  it  must  be  some  declaration  or  ezpres- 

some  eommunieaHon  to  the  witnesses  that  sion  difierent  and  distinct  from  a  request 

the  instmment  is  a  will.     Bemsen  v,  to  sign  as  a  witness.    This  is  so  in  New 

Brmckerhoff,26Wend.325;Butherfordv.  York.    Heyer  v.  Berger,  1  Hoff.  Ch.  1; 

Batherford,    1    Denio   33 ;    Gompton  v.  Torry  v,  Bowen,  15  Barb.  304 ;  Lewis  v, 

Mitton,  7  Halst.  70 ;  9wett  v.  Boardman,  Lewis,  13  Barb.  17 ;  Newhouse  v.  God- 

1  Haas.  258 ;  Hunt  v.  Mootrie,  3  Bradf.  win,  17  Barb.  236 ;  Abbey  v.  Christy,  49 

322;  Tunison  v.  Tunison,  4  Bradf.  138;  Barb.  276;  Gilbert  r.  Knox,  52  N.  Y. 

Buntin  ».  Johnson,  28  La.  Ann.  796.    But  125;  Harris'  WiU,  1  Tuclt.  293 ;  Harder's 

the  mere  want  of  recoUection  on  the  part  Will,   1  Tuck.  426.     See  also  Auburn 

of  the  witnesses,  that  such  communica-  Theo.  Sem.  v.  Calhoun,  62  Barb.  381; 

tion  was  made,  will  not  defeat  the  will,  McEinley  v.  Lamb,  64  Barb.  199.    And 

where  the  attestation  clause  contains  a  in  New  Jersey,  Compton  v,  Mitton,  7 

declaration  that  the  will  was  published.  Halst.  70 ;  Combs  v.  Jolly,  2  Green  Ch. 

Biinckerhoff  v.  Bemsen,  ubi  tupra;  Ela  625;  Mickle  v.  Matlack,  2  Harr.  (N.  J.) 

».  Edwards,  16  Gray  91,  99.    When  the  87 ;  Morehouse  v.  Cotheal,  1  Zab.  480. 

witnesses  do  not  remember  the  execution  Also  in  North  Carolina.  And  in  Arkan- 
and  attestation  of  the  wUl,  the  fact  that  sas,  Bogers  v.  Diamond,  13  Ark.  474. 
they  signed  in  the  presence  of  the  testa-    But  the  publication  need  not  be  made  in 


208                  4               EXECUTION  AND  ATTESTATION  [CHAP.  VI.,  §  I. 

Another  question  under  the  same  act  was,  whether  the  attesting  wit- 
Acknowieds-  ncsses  ought  to  see  the  testator  actuallj  sign,  or  whether 
tarebgrore        his  acknowledgment  of  the  signature  was  sufficient;  as  to 

Bufflcient.          which  it  was  decided,  not  only  that  an  acknowledgment 

the  words  of  the  statute.  lb.  Bat,  in  and  tliat  he  then  recognizes  it  as  his  last 
Looisianay  a  declaration  that  the  instra-  will  and  testament,  bj  some  assertioa  or 
ment  contains  the  last  intentions  of  the  clear  assent  in  words  or  signs;  and  the 
testator,  is  a  sufficient  compliance  with  declaration  must  be  nnequivocal.  The 
the  code.  Succession  of  Morales,  16  La.  policy  and  object  of  the  statute  require 
Ann.  267.  See  also  Bun  tin  v.  Johnson,  this,  and  notiiing  short  of  this  will  pre- 
28  La.  Ann.  796.  As  to  publication  of  a  vent  the  mischief  and  fraud  which  were 
will  in  New  York,  it  wss  said  by  Com-  designed  to  be  reached  by  it.  It  will  not 
stock,  C.  J.,  in  Coffin  v.  Coffin,  23  N.  Y.  suffice  that  the  witnesses  have  elsewhere, 
9 :  ''  The  statute  requires  that  the  testa-  and  from  other  sources,  learned  that  the 
tor,  when  he  subscribes  a  will,  or  acknow-  document  which  they  are  called  to  attest 
ledges  its  execution  to  the  witnesses,  shall  is  a  will,  or  that  they  suspect,  or  infer 
declare  the  instrument  to  be  his  last  will  from  the  circumstances  and  occasion  Uiat 
and  testament.  But  this  declaration  need  such  is  the  character  of  the  paper.  The 
not  be  in  any  particular  form.  Any  com-  iaci  must  in  some  manner,  although  no 
manication  of  the  testator  to  the  witnesses,  particular  form  of  words  is  required,  be 
whereby  he  makes  known  to  them  that  declared  by  the  testator  in  their  presence^ 
he  intends  the  instrument  to  take  effect  that  they  may  not  only  know  the  fac^  but 
as  his  will,  will  satisfy  the  requi^menU  that  they  may  know  it  from  him,  and  that 
In  the  case  before  us,  according  to  the  he  understands  it,  and,  at  the  time  of  his 
eyidence  of  the  two  attestin^f  witnesses,  execution,  which  includes  publication,  de- 
one  of  them  asked  the  testator  if  he  signs  to  give  effect  to  it  as  his  wilL"  Hunt 
wished  him  to  sign  or  witness  the  paper  v,  Mootrie,  8  Brad£  322;  Nipper  r. 
as  his  wUl;  to  which  the  testator  answered  Groesbeck,  22  Barb.  670.  And  whei« 
in  the  affirmative.  As  both  the  witnesses  formal  publication  is  necessary,  it  is  es- 
were  present,  this  was  a  good  publication  sential,  in  an  action  under  the  will,  that 
as  to  both  of  them,  if  good  as  to  either,  publication  be  ayerred  in  the  pleadings. 
We  think  it  was  sufficient,  because  it  was  Upon  this  point  it  was  remarked  by 
in  substance  a  communication  that  the  Green,  C.  J. :  **  In  this  state,  the  same 
paper  was  the  will  of  the  testator.  There  statute  and  the  same  clause  of  the  statute, 
can  be  no  doubt  that  such  a  declaration  which  requires  the  will  to  be  in  wrUing, 
can  be  made  in  answer  to  a  question,  or  requires  also  that  it  should  be  signed  and 
even  by  a  sign.  It  Lb  only  required  that  published  in  the  presence  of  three  sub- 
it  be  understandingly  made."  Brincker-  scribing  witnesses.  If  it  be  necessary  to 
hoff  v.  Bemsen,  8  Paige  488 ;  S.  C,  26  aver  in  pleading  the  existence  of  the 
Wend.  825;  Lewis  v.  Lewis,  11  N.  Y.  one  requisite,  it  must  be  equally  essen- 
220;  Yanghan  v,  Bnrford,  3  Brad£  78.  tial  to  aver  the  existence  of  the 
So,  too,  in  Lewis  v.  Lewis,  %Jn  tuprcL,  it  was  other.  Both  authority  an^  precedent 
said  by  AUen,  J. :  "  To  satisfy  the  statute,  concur  in  this  conclusion,  that  it  is  easen- 
the  testator  must  in  some  manner  commu-  tial  in  good  pleading  to  aver  the  will  of 
nicate  to  the  attesting  witnesses,  at  the  real  estate  to  be  in  writing  and  I  am  of 
time  they  are  called  to  sign  as  witnesses,  opinion  that  it  is  equally  essential  to  aver 
the  information  that  the  instrument  then  that  the  will  was  signed  and  published  by 
present  is  of  a  testamentary  character,  the  testator,  in  the  presence  of  three  sab- 
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would  suffice,  but    that    it    might    be   made  before   each   witness 
separately,  and  need  not  take  place  in  the  simultaneous  presence  of 

flcribiog  witnesses."    Morehouse  v,  Co-  and  the  assent^  thereupon,  of  the  testator 

theal,  1  Zab.  480, 488.    However,  in  Del-  to  the  question  whether  that  is  his  hist 

aware,  formal  execution   is  a  sufficient  will  and  testament,  is  a  sufficient  publica- 

publication.    Smith  v.  Dolby,  4  Harring.  tion.     Whitbeck  v.  Patterson,  10  Barb. 

350.     This  seems  a^jso  to  be  the  rule  in  608 ;  Thompson  v,  Stevens,  62  N.  Y.  634 ; 

Vermont    See  Dean  v.  Dean,  27  Vt  746.  Coffin  v.  Coffin,  23  N.  Y.  9 ;  Higgins  v. 

In  this  case  Isham,  J.,  says :  "  In  relation  Carlton,  28  Md.  115.  But  this  is  not  suffi- 

to  the  publication  of  the  will,  it  is  to  be  dentin  Louisiana.    McCaleb  v.  Douglass, 

observed  that  attesting  the  will  by  the  16  La.  Ann.  327.    In  New  York  the 

witnesses  is  an  attestation  of  its  publica-  statute  does  not   require  any  particular 

tion.  A  formal  publication  is  not  necessary,  form  of  words  to  be  used,  either  in  ao- 

Writing  and  signing  the  will  is  a  suffi*  knowledgment,   publication    or  the   re- 

cient  publication ;  indeed  any  act  of  the  quest  to  the  witnesses  to  sign  as  attesting- 

testator  by  which  he  designates  that  he  witnesses.    Nelson  v»  McGiffert,  3  Barb, 

means  to  give  effect  to  the  paper  as  his  Ch.  158 ;  Thompson  v.  Stevens,  62  N.  Y. 

will,  is  a  publication  of  the  will  itself.'^  634 ;    Moore  v,    Moore,   2   Bradf.  261 ; 

And  in  Maine,  Massachusetts,  Kentucky,  Brown  v.  De  Selding,  4  Sandf.  10 ;  Bem- 

Illinois,  Indiana,  South  Carolina  and  Yir-  sen  v.  Brinckerhoff,  26  Wend.  324 ;  Whit- 

ginia,  it  is  only  requisite  that  it  be  evi-  beck  v.  Patterson,  10  Barb.  608 ;  Camp> 

dent  that  the  testator  knew  that  the  in-  bell  v,  Logan,  2  Bradf.  90 ;  Gombault  v, 

stnmient  was  his  will  and  intended  to  ex-  Pub.  Adm'r,  4  Bradf.  226 ;  Carle  v.  Under- 

ecate  it»  and  that  it  should  be  attested  as  hill,  3  Bradf.  101 ;  Oilman  v.  Oilman,  1 

his  will.    Cilley  v.  Cilley,  34  Me.  162;  Bedf.  354.     And  a  substantial  compli- 

Osbom  V.  Cook,  11  Cush.  532 ;  Swett  v,  ance  with  the  statutory  formula  is  suffi- 

Boardman,  1  Mass.  258 ;  Dewey  v.  Dewey,  cient ;  thns,  where  a  testator  said,  placing 

1  Mete.  349 ;  Hogan  v.  Grosvenor,  10  Mete,  his  finger  on  the  seal  to  his  will,  after  ex- 

54 ;  Yerdier  v.  Yerdier,  8   Bich.  135 ;  ecution,  **  X  acknowledge  this  to  be  my  last 

Black  V.  Ellis,  3  Hill  (S.  C.)  68 ;  Beane  v,  will  and  testament,*'  it  was  held  to  be  a 

Yerby,  12  Gratt.  239  ,*  Bay  v,  Walton,  2  sufficient  compliance  with  the  statute,  its 

A.  EL  Ifiarsh.  71;  Dickie  v.  Carter,  42  requirement  being  that  testator '^(iee^ore'' 

m.  876 ;    Brown  v,  McAlister,  84  Ind.  the  instrument  to  be  his  will.    Seguine  v, 

375.    And  in  Georgia  the  acknowledg-  Seguine,  2  Barb.  385;  Upchurch  v,  TJp- 

ment  of  his  signature  by  the  testator  is  a  church,  16  B.  Mon.  102 ;  Thompson  v. 

saffident  publication.    Webb  v.  Fleming,  Stevens,  ie6i  wpra;  Mundy  v.  Mundy,  2 

30  Ga.  808.    But  in  Pennsylvania  it  need  McCart.  290 ;  Chaffee  v.  Baptist  Mis.  Con., 

not  even  be  declared  to  be  a  will,  the  deda-  10  Paige  85 ;  Gilbert  v.  Knox,  52  N.  Y. 

ration  by  the  testator  that  it  is  his  act  and  125.    So,  too,  in  Ohio,  the  acknowledg- 

deed,  being  sufficient.    Loy  v,  Kennedy,  1  ment  to  the  witnesses  need  not  be  in  any 

Watti  &  S.  396.    But  the  will  must  be  specified  manner,  or  with  any  set  form  of 

complete  when  it  is  published  and  at-  words;  but  the  fact  may  be  communi- 

tested.    Chisholm's  Hein  v.  Ben,  7  B.  cated  by  signs,  motions,  conduct  or  attend- 

Mon.  408 ;  Yemam  v.  Spencer,  3  Bradf.  ing  circumstances.    Baudebaugh  v.  Shel- 

16;  Jones  v.  Jones,  3  Mete.  (Ky.)  266;  ley,  6  Ohio  St.  307.    And  this  is  also  held 

Barnes  v.  Syester,  14  Md.  507 ;  Waller  v,  in  some  other  states.    Cilley  v.  Cilley,  34 

Waller,  1  Gratt  454.    The  reading  over  Me.  162.     See  also  Sarah  Miles'  Will, 

of  the  attestation  clause  to  the  witnesses,  4  Dana  1.    It  is  not  sufficient^  however, 

O 
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all.^  The  pointy  though  doabted  in  some  of  the  earlj  caseB^  {d)  was  de- 
cided by  Sir  J.  Jekyl^  M.  B.^  in  Smith  v.  Codron^  (e)  where  A  signed  and 

thatthe  testator  sign  the  will  at  onetime,  110,    119,    note  (g);  1  Bed£.  on  Wills 

and  publish  it  at  another.    The  law  con-  214-220,  284,  285,  note  19;    Flood   on 

templates  both  as  done  at  one  time.    Yet  Wills  314 ;  Walkem  on  Wills  185. 

it  makes  no  difference,  whether  the  pub-  8.  Under  the  act  of  1714,  in  New  Jer- 

lication  be  first  and  the  signature  after-  sej,  it  was  necesBary  that  the  witneases 

wards,  or  vice  vena,  if'  they  are  both  parts  should  be  present  at  the  time  of  the  faatum 

of  the  same  transaction.    Doe  v,  Boe,  2  of  the  will,  and  should  actually  see  the 

Barb.  200 ;  Seguine  v.  Seguine,  Id.  885 ;  testator  sign.    But  the  act  of  1851,  in  that 

Sechrest  v.  Edwards,  4  Mete  (Ky.)  163 ;  state,  changed  this,  and,  by  Tutne  of  that 

8wift  V.  Wiley,  1  B.  Hon.  114 ;  Mickle  v.  act,  the  acknowledgment  of  his  signature 

Matlack,  2  Harr.  (N.  J.)  86 ;  Parramore  to  the  will  by  the  testator,  in  the  presence 

V.  Taylor,  11  Qratt.  220 ;  Beane  v.  Yerby,  of  the  witnesses,  is  sufficient.    Compton 

12  QratL  239 ;  Oreen  v.  Grain,  12  Gratt.  v,  Mitton,  7  Halst  70;  Mickle  «.  Matlack, 

252;  Vaughan  v.  Burford,  3  Brad£  78.  2  Harr.  86 ;  Combs  v.  Jolly,  2  Gheen  C3i. 

If  a  party  seek  to  estabHsh  a  will,  he  625;  Mundy  v.  Mundy,  2  McOart.  290; 

takes  upon  himself  the  <mua  of  proving  Will  of  Alpangh,  8  0.  K  Gr.  507  ;  Bailey 

the  concurrence  of  all  the  acti  necessary  v.  Styles,  1  Gr.  Gh.  220.    So,  too,  in  Mas- 

to  its  yalidity.    He  must  show  that  it  was  sachusetts,  the  witnesses  need  not  see  the 

subscribed  at  the  end  thereof,  by  the  tes-  testator  sign,  but  if  the  signature  be  ac- 

tator^  or  some  one  thereto  requested  by  the  knowledged  by  the  testator  to  be  his,  that 

testator,  in  his  presence,  in  the  presence  will  be  sufficient,  and  that,  too,  whether 

of  the  witnesses,  declared  by  the  testator  he  actually  signed  the  will,  or  it  was 

to  be  his  last  wiU  and  testament,  and  that  signed  by  another  at  his  request.    Hall  v, 

each  witness  signed  his  name  in  the  pres-  Hall,  17  Pick.  373 ;  Dewey  v,  Dewey,  1 

ence  of  the  testator.    The  proof  of  one  of  Mete.  349 ;  Hogan  v.  Grosvenor,  10  Mete, 

these  requisites  cannot  be  enlarged,  by  56 ;  Tilden  v.  Tilden,  13  Gray  110 ;  £la 

implication,  to  be  proof  of  all^   Lewis  v,  v.  Edwards,  16  Gray  91 ;  Nickerson  v. 

Lewis,  vbieupra.    See  also  Tappen  v.  Da-  Buck,  12  Gush.  332 ;  Ghase  v.  Eittredge, 

vidson,  12  G.  £.  Gr.  (N.  J.)  459;  In  re  11  Allen  49.    In  Dewey  v,  Dewey,  M 

Kellum,  52  N.  Y.  517.    And  if  one  wit^  supra,  it  is  said  by  Dewey,  J. :  ''  It  is  not 

ness  testify  expressly  to  the  fulfillment  of  required  that  the  testator  should  aign  his 

every  ceremony  required  by  the  statute  it  name  to  the  will  in  the  presence  of  the 

is  sufficient.    Gompton  v.  Mitton,  7  Halst  attesting  witnesses.    The  term  '  attested,' 

70 ;  Nelson  v.  McGiffert,  3  Barb.  Gh.  158 ;  as  used  in  the  statute,  does  not  import 

Baker  V.  Dobyns,  4  Dana  220.    See  also  that  it  is  requisite  that  the  witnesses  should 

Welch  V.  Welch,  2  Mon.  83 ;  Garrico  v.  see  the  vexy  act  of  signing  by  the  testa- 

Neal,  1  Dana  162.    But  it  has  been  held  tor.    The  acknowledgment  by  the  testa- 

that  where  a  witness  testifies  that  he  did  tor,  that  the  name  signed  to  the  instru- 

not  see  the  testator  sign,  nor  hear  him  ac-  ment  is  his,  accompanied  with  a  request 

knowledge  the  will,  the  party  calling  him  that  the  person  should  attest  as  a  witness, 

may  call  other  witnesses  to   contradict  is  clearly  sufficient    *    *    *    So  a  dec- 

him.    Thompson  v.  Thompson,  2  W.  L,  laration  by  a  testator,  before  the  witnesses, 

M.  84.    See  Wms.  Ez'rs  (6th  Am.  ed.)  that  the  paper  is  his  will,  is  sufficient  to 


{d)  Gook  V.  Parsons,  Pre.  Gh.  184^  and        (e)  2  Yes.  455^  dt 
Dormer  v.  Thurland,  2  P.  W.  506. 
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published  a  will  in  the  preBenoe  of  two  witnesses,  then  a  third  person 
was  called  in,  to  whom  the  testator  showed,  his  name,  telling  him  that 
was  his  hand,  and  bidding  him  witness  it,  which  the  witness  did  in  the 
testator's  presence,  who,  two  hours  afler^wards,  told  him  that  the 
paper  he  had  subscribed  Mras  his  will :  this  was  held  to  be  a  good  exe- 

iuthoriie  their  attestation  to  it,  and  to    Tania  the  witnesses  maj  sign  fixst  Miller 
make  it  a  good  will."    So  it  is  largely,    v.  McNeill,  85  Penna.  St  217.    And  in 
if  not  uniyersally,  held  in  the  yarioas    New  Jersey  the  validity  of  the  will  is  not 
American  states,  that   the  acknowledge    affected  by  the  fact  that  one  of  the  wit- 
ment  of  his  signature  to  the  witnesses  by    nesses  signed  before  the  testator.    Mundy 
the  testator,  is  a  sofficient  compliance    v.  Mnndy,  2  McCart.  290,  29i.    So^  too, 
with  the  statnte..  Dudleys  v.  Dudleys,  8    in  Connecticut  it  Ib  held  that  it  makes  no 
Leigh  486 ;  Bosser  v.  Franklin,  6  Gratt.    difference  in  what  order  the  testator  and 
1 ;  Cochran's  WiU,  8  Bibb  491 ;  Denton    witnesses  sign,  provided  it  be  all  part  of 
«.  Fnnklin,  9  B.  Mon.  28;  Adams  v.    one  transaction.     (yBrien  v,  Gkdagher, 
Field,  21  Vt  256 ;  Janncey  «.  Thome,  2    25  Conn.  229.   But  it  appears  to  be  a  suf- 
BarhCh.  40;  Lewis  v,  Lewis,  18  Barb,    ficient  acknowledgment  when,  in  the  hear- 
17;  Baskinv.Ba8kin,86N.Y.416;  Peck    ingof  the  testator  and  the  witnesses,  the 
«.  Gary,  27  N.  Y.  9 ;  Tarrant  v.  Ware,  25    attestation  clause  was  read,  which  clause 
N.  Y.  425,  n. ;  Coffin  t^.  Coffin,  28  N.  Y.    recited  that  the  testator  executed  the  in- 
9 ;  Dickie  v.  Carter,  42  111.  376 ;  Allison    strument  as  his  will,  and  thereupon  the 
9,  Allison,  46  m.  61 ;  Beed  t^.  Watson,  27    testator  handed  a  pen  to  the  witnesses. 
Lid.  443;  Brown  v.  McAllister,  34  Ind.    and  saw  them  sign  as  such,  although  the  tes- 
875 ;  Turner  v.  Cook,  36  Ind.  129 ;  Tucker    tator  uttered  not  a  word.  Clear  ai^d  explicit 
«.  Oxner,  12  Rich.  L.  141 ;  Beane  v,  Yerby,    acts  should  be  regarded  rather  than  mere 
12  Gratt  239 ;  Green  v.  Grain,  12  Gratt.    form.    Allison  v.  Allison,  46  HI.  61.   The 
252 ;  Higgins  v,  Carlton,  28  Md.  115 ;    rule  in  this  regard  is  nan  quod  dieiumf  9ed 
Swift  V.  Wiley,  1  B.  Mon.  114 ;  Loy  v.    quod  fcuUum  est,  inspicitur.     Higgins  v, 
Kennedy,  1  Watts  A  S.  896 ;  Sogers  v.    Carlton,  28  Md.  115 ;  Osbom  v.  Cook,  11 
Diamond,  13  Ark.  474 ;  Abraham  v,  WU-    Gush.  532,  536.    If  no  proof  of  acknowl- 
kins,  17  Ark.  292 ;  Thompson  v.  Davitte,    edgment  is  produced,  the  allegation  in 
59  Qa.  472;  Upchurch  v.  Upchurch,  16    the  attestation  clause  may  be  taken  as 
B.  Mon.  102.    But  if  the  signature  of  the    true,  and  proof  that  the  will  was  acknowl- 
testator  be  hidden  from  the  witnesses,  a    edged.    Will  of  Alpaugh,  8  C.  E.  Gr.  (N. 
mere  publication  of  the  will  in  their  pres-    J.)  507.    Unless  there  be  affirmative  evi- 
ence  cannot  be  deemed  an  acknowledg-    dence  to  disprove  the  statement  in  the  at- 
ment    Baskin  v.  Baakin,  86  N.  Y.  416.    testation  clause.    Allaire  v.  Allaire,  8  Vr. 
Bat  where  three  witnesses  are  required    812,   affirmed,  10  Vr.  113 ;    Barnes  v. 
by  statute,  and  one  of  them  signed  with-    Barnes,  66  Me.  286.    So,  too,  if  the  attes- 
cnt  seeing  the  signature  of  the  testator,  it    tation  clause  shows  that   the  will  was 
has  been  held  that  the  will  was  not  well    signed  and  declared  in  the  presence  of 
attested,  although  the  testator  acknowl-    the  witnesses,  it  will  be  presumed  that 
edged  that  he  had  signed  it.    Tucker  v.    both  witnesses  were  present  at  the  same 
Oxner,  12  Bich.  L.  141.    Nor  can  a  wUl    time.    Kirkpatrick's  WiU,  7  C.  K  Gr. 
be  attested  unless  signed  by  the  testator,    (N.  J.)  463.    See  Wms.  Ex'rs  (6th  Am. 
or  by  some  one  by  him  anthorized.  Beed    ed.)  118, 117,  note  (n). 
«.  Watson,  27  Ind.  448.    But  in  Pennsyl- 
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cutiou,  and  the  doctrine  was  confirmed  in  a  series  of  subsequent  deci- 
sions. (/) 

As  it  was  sufficient  for  the  testator  to  sign  before  some,  and  acknowl- 
Aoknowiedff-  edfice  the  sifi:nature  before  the  rest  of  the  witnesses,  so  by 
each  witness  necessaij  oonscquence  an  acknowledgment  beiore  all  was 
equally  effectual.  This  was  decided  in  Ellis  v.  Smith  (g) 
bj  Lord  Hardwicke,  with  the  assistance  of  Sir  J.  Strange,  M.  B., 
Willes,  C.  J.,  and  Parker,  C.  B.  Lord  Hardwicke  considered  the 
sufficiency  of  the  testator's  declaration  to  have  been  virtually  decided 
by  the  cases  establishing  that  the  witnesses  might  attest  at  different 
times ;  for,  if  the  testator  signed  three  times,  there  were  three  execu- 
tions, and  none  of  them  good. 

The  next  question  was,  what  constituted  a  sufficient  acknowledgment 
What  amount-    before  the  witnesses.    In  Givle  v.  Gryle,(A)  Lord  H^urd- 

OQ  to  an  aO"  «     m 

knowiodgment.  wickc  doubtcd  whether  it  was  enough  for  the  testator  to 
say  before  the  witness,  "This  is  my  will,''  without  a  resealing  (for  the 
instrument  in  that  case  had  the  unnecessary  appendage  of  a  seal,)  or 
unless  the  testator  had  declared  it  to  be  his  handwriting ;  but  the  doubt 
appears  to  have  vanished  in  Ellis  v.  Smith,  (i)  where  the  question  is 
stated  in  general  terms  to  be,  whether  a  testator's  declaration  before 
three  witnesses,  that  it  is  his  will,  was  equivalent  to  signing ;  and  the 
conclusibn,  therefore,  of  the  judges  who  decided  that  case  in  favor  of 
the  validity  of  the  Mrill,  amounted  to  an  affirmation  of  the  sufficiency 
of  such  a  declaration.  ^ 

(/)  Stonehouse  v,  Ereljn,  8  P.  W.  253;  her  finger  on  the  line  where  the  witness 

GrajBon  v.  Atkinson,  2  Yes.  454 ;  Ellis  «.  was  to  sign.    It  was  held  that  this  was  a 

Smith,  1  Yes.,  Jr.,  11 ;  Addy  v.  Griz,  8  sufficient   acknowledgment  of  the  will. 

Yes.  604;  Westbeach  v,  Kennedy,  1  Yes.  within  the  MaasachoseltB  statute.    It  has 

A  B.  862;  Wright  v.  Wright,  5  M.  A  Pay.  also  been  held  that  the  expression,  by  the 

316,  7  Bing.  457.  testator,  ''I  wish  you  to  witness  this,"  is 

(g)  1  Yes.,  Jr.,  11.  sufficient    TUdenv.  Tilden,13  Gray  IKK 

(A)  2  Atk.  176.  See  also  Dewey  e.  Dewey,  1  Mete  349 ; 

(%)  1  Yes.,  Jr.,  11.  HaU  v.  Hall,  17  Pick.  373;  Osbora  v. 

9.  In  £la  V.  Edwards,  16  Gray  91,  the  Cook,  11  Gush.  632;  Nickerson  v.  Back, 

testatrix  passed  to  the  first  witness  a  pack-  12  Gush.  332 ;  Baudebaugh  v.  Shelley,  6 

age  of  papers,  with  the  request  that  she  Ohio  St  307 ;  Dunlop  v.  Dunlop,  10  Watts 

sign  as  a  witness,  at  the  same  time  show-  153 ;  Hoffinan  e.  Hoffinan,  26  Ala.  535 ; 

ing  the  witness  where  to  sign ;  to  the  last  Maupin  v.  Wools,  1  Duy.  223.    Where 

witness,  she  said  that  she  wished  her  to  a   testatrix   was   asked    by   the   scriy- 

witness  a  document,  that  she  had  been  ener,  if  "  that  was  her  signatnro  for  the 

making  a  little  disposition  of  her  efiects,  purposed  and  if  ''that  was  her  last  will 

and  would  like  to  have  the  witness  sign  and  testament  f  to  which  she  replied, 

it  as  a  witness,  and  then  tlie  testatrix  put  either  by  saying  "  Tes,"  or  by  nodding 
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Later  adjadications  placed  the  point  beyond  all  doubt  by  going  mach 
farther:  these  cases  havine  decided  that  where  a  testator,  witnesManeed 

°     ,         .  not  be  apprifled 

who  had  previously  signed  his  will,  merely  requested  the  **I£2J?™" 
witnesses  to  subscribe  the  memorandum  of  attestation, 
though  they  neither  saw  his  signature,  nor  were  made  acquainted  with 
the  nature  of  the  instrument  they  attested,  the  will,  nevertheless,  was 
duly  executed  according  to  the  statute,  (i)  ^^When  we  find,''  said 
Tindal,  C.  J.,  in  British  Museum  t7.  White,  ^^the  testator  *knew  this 
instrument  to  be  his  will :  that  he  produced  it  to  the  three  persons,  and 
asked  them  to  sign  the  same ;  that  he  intended  them  to  sign  it  as  wit- 
nesses; that  they  subscribed  their  names  in  his  presence,  and  returned 
the  same  identical  instrument  to  him ;  we  think  the  testator  did  ac- 
knowledge in  facty  though  not  in  wards,  to  the  three  witnesses,  that 
the  will  was  his."  10 

The  next  statutory  requisition  is,  that  the  will  be  ^'attested  and  sub- 
scribed'' by  three  witnesses.    A  mark  has  been  decided  to  what  a  sda- 

•  •     •  M.  .     .  dent  rignatura 

be  a  sufficient  subscription ;  (t)  but  it  is  never  advisable,  ^^•wit- 
where  it  can  be  avoided,  (and,  now  that  the  art  of  writing 
is  so  common,  seldom  necessary,)  to  employ  marksmen  as  witnesses.!!- 
{The  initials  of  the  witnesses  also  amount  to  a  sufficient  -a  mark; 
sabscription,  if  placed  for  their  signatures,  as  attesting  the  —initials; 

her  head  affinnativelj,  the  acknowledge  10.  But  it  is  held  in  Vermont  thmt  it  is 

inent  was  held  to  be  safficient.    Hutch-  not  a  legal  attestation  where  the  witness 

ingB  «L  Cochrane,  2  Bradf.  295.    See  also  is  not  acquainted  with  the  nature  of  the 

Jaance^  v,  Thome,  2  Barb.  Ch.  40 ;  Nel-  paper,  nor  why  he  attested  it    Boberts  «. 

■on  V.  McGiffert,  8  Barb.  Gh.  158 ;  Baskin  Welch,  46  .Vt.  164.    But  it  is  sufficient  if 

«.  Baakin,  36  N.  Y.  416 ;  Butler  v.  Benson,  the  testatw  declares  it  to  be  **  his  will,  or 

1  Barb.  526 ;  Adams  v.  Field,  21  Y t  256 ;  his  instrument"    lb. 

Beane  v.  Yerby,  12  Gratt.  239 ;  Denton  v.  (I)  Harrison  v.  Harrison,  8  Yes.  185 ; 

I^klin,  9  B.  Mon.  28;  Beed  v.  Watson,  Addj  v,  Griz,  Id.  504;  [In  re  Amiss,  2 

27  Ind.  443 ;  Rucker  v.  Lambdin,  12  Sm.  Bob.  116,  7  No.  Gas.  274 ;  In  re  Ashmore, 

A  M.  230;  Bogers  v.  Diamond,  13  Ark.  8  Curt  756. 

474 ;  Allison  v,  Allison,  46  Dl.  61 ;  Will  11.  Compton  v.  Mitton,  7  Halst  70  ; 

«f  Alpaogh,  8  C.  £.  Gr.  (N.  J.)  507.  Ck>llins  v.  Nicols,  1  Har.  A  J.  399;  Jesse 

(k)  British  Museum  v.  White,  3  M.  A  v,  Parker,  6  Gratt  57 ;  Chase  v,  Kittredge, 

Pay.  689, 6  Bing.  310 ;  Wright  v.  Wright,  11  AUen  49 ;  Campbell  v.  Logan,  2  Bradf. 

5  M.  A  Pay.  316,  7  Bing.  457 ;  Johnson  v,  90 ;  Jackson  v.  Yan  Dusen,  5  Johns.  144 ; 

Johnson,  1  Cr.  A  M.  140,  [3  Tyrw.  78;  Adams  v.  Chaplin,  1  Hill  (8.  C.)  Eq.  265; 

Hadson  «.  porker,  1  Bob.  14,  8  Jnr.  786 ;  Meehan  v.  Bourke,  2  Bradf.  885 ;  Chaffee 

<3aie  V.  Gaze,  8  Curt  451,  7  Jur.  808;  but  v.  Baptist  Mis.  Con.,  10  Paige  85;  Prig- 

*^  ^ott  V.  Genge,  and  other  cases  noticed  den  v,  Prigden,  18  Ired.  259 ;  Ford  v.  Ford, 

fottf  with  reference  to  the  late  act,  under  7  Humph.  92 ;  Jackson  v.  Jackson,  89  N. 

which  a  stricter  acknowledgment  is  re-  Y.  158 ;  2  Greenl.  Ev.,  {  677  ;  1  Bedf.  on 

<paitA.]  Yfilh  228.    Where  the  attestation  is  hj 
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Gxecation ;  (m)  but  not  if  thej  are  placed  in  the  margin  opposite  to^ 
and  apparently  for  the  purpose  only  of  identifjing  alterations.  (n)i2. 
A  witness  need  not  sign  his  own  name^  if  the  name  actnallj  subscribed 
be  intended  to  represent  his  name:  (o)  or  if  he  write  a  descriptioi^ 
(without  any  name)  intended  to  identify  him  as  a  witness.  (j>)  Bat  if 
a  wrong  name  be  signed  with  the  intention  of  making  it 
appear  that  the  will  was  attested  by  the  perscm  to  whom 

a  mark,  the  validity  of  such  an  attestation  end  of  the  will,  and  the  witness  patting 

does  not  depend  upon  the  fact  of  the  wit-  his   mark    thereto.     This   conslnictioir 

nesB  making  his  mark,  or  doing  some  meets  the  design  .oi  the  legislature,  in^ 

manual  act  in  connection  with  the  signa-  haying  the  name  of  the  witness,  and  ex- 

tore,  but  upon  the  signing  of  the  name  eluding  wills  attested  only  by  marks;, 

of  the  witness  by  his  authority.    Jesse  v,  and  does  not  shut  out  the  attestation  of 

Parker,  6  Gratt  57.    In  Campbell  v.  Lo-  wills  by  illiterate  persons,  when  a  pen- 

gan,  2  Bradf.  90,  97,  it  is  said  by  Brad-  man  can  be  found  to  record  the  transac- 

ford,  surrogate :  "  Our  statute  differs  from  tion."    Meehan  v.  Bourke,  2  Bradl  385, 

the  English  act,  in  requiring  each  of  the  392.    But  declarations  made  by  a  witnesa 

witnesses  '  to  sign  his  name  as  a  witness  at  to  a  will,  who  is  since  deceased,  are  not 

the  end  of  the  will,'  while  the  latter  only  competent  evidence  to  prove  his  signa- 

prescribes  that  the  witnesses  shall 'attest'  ture.    Collins  v.  Nicols,  u6i  «tpra.    And 

and  '  subscribe '  the  will.    The  will,  by  if  the  witnesses  are  all  dead,  there  must 

our  act,  is  simply  required  to  be  '  sub-  be  proof  of  their  signatures ;  or,  if  they 

scribed '  by  the  testator ;  but  each  of  the  set  their  marks  to  the  will,  there  must  be 

witnesses  must  'sign  his  namsJ    For  the  proof  that  such  marks  were  made  by 

witness  merely  to  put  his  mark,  is  not  a  them.    lb. 

signature  of  his  name;  and  where  wit-  (m)  In  re  Christian,  2  Bob.  110,  7  Now 

nesses  attest  by  mark,  their  names  are  Cas.  2S5. 

generally  written  by  other  persons,  with-  (n)  In  re  Martin,  6' No.  Cas.  9H,  1  Bob. 

out  the  marksman  taking  any  part  ux  the  712 ;  In  re  Cunningham,  1  Searle  St  & 

act    In  such  cases,  a  question  may  very  132,  29  L.  J.,  Ch.  71.    See  the  former 

well  arise,  whether  that  mode  of  execu-  case  mentioned  again  p.  *85. 

tion  is  sufficient."    But  it  is  also  said,  by  12.  Jackson  v.  Van  Dosen,  5  Johns. 

the  same   learned   surrogate:    ''Where  144;  Adams  «.  Chaplin,  1  TTill  (S.  C.) 

another  person  writes  the  name  of  the  Ch.  265. 

witness  and  then  the  witness  acknowl-  (o)  In  re  Olliver,  2  Spinks  57. 

edges  the  signature— puts  his  mark  to  it>  (p)  In  re  Sperling,  33  L.  J.,  Piob.  25. 

his  ti^mn— he  literally  signs;  and  what  Whatever  is  written,  it  must  be  with  the 

he  signs  is  his  name — i.  e.,  he  signs  his  intention  that  it  shall  represent  the  writer'fr 

name — ^whUe  a  mark  alone  would  not  be  name,  or  otherwise  identify  Mm.    i^  j^ 

sufficient.    I  think  the  requisition  of  the  Eynon,  L.B.,3P.  AD.  93;  In  re  Mad«- 

statute  sufficiently  complied  with,  by  the  dock,  Id.  169. 
name  of  the  witness  being  written  at  the 
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that  name  beloogs,  instead  of  the  actual  witness,  the  subscription  is 

iDsofficient.  (g)    Putting  their  seals  to  the  will  is  not  suffi wiling; 

cieQt(r)    If  the  witness  cannot  write,  his  hand  may  be        .^.     ^ 
guided  by  another  person,  («)  or  another  person  may  write  ^^^^ 
the  witness^  name  while  the  witness  holds  the  top  of  the  pen;  (^)^3  m 
fad^  there  seems  to  be  no  distinction  in  these  respects  between  the 
words  "sign"  and  *'subscribe :"  any  act,  therefore,  which,  Durerenoebe- 
as  before  noticed,  would  be  a  good  signature  by  a  testator,  tare  by  ^ 
would  be  a  good  signature  by  a  witness, — with,  however,  t«i«*to^ 
these  exceptions,  that  the  subscription  of  the  witness  is  required  to  be 
made  in  the  presence  of  the  testator,  and  must  not,  as  in  the  case  of  a 
testator,  be  a  signature  made  by  some  other  person  for  the  witness,  or 
by  *the  witness  himself  at  some  other  time,  and  merely  acknowledged 
by  him  in  the  presence  of  the  testator,  (u) 

Where  the  will  has  been  once  attested  by  a  witness,  it  is  not  sufficient 
foi  him,  on  a  re-execution,  to  so  over  his  name  with  a  dry  Most  be  on 

'        o  J     actappeureni 

pen;  he  must  do  some  act  apparent  on  the  face  of  the  on  the  paper, 
paper ;  {x)  otherwise  it  is  no  more  than  an  acknowledgment.  And 
where  a  witness  to  a  former  execution,  on  attesting  a  will  for  the  second 
time,  did  not  again  write  her  name,  but  after  her  name  written  on  the 
first  exeaition,  wrote  the  name  of  her  residence,  "Bristol,"  Sir  H.  J. 
Fust  considered  that  to  be  no  proof  of  the  attestation,  and  decided  that 
the  will  was  not  properly  re-executed,  (y)    So  where  a  witness  to  a 

(9)  Pryor  v.  Piyor,  29  L.  J.,  Prob.  114.  Gku  896.    See  also  Montgomery  v.  Per- 

(r)  In  re  Byrd,  3  Cart  117, 1  No.  Gas.  kina,  2  Mete.  (K7.)  448.    And  the  wit- 

^0.  neas'  name  may  be  written  by  another  nt 

(<)  Harrison  9.  Elvin,  3  Q.  B.  117,  2  hia  request    Upchurch  v,  Upchurch,  16 

0.  &  Da7. 769 ;  In  re  Frith,  1  Sw.  A  Tr.  B.  Mon.  102 ;  Jesae  v.  Parker,  6  Gratt 

S>  27  L.  J^  Prob.  6,  4  Jar.  (K.  S.)  288.  57.    And  if  the  name  of  the  witness  be 

(0  In  re  Lewis,  31  L.  J.,  Prob.  163.  subscribed  to  the  paper,  not  as  a  witness, 

Bat  prima  fade  not  so  if  the  witness  can  but  for  some  other  purpose,  and  after- 

^'^    In  re  Kilcher,  6  No.  Gas.  16.  wards  the  testator  requests  him  to  become 

13.  It  is  said  by  Gray,  J. :  *'  A  subscrip-  a  witness,  he  may  adopt  such  prior  signa- 

tion  of  the  name  or  mark  of  a  witness  by  ture.    Pollock  «.  Glassell,  2  Gratt.  439. 
■^**»»  person  in  the  presence  of  himself        [(«)  Moore  v.  King,  3  Curt  243,  2  No. 

•nd  the  testator  might  possibly  be  a  literal  Cas.  45,  7  Jur.  206;  In  re  Cope,  2  Rob. 

«»npliance  with  statute,  but  not  being  in  335 ;  In  re  White,  2  No.  Cas.  461,  7  Jur. 

Ae  handwriting  of  the  witness,  would  ere-  1045 ;  In  re  Mead,  1  No.  Cas.  466. 
•te  BO  presumption  of  a  lawful  execution        (x)  Playne  ».  Scriyen,  1  Rob.  772,  7 

"»d  attestation,  without  affirmative  evi-  No.  Cas.  122, 13  Jur.  712;  In  re  Cnnning- 

™*  tbat  it  was  so  made."    Chase  r.  ham,  1  Searle  A  S.  132, 29  L.  J.,  Prob.  71 ; 

Kittredge^  11  Allen  49.  69 ;  Ex  parte  Le-  In  re  Maddock,  L.  R.,  3  P.  A  D.  169. 
^,  3  Biidf.  227 ;  Horlon  v.  Johnson,  18        (y)  In  re  Trevanion,  2  Rob.  311. 

[*83] 
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former  execution,  on  attesting  a  re-execution  of  a  will,  wrote  the  day 
of  the  month  against  his  former  signature,  and  crossed  one  of  the  let- 
ters in  it,  not  intending  that  the  mark  made  bj  crossing  the  letter 
should  stand  for  his  signature ;  but  supposing  that  the  addition  of  the 
date  was  equivalent  to  a  repetition  of  the  signature,  it  was  held  bj  Sir 
C.  Cresswell  that  the  will  was  not  duly  re-executed,  (z)  In  these  cases 
the  attestation  was  insufficient,  because  there  was  no  proof  that  the 
word  ^'Bristol''  in  the  one  case,  and  the  mark  across  the 
letter  in  the  other,  were  intended  to  represent  the  witne^' 
signature.      They     wire     nothing     more     tlian    acknowledgments 


Portion  of 
wUaem*  Big- 


d«0crip-  of  the  former  signatures.  The  signature  must  be  such  as 
witnaai.  is  descriptive  of  the  witness,  whether  by  a  mark,  or  by 

initials,  or  by  his  full  name,  (a)  or  by  a  description  without  name  ;  (6) 
a  view  which  necessarily  denies  efficacy  as  a  signature  to  the  writing 
of  the  date. 

The  signature  of  the  witnesses  may  be  pkced  in  any  part  of  the 
will ;  for  instance,  the  will  ending  on  the  first  side  of  a 
sheet  of  letter  paper,  the  witnesses  may  sign  on  the  fourth 
side ;  (c)  and  the  will  ending  on  the  middle  of  the  third  side,  and  two 
of  the  witnesses  signing  at  the  end,  and  another  signing  in  a  vacant 
space  on  the  second  side  opposite  the  other  two,  was  held  a  suffideut 
attestatioh  by  three  witnesses  under  the  statute  of  frauds,  {d)  But  it 
must  of  course  be  proved  that  any  part  '*'of  the  will  which  follows  the 
signatures  of  the  witnesses  was  written  before  they  signed.]  (6)14 

A  will  may  be  composed  of  several  clauses  written  at  distiuct  inter- 
Ai>i>iioabUit7      vals,  and  one  memorandum  of  attestation  subscribed  to 

of  attestation 

to  niyena  dto-  the  last  part  may  apply  to  the  whole,  including  as  well 
•  will;  what  was  long  before  written  as  what  had  been  recently 

added,  though  the  antecedent  part  bears  a  different  date  from,  and  is 


(s)  Charlton  «.  HIndmarsh,  1  Sw.  &  Tr. 
433,  8  H.  L.  Caa.  160. 

(a)  Per  Lord  Chelmsford,  8  H.  L.  Cas. 
171. 

(6)  In  re  Sperling,  33  L.  J.,  Prob.  25. 

(e)  In  re  Chamney,  1  Bob.  757,  7  No. 
Ou.  70 ;  In  re  Braddock,  1  P.  D.  433. 

(d)  BobertB  v,  PhiUips,  4  Ell.  A  Bl. 
460,  24  L.  J.,  Q.  B.  171. 

(e)  In  re  Jones,  1  No.  Cas.  396.] 

14.  Bat  in  Kentucky,  it  has  been  ex- 

r*84] 


pressly  held  that  the  witnesses  must  sign 
at  the  end  of  the  will.  Sowaid  v,  Soward, 
1  DuT.  132.  And  so,  too,  in  New  York, 
it  is  necessary  that  the  signatures  of  the 
witnesses  should  be  at  the  end  of  the 
will.  Coffin  v.  Coffin,  23  N.  Y.  9;  Peck 
V,  Cary,  27  N.  Y.  9 ;  Butler  v.  Benson,  1 
Barb.  526.  However,  this  is  not  so  in 
Mississippi,  but  the  witnesses  maj  sign 
on  anj  part  of  the  instrument  Mnrraj 
V.  Mnrphy,  39  Miss.  214. 
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complete  in  itself  independently  of  the  latter.  (/)    And  the  same 
general  doctrine  applies  to  a  will  whose  contents  are  dis-  — tosererai 

°  *  *  ,  testamentary 

tribnted  through  several  sheets  of  paper,  which  would  be  i»i>en; 
adequately  attested  by  a  single  memorandum,  provided  all  the  detached 
parts  were  present  when  the  act  of  attestation  took  place ;  1^  and  which 
&ct  it  seems  would  be  presumed,  unless  the  contrary  were  distinctly 
proved,  (p')  as  would  also  that  of  the  attestation,  being  intended  to 
apply  to  the  whole.  The  presumption  would  be  somewhat  less  strong, 
of  course,  when  each  of  the  several  papers  has  a  distinct  —towoiaiid 
independent  character,  as  where  one  is  a  will  and  the  other 
a  codicil,  or  where  they  consist  of  two  separate  codicils :  16  [and  would 
fail  altogether  where  the  memorandum  does  not  follow  the  whole. 
Thus  where  will  and  codicil  were  on  different  sheets  found  pinned 
together,  an  attestation  clause  written  on  the  back  of  the  will  was  not 
hdd  to  be  applicable  to  the  codicil  without  proof  that  it  was  so 
intended,  and  that  the  sheets  were  pinned  together  at  the  time  of  sub- 
ficription.  (h)  So  where  there  is  an  evident  intention  that  each  paper 
or  sheet  shall  be  separately  attested ;  as,  where  a  testator  signed^ve 
sheets,  and  the  witnesses  subscribed  the  first  four,  and  the  fifth  sheet 
contained  an  attestation  clause  only,  and  there  was  no  evidence  to  show 
that  the  witnesses  attested  the  last  signature,  the  will  was  held  not  to 
have  been  properly  executed ;  (i)  and  where  two  instruments  purporting 
to  be  a  will  and  codicil  were  written  on  different  pages  of  the  same 
sheet  of  ])aper,  and  both  were  signed  by  the  testatrix,  but  the  first  alone 
was  attested,  the  codicil  was  rejected.]  (£) 

It  wajs  held  under  the  devising  clause  of  the  statute  of  frauds,  that 
if  a  testator  made  a  will  attested  by  two  witnesses,  and  afterwards 
made  a  codicil  also  attested  by  two  witnesses,  neither  the  will  nor  the 
codicil  was  adequate  to  the  devise  of  freehold  *lands ;  for  though  the 
attesting  witnesses  to  the  respective  testamentary  papers  together  made 

(/)  Carlton  v.  Griffin,  1  Burr.  549.  teau,  14  Mo.  587;  Mooers  v.  White,  6 

15.  And  the  several  sheets  composing  Johns.  Ch.  860;  Wikoff's  Appeal,  15 
SDch  a  will,  need  not  be  physicallj  united.  Penna.  St.  281;  Van  Cortlandt  v.  Kip,  1 
Wikors  Appeal,  15  Penna.  St  281.  Hill  (N.  Y.)  590. 

ig)  Bond  v.  Seawell,  3  Burr.  1775.  [(A)  In  re^Braddock,  1  P.  D.  433. 

16.  A  codicil  properlj  attested,  maj  set  (i)  Ewens  v.  Franklin,  1  Deane  7,  1 
up  a  will  to  which  it  is  not  attached.  It  Jur.  (N.  S.)  1220 ;  In  re  Dilkes,  L.  B ,  8 
isapart  of  the  will,  and  makes  the  will  P.  &  D.  164;  Phipps  v.  Hale,  Id.  166. 
speak  from  the  date  of  the  codicil,  unleas  (k)  In  re  Taylor,  2  Bob.  411 ;  and  see 
there  be  an  eyident  intention  that  it  per  Lord  Campbell,  24  L.  J.,  Q»B.  175; 
ahodd  not  so  operate.    Harvej  v,  Chou-  In  re  Pearse,  L.  R,  1  P.  &  D.  382.] 
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up  the  requisite  number,  yet,  as  the  memorandum  of  attestation  sub- 
scribed to  the  codicil  was  evidently  not  intended  to  apply  to  the  will, 
it  could  not  be  so  construed.  (Z)  If,  however,  evidence  were  adduced 
of  such  actual  intention,  the  attestation  to  the  codicil  would  apply  to 
both,  (m) 

[And  in  every  case  the  court  must  be  satisfied  that  the  names  were 
^nftma  writtcu  wnimo  otteetaTidi:  and  their  position  may  for  Ihis 

purpose  be  material :  where,  for  instance,  on  one  page  the 
will  was  written,  signed  by  the  testator  and  subscribed  by  one  witness, 
and  on  the  next  page  a  memorandum  or  inventory  of  property  was 
written,  to  which  three  names  were  subscribed,  it  was  held  that  these 
names  could  not  be  deemed  to  have  been  so  placed  animo  aJtteda/ndi :  (n) 
though  it  would  not  necessarily  follow  that  a  person  did  not  sign  as  a 
witness  because  he  also  intended  his  signature  to  serve  another  pur- 
pose, e.  g.,  his  acceptance  of  the  executorship,  (o) 

Where  an  executed  will  was  altered,  and  the  witnesses  put  their 
initials  in  the  margin  opposite  the  alterations,  it  was  held  that  the  will 
wag  not  properly  re-executed,  (q)  But  this  decision  seems  questiona- 
ble, for  the  initials  were  intended  to  represent  the  signatures,  and  it 
was  proved  (extrinsic  evidence  being  admissible  on  this  question)  (r) 
that  they  were  written  with  the  intent  to  attest  the  will.] 

No  particular  form  of  words  was  essential  to  constitute  an  attesta- 

whttt  oonflti-     tion.  {s)  ^7   It  was  not  requisite  that  the  memorandum  sub- 

dantattostar     scribed  by  the  witnesses  should  mention  their  having 

subscribed  in  the  presence  of  the  testator,  though  such 

(/)  Lea  V,  Libb,  Garth.  35,  8  Salk.  395.  N.  Y.  153 ;  Osbom  v.  Cook,  11  Coah.  532; 

(m)  Bond  v.  Seawell,  3   Burr.  1775.  Chase  v,  Kittredge,  11  Allen  49.    Bat  it 

[Bat  now  the  witnesees  mast  be  present  is  not  safficient  that  the  witnesses  sob- 

at  the  same  time.  scribe  their  names  to  the  will :  they  most 

(n)  In  re  Wilson,  L.  B.,  1  P.  &  D.  269.  attest  the  signing  or  acknowledgment  of 

See  also  Dann  v,  Dunn,  Id.  277.  the  will  hj  the  testator.    Griffidi  v.  Gkif- 

(o)  Griffiths  v.  Griffiths,  L.  K.,  2  P.  A  fith,  5  B.  Hon.  511.    If  the  attestation 

D.  800.  clause  be  entirely  omitted,  this  will  not 

{q)  In  re  Martin,  6  No.  Cas.  694.  invalidate  the  will.    Fry's  Will,  2  B.  L 

(r)  lb.;  Dunn  v.  Dunn,  L.  R.,  1  P.  A  88;   Ela  v.  Edwards,  16  Graj  91.     In 

D.  277.  Leaycraft  v.  Simmons,  vbi  supra,  it  was 

(a)  Under  the  act  1  Vict.,  c.  26,  {  9,]  said  by  Bradford,  surrogate :  "  The  statute 

it  is  expressly  dispensed  with.  does  not  require  an  attestation  daose. 

17.  Nelson  v.  McGiffert,  3  Barb.  Ch.  The  question  is  whether  all  the  proper 

158 ;  Seguine  v,  Seguine,  2  Barb.  385 ;  ceremonies  were  performed.  If  they  were 

Fatheree   v.    Lawrence,   33   Miss.  585;  and  the  witnesses  prove  it,  the  reqoisi- 

Leaycrafto.  Simmons,  3  Bradf.  35;  Frye's  tions  of   the    law  are  answered.     The 

Will,  2  B.  I.  88 ;  Jackson  v.  Jackson,  39  omission  to  recite  at  the  end  of  the  will 
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fact,  of  couiBe,  most  be  clearlj  and  distinctlj  proved  by  oral  testimony^ 
when  the  validity  of  the  will  is  called  in  question^  whether  the  memo- 
randum of  attestation  records  it  or  not.  (^)    Where  the  ihieexeoition 
death  [or  absence]  of  the  witnesses  prevents  the  obtaining  muned: 

anj  or  all  of  the  prescribed  forms,  can*  the    time    when   they  sabscribed    their 

not  afiect  the  yalidity  of  the  instrument,  names  as  witnenes  to  such  execution^  the 

becaoae  the  recital  is  not  required."  And  safer  course  is  to  read  over  the  whole  of 

in  another  case  in  New  york  it  was  said  the  attestation  clause,  in  the  presence  and 

by  Walworth,  C. :  "  An  attestation  clause,  hearing  of  the  witnesses,  and  of  the  tes» 

showing  upon  its  fiice  that  all  tlie  forms  tator.    And  where  the  person  executing 

required  bj  the  statute  have  been  com-  the  will  is  not  known  to  the  subscribing^ 

plied  with,  is  not  absolutely  necessary  to  witnesses  to  be  capable  of  reading  and 

the  validity  of  a  will,  as  the  witness  will  writing,  especially  if  he  executes  the  will 

be  permitted  to  prove  that  the  forms  were  as  a  marksman,  it  would  be  proper  that 

in  £ut  all  complied  with,  although  the  the  whole  will   should  be   deliberately 

attestation  clause  is  silent  on  the  subject,  read  over  to  him  in  the  presence  and 

Indeed  it  has  been  decided  that  a  for-  hearing  of  the  witnesses,  and'  the  fact  of 

niality  of  this  kind,  not  noticed  in  the  such  reading  in  his  presence  should  be 

attestation  clause,  may  even  be  presumed  stated  in  the  attestation  clause.    Or  at 

from  circumstances,  after  the  witnesses  to  least  the  witnesses  ought,  by  inquiries  of 

the  will  are  dead.    *    *    ^   The  statute  the  illiterate  testator  himself,  to  ascertain' 

does  not   require  an  attestation   clause  the  fiict  that  he  was  fiilly  apprised  of  the 

showing  that  the  proper  legal  formalities  contents  of  the  instrument  which  he  exe- 

were  complied  with ;  and  although  upon  cuted  and  published  as  his  will,  as  well  a» 

the  face  of  the  instrument  those  formali-  that  he  was  of  competent  understanding 

ties  are  stated  to  have  taken  place,  the  to  make  a  testamentary  disposition  of  his- 

(Ki  may  be  disproved  by  the  witnesses,  property.    All  these  things,  however,  are 

Bat  pmdaice  requires  that  a  proper  at-  matters  of  precaution  and  prudence,  U> 

testation  clause  should  be  drawn,  showing  prevent  any  well    founded  doubt  upoa 

that  all  the  statute  formalities  were  com-  matters  of  fSoct ;  and  where  they  are  n^ 

plied  with ;  not  only  as  presumptive  evi-  glected  it  does  not  necessarily  render  the 

deooaof  the  &ct  in  case  of  the  death  of  will  invalid,  if  the  court  or  jury  which  is- 

the  witnesses,  or  where  from  lapse  of  time  to  pass  upon  the  question  of  its  validity 

thej  cannot  recollect  what  did  take  place,  is  satisfied,  upon  the  whole  evidence,  that 

hot  also  for  the  purpose  of  showing  that  the  will  was  duly  executed,  and  that  the 

the  person  who  prepared  the  will  knew  testator  understood   its   contents.     The 

what  the  requisite  formalities  were,  and  legislature,  however,  has  seen  proper  to 

therefore  gave  the  proper  information  to  prescribe  certain  legal  requisites  to  the 

the  testator,  or  saw  that  they  were  com-  due  execution  of  a  will ;  all  of  which 

plied  with  if  he  was  present    To  impress  must  be  substantially  complied  with  or 

the  more  strongly  upon  the  memory  of  the  will  is  void  in  law.    And  the  onus  of 

the  witnesses  the  important  fiact  that  all  satisfying  the  court  that  these  were  com* 

the  legal  fonns  requisite  to  a  due  execu-  plied  with  lies  upon  the  party  seeking  to> 

tion  of  the  will  were  complied  with,  at  establish  the  will.    But  the  fact  of  such 

(i)  Hands  V.  James,  Comyn  531;  Croft  cliff  v.  Parkyns,  6  Dow  202;    [Doe  v. 

V.  Pawlett,  2  Str.  1109 ;  a  C,  8  Vin.  Ab.  Davies,  9  Q.  B.  648 ;  Hitch  v.  Wells,  10 

128,  pi.  4 ;  Brice  v.  Smith,  WUles  1 ;  Kan-  Beav.  84.] 
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actoal  proof,  avcompliaDce  with  the  statutory  requisition  in  all  its 
parts,  would,  it  seems,  evea  in  the  absence  of  express  statement,  gen- 
erally be  *presllmed :  (u)  [and  since  the  passing  of  the  act  1  Vict 
Bveoagidxmt     probate  has  been  granted  of  a  will  where  both  the  wit- 

■^▼idflmoo  of  th/o 

witoMMs.  nesses  deposed  that  the  requLremeuts  of  the  act  had  not 
been  complied  with,  the  court  being  satisfied  by  the  drcumstanoes  that 
the  evidence  was  mistaken ;  {x)  and  in  another  case,  where  the  wit- 
nesses so  deposed,  but  not  positively,  their  evidence  was  allowed  to  be 
rebatted  by  that  of  another  person  present  at  the  execution,  assisted  by 
the  attestation  clause,  whence  it  appeared  that  the  requirements  of  the 
fitatute  had  been  oomplied  with,  (y)  But  where  there  was  nothing  but 
A  formal  attestation  clause  on  one  side,  and  the  adverse  testimony  of 
both  witnesses  on  the  other,  probate  was  refused,  {z)  And  in  no  case 
will  the  presumption  of  compliance  with  the  statutory  requirements  be 
made  unless  the  will  appears  on  the  face  of  it  to  have  been  duly  eze- 
<suted.    If  the  will  is  lost,  due  execution  must  be  proved,  (a)  and  the 

<»mplianoe  maj  be  proyed  by  other  evi-  931;  Brenchlej   v.   Still,  2   Bob.   182; 

denoe,  or  inferred  from  drcumstanoes,  Chambers  v.  Qaeen's  Proctor,  2  Cart  4S8; 

where  the  subscribing  witnesses  are  dead,  Keating  v.  Brooks,  4  No.  Cas.  258 ;  In  re 

or  absent,  or  otherwise  incapacitated  to  Nojes,  Id.  284;  Borgoyne  «.  Showier,  1 

giye  testimony ;  or  where  from  lapse  of  Bob.  5 ;  Thomson  v,  Holl,  16  Jur.  1144, 2 

time,  or  otherwise,  they  are  unable  to  Bob.  426;  In  re  Attridge,  6  No.  Ou.  697 ; 

recollect  whether  the  requisite  formali-  Bennett  v.  Sharp,  1  Jur.  (N.  S.)  466;  Foot 

iies  were  observed  at  the  time  when  they  v.  Stanton,  1  Deane  191,  2  Jur.  (N.  8.) 

witnessed  the  execution  of  the  instru-  380;    Farmer  v.  Brock,  1  Deane  187,  2 

ment"    Chaffee  v.  Baptist  Mis.  Con.,  10  Jur.  (N.  8.)  670;  In  re  Holgate,  1  Sw.  A 

Paige  86,  89.  Tr.  261,  6  Jur.  (N.  a)  261,  29  L.  J., 

(tt)  Hands  v.  James ;  Croft  v,  Pawlett^  Prob.  161 ;  Lloyd  v,  Boberts,  12  Moo.  P. 
wpra;  [In  re  Seagram,  3  No.  Cas.  436;  C.  C.  168 ;  In  re  Thomas,  1  Sw.  ATr.  255, 
In  re  Mustow,  4  No.  Cas.  289;  In  re  28  L.  J.,  Prob.  33 ;  Gwillim  e. Qwillim,  3 
Johnson,  2  Curt  341 ;  In  re  Luffinan,  6  Sw.'<fc  Tr.  200,  29  L.  J.,  Prob.  31 ;  Ore- 
No.  Cas.  183 ;  In  re  Dickson,  6  Id.  278 ;  green  v.  WUloughby,  6  Jur.  (N.  &}  690 ; 
Trott  V,  Trott,  29  L.  J.,  Prob.  166,  6  Jur.  In  re  Huckvale,  L.  B.,  1  P.  <fc  D.  376; 
^N.  S.)  760.  Smith  v.  Smith,  Id.  143  (where  witnea 

(x)  Leach  v.  Bates,  6  No.  Cas.  699.    A  saw  testatrix  writing,  but  did  not  see  her 

JbrUarif  where  the  adTorse  evidence  of  signature.) 

one  witness  is  opposed  by  the  affidayit  of  (s)  Croft  v.  Croft,  4  Sw.  A  Tr.  10,  84 

the  other,  deceased,  witness.    Wright  v.  L.  J.,  Prob.  44. 

Bogers,  L.  B.,  1  P.  A  D.  678.  (a)  As  in  In  re  Gardner,  27  L.  J.,  Prob. 

(y)  BayJis  v.  Sayer,  3  No.  Cas.  22;  see  66;  Eckersley  e.  Piatt,  L.  B.,  1  P.  A  D. 

also  Qore  v.  Qawen,  3  Curt  161 ;  Bhikev.  281.    The  contents  of  the  will  and  ilsez- 

Knight,  Id.  647 ;  Pennant  v,  Eingscote,  istence  at  the  testator's  death  most  also 

Id.  642;  In  re  Hare,  Id.  64;  Cooper  v.  be  proyed.    P6tt  Chap.  VIL,  {  2. 
Bockett,  Id.  648,  2  No.  Cas.  391,  10  Jur. 
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testator's  written  declarations  of  the  fact  are  insufficient,  though  accom- 
panied by  a  document  referred  to  by  him  as  a  copy  of  his  will,  and 
representing  the  will  as  duly  executed.  (6)  The  presumption  of  due 
execution  is  clearly  rebutted  where  it  is  sworn,  by  competent  persons 
that  the  names  of  the  seeming  witnesses  are  fictitious^  and  are  in  the 
testator's  own  handwriting,  (o) 

The  will^  it  will  be  observed,  was  [and  still  is]  required  to  be  sub- 
scribed by  the  witnesses,  in  the  presence  of  the  testator.  "PreMnoe**of 

....  •  testator,  what 

The  design  of  the  legislature,  in  making  this  requisition,  Mnountitoit 
evidently  was,  that  the  testator  might  have  ocular  evidence  of  the 
identity  of  the  instrument  subscribed  by  the  witnesses ;  and  this  design 
has  been  kept  in  view  by  the  courts  in  fixing  the  signification  '^'of  the 
word  "presence/^  To  constitute  "presence,"  in  the  first  place,  it  was 
(and,  of  course,  still  is)  essential  that  the  testator  should  be  mentally 
capable  of  recognizing  the  act  which  is  being  performed  before  him ; 
for,  if  this  power  be  wanting,  his  mere  corporal  presence  would  not 
suffice.  18  Thus,  if  a  testator,  after  having  signed  and  published  his 
will,  and  before  the  witnesses  subscribed  their  names,  falls  into  a  state 
of  insensibility  (whether  permanent  or  temporary)  the  attestation  is 
insufficient  (cQ 

And  the  testator  ought  not  merely  to  possess  the  mental  power  of 
i^eoognizing^  but  be  actually  conscious  of  the  transaction  ^o°^  <»&• 
in  which  the  witnesses  are  engaged ;  for  if  a  will  were  w^nttai. 
attested  in  a  secret  and  clandestine  manner,  without  the  knowledge  of 
the  testator,  the  fact  of  his  being  in  the  room  in  which  it  was  done 
would  not  avail,  (e)  Nor,  on  the  other  hand,  would  the  circumstance 
of  the  testator  not  being  in  the  same  room  invalidate  the  attestation, 
if  it  took  place  tritkin  his  view.  Thus,  in  Shires  v.  Glasscock,  (/)  where, 
the  testator  being  in  extreme  illness,  the  witnesses  after  he  had  signed 
his  will  withdrew  into  a  gallery,  between  which  and  the  testator's 
chamber  there  was  a  lobby  with  glass  doors,  and  the  glass  broken  in 
some  places;  in  this  gallery  the  witnesses  subscribed  the  will.    It  was 

(^)  In  re  Ripley,  1  Sw.  A  Tr.  68.  the  execntion  of  the  will,  but  also  the 

(0  In  re  Lee,  4  Jur.  (N.  S.)  790.]  sanity  of  the  testator  at  the  time  of  the 

18.  Wataon  v.  Pipes,  32  Miss.  451 ;  Hill  factum.    Withinton  v.  Withinton,  7  Mo. 

t.  Barge,  12  Ala.  687 ;  1  Greenl.  Ev.,  {  689 ;  Heyward  v.  Hazard,  1  Bay.  (S.  C.) 

272;  4  Kent  615,  516;  2  Greenl.  Ev.,  i  336;  Field's  Appeal,  36  Conn.  277,  279  j 

678 ;  1  Bedf.  on  WHls  244.    It  has  been  Whitenack  v.  Stryker,  1  Gr.  Ch.  (N.  J.)  9. 

repeatedly  decided  that  it  is  the  province  (d)  Right  v.  Price,  Doug.  241. 

«nd  doty  of  the  subscribing  witnesses  to  a  (e)  See  Longford  r.  Eyre,  1  P.  W.  740^ 

^Unot  only  to  attest  the  corporal  act  of  (/)  2  Salk.  688,  cit.  Garth.  81. 
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proved  tixai  the  testator  might  have  seen  from  his  bed,  through  the 
lobby  and  the  broken  glass  window,  the  table  in  the  gallery  where  the 
witnesses  subscribed;  and  this  was  adjudged  to  be  sufficient;  for  (it 
was  observed)  the  statute  required  attesting  in  his  presence  to  prevent 
obtruding  another  will  in  place  of  the  true  one;  it  was,  therefore, 
safldentif  the  cuough  if  the  testator  might  see ;  it  was  not  necessary  that 
iMTttMen.  he  should  actually  see  the  signing;  because  if  that  were 
the  case,  if  a  man  did  but  turn  his  back,  or  look  off,  it  would  vitiate 
a  will;  here  the  signing  was  within  .view  of  the  testator;  he  mi^t 
have  seen  it,  and  that  was  enough.  19 

So,  in  Davy  v.  Smith,  {g)  where  the  testator  lay  in  bed  in  one  room, 

19.  BeynoldB  v,  Beynolds,  1  Speera  263 ;  Ghristman,  4  Wend.  277 ;  Baddon  «.  Mo- 

Bussell  V.  Falls,  8  Harr.  &  McHen.  457 ;  Donald,  1  Bradf.  852.    8o,  too,  in  Aikan- 

Edelen  v,  Hardey,  7  Harr.  &J.  61 ;  Bol-  eaa,  under  the  statate  of  1839,  it  was  not 

dry  «.  Parria,  2  Gash.  433;  Graham  «.  easential  to  the  validity  of  the  will  that 

Oraham,  10  Ired.  L.  219 ;  Hill  v.  Barge,  the  attesting  witneBses  should  subscribe 

12  Ala.  687 ;  Wright  v,  Lewis,  5  Bich.  in  the  presence  or  within  the  yiew  of  the 

212 ;  Bay  v.  Hill,  3  Strobh.  297 ;  Lamb  testator.    WUl  of  Cornelius,  14  Ark.  676. 

r.  Girtman,  33   Ga.  289 ;    Bobinson  v.  Li  a  case  in  Yiiginia,  the  testator  ezeco- 

King,  6    Ga.   539;    Howard's    Will,    5  ted  his  will,  and  then  requested  osrtain 

Hon.  199 ;  Bucker  v.  Lambdin,  12  Sm.  Si  persons  to  attest  it ;  for  oonyenienoe  th^ 

M.  230 ;  Watson  v.  Pipes,  32  Miss.  451.  took  it  to  another  room,  out  of  the  view 

The  requirement  that  the  witnesses  sign  of  the  testator,  and  there  signed  their 

"  in  presence  of  the  testator"  means  that  names  as  witnesses,  and  immediately  re- 

they  must  not  withdraw  from  the  oontin-  turned  to  the  testator,  with  the  paper,  and 

aed  obseryation  of  his  senses,  although  oneofthem,  in  the  presence  of  the  othen^ 

the  testator  himself  may  refrain  from  with  the  paper  open  in  his  hand,  said  to 

using  such  senses.    Beynolds  v.  Beynolds,  the   testator,  "  Here    is    your   will,  wit- 

ubiwpra;  Bynum  v.  Bynum,  11  Ired.  L.  nessed,"  at  the  same  time  pointing  to  the 

632;  Ambre  v.  Weishaar,  74  111.  109.  names  of  the  witnesses,  which  were  on 

But   although  the  witnesses   attest  the  the   same   page  with  and  close  to  the 

will  in  the  same  room  with  the  testator,  name  of  the  testator ;  the  testator  took  the 

and  he  see  them,  yet  if  he  can  see  their  paper,  folded  it  up,  and  spoke  of  it  as  his 

backs  only,  this  is  not  a  good  attestation,  will ;  it  was  held  that  the  recognition  of 

Graham  v.  Graham,  ubi  supra.    But  see,  the  attestation,  by  the  witnesses,  to  the 

contra,  Nock  v.  Nock,  10  Gratt  106.    It  testator,  was  a  substantial  subscribing  of 

-appears  that  under  the  recent  statute  in  the  names  as  witnesses  in  his  presence. 

New  York  the  witnesses  need  not  sign  in  Sturdiyant  v.  Birchett,  10  Gratt  67.    Bat 

the  presence  of  the  testator.    Lyon  v.  in  Maryland  and  Massachusetts  a  will  so 

Smith,  11  Barb.  124.    In  this  case  it  was  attested  is  held  to  be,  prima  fadey  illegally 

said  by  Shankland,  J. :  "  The  formalities  executed.    Edelen  v,  Hardey,  7  Harr.  & 

necessary  to  the  due  execution  of  a  will  J.  61 ;  Boldry  v.  Parris,  2  Cush.  438.   So, 

depend  wholly  upon  statutory  regulations,  too,  in  Georgia.    Lamb  v,  Girtman,  83 

and  as  the  present  statute  does  not  re-  Gku  289.    See  Wms.  Ex'rs  (6th  Am.  ed.) 

quire  the  attestation  to  be  in  the  presence  128 ;  1  Bedf.  6n  Wills  245. 
of  the  testator,  I  am  of  opinion  it  is  no        (^)  8  Salk.  895. 
longer  necessary."     See  also  Jackson  v. 
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and  the  witnesseB  went  through  a  small  passage  into  another  room, 
and  there  subscribed  their  names  on  a  table  in  the  middle  of  the  room 
and  opposite  to  the  door,  and  both  that  door  and  the  door  of  the 
room  where  the  testator  lay,  were  open,  so  that  he  might  have  seen 
them  subscribe  their  names  if  he  would ;  this  was  held  to  be  sufficient, 
though  there  was  no  proof  that  the  testator  did  see  them  subscribe. 
And  if  the  witnesses  subscribe  '''their  names  in  the  same  room  where 
the  testator  lies,  though  the  curtain  of  the  bed  be  drawn  close,  it  is  a 
good  subscribing,  because  it  is  in  his  power  to  see  them,  and  what  is 
done  shall  be  construed  to  be  in  his  presence,  {g) 

It  is  not  even  necessary  that  the  testator  should  be  in  the  same 
house  with  the  witnesses ;  for,  in  Casson  v*  Dade,  (h)  TMtatorwid 
where  a  feme  coverte,  having  power  to  make  a  writing  in  not  be  in  sMne 
the  nature  of  a  will,  ordered  such  an  instrument  to  be  pre- 
pared, and  went  to  her  attorney's  office  to  execute  it;  but,  being 
asthmatical,  and  the  office  very  hot,  she  retired  to  her  carriage  to  exe- 
cute the  will,  the  witnesses  attending  her;  after  having  seen  the 
execution,  they  returned  into  the  office  to  subscribe  it,  and  the  carriage 
was  put  back  to  the  window  of  the  offioe,  through  which  it  was  sworn 
by  a  person  in  the  carriage  the  testatrix  might  have  seen  what  passed ; 
Lord  Thurlow  was  of  opinion  that  the  will  was  well  executed. 

Upon  the  same  principle  it  is  clear,  that  the  mere  contiguity  of  the 
places  occupied  by  the  testator  and  the  witnesses  respec-  Mereoonti. 

•     1  .11  M%         '/»    t  1        •  /•!•        guity  not  iuffl- 

tively  will  not  suffice,  if  the  testators  view  of  the  wit-  oi«nt.  if  the 

tefltfitoirs  view 

nesses'  proceedings  is  necessarily  obstructed.  Thus,  in  be  interrupted. 
Eocleston  t;.  Petty,  (i)  where  the  witnesses  proved  that  the  testatrix 
signed  the  will  in  her  bed-chamber,  and  they  subscribed  it  in  the  hall, 
and  it  was  not  possible  from  her  chamber  to  see  what  was  done  at  the 
table  in  the  hall,  there  being  a  passage  and  eight  or  ten  turning  stairs 
between  those  places,  the  will  was  held  not  to  be  duly  attested. 

And  it  was  not  enough,  that  in  another  part  of  the  same  room  the 
testator  mischt  have  perceived  the  witnesses,  if  in  his  actual  Testator  must 

°  *^  '  beoai>ableof 

position  he  could  not.     And,  therefore,  in  Doe  d.  Wright  "^^^^Jf 
V,  Manifold,  {k)  where  the  testator  was  in  bed  in  a  room, 
from  one  part  of  which  he  might,  by  inclining  his  head  into  the.  pass- 
age, have  seen  the  witnesses  attest  the  will,  but  not  in  the  situation  in 

lig)  Newton  «.  Clarke,  2  Curt  820.]  man,  3  Cart.  118 ;  In  re  Ellis,  2  Cart  895 ; 

(h)  1  B.  C.  C.  99,  Dick.  586.  In  re  Newman,  1  Curt.  914.] 

(i)  Carth.  79,  Comb.  166,  1  Show.  89,  (k)  1  M.  A  Sel.  294 ;  [Norton  v.  Bazett, 

Ob8.  temp.  Holt,  222 ;  [and  see  In  re  Col-  1  Deane  259,  3  Jar.  (N.  S.)  1084.] 
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which  he  was,  the  attestation  was  decided  not  to  be  good.  20  I/)nl 
EUenborough  said: — "In  favor  of  attestation  it  is  presumed,  that  if 
the  testator  might  see,  he  did  see;  but  I  am  afraid,  that  if  we  get 
beyond  the  rule  wliich  requires  that  the  witnesses  should  be  actually 
within  reach  of  the  organs  of  sight,  we  shall  be  giving  effect  to  an 
attestation  out  of  the  devisor^s  *presenoe,  as  to  which  the  rule  is,  that 
where  the  devisor  cannot  by  possibility  see  the  act  doing,  that  is  out 
of  his  presence.^' 

[If  the  testator  be  unable  to  move  without  assistance,  and  have  h]s 
whereat«rtap    face  tumed  from  the  witnesses,  so  that  it  is  out  of  his 

tor  is  unable  to  i  •  /»  i 

move  without  powcr  to  scc  them,  if  he  so  wished,  the  attestation  will  be 
-where  he  is  insufficient ;  {I)  and  where  the  testator  is  blind,  it  has  been 
blind.  decided  that  the  position  of  the  witnesses  must  be  such, 

20.  The  general  role  is,  that  attestation  ''it  is  not  necessazy  that  he  should  acta- 
in  the  same  room  with  the  testator,  is  ally  have  seen  the  attestation."  The  court 
prima  facie  good,  but  attestation  in  a  refused  to  give  this  chaige,  but  said :  ''If 
different  room  is  prima  fade  bad.  Yet  the  attestation  be  in  the  same  room  this 
this  presumption  must  always  yield  to  is  the  law ;  otherwise  it  is  not."  It  was 
potitive  proo^  and  the  attestation  being  held  that  the  court  erred  in  not  charg- 
out  of  the  room,  if  proved  that  the  testa-  ing  as  requested,  there  being  evidence  to 
tor  could  have  seen,  it  will  be  good ;  but  authorize  the  request  Buasel «.  EaUs,  3 
attestation  within  the  room  proved  to  Harr.  &  McHen.  457 ;  Omdorff  v.  Hum- 
have  been  beyond  the  scope  of  the  testa-  mer,  12  B.  Mon.  619;  Brooks  v.  Doffell, 
tor's  vision,  will  be  bad.  Neil  v.  Neil,  1  23  Gki.  441 ;  Beed  v.  Boberts,  26  Qa.  294; 
Leigh  6;  Ambre  v.  Weishaar,  74  lU.  Jones  v.  1^2ck,  3  Jones  L.  202;  Watson  e. 
109 ;  Howard's  Will,  5  Mon.  199.  In  Pipes,  32  Miss.  451 ;  Moore  «.  Moore,  3 
Lamb  v.  Girtman,  33  Ga.  289,  the  testator  Gratt.  307 ;  Nock  v.  Nock,  10  Grntt  106 ; 
being  very  feeble,  sent  for  J.  S.  to  write  Graham  v.  Graham,  10  Ired.  L,  219 1 
his  will,  and  for  S.  8.  and  Z.  B.  to  witness  Sprague  v.  Luther,  8  R.  L  252;  Bobin- 
it.  The  will  Was  written  according  to  son  v.  Eling,  6  Ga.  539.  As  to  what  may 
the  testator's  instructions,  and  signed  by  be  a  constructive  signing  in  the  presence 
him,  whereupon  he  withdrew  to  his  bed-  of  the  testator,  see  Sturdivant  v.  Biichett, 
room,  to  lie  down  on  the  bed.  The  will  10  Gratt  67.  In  Bussell  «.  Falls,  3 
was  then  attested,  but  none  of  the  wit-  Harr.  &  McHen.  457,  472,  it  was  said : 
nesses  saw  the  testator  at  the  time,  nor  "The  statute  makes  the  snbecribiug  in 
could  any  of  them  tell  what  position  he  the  presence  or  view  essential.  I  am  not 
occupied  while  the  will  was  being  attested,  bound  to  assign  a  reason  why  it  ought 
If  the  testator  had  been  upon  the  bed,  in  to  be  so.  It  is  a  positive  regulation^  and 
the  usual  position,  he  could  not  have  seen  cannot  be  dispensed  with  any  more  than 
the  att^tation,  but  had  he  lain  with  his  signing  by  the  testator,  or  that  the  will 
head  to  the  foot  of  the  bed,  he  could  have  must  be  written.  The  testator  must  be  in 
seen  the  attestation,  as  he  also  might  such  a  position  that  he  may  see.  But  if 
have  done  from  several  other  positions  in  change  of  position  is  necessary  to  see  it 
his  bed-room.    The  court  was  requested  is  void." 

to  charge  that  if  the  testator  "might  have  [(/}  Tribe  v.  Tribe,  1  Bob.  775,  IS  Jar. 

seen  "  the  attestation,  it  is  sufficient ;  that  793,  7  No.  Cas.  132. 
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that  the  testator,  if  he  had  had  his  eyesight,  might  have  been  able  to' 
see  them  sign,]  (m)21 

Where  the  evidence  fails  to  show  in  what  part  of  the  room  the  sub- 
scription took  place,  it  would  be  presumed  that  the  most  oonvenient 
yns  the  actual  spot,  and  the  ordinary  position  of  a  table,  likely  to  have 
been  used,  would  be  taken  into  consideration,  (n) 

It  is  scarcely  necessary  to  add,  as  a  concluding  remark  on  this  sub- 
ject, that  the  nature  of  the  occasion  of  the  witnesses'  absence,  whether 
for  the  ease  or  at  the  solicitation  of  the  testator  or  otherwise,  is  wholly 
immaterial,  {o)^ 

The  statute  of  Car.  II.,  it  will  be  observed,  required  the  witnesses 
to  be  "  credible :''  which  was  held  to  mean  such  persons  as  credibility  or 
were  not  disqualified  by  mental   imbecility,  interest,  or 
crime,  from  giving  testimony  in  a  oourt  of  justice.  23    The  disqualifi-- 

{•)  In  re  Piercy,  1  Bob.  278,  4  No.        (o)  Broderick  v.  Broderick,  1  P.  W* 

Ctt.  260.]  289 ;  MacheU  v.  Temple,  2  Show.  288. 

21.  Bay  v.  Hill,  3  Strobh.  297 ;  Bey-        22.  Edelen  v.  Hardey,  7  Harr.  A  J.  61  ^ 

nolds  V.  Beynolds,  1  Speen  253 ;  Warn-  Beynolds  v.  Beynolds,  1  Speen  253. 
pler9.Wampler,  9Md.540;  Weir9.Fits-        23.  By  ''credible  witness,"  is  meant 

genld,  2  Bradfl  42,  68 ;  Lewis  v.  Lewis,  ecnnpetent  witness,  and  he  most  be  compe- 

6  8ei^.  &  B.  489.    In  Beynolds  v.  Bey-  tent  at  the  time  of  4he  attestation.  Hawes 

nolds,  1  Speera  253,  256,  it  was  said  by  v,  Humphrey,  9  Pick.  350;  Amory  v.  Fel* 

Bichardson,  J.:    ''I  would  not  say  that  lowes,  5  Mass.  219;  Workman  v.  Domi* 

it  is absolntelyimposBible  (although  so  con-  nick,  3  Strobh.  589;  Patten  v.  Tallman, 

sidered  by  greatwriters)  that  even  a  blind  27  Me.  17;  Haven  v,  Hilliard,  23  Pick, 

and  deaf  and  dumb  man  can  make  a  will.  10;  Backer  v.  Lambdin,  12  Sm.  &  M. 

But  whenever  snch  a  case  occurs,  the  280;  Hall  v.  Hall,  18  Ga.  40;  Morton  «i 

three  requisites  of  all  wills  must  appear;  Ingram,  11  Ired.  368;  Taylor  v.  Taylor, 

that  the  testator  signed  the  will,  or  ex-  1  Bich.  531 ;  Higgins  v.  Oarlton,  28  Md. 

pressly  directed  it  to  be  signed  for  him ;  115 ;  Nixon  v.  Armstrong,  38  Tex.  296. 

that  three  witnesses  attested  it  in  writing ;  And  it  is  sufficient  if  the  witness  was* 

umI  that  the  testator 'had  been  sensible  competent  at  the  time  of  the  factum  of 

that  they  signed  their  names  in  his  pres-  the  will,  although  he  may  have  become 

ence."    If  the  testator  be  blind,  it  is  not  incompetent  afterwards.    Amory  v.  Fel- 

easential  to  a  due  attestation  of  his  will,  lowes,  vhi  supra;  Sears  9.  Dillingham,  12 

that  it  should  be  read  over  to  him  in  the  Mass.  358 ;  Higgins  v.  Oarlton,  tibi  sttpro. 

presence  of  the  witnesses.    Weir  v.  Fits-  In  that  case,  the  will  may  be  proved  by 

gerald,  2  Bradf.  42;  Harrison  v.  Bowan,  the  other  witness  or  witnesses.     Sears  • 

3  Wash.  C.  C.  580;  Wampler  v.  Wam-  v,  Dillingham,  «ftt   nipra;   Deakins  v. 

pier,  9  Md.  540;  Martin  v.  Mitchell,  28  HoUis,  7  GiU  &  J.  311.    But  an  intei^ 

Ga.  882;  Gliiton  v.  Mniray,  7  Ga.  564.  ested  witness  is  not  competent  to  prove 

See  also  Davis  v.  Bogers,  1  Houst  44;  that   he  was  not   interested  when   the 

Quthrie  v.  Price,  23  Ark.  396.  facts  which    he   is   to   prove  occurred. 

(a)  A^nnchilsea  v.  Wanchope,  3  Buss.  This  must  be  made  to  appear  by  other 

444.  testimony.     GiU's  Will,  2   Dana  447.    « 
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cation  arising  from  interest  has  been  noticed  in  a  former  chapter,  (p) 
WiUi  respect  to  crime,  it  will  be  sufficient  to  refer  the  reader  to  the 

And  if  a  witness  be  incompetent,  because  petent  witness,  and  his  handwriting  maj 
entitled  to  a.  beneficial  interest,  he  may  beproyed.  Harlestonv.  Corbett,12Bidi. 
become,  competent  by  assignment  of  the  604.  But  the  giving  of  a  lease  of  penonal 
interest  to  which  he  would  otherwise  be  property  belonging  to  the  estate,  by  the  ex- 
entitled.  Deakins  v.  Hollis,  7  Gill  &  J.  ecutor,  to  one  who  is  a  subscribing  witness 
811 ;  Eems  v.  Sozman,  16  Serg.  &  R  315 ;  to  the  will,  does  not  give  him  sach  an  in- 
Ctok  V.  Grants  Id.  198 ;  Search's  Appeal,  terest  as  to  make  him  incompetent  as  a 
18  Penna.  St  108.  But  see  Haus  v.  Pal-  witness.  Seguine  v,  Seguine,  2  Barb.  385. 
mer,  21  Penna.  St.  296,  where  it  is  held  And  if  a  party  who  is  not  an  attesting 
that  he  cannot  by  assignment,  but  that  he  witness  was  named  as  executor,  but  re- 
may  by  a  release.  Also  by  release,  in  nounced  his  executorship,  he  will  thereby 
Maryland.  Shaffer  v.  Corbett,  3  Harr.  A  become  a  competent  witness  to  prove  the 
McH.  513;  Weems  v.  Weems,  19  Md.  will.  Filson  «.  Filson,  3  Strobh.  288.  Bat 
884.  And  in  Texas.  Nixon  v.  Arm-  in  New  Hampshire  it  is  held  that  the  ap- 
strong,  38  Tex.  296.  But  it  is  otherwise  pointment  of  a  persbn  to  be  executor  of  a 
in  North  Carolina.  Allison  v,  Allison,  4  will  does  not  give  him  such  an  interest  as 
Hawks  141.  But  the  devise  of  a  power  to  render  either  him  or  ius  wife  inoom- 
to  sell  land,  to  an  execqtor,  or  a  devise  of  petent  as  a  witness.  Stewart  t».  Harri* 
the  land  to  him  in  trust  to  sell,  does  not  man,  56  N.  H.  25.  And  in  Pennsylva- 
give  him  such  an  interest  in  the  land  as  nia,  it  is  said  that  an  executor,  being 
to  disqualify  him  from  being  an  attesting  plaintiff  in  a  feigned  issue  to  determine 
witness  to  the  will.  Tucker  v.  Tucker,  5  the  validity  of  a  will,  is  not  a  competent 
Ired.  L.  161.  And  in  Alabama,  if  a  leg-  witness,  because  he  is  liable  for  costs, 
atee  be  a  witness  to  the  will,  he  is  made  Vansant  v,  Boileau,  1  Binn.  444.  But 
competent  to  prove  the  will,  by  statute,  under  the  act  of  1869  an  executor,  being 
but  his  legacy  is  thereby  forfeited.  Per-  also  a  devisee,  is  a  competent  witness, 
kins  V.  Windham,  4  Ala.  634.  But  an  Bowen  v.  Goranflo,  73  Penna.  St.  857 ; 
executor  is  an  incompetent  witness,  nor  Frew  v.  Clarke,  80  Penna.  St.  170.  But 
can  he  become  a  competent  witness  by  for  the  rule  in  North  Carolina,  see  Saw- 
renunciation  of  his  executorship.  Gil-  yer  v,  Dozier,  5  Ired.  L.  97.  But  in 
bert  9.  Gilbert,  22  Ala.  529.  So,  too,  in  Maine  it  is  held  that  where  the  validity 
Delaware.  Davis  v.  Rogers,  1  Houst.  44.  of  the  will  is  contested,  a  person  named 
But  the  wife  of  an  executor  is  not,  on  therein  as  executor  may  be  a  witness, 
that  account,  an  incompetent  witness  to  a  Millay  v.  Wiley,  46  Me.  280 ;  Jones  r. 
will.  Hawley  v.  Brown,  1  Boot  494.  Larrabee,  47  Me.  474.  And  in  many 
But  if  the  executor  have  no  interest,  he  cases  it  has  been  held  that  an  executor  as 
may  be  a  witness ;  so,  also,  a  mere  trus-  such  is  not  an  incompetent  witoM  to  the 
tee  maybe.  Comstock  v,  Hadlyme,  8  will.  Wyman  v.  Symmes,  10  Allen  153 ; 
Conn.  254,  262;  Den  v.  Allen,  1  Penn.  Murphy  v.  Murphy,  24  Mo.  526;  Hen- 
85;  Dorsey  v,  Warfield,  7  Md.  65;  Mai-  derson  v.  Kenner,  1  Rich.  474;  Overton 
loy  V,  McNair,  4  Jones  L.  297 ;  Peralta  v,  Overton,  4  Dev.  A  Bat.  197 ;  Noble  r. 
V.  Castro,  6  Cal.  354 ;  Snyder  v.  Bull,  17  Burnett,  10  Rich.  505 ;  Richardson  v. 
Penna.  St  54.  And  if  an  executor  die  Richardson,  35  Y 1 238 ;  Meyer  v,  Fogg,  7 
before  trial,  he  will  be  held  to  be  a  com-  Fla.  292 ;  Rucker  v.  Lambdin,  12  Sm.  A 

(p)  Tide  anU  p.  *70. 
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numerous  and  valuable  treatises  on  evidence,  which  are  in  the  hands 
cf  the  profession. 

K.  280;  Kellj  v.  Miller,  39  Miss.  17;  grove  v,  Snelgrovey  4  Desaus.  274;  Starr 
Ondorff  «.  Hammer,  12  B.  Mon.  619 ;  v,  Starr,  2  Boot  803.  Bat  where  the  wit- 
Estep  9.  Morris,  38  Md.  417 ;  McDaniel's  aefls  is  inoompeteat  on  account  of  being  a 
Wm,  2  J.  J.  Marsh.  331.  Kor  does  the  devisee,  a  properlj  attested  oodicil  will  so 
fsct  that  he  is  entitled  to  commissions  for  Car  operate  as  a  repablication  of  the  will, 
his  services  give  him  sach  an  interest  as  as  to  enable  the  devisee  witness  of  the 
<o  disqualify  him.  Meyer  v.  Fogg,  vbi  original  will  to  take  ander  it.  Mooers  v. 
Mpra;  McDonoagh  «.  Looghlin,  20  Barb.  White,  6  Johns.  Ch.  360.  And  where  the 
238.  In  this  case  Strong,  J.,  said :  "  The  statute  provides  that  a  legacy  given  to  a 
tendency  of  modem  leg^ation  is  to  re-  subscribing  witness  shall  be  void,  the  wit- 
laz  the  rules  of  exdosion,  and  I  yield  to  ness  is  competent  Backer  v.  Lambdin, 
the  spirit  of  the  age,  where  those  roles  12  Sm.  A  M.  230.  But,  in  Massachusetts, 
were  merely  technical,  or  had  no  sabstan-  a  wife  is  not  a  competent  witness  to  a  will 
tial  foundation."  But  prior  to  the  adop-  if  her  husband  be  a  devisee  under  the 
tioD  of  the  Revised  Code  (1856)  in  North  wiU.  Sullivan  «.  SulUvan,  106  Mass.  474. 
Carolina,  an  ezecator  could  not  be  a  wit-  This  appears  a  strange  ruling  when  we 
aesB  in  favor  of  the  will,  even  by  re-  read  the  provision  of  the  Massachusetts 
Qoondng  and  releasing  his  interest.  Gun-  statute,  where  it  is  said  that  **  all  benefi- 
ier  9,  Gnnter,  3  Jones  L.  441.  And  this  cial  devises,  legaciejs  and  gifts  made  or 
restriction  extended  to  the  wife  of  such  given  in  any  will  to  a  subscribing  witness 
executor.  Huie  v,  McGonnell,  2  Jones  L.  thereto  shall  be  wholly  void  unless  there 
455.  But  if  the  executor  renounce  Us  are  three  other  competent  witnesses  to  the 
executorship,  the  wife  is  competent  Dan-  devise."  Qen.  Stat.  Mass.,  ch.  92,  {  10. 
iel  V.  Proctor,  1  Dev.  L.  428.  But  if  an  But,  in  Maine,  the  wife  is  a  competent 
executor  receive,  under  the  will,  other  witness,  and  the  devise  is  void.  Winslow 
and  greater  interest  than  commissions,  v.  Eomball,  25  Me.  493.  In  this  case, 
this  will  disqualify  him  as  a  witness  in  Een-  Whitman,  0.  J.,  says:  ^The  unity  of 
tacky.  Omdorff9.Hnmmer,12B.  Mon.  619.  husband  and  wife  in  legal  contemplation 
Where  the  witnesses  are  all  inhabitants  is  such  that  if  either  be  a  witness  to  a 
of  a  town,  and  taxed  there,  and  a  legacy  will,  containing  a  devise  or  legacy  to  the 
is  given  to  that  town  by  the  will,  it  has  other,  such  devise  or  legacy  is  void  within 
been  held  that  they  are  *'  credible  wit-  the  intent  of  the  statute.''  It  is  so  held  in 
nesses  within  the  meaning  of  the  statute."  Jackson  v.  Woods,  1  Johns.  Gas.  163 ; 
Eostis  p.  Parker,  1  N.  H.  273.  So,  Jackson  v.  Durland,  2  Id.  314.  In  the 
too,  in  Connecticat.  Comwell  v.  Isham,  case  of  a  nuncupative  will,  in  Maryland, 
1  Day  35,  41,  note  (j).  But  see  eontra,  where  one  of  the  witnesses  was  the  wife 
Starr  v,  Starr,  2  Boot  303.  A  witness  of  one  of  the  legatees,  that  legatee  re- 
competent  at  the  time  of  the /actum  is  not  leased  all  his  interest  to  certain  relatives 
rendered  incompetent  because  at  the  time  of  the  deceased,  who  refused  to  accept  the 
of  the  proof  of  the  will  he  is  a  judge  of  release,  it  was  held  a  good  release,  and 
probate  for  that  county.  Patten  v.  Tall-  that  the  wife  became  a  competent  witness, 
man,  ubi  mipra;  McLean  v.  Barnard,  1  Brayfield  v,  Brayfield,  3  Harr.  A  J.  208. 
Boot  462 ;  Starr  9.  Starr,  Sr  Boot  332.  A  See  1  Bedf.  on  Wills  253,  €<  seg.;  Wms. 
devisee  is  not  a  competent  witness.  Snel-  Ex'rs  (6th  Am.  ed.)  92, 113,  and  notes. 
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A  t^tator  may  so  construct  his  disposition  as  to  render  it  necessary 
Referenoe  to      to  havc  rooourse  to  somc  docament  (as  to  any  other  extrinsie 

extrinaio  doou-    '  ^      •  -t                          i.,.. 

mentoauow-      matter,}  in  order  to  elucidate  or  explain  his  intention. 

able.  ... 

fThe  document  is  then  said  to  be  incorporated  in  the 

Inoorporation       ■-  •                  ^               * 

of  document,     \vill.]  24    Afl  wherc  a  person  by  his  will  devises  all  the 

24.  A  map  of  lots,  attached  to  the  will,  will,  it  oould  have  no  testamentary  char- 
after  the  signature  and  attestation  clause,  acter.  Beference  ma/  he  made  in  a  will 
may  be  incorporated  into  the  will.  Ton-  to  another  document,  for  the  purpose  of 
nele  v.  Hall,  4  Comst.  140.  See  also  description,  but  there  can  be  no  valid 
Johnson  v.  Clarkson,  3  Bich.  £q.  305;  testamentary  dispositions  unless  contained 
Thompson  v.  Quimby,  2  Bradf.  449 ;  Pol-  in  the  will ;  and  the  testator  cannot  in 
lock  V.  Glassell,  2  Gratt  439 ;  Chambers  his  will  reserve  the  power  of  giving,  or 
V,  McDaniel,  6  Ired.  L.  226 ;  Jackson  v,  declare  that  he  does  give,  by  an  instro- 
Babcock,  12  Johns.  389 ;  Fesler  v.  Simp-  ment  not  formally  executed  according  to* 
son,  58  Ind.  83 ;  Loring  v.  Summer,  23  the  provisions  of  the  statute.  The  sched- 
Pidc.  98 ;  WikofT's  Appeal,  15  Penna.  St  ule  it  was  proposed  to  attach  to  the  will, 
281 ;  Harvy  v.  Chouteau,  14  Mo.  587 ;  as  well  as  the  clause  in  the  will  referring 
Crosby  v.  Mason,  32  Conn.  482 ;  1  Bedf.  to  it,  would  consequently  have  been  void, 
on  Wills,  261,  et  teq.;  Wnis.  Ez'rs  (6th  even  had  the  schedule  been  annexed." 
Am.  ed.)  130,  et  se^.  On  this  subject,  However,  this  is  not  the  view  taken  of 
Judge  Bedfield  says:  "This  'inoorporar-  this  matter  in  the  majority  of  the  cases, 
tion '  of  the  paper  referred  to  into  the  and  we  understand  it  to  have  been  over- 
will,  so  makes  it  a  part  of  the  instrument,  ruled  in  the  case  of  Tonnele  v.  Hall,  «6t 
that  no  distinct  proof  of  the  paper  is  supra,  by  the  Court  of  Appeals  in  INew 
required,  or  even  filing,  in  the  probate  York;  and  that  the  prevalent  doctrine  both 
courts  The  proof  of  the  will  sets  up  and  in  England  and  America,  at  this  time  ib, 
establishes  the  paper,  as  a  portion  of  that  an  existing  document,  distinctly  re- 
itself,  by  force  of  the  reference  and  the  ferred  to  in  the  will,  may,  by  such  refer- 
consequent  incorporation."  1  Bedf.  on  ence,  be  incorporated  into,  and  become  a 
Wills  263,- 264.  In  Thompson  v.  Quimby,  part  of  the  will,  although  there  be  no  act 
2  Bradf.  449,  458,  it  was  remarked  by  of  execution  or  attestation,  so  &r  as  such 
Bradford,  surrogate :  "  It  appears  that  document  referred  to  is  concerned.  But 
the  schedule  referred  to  in  the  will,  was  in  Thayer  v.  Wellington,  9  Allen  288,  the 
not  attached  to  the  instrument  at  the  time  testator  gave  a  sum  of  money  to  a  person, 
of  the  execution,  or  subsequently.  Some-  in  trust,  to  appropriate  in  such  manner 
thing  was  said  concerning  it  when  the  as  the  testator  might,  by  any  instnunent 
decedent  was  about  signing  the  will,  and  in  writing,  direct  and  appoint ;  and  sn 
the  idea  was  advanced  that  it  might  be  appointment  was  made  on  a  separate 
annexed  afterwards;  but  the  proceeding  paper,  signed  by  the  testator,  hot  not 
was  not  interrupted,  and  he  called  on  attested  according  to  the  statute,  declar- 
the  witnesses  to  attest,  and  declared  the  ing  the  appropriation  and  naming  the 
instrument  to  be  his  will,  notwithstand-  beneficiary.  It  wss  held  that  this  did  not 
ing  the  schedule  was  not  ready.  I  can-  create  a  valid  bequest  in  feivor  of  such 
not  perceive  that  it  would  have  made  beneficiary.  And  to  the  same  efiect,  see 
any  difference  whether  the  schedule  was  Wood  v.  Sawyer,  Phill.  (N.  C.)  L.  251. 
attached  to  the  will  or  not.  In  either  But  it  has  been  decided  in  Kentucky, 
case,  unless  executed  and  attested  as  a  that  a  codicil  duly  executed  and  attached. 
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lands  which  were  conveyed  to  him  by  a  certain  indenture  (specifying 
the  deed,)  or  devises  lands  to  the  uses  declared  by  a  particular  indenture 
of  settlement,  it  is  clear  that  the  indentures  so  referred  to  may  be  con- 
sulted for  this  purpose,  without  violating  the  principle  of  the  enact- 
ment, which  requires  an  attestation  by  witnesses,  the  testator's  intention 
to  adopt  the  contents  of  such  instrument  being  manifested  by  a  will 
duly  attested ;  (q)  and  it  would,  it  is  conceived,  be  immaterial  whether 
the  paper  so  referred  to  was  in  ^the  testator's  handwriting,  or  in  that 
of  any  other  person,  and  whether  it  professed  to  be  testa-  incorporation 
mentary  or  not,  as  it  founds  its  claim  to  be  received  as  dooumenu 
part  of  the  will,  not  on  its  own  independent  efficacy,  but  on  the  fact 
of  its  adoption  by  the  attested  will.  But  whatever  be  the  precise  na- 
ture of  the  document  referred  to,  it  must  be  clearly  identified  as  the 
instrument  to  which  the  will  points.  In  Dillon  o.  Harris,  (r)  a  paper 
was  rejected  on  account  of  a  defect  of  identification.  The  testator  had 
by  his  will  referred  to  a  certain  paper,  as  being  in  the  handwriting  of 
the  devisee,  and  which  he  stated  himself  to  have  placed  in  the  custody 
of  his  executors.  And  it  was  held,  that  a  paper  found  in  the  testator's 
custody,  and  which  had  not  been  delivered  by  him  to  the  executors, 
was  not  sufficiently  identified,  though  in  the  devisee's  handwriting,  as 
he  might  have  written  several  papers ;  and  though  it  was  in  the  tes- 
tator's custody  at  his  decease,  there  was  no  evidence  of  its  having  been 
in  his  custody  when  he  made  his  will. 

[Questions  similar  to  that  raised  in  the  last  case  have  since  the  act 
1  Vict,  c.  26,  frequently  come  before  tlie  probate  court.  Three  things 
are  necessary:  first,  that  the  will  should  refer  to  some  document  as 
then  in  existence ;  («)  secondly,  proof  that  the  document  propounded 
for  probate  was,  in  fact,  written  before  the  will  was  made;^  and, 
thirdly,  proof  of  the  identity  of  such  document  with  that  referred  to 
in  the  will.  As  to  the  first  point,  a  clause  which  ^^  ratifies  and  con- 
firms a  deed,  dated,  &c.,  and  made  between,  <&c.,"  answers  this  require- 
ment and  incorporates  the  deed.  {()    But  there  should  be  no  ambiguity. 


-or  refierring  to  a  paper  which,  before, 
was  never  dvly  signed,  pabliahed,  and 
attested  as  a  will,  will  have  the  effect  of 
giving  operation  to  the  whole  as  one  will. 
BeaU  V.  Cunningham,  3  B.  Mon.  390. 

(9)  See  Habergham  v.  Vincent,  2  Yes., 
Jr.,  204;  also,  Molineaz  v,  Molineux, 
<^.  Jac  144. 


(r)  4  Bligh  (N.  a)  329. 

[(«)  Van  Straubenzee  v.  Monck,  3  Sw. 
&  Tr.  6,  32  L.  J.,  Prob.  21 ;  In  re  Scmder- 
land,  L.  R.,  1  P.  A  D.  198;  In  re  Pascal], 
Id.  606. 

(0  Sheldon  v.  Sheldon,  1  Bob.  81,  8 
No.  Cas.  2H  8  Jnr.  877;  Bizzey  v.  Flighti 
8  Ch.  D.  269.    Bat  see  In  re  Habbaid, 

[*90] 
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A  reference  to  a  document  as  ''made  or  to  be  made''  gives  strong 
ground  for  concluding  that  the  document  had  not  already  been 
made,  (u)  So  a  reference  to  persons  or  things  ''  hereinafter  named/'  (x) 
or  to  ''  the  annexed  schedule/'  (y)  is  not  so  clear  a  reference  to  ao  j 
document  as  then  existing  as  to  incorporate  writings  that  follow  the 
signature  of  the  testator  and  of  the  ^witnesses,  although  it  be 
proved  that^  in  fact,  such  writings  were  in  existence  bef(»re  the 
will  was  executed ;  much  less  if  the  evidence  on  this  last  point  is 
hesitating.  (2;)  But  although  the  document  was  written  after  the 
execution  of  the  will,  it  may  be  incorporated  if  the  testator  after- 
wards executes  a  codicil^  for  the  codicil  republishes  the  will,  and 
makes  the  will  speak  from  the.  date  of  the  codicil,  (a)  The  will  must 
be  so  worded  that,  so  speaking,  it  shall  refer  to  the  document  as  then 
existing.  (6) 

With  regard  to  the  evidence  necessary  to  prove  that  the  document 
propounded  for  probate  was  in  existence  at  the  date  of  the  will,  and 
that  it  is  the  same  as  that  which  is  referred  to  therein ;  if  the  reference 
is  distinct,  e.  g.,  to  date,  heading,  and  other  particulars,  and  if  the 
document  propounded  agrees  in  these  particulars  with  the  description 
contained  in  the  will,  its  previous  existence  and  identity  will,  in  the 
absence  of  circumstances  or  evidence  tending  to  a  contrary  conclusion,, 
be  assumed,  (c)  Where  the  reference  is  less  distinct,  yet  if  it  be  in 
terms  sufficiently  definite  to  render  it  capable  of  identification,  extrin- 
sic evidence  is  admissible,  together  with  such  internal  evidence  as  may 
be  found  in  the  document  itself,  to  supply  the  necessary  proof. 

Thus,  in  Allen  v.  Maddock,  (d)  an  unexecuted  will  was  held  to  have 

L.  £.,  1  P.  A  D.  6Sf  and  qvk, ;  bat,  as  the  doned  (being  on  the  Iborth  aide  of  a 

deed  referred  to  was  valid  per  »e,  its  sheet  of  paper  on  which  the  will  was 

rejection  from  the  probate  seems  to  have  written),  a  discrepancy  pointed  out  by 

been  immaterial.  Lord  Blackburn,  Id.  426.     Bat  as  to  this- 

(tt)  In  re  Skair,  5  No.  Cas.  57 ;  In  re  see  In  re  Ash,  1  Deane  14^  2  Jar.  (N.  &) 

Astell,  Id.  489,  n.    See  also  In  re  Hake-  626. 

will,  1  Deane  14,  2  Jar.  (N.  S.)  168,  and  [(«)  AnU  note  (y). 

In  re  Countess  of  Pembroke,  1  6w.  &  Tr.  (a)  In  re  Hunt,  2  Bob.  622;    In  re 

250,  1  Deane  182,  2  Jur.  (N.  a)  526,  is  Truro,  L.  R.,  1  P.  A  D.  201. 

perhaps  referable  to  this  ground.  {b)  L.  R.,  1  P.  &  D.  204. 

(x)  In  re  Watkins,  L.  R.,  1  P.  A  D.  19;  (c)  Swete  r.  Pidsley,  6  No.  Cas.  190. 

In  re  Brewis,  33  L,  J.,  Prob.  124;  In  re  (d)  11  Moore,  P.  C.  C.  427.    See  also 

Dallow,  L.  R.,  1  P.  A  D.  189.  In  re  Countess  of  Durham,  3  Curt  57,  1 

(y)  Singleton  v.  Tomlinson,  3  App.  Cas.  No.  Cas.  365,  6  Jur.  176 ;  In  re  Pewtner, 

413,  414,  per  Lord  Cairns.     Moreover,  4  No.  Cas.  479 ;  In  re  Darby,  Id.  427,  10 

the  schedule  was  not  annexed  but  en*  Jur.  164 ;  Jorden  v,  Jorden,  2  No.  Ou. 
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been  incorporated  in  a  duly  executed  codicil  by  the  heading:  ''This  is 
a  codicil  to  my  last  will  and  testament/'  no  other  document  having 
been  found  to  answer  to  the  reference.  And  where  a  document 
headed  ^  Instructions  for  the  will  of  J.  Wood/'  disposed  of  the  residue 
''in  such  manner  as  I  shall  direct  by  my  will  to  be  indorsed  hereon/' 
and  the  testator  aftei*wards  made  a  will^  which,  though  not  indorsed 
on  the  "  instructions/'  was  expressed  to  be  made  in  "  pursuance  of  the 
instructious  for  his  will/'  no  other  instructions  being  found ;  it  was 
held  that  the  "  instructions "  in  question  were  incorporated  in  the 
will,  {e)  The  evidence  in  the  latter  case  was  certainly  slight.  *It  is 
a  drcnmstance  frequently  relied  on  that  the  document  proposed  for 
probate  was  shown  to  some  person  before  execution  of  the  will^  as  the 
paper  therein  referred  to.  (e) 

Although  an  incorporated  document  is  entitled  to  probate-^',  e.,  to 
be  set  out  at  length  therein — there  is  no  necessity  for  so  Probate  of 
proving  it  in  order  to  bring  it  within  the  cognizance  of   documento. 
the  court  of  construction ;  for  if  it  is  not  proved,  the  court  will  look 
at  the  original  document     Thus,  in  Bizzey  t?.  Flight,  (/)  where  A 
made  a  voluntary  settlement  which,  as  to  certain  bank  — not  neoessaiy 

tos^vejuriadlo- 

Bhares  and  mortgages,  was  incomplete,  so  that  the  shares  tiontothe 
Btill  belonged  to  A  at  her  death,  and  she  by  will  "  con-  eonntmotion. 
firmed  the  settlement,  dated/'  <&c. :  the  settlement  was  not  proved. 
Sir  C.  Hall,  V.  C,  said :  "  If  a  will  confirms  an  instmment  which  is 
Bufficiently  identified,  and  probate  passes  leaving  in  the  clause  contain- 
ing the  confirmation,  the  instrument  must,  I  consider,  be  had  regard 
to  as  if  it  were  set  out  in  the  probate."  He  held  that  the  effect  was 
as  if  the  testatrix  had  declared  "  that  the  shares  specified  in  the  settle- 
ment should  be  held  on  the  following  trusts/'  and  had  then  set  out  the 
trusts.    So  in  Quihampton  v.  Groing,  {g)  where  a  testator  referred  to 

888;  In  re  Dickens,  8 Cart.  60, 1  Ko.  Cas.  re  Pascall,  L.  B.,  1  P.  A  D.  606;  In  i« 
398;  In  re  Almosnino,  1  8w.  <&  Tr.  508,  Gill,  L.  B.,  2  P.  A  D.  6. 
29  L.  J.,  Prob.  46 ;  In  re  Willesford,  3  (e)  In  re  Smartt,  4  Ko.  Cas.  38;  In  le 
Guru  77, 1  No.  Cas.  404;  In  re  Bacon,  3  Bacon,  3  No.  Cas.  644. 
No.  Cas.  644;  In  re  Mercer,  L.  B.,  2  P.  (/)  3Ch.D.269.  The  trusts  that  were  in- 
&D.  91 ;  In  re  Groves,  1  Sw.  &  Tr.  250,  valid  under  the  settlement  being  inoorpor- 
28  L.  J.,  Prob.  18  (where  the  evidence  of  ated  in  and  made  part  of  the  will,  assumed 
identity  failed) ;  but  see  In  re  Edwards,  6  the  testamentary  character  in  all  respects, 
No.  Cas.  369 ;  Collier  v.  Langebear,  1  No.  and  became  subject  to  ademption,  &c 
Cas.  306;  In  re  Sotheron,  2  Curt.  831,  1  (g)  W.  N.  1876,  p.  209.    See  also  Sin- 
No.  Cas.  73,  would  not  now  be  followed,  gleton  v.  Tomlinson,  3  App.  Cas.  404^ 
(e)  Wood  V.  Goodlake,  4  Monthly  Law  where  probate  had  been  r^tued:  but  this 
Hag.  155,  1  No.  Cas.  144.    Compare  In  was  not  relied  on. 
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certain  entries  he  had  made  in  his  ledger^  as  explaining  his  will,  Sir 
6.  Jessel^  M.  B.,  held  that  the  ledger  was  incorporated  witli  the  will, 
and^  though  not  admitted  to  probate,  could  be  looked  at  by  a  court  of 
construction,  and  that  the  entries  therein  were  for  the  purposes  of  dis- 
tribution of  the  estate  conclusive — L  e.,  the  M.  R.  treated  them  as  part 
of  the  will,  and  not  merely  as  evidence.  These  cases  remove  the  doubt 
regarding  the  oompetenoe  of  the  court  of  construction  expressed  by  Dr. 
Lushington  in  Sheldon  v.  Sheldon.]  (h) 

*Ceiaea  in  which  there  is  reference  to  an  existing  paper,  it  is  obvious, 
Testator  can-  stand  upou  quitc  a  different  footing  from  those  in  which 
•»pow«wta^  a  testator  (as  often  occurred  under  the  old  law)  attempts 
SoSiSl"**'"  ^  create,  by  a  will  duly  attested,  a  power  to  dispose  by  a 
future  unattested  codicil.  To  allow  such  a  codicil  to 
.become  supplementary  to  the  opn tents  of  the  will  itself,  would,  it  is 
obvious,  tend  to  introduce  all  the  evils  against  which  the  statute  of 
frauds  was  directed,  and,  indeed,  give  to  the  will  an  operation  in  the 
testator's  lifetime,  contrary  to  the  fundamental  law  of  the  instrument 
Accordingly,  where  a  testator  by  a  will,  attested  by  three  witnesses, 
devised  his  real  estate  to  trustees,  upon  trust  (subject  to  certain  limi- 
tations thereby  created)  to  convey  the  same  to  such  persons  and  for 
such  estates  as  he  by  deed  or  will,  attested  by  two  witnesses,  should 
appoint ;  and  the  testator,  professing  to  exercise  this  assumed  power, 
executed  an  instrument  attested  by  two  witnesses,  which  he  styled  a 
deed-poll,  and  thereby  carried  on  the  series  of  limitations  commenced 

(A)  1  Bob.  81,  3  Ko.  Cas.  254,  8  Jar.  Marquis  of  Lansdowne,  3  Sw.  &  Tr.  194, 

877.    But  as  the  regular  practice  of  the  32  L.  J.,  Prob.  124;  In  re  Dundas,  32  L. 

court  of  probate^is  to  require  every  pa-  J.,  Prob.  165),  or  the  immaterial  parts 

per  entitled  to  probate  to  be  proved,  and  (In  re  Countess  of  Limerick,  2  Bob.  313), 

the  original  (In  re  Pewtner,  4  No.  Gas.  showing  that  the  question  is  one  of  con- 

479)|  or  if  it  cannot  be  procured,  an  au-  venience ;  yet  it  appears  by  the  foregoing 

thenticated  copy  (In  re  Dickens,  3  Curt,  cases  that  special  application  is  generally 

60,  1  No.  Cas.  398 ;  In  re  Howden,  43  L.  necessary  to  procure  a  relaxation  of  the 

J.,  Prob.  26),  to  be  deposited,  it  is  inex-  rule.     [The  question  of  including  docu- 

pedient  to  declare  trusts  of  personalty  by  ments  in  the  probate  often  arises  where  a 

i*eference  to  another  instrument     And  testator  has  made  distinct  wills,  one  of 

although  where  tlie  paper  is  in  the  hands  property     here,    another    of     property 

of  strangers  who  refuse  even  to  produce  abroad.    Generally  the  former  only  need 

it  (In  re  Battenbee,  2  Bob.  439;  In  re  be  proved  here  (In  re  Astor,  1  P. D.  150.) 

Sibthoip^  Lb  B.,  1  P.  D.  106,)  the  rule  is  But  if  one  confirms  the  other  so  as  to  in* 

Avhoily  dispensed  with;    and  where  the  corporate  it,  both  will  be  included.    In 

.paper  is  of  excessive  length  probate  has  re  Harris,  L.  B.,  2  P.  &  D.  83;  In  ro 

been  granted  omitting  the  whole  (In  rid  Howden,  43  L.  J.,  Prob.  26.] 
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in  his  will :  it  was  decided,  afler  much  consideration,  that  this  instni- 
ment  operated  as  a  codicil  to  the  will,  apd,  consequently,  was  incapaUe 
of  afifecdng  the  freehold  lands,  for  want  of  an  attestation  bj  three  wit- 
nesses, (t) 

On  the  same  principle,  it  was  decided,  when  personal  property  was 
disposable  by  a  will  not  sufficient  in  point  of  execution  to  operate  on 
freehold  estates,  that  a  testator  could  not  so  convert  his  real  estate  into 
personalty  bj  a  will  duly  attested,  as  to  render  it  disposable  by  an 
unattested  codicil,  as  personal  estate,  (k) 

[In  Stubbs  o.  Sargon  (2)  it  was  contended,  that  on  the  same  principle 


a  devise  of  realty  to  "  the  persons  who  shall  be  in  co-part-  stubta  «. 
nership  with  me  at  the  time  of  my  decease,  or  to  whom  toboMoertain- 
*I  shall  have  disposed  of  my  business,"  was  void,  as  event  or  •««. 
leaving  it  for  the  testator  by  some  furtl^er  act,  not  authorized  by  the 
statute  of  frauds,  to  select  the  devisee.  But  Lord  Langdale,  and  on 
appeal  Lord  Gotten  ham,  held  the  devise  good.  Lord  Cottenham  said 
that  Habergham  v.  Vincent  (m)  was  different,  because  there  was  in 
that  case  no  disposition  of  the  property,  but  only  a  power  for  the 
testator  himself  to  dispose  of  it  by  instrument  not  attested  according 
to  the  statute  of  frauds ;  but  that  here  the  disposition  was  complete. 
That  the  devisee,  indeed,  was  to  be  ascertained  by  a  description  con- 
tained in  the  will,  but  that  such  was  the  case  with  many  unquestionable 
devises  where  the  devisees  were  to  be  ascertained  by  future  natural 
events — e.  ^.,  devises  to  a  second  or  third  son,  or  by  the  act  of  a  third 
person — e.  g,,  where  a  father  having  two  sons  devises  to  such  one  of 
them  as  should  not  become  entitled  to  an  estate  from  a  third  person. 
In  the  latter  case,  the  act  of  the  third  person  determined  who  should 
take  the  fEither's  estate.     But  tiie  act  was  not  testammtary ;  if  it  was, 

(i)  Habergham  v.  Vmcent,  2  Ves.,  Jr.,  tors  to  paj  a  sum  of  money  as  he  should 

204,  4  B.  G.  0.  353 ;  Rose  v.  Cunyng-  by  deed  appoint ;  and  subsequently,  by  a 

hame,  12  Ves.  29 ;  Wilkinson  v,  Adam,  1  deed  referring  to  the  will,  he  made  an 

V.  A  £.  422 ;  WhytaH  v.  Eay,  2  My.  &  appointment,  which  the  court  held  to  be 

K.  765;  [Countess  Ferraris  v.  Marquis  of  valid,  on  the  ground  that  the  deed  was  a 

Hertford,  3  Curt.  468,  7  Jar.  262,  2  No.  part  of  the  wlU,  and  in  the  nature  of  a 

Cas.  230 ;  Briggs  v.  Penny,  3  DeG.  &  S.  codicil.  The  report  does  not  state  whether 

546 ;  Johnson   v.   Ball,    5    DeG.  &  S.  the  deed  was  admitted  to  probate,  as  of 

65.    These  cases  are  to  be  distinguished  course  it  ought  to  have  been.] 

from  Smith   v.  Attersoll,  1  Buss.  266,  (k)  See  Sheddon  v.  Goodrich,  8  Ves. 

where  the  paper  was  signed  by  the  tru^  481 ;  Hooper  v.  Gk)odwin,  18  Ves.  156 ; 

tea,  and  operated  as  an  admission  of  the  Gkllini  v.  Noble,  3  Mer.  691. 

tnntB.    In  Metham  v.  Duke  of  Deron,  1  [(l)  2  Keen  255,  3  My.  &  0.  507. 

P.  W.  530,  a  testator  directed  his  ezecu-  (m)  2  Ves.,  Jr.,  204.] 
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The  act  must 

notbetesta- 

mttitary. 


one  man  would  be  making  another  man's  will,  ^nd  if  not  testa- 
mentary when  done  by  a  third  person^  it  coald  not  be  so  when  done  by 
[he  testator  himself;  otherwise  a  testator  could  not  devise  to  such  per- 
son as,  at  his  death,  should  be  his  wife  or  servant.  And  Lord  Lang- 
dale  said,  if  the  description  was  such  as  to  distinguish  the  devisee  from 
every  other  person,  it  was  sufficient  without  entering  into  the  question 
whether  the  description  was  acquired  by  the  devisee  after  the  date  of 
the  will,  or  by  the  testator's  own  act  in  the  ordinary  course  of  his 
afi&irs,  or  in  the  management  of  his  property. 

The  question  is,  therefore,  is  the  supplementary  act  testamentaiy? 
If  it  is,  the  devise  is  void;  if  it  is  not,  then,  although  it 
is  the  sole  act  of  the  testator,  the  devise  is  good.] 

In  one  instance  only,  and  that  founded  upon  special  grounds,  not 
interfering  with  the  principle  in  question,  the  freehold  estate  of  a 
testator  was,  under  the  statute  of  frauds,  indirectly  liable  to  be  affected 
General  charge  by  an  unattested  codicil.  This  occurred  where  a  testator 
t«Dd8toie^  had  by  a  will,  duly  attested,  charged  his  real  estate  with 
»j^*«*«i  l^acies ;  which  charge,  it  was  held,  extended  not  merely 
to  the  legacies  bequeathed  by  that  will,  but  also  to  such  as 
were  subsequently  bequeathed  by  an  unattested  codicil,  (n) 

"'This  doctrine  was  considered  to  be  warranted  by  the  rule  applicable 
in  the  case  of  a  general  chai^  of  debts ;  for,  since  a  testator  may, 
after  charging  his  real  estate  with  debts,  increase  the  burthen  on  the 
land  to  an  indefinite  extent,  by  contracting  fresh  debts,  without  any 
further  direct  act  of  oneratiou,  it  was  thought  that  a  charge  of  l^ades 
ought,  upon  the  same  principle,  to  include  legacies  given  by  an  unat- 
tested codicil ;  in  short,  that  as  a  charge  of  debts  extends  to  all  debts 
which  may  happen  to  be  owing  at  the  testator's  decease,  so,  a  cfaaige 
of  l^acies  extends  to  all  legacies  which  shall  then  appear  to  be 
bequeathed. 


(n)  Hyde  t.  Hyde,  3  Ch.  Bep.  83,  1 
Eq.  Gas.  Ab.  409 ;  Masters  v.  Masters,  1 
P.  W.  421 ;  S.  C,  2  Eq.  Gas.  Ab.  192,  pi. 
7 ;  Lord  Inchiquin  v.  French,  Amb.  33 ; 
{Hannis  v.  Packer,  Id.  666 ;]  Bmdenell 
V.  Boughton,  2  Atk.  268 ;  Habergham  v. 
/^ncent,  2  Ves.,  Jr.,  204 ;  S.  C,  4  B.  C.  C. 
853;  Buckeridge  v.  Ingram,  2  Yes.,  Jr., 
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Wilkinson  v.  Adam^  1  Y.  A  B.  445.  [It 
is  remarkable  that  this  singular  excep- 
tion, which  later  judges  have  protaed 
not  to  understand,  formed  one  of  the  in- 
stances by  which  Lord  Cottenham  sup- 
ported his  reasoning  in  Stubbs  v,  Saigon. 


CHAP.  YI.^  §  I.]       OF  WILLS  BEFORE  1838.  235 

Ify  howerer^  a  testator,  instead  of  creatiDg  a  general  charge  of  l^aoie» 
(leaving  it  to  the  ordinary  rule  to  determine  what  are  Limit  of  tiM 
such,)  sabjected  his  freehold  estate  expressly  to  sach  leea-  ezt«iida» 

''         ^  r  .^  -o        general  duttge- 

des  as  he  should  tliereafter  bequeath  by  an  unattested  ^'"^J^j^^w 
codicil,  Qind  dxred  to  be  paid  out  of  Ma  real  etHaU^  this  was  Mnnnatutrted 
considered  as  amounting,  in  effect^  to  the  reservation  of  a 
power  by  will  to  charge  the  estate  by  an  unattested  codicil ;  and,  con* 
seqaently,  the  legacies  bequeathed  by  such  codicil  did  not  affect  the 
land.    It  will  be  perceived,  that  such  a  case  differs  from  that  of  a 
diaige  of  l^acies  generally,  in  this  respect,  that,  unless  the  codicil 
bequeathing  a  legacy  expressed  that  the  land  should  be  charged  there- 
with, it  could  not  be  charged ;  and,  therefore,  it  was  not  chargeable  0]> 
the  land  as  l^acy  merely,  but  by  the  special  onerating  terms  of  aa 
unattested  testamentary  instrument,  (o)     If  the  testator  had  contented 
himself  with  charging  his  real  estate  with  such  legacies  as  he  should 
bequeath   by  an  unattested  codicil,  this  would  have  been  effectuaL 
Thus,  in  Swift  r.  Nash,  (p)  where  a  testator  by  his  Mrill  General  ohaige 

'  ^^  '  •'  of  legaoiee  to 

directed  the  produce  of  real  estate,  which  he  had  devised  ^^SSES!"*** 
in  trust  for  sale,  to  be  applied  in  payment  of  the  legacies  ^^^ 
which  he  might  bequeath  by  any  codicil  or  codicils  to  his  will,  it  wa» 
held,  that  an  annuity  given  by  an  unattested  codicil  was  a  charge  on 
the  fond.     Of  course,  where  a  testator  by  his  will  charires  "HereinaAer.-»* 

bow  oonskniecL 

his  lands  with  the  payment  of  the  l^acies  '^AereJnq/Zer^' 
bequeathed,  the  charge  does  not  extend  to  l^acies  bequeathed  by  a 
codicLl.(g) 

*It  is  to  be  observed  also,  that  a  general  charge,  either  of  debts  or 
l^ades,  onerates  the  land  only  as  an  auxiliary  fund,  the  wheiherch» 

_        _  ^  f  doctrine  ap* 

personalty  being  still  primarily  liable;  which  circum-  ^■^^^J^ 
Stance  has  been  so  often  mentioned  as  an  ingredient  in  PZ^'^ygy 
cases  of  this  nature,  as  to  suggest  a  doubt  whether  the 
role  under  consideration  would  not  be  repelled  by  the  absence  of  it,(r) 
though,  certainly,  the  analogy  to  a  charge  of  debts  suggests  no  snob 
limitation  of  the  doctrine ;  for  if  a  person  by  his  will  charges  his  real 
estate  with  his  debts,  the  charge  will  extend  to  all  the  debts  which  he 

(o)  Boee  v.  CunTnghame,  12  Yes.  29.  ridge,  1  Sim.  173 ;  [Booke  v.  Worrall,  It 

(p)  2  Kee.  20.  Sim.  216 ;  Fuller  v.  Hooper,  2  Yes.  242  ; 

(g)  Bomier  v.  Bonner,  13  Yes.  379;  Jauncey  r.  Att.-Gen.,  3  Giff.  308.] 

[Strong  V.  Ingram,  6  Sim.  197 ;  Badbum  [(r)  See,  however,  per  Lord  CSaim%  L^ 

».  Jervia,  3  Beav.  450 ;  Early  v.  Benbow,  B.,  3  Ch.  687.] 

2  ColL  855;]  Bee  also  Bengough  «.  £d- 
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owes  at  his  decease,  whether  the  personalty  be  exempted  therefrom,  or 
not.  ^  At  all  events,  it  is  clear  that  a  testator,  after  having  chained 
his  real  estate  with  legacies,  without  exempting  the  personal  estate 
from  its  primary  liability,  may,  by  an  unattested  codicil,  bequeath  aany 
portion  of  his  personalty  exempt  from  such  liability;  which,  of  course, 
would  have  the  same  effect  iu  augmenting  the  burthen  upon  the  land, 
as  an  increase  in  the  amount  of  the  l^cies.  («) 

In  accordance  with  the  suggested  limitation  of  the  doctrine  to  1< 


sumchiurged     cicB  payable  out  of  the  general  personal  estate,  it  seems  to 
•exdua^y        havc  been  decided,  that,  though  such  legacies  once  charged^ 

«^22rt!Si'^      ^y  ^  ^^^  ^"^y  attested,  might  be  revoked  or  modified  by 
''^^^it^  an  unattested  codicil,  {{)  yet,  that  a  sum,  whether  amioal 

or  in  gross,  which  was  charged  specifically  and  exclusively  upon  land, 
was  susceptible  of  no  alteration  in  regard  to  the  subject  or  object  of 

25.  A  will  must  be  executed  in  the  And  if  a  testator  blend  his  real  and  per* 
tnanner  prescribed  by  statute  for  the  de-  sonal  estate  into  one  fiind,  the  legacies  will 
vise  of  real  estate,  in  order  to  charge  become  a  charge  upon  the  real  estate 
lands  of  the  deceased  with  the  legacies  upon  a  deficiency  of  the  personal  estate. 
4>equeathed  in  the  will.  £z  parte  Wins-  Ghdlagher's  Appeal^  48  Penna.  St  121; 
low,  14  Mass.  422.  In  order  to  make  leg-  Brisben's  Appeal,  70  Id.  405 ;  Okeson's 
■ades  a  charge  on  lands  devised,  the  in-  Appeal,  59  Id.  99 ;  Becker  v.  Kehr,  49  Id. 
tention  of  the  testator,  that  they  should  223.  But  see  Paxson  v.  Potts,  2  Qt,  Ch. 
be  so  chained,  must  clearly  appear,  either  (N.  J.)  313;  Lassiter  v.  Wood,  68  N.  GL 
4>y  explicit  direction  or  by  necessary  im-  660 ;  Perkins  v,  Caldwell,  79  N.  CL  441. 
plication.  Brandf  s  Appeal,  8  Watts  198 ;  But  a  specific  legacy  of  a  particular  fbnd 
Buchanan's  Appeal,  72  Penna.  St.  448 ;  is  not  charged  upon  the  realty  by  such 
Massakerv.Massaker,  2Beas.  264;  White  blending.  Mellon's  Appeal,  46  Penna. 
V.  Olden,  3  Or.  Ch.  (N.  J.)  343 ;  Leigh  v.  St  165.  Nor  will  the  legacies  be  charged 
Sayidge,  1  McCart  124 ;  Perry  v.  Hale,  44  upon  lands  specifically  deyised,  wheie 
N.  H.  363 ;  Crerkin's  Estate,  1  Tuck.  49.  there  are  specific  and  residuary  doTises. 
See  also  Taylor  v.  Dodd,  58  N.  Y.  335;  Leigh  v,  Savidge,  1  McCart  124.  Apio- 
Markillie  v.  Ragland,  77  111.  98 ;  Gilder  v,  vision  that  the  daughters  of  the  testator 
Oilder,  1  Del.  Ch.  331.  If  a  testator  de-  have  a  home  upon,  and  a  reasonable  sup- 
-vise  "  all  the  rest  and  residue  "  of  his  es-  port  firom,  lands  devised  to  the  soDfl^  will 
•tate,  both  real  and  personal,  "  not  herein  constitute  a  chai>re  upon  such  lands.  Don- 
before  disposed  of^''  after  the  payment  of  nelly  v.  Edelen,  40  Md.  117.  If  a  legacy 
^ebts,  this  will  charge  the  legacies,  pre-  be  charged  upon  real  estate^  the  land  will 
Yiously  given  by  the  will,  upon  the  real  be  subject  to  the  charge,  not  onlj  in  the 
estate,  the  personal  property  being  insuf-  hands  of  the  devisee,  but  of  his  assigns. 


fident    Bafferty  v.  Qark,  1  Bradf.  478 

Nichols  V,  Postlethwaite,  2  Dall.  131 

McCredy's  Appeal,  47  Penna.  St.  442 

Tucker  v,  Hassenclever,  3  Yeates  294 

Dey  t.  Dey,  4  C.  E.  Gr.  (N.  J.)  137 ;  Oor-    Att.-Gen.  v.  Ward,  8  Ves.  827. 

wine  V.  Corwine,  9  C.  £.  Gr.  (N.  J.)  579. 


Perry  v.  Hale,  44  N.  H.  368;  Leavitt  * 
Wooster,  14  N.  H.  560. 

(s)  Coxe  V.  Bassett,  3  Ves.  155. 

(0  Brudenell  v.  Boughton,  2  Atk.  868; 
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the  devise,  by  means  of  an  unattested  codicil ;  and  the  circumstance' 
that  a  certain  portion  of  personalty  was  combined  with  the  real  estate* 
in  the  charge,  would  not  vary  the  principle.  And,  therefore,  where  a 
testator  devised  an  annuity  out  of  a  certain  estate,  stodb  and  tUermlSj  it 
was  held  not  to  be  affected  by  an  unattested  codicil  expressly  revoking^ 
it  (u)  And  even  where  a  testator  by  a  will,  duly  attested,  gave  all 
his  real  and  personal  estate  to  trustees,  upon  trust,  out  of  the  rents  of 
the  real  and  the  produce  of  the  personal  estate,  to  pay  his  debts  and 
fooeral  and  testamentary  expenses  and  legacies,  and,  in  the  next  place,. 
*ta  pay  two  life  annuities ;  and  the  testator,  by  a  codicil,  attested  by 
one  witness  only,  revoked  one  of  the  annuities,  it  was  held,  that  sucb 
annuity  continued  a  charge  upon  the  real  estate,  (x)  It  seems  difiBcult 
to  say  that  the  annuities  were  not  payable  in  the  first  instance  out  of 
the  personal  estate  ;(y)  and  in  this  point  of  view,  the  case  stands- 
alone,  {z) 

But,  even  where  the  charge  on  the  land  was  confessedly  auxiliary,, 
yet  it  seems,  that  if  a  testator,  instead  of  expressly  revoking  the  lega- 
cies bequeathed  by  his  will,  attempted  by  an  unattested  will  to  make 
an  entirely  new  disposition  of  his  freehold  and  personal  estate,  as  this 
was  operative  on  the  personalty  only,  the  legacies  continued  to  be  a 
charge  on  the  real  estate ;  because  the  effect  of  what  the  testator  had 
done,  was  merely  to  withdraw  one  of  the  funds  on  which  the  legacies 
were  charged,  and  not  the  legacies  themselves,  (a)  And  it  would  be 
immaterial  in  such  a  case,  that  the  will  contained  an  express  clause  of 
revocatioa  of  all  former  wills.  (6) 

[Where  a  portion  of  a  mixed  fund,  consisting  of  personal  estate  and 
of  the  proceeds  of  realty  directed  to  be  sold,  was  given  by  NoramJawd 
attested  will,  and  the  gift  was  revoked  by  an  unattested 

(«)  Beckett  v.  Harden,  4  M.  &  Sd.  1.  or  not  in  equity,  it  made  no  dififerenoe  at 

[See  also  Locke  v.  James,  11  M.  &  W.  law. 

901,  where  a  testator  devised  land  charged  (x)  Mortimer  v.  West,  2  Sim.  274. 

with  £600  a  year, "  which  he  gave  to  "  A,  (y)  See  Fit^erald  v.  Field,  1  Bass.  428. 

and  gave  the  residue  of  his  estate,  after  (i)  See  Sheddon  v,  Goodrich,  8  Yes. 

pajing    annuities,  Ac,  to  B;  he  then  600.    See  alao  per  Lord  Oaims  in  Ker- 

eraaed  the  *'6"  and  interlined  ''3,"  and  mode  v.  Macdonald,  L.  B.,  8  Ch.  684 

bjr  ill-attested  codicil  recognized  the  al-  (where  by  attested  codicil  personalty  only 

teration.    A  distrained,  and  was  held  en-  was  expressed  to  be  withdrawn) ;   and 

titled  to  recover  the  full  sum.    In  form,  Coyerdale  v,  Lewis,  30  Bear.  409,  where 

perhaps,  this  was  rather  an  attempt  to  the  land  was  held  auxiliary  only, 

free  the  land  than  a  partial  revocation  of  (a)  Buckeridge  v.  Ingram,  2  Yes.,  Jr.^ 

the  annuity;  but  Parke,  B,.  said  that  662. 

whether  the  amount  had  been  reduced  (6)  Sheddon  v,  Qoddrich,  8  Yes.  499. 
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<xxlicil,  it  was  held  that  the  legatee  was  entitled  to  such  proportioa  of 
the  legB^j  as  the  realty  bore  to  the  personal^.]  (o) 


SECTION  n. 

As  to  Peraonal  Estate  cmd  Oopyholda. 

Nancupative  wills  were  not  forbidden  by  the  statute  of  frands,  but 
stat.»OMr.n.,  were  placed  under  such  restrictions,  as  practically  abol- 
'Sd   *5^S!**"'  ished  them ;  it  being  provided  (§  19,)  that  no  nuncopa- 

tive  will  should  be  good,  where  the  estate  bequeathed 
•exceeded  the  value  of  thirty  pounds,  that  was  not  proved  by  the  oaths 
of  three  witnesses,  present  at  the  niaking  thereof;  nor  unless  it  were 
proved  that  the  testator,  at  the  time  of  pronouncing  the  same,  did  bid 
the  persons  present,  or  some  of  them,  bear  witness  that  such  was  his 
will,  or  to  that  effect;  nor  unless  such  nuncu^pative  will  were  made 
in  Ihe  last  sickness  of  the  deceased,  and  in  the  house  of  his  or  her 
habitation  or  dwelling,  or  where  he  or  she  had  been  resident  for  ten 
days  or  more  next  before  the  making  of  such  will,  except  where  such 
person  was  surprised  or  taken  sick,  being  from  his  own  home,  and 
4ied  before  he  returned  to  the  place  of  his  or  her  dwelling.  It  was 
4ilso  enacted,  that  after  six  months  passed  after  the  speaking  of  the 
pretended  testamentary  words,  no  testimony  should  be  received,  to 
prove  any  will  nuncupative,  except  the  said  testimony,  of  the  snb- 
fttanoe  thereof,  were  committed  to  writing  within  six  days  afler  the 
making  of  the  said  will.  It  was  nevertheless  provided,  that  any 
soldier,  being  in  actual  military  service,  or  any  mariner  or  seaman, 
being  at  sea  (which  was  held  to  apply  to  seamen  on  board  merchantB' 
vessels,)  might  dispose  of  his  movables,  wages,  and  personal  estate,  as 
before  the  act.  Such  wills  have  been  subjected  to  peculiar  r^ulations^ 
by  various  statutes,  (d)  26 

[(e)  Stocker  v,  Harbin,  3  Beav.  479.]  of  the  law.    It  is  desirable,  therefore, 

(d)  26  Geo.  III.,  c.  63 ;  32  Qeo.  m.,  c.  that  the  faOum  of  sach  a  will  should 

34^  2  1 ;  11  Geo.  IV.,  c.  20,  22  48,  49,  50,  be  strictly  proved,  and  proved  to  oon- 

and  2  and  3  Will.  IV.,  c.  40,  22  l^i  1^  ^vm  to  the  legal  requirements  for  soch 

[which  are  not  affected  by  1  Vict,  c.  26 ;  a  will.    Testamentary  capacity,  and  the 

see  22  11|  12.]  animus  testamdi,  at  the  time  of  the  alleged 

26.  Noncopative  wills  are  not  favorites  nuncupation,  must  be  shown  by  the  desi^ 
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The  enactment  which  prohibited^  or  rather,  as  we  have  seen,  r^u* 
lated  nuncupative  wills,  was  considered  not  to  apply  to  a  wiimt»good 

.  .  .  ,  .       .  exeoutlon  of  a 

will  which  was  reduced  into  writing  daring  the  lifetime  jjj"  <^  penon- 
and  by  the  direction  of  the  testator ;  such  a  will,  there- 

«8t  and  mo6t  indlspatable  testimony.  Dor-  writen  will.  Prince  v,  Hazleton,  20  Johns. 

«j  r.  Sheppard,  12  Qill  A  J.  192 ;  Mor-  502.    YamalPs  Will,  4  Bawle  46 ;  Bykes 

ganv.  Stevens,  78  ni.  287;  Yamall's  Will,  v.  Sykes,  2  Stew.  (Ala.)  864;  Jones  v. 

4  Bawle  46 ;  Gibson  v.  Gibson,  1  Miss.  Norton,  10  Tex.  120.    What  the  words 

364 ;  Beese  v.  Hawthorn,  10  Gratt.  648 ;  "  last  sickness  "  mean  when  used  in  oon- 

fiojer  V.  Frick,  4  Watts  &  Berg,  357 ;  nection  with  the  making  of  a  nuncnpatiye 

Gould  0.  Safford,  39  Yt.  498 ;  Mulligan  v.  will.    lb.    See  also  Marks  v,  Bryant,  4 

Leonard,  46  Iowa  692;  Biddle  v.  Biddle,  Hen.  &  Munf.  91 ;  Werkheiser  v.  Werk- 

36  Md.  630 ;  Mitchell  v.  Yickers,  20  Tex.  heiser,  6  Watts  A  8. 184.    But  it  is  essen- 

377 ;  Parkison  v.  Parkison,  12  Sm.  A  M.  tial  that  a  nuncupative  will  be  merely  a 

672.    But,  as  in  other  wills,  a  substantial  verbal  dedarcUion  of  the  testator's  disposi- 

compliance  with  the  requirements  of  the  tion  of  his  property ;  therefore  a  will  in . 

ttatote  will  be  sufficient.    Weir  v.  Chi-  writing  drawn  by  an  attorney  in  acoord- 

deiter,  63  HI.  453 ;  Ridley  v.  Coleman,  1  ance  with  instructions  given  by  the  testa- 

8need  (Tenn.)  616 ;  Parkison  v^  Parkison,  tor,  and  in  his  last  sickness,  but  not  exe- 

12  Sm.  &  M.  672.    It  is  not  essential  that  cuted,  although  declared  by  the  testator 

the  testator  should  not  have  time  to  re-  to  be  his  last  will,  cannot  be  admitted  to 

dace  his  will   to  writing,  nor   that   he  probate  as  a  nuncupative  will.    In  re 

(hould  have  no  hope  of  recovery.    Har-  Hebden's  Will,  5  C.  E.  Gr.  (N.  J.)  478. 

rington  v,  Stees,  82  111.  50.    It  is  indis-  Nor  even  if  signed  by  the  testator.  Beese 

pemable  to  the  validity  of  a  nuncupative  v.  Hawthorn,  10  Gratt.  548;  Stamper  v. 

will  that  the  testator  should  request  those  Hooks,  22   Ga.  603.    See,  too.  Hunt  v. 

present  to  bear  witness  to  his  disposi-  White,  24  Tex.  643.    A  declaration  made 

tioDs,  that  they  are  his  last  will,  but  this  on  his  death-bed,  by  a  husband  to  his 

request  need  not  be  made  in  any  partio-  wife,  that  if  she  ^ys  off  the  mortgage  on 

olar  form,  nor  is  it  absolutely  necessary  the  farm  and  supports  the  family,  the 

that  it  be  in  words.  Any  act  equivalent  to  land  would  be  hers,  cannot  be  supported 

sach  an  expression  will  satisfy  the  stat-  as  a  nuncupative  will,  even  after  full  per- 

ote.    Amett  v.  Amett,  27  111.  247 ;  Winn  formance  by  her.    Campbell  v,  Campbell, 

V.  Bob,  3  Leigh  140 ;  Dockum  v.  Bobin-  21  Mich.  438.    It  has  been  determined 

son,  26  N.  H.  372 ;  Gwin  v.  Wright,  8  that  the  true  construction  of  the  second 

Homph.  (Tenn.)  639;  Ghimer  v,  Lans-  section  of   the  act  of   1810,  ch.  34,  in 

ford,  12  Sm.  A  M.  558 ;  Parkison  v.  Park-  Maryland,  requires  that  the  testamentary 

ison,  Id.  672;   Babineau  v.  LeBlanc,  14  words,  or  the  substance  thereof,  should  be 

La.  Ann.  739 ;  Brown  v.  Brown,  2  Murph.  reduced  to  writing  within  six  days  after 

350;  Sampson  v.  Browning,  22  Ga.  293.  they  are  uttered,  and  that  they  should  be, 

Bat  see  Mulligan  v.  Leonard,  46  Iowa  within  that  time,  shown  to  and  approved 

692.    The  word  "  habitation,"  as  used  in  by  each  of  the  attesting  witnesses.    Wel- 

the  Virginia  statute,  is    held  to  signify  ling  v.  Owings,  9  Gill  467.    But  a  nun- 

dwelllng-house.  Nowlin  v.  Scott,  10  Gratt.  cupative  will  which  contains  no  bequests, 

64.    A   nuncupative  will,  to  be  valid,  but  merely  appoints  an  executor,  is  not 

should  be  made  when  the  testator  is  in  subject  to  the  operation  of  the  statute  of 

erirams,  or  overtaken  by  sudden  and  vio-  frauds,  nor  to  the  Maryland  act  of  1810, 

lent  sickness,  and  has  not  time  to  make  a  ch.  34.    Dorsey  v.  Sheppard,  12  Gill  A  J. 


240  EXECUTION  AND  ATTESTATION         [CHAP.  VI.,  §  IJ. 

fore,  was  sufficient  for  the  disposition  of  personal  estate,  though  it  had 
not  been  signed,  and  was  never  actually  seen  by  the  testator,  (e)  27    lo 

• 

192.    And  it  seems  that  in  committing  Gwin's  Will,  1  Tuck.  44.     Bat  if  he  be 
the  words  to  writing,  if  an  independent  upon  his  own  vessel,  on  a  vojage,  though 
and  distinct  part  be  omitted,  this  will  at   the   time    of  the    nuncapadon,  the 
not  yitiate  a  noncupatiye  will,  but  the  vessel  is  at  anchor  in  a  baj  where  the 
residue  will  stand  as  the  will.    Marks  v.  tide  ebbs  and    flows,  this  is  sufficient 
Bryant,  4  Hen.  &  Munf.  91.    If  a  nuncu-  Hubbard    v.    Hubbard,    8    N.   Y.   196. 
pative  will  disposes  of  a  greater  amount  In  a  well-considered  case  in  New  York, 
of  property  than  is  permitted  by  statute,  Bradford,  surrogate,  said :       "So^  also, 
it  will  not  be  void  on  that  account,  but  the  nuncupation  of  a  mariner  to  be  valid 
m»y  be  enforced  to  the  statutory  limit,  must  be  made-  at  sea.    It  is  sometimes 
Mulligan  v.  Leonard,  46  Iowa  692.    The  difficult  to  determine  when  the  mariner 
right  of  a  mariner  at  sea  and  a  soldier  in  is  to  be  considered  at  sea.    For  example 
actual  service  to  make  such  wills  is  not  — Lord  Hugh  Se3rmour,  the  admiral  of 
an  unqualified  right ;  as  they  are  only  to  the  station  at  Jamaica,  made  a  codicil,  hj 
be  made  ex  neeemtate,  they  will  be  toler-  nuncupation,  while  staying  at  the  house 
ated  only  when  made  in  extretnU,    Hub-  on  shore  appropriated  to  the  admiral  of 
bard  v.  Hubbard,  12  Barb.  148.    A  will  the  station.    The  codicil  was  rejected  on 
made  by  a  seaman  at  sea,  being  sick,  and  the  ground  that  he  only  visited  his  ship 
one  hour  before  his  death,  is  made  tn  ea>  occasionally,  while  his  familj  establish- 
iremU,    Hubbard  v.  Hubbard,  vbi  tupm,  ment  and  place  of  abode  were  on  land,  at 
But  a  seaman  who  is  a  passenger  on  an-  his  official  residence.    But  where  a  man- 
other  vessel  than  his  own,  though  en  route  ner  belonging  to  a  vessel  lying  in  the  har- 
to  his  own  ship,  is  not  ^  a  seaman  at  sea ''  bor  of  Buenos  Ayres,  met  with  an  aoci- 
within  meaning  of  the  statute,  and  there-  dent  when  on  shore  by  leave,  made  a 
fore  cannot  make  a  valid  nuncupative  will,  nuncupative  will,  and  died  there,  probate 
Warren  v.  Harding,  2  B.  I.  133.    Nor  is  was  granted,  for  the  reason  that  he  was 
a  mariner  while  on  the  Mississippi  river,  only  casually  absent  from  his  ship.    The 

(e)  See  Allen  v.  Manning,  2  Add.  490 ;  as  of  real,  estate  must  be  signed  at  the 

In  re  Taylor,  1  Hagg.  641.  end  thereof,  in  the  presence  of  at  least 

27.  A  memorandum  intended  as  in-  two  witnesses.  Watts  v.  Pub.  Adm'r,  4 
structions  for  a  scrivener  and  not  signed  Wend.  168.  Before  the  statate  making 
by  the  testator  may  be  admitted  to  pro-  the  execution  of  wills  of  personal  and  real 
bate  as  a  will,  if  the  formal  execution  of  estate  similar,  it  was  held  that  where  a 
the  will  is  prevented  by  the  act  of  God.  will  devised  the  "  remainder  of  my  prop- 
Boofter  v,  Kogers,  9  Gill  44 ;  Mason  v.  erty  of  whatsoever  name  or  nature,"  and 
Dnnman,  1  Munf.  456 ;  Phoebe  v.  Boggess,  then  was  attached  a  schedule  of  each 
1  Qratt.  129.  And  it  is  not  essential  that  property,  all  of  which  was  personal,  it 
death  be  immediate  or  sudden.  Boofter  was  sufficient  to  pass  the  properly, 
V.  Sogers,  utn  supra.  But  long-continued  although  the  expression  in  the  devise  sag- 
infirmity  will  not  suffice.  Strieker  v.  geeted  the  question  whether  the  will  did 
Groves,  5  Whart.  386.  If  the  execution  not  purport  to  dispose  of  both  real  and 
is  prevented  by  the  delirium  of  the  tea-  personal  property,  and  the  will  was  not 
tator,  this  is  sufficient.  Mason  v.  Dun-  so  executed  as  to  pass  real  estate.  Very 
man,  ubi  supra.  Since  January  Ist,  1830,  v.  Very,  3  Pick.  874. 
in  New  York,  a  will  of  personal,  as  well 
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two  iostauoes,  however^  the  legislature  imposed  additional  formalities 
of  execution,  namely,  in  regard  to  estates  pwr  autre  vie,  as  to  the  devise 
of  which  (though  transmissible  as  personalty,  unless  where  the  heir 
takes  as  special  occupaDt)  the  statute  of  frauds  required  three  wit- 
nesses; and  stock  in  the  public  funds,  which,  it  was  provided  by 
certain  acts  of  parliament,  should  pass  only  by  wills  attested  by  two> 
witnesses.     But  these  exceptions  to  the  general  rule  were,  in  a  great 

will  of  a  ship-master,  made  off  Otaheite,  154^  15S.  And  it  was  said  by  Burrows, 
has  also  been  allowed.  In  the  present  J. :  **  Whilb  the  policy  of  the  law  is  weU> 
•  instance  the  decedent  made  a  nuncupation,  settled  to  regard  wills  inoperatiye  unless 
when  the  vessel  to  which  he  was  attached  executed  with  the  formalities  which  the 
was  lying  at  the  wharf  in  Bremen.  He  law  requires  as  safeguards  against  impo- 
was  at  the  time  in  actual  service,  on  ship-  sition,  it  is  also  true  that  the  ezemptiont 
boaid,  and  the  nature  of  the  service  was  of  sailors  at  sea,  and  soldiers  in  actual* 
ooDtlnnous — ^not  beiug  limited  to  the  par-  service  from  the  observance  of  these  for> 
ticalar  voyage.  I  think  therefore  he  was  malities  has  always  been  liberally  oou' 
entitled  to  the  privilege.  A  question  sidered,  and  so  it  is,  as  Merlin  states  ie^ 
aiises,  however,  as  to  the  character  of  that '  their  form  was  properly  to  have  no 
his  calling.  He  was  cook  on  board  the  form.' "  Leathers  v.  Greenacre,  53  Me. 
iteam'ship,  and  not  what  is  ordinarily  661,  574.  But  a  soldier  at  home  on  a 
onderstood  as  a  mariner.  The  principle  furlough  cannot  make  such  a  will.  Will 
Dpon  which  the  privilege  of  nuncupation  of  Smith,  6  Phil.  (Penna.)  104  But  if, 
it  conceded,  applies  to  all  persons  engaged  on  account  of  sickness,  he  falls  out  of  the 
in  the  marine  service,  whatever  may  be  march,  and  is  sent  to  hospital  and  dies 
their  special  duty  or  occupation  on  the  there,  he  will  be  considered  to  be  in  actual 
Tenel.  As,  in  the  army,  the  term  'sol-  service.  Gould  v,  Safford,  39  Vt.  498. 
dier'  embraces  every  grade,  from  the  pri-  Nor  can  one  who,  having  enlisted  in  a 
Tate  to  the  highest  officer,  and  includes  regiment,  is  still  in  camp  in  the  state 
the  gunner,  surgeon,  or  the  general :— so  where  the  regiment  was  raised.  Van 
inthemarine,the  term 'mariner' applies  Deuzer  v.  Gordon,  39  Vt.  111.  But  H 
to  eyery  person  in  the  naval  or  mercantile  afterwards,  being  in  the  enemy's  country, 
•errioe^  from  the  common  seaman  to  the  and  actually  exposed  to  the  peiilB  of  war^ 
captain  or  admiral.  It  is  not  limited  or  fare,  he  adopt  such  will  as  his  last  testa- 
restricted  to  any  special  occupation  on  mentary  act,  it  must  be  admitted  to  pro- 
ihip-board — ^but  a  purser,  or  any  other  bate.  lb.  And  a  letter  written  from  the 
person  whose  particular  vocation  does  not  army,  in  the  field,  directing  a  final  dispo- 
relate  to  the  sailing  of  the  vessel,  poe-  sition  of  the  writer's  property,  has  been 
senes  the  same  right  as  the  sailor.  A  held  to  be  a  good  nuncupative  will.  Bots- 
oook  is  certainly  as  much  a  necessary  ford  v.  Krake,  1  Abb.  Pr.  (N.  S.)  112. 
part  of  the  effective  service  of  a  vessel  as  See  also  Leathers  v.  Greenacre,  53  Me. 
the  parser  or  the  sailor,  and  there  would  561.  Under  the  Ohio  statute  of  1824,  a 
nem  to  be  no  reason  why  he  should  be  nimcupative  will  was  valid  to  pass  real 
excluded  from  the  advantage  of  a  rule,  estate,  But,  by  sabeequent  statutory  pro- 
designed  for  the  benefit  of  men  engaged  vision,  the  operation  of  such  a  will  has 
in  the  marine,  without  reference  to  the  been  limited  to  personalty.  Gillis  v. 
particular  branch  of  duty  performed  in  Weller,  10  Ohio  462 ;  Ashworth  v.  Oarle- 
the  ▼eseel.''  Ex  parte  Thompson,  4  Bradf.  ton,  12  Ohio  St.  381.    When,  in  response 
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measure,  rendered  nngatory,  by  the  doctrine  established  by  Sipl^  v. 
Waterworth,  (/)  that  an  executor,  taking  freeholds  pur  avJbre  vie  as 
special  occupant,  or  even  in  the  absence  of  special  occupancy,  under 
the  statute  of  14  Greo.  II.,  was  bound  to  deal  with  them  as  part  of  the 
general  personal  estate  of  the  deceased  lessee,  though  bequeathed  by  a 
will  not  attested  by  three  witnesses.  The  same  principle  would,  it  is 
conceived,  apply  to  estates  pur  avJtre  vie  and  stock  specifi^ocUly  be- 
queathed, which  an  executor  would  unquestionably  not  be  allowed  to 
hold,  in  opposition  to  a  specific  legatee  claiming  under  an  unattested 
will.  Such  a  question,  of  course,  cannot  arise  under  a  will  which  is  • 
subject  to  the  present  law,  as  the  statute  1  Vict,  has  abolished  all  dis- 
tinctions in  r^rd  to  the  mode  of  execution  between  the  various 
species  of  property.  28 

Although  the  law,  until  altered  by  that  statute,  did  not  require  a 
Prinoipies         will  of  pcrsoual  estate  to  be  authenticated  by  an  attesta- 

adopted  by  ,  , 

eodifisiasu^      tiou,  or  cvcn  by  the  signature  of  the  testator,  yet,  in 

tSe^Si^ty  of    ^^^g  ^^  *^^  validity  of  a  will  whose  antiquity  of 
wiita.  (Jate  (g)  brings  it  within  that  law,  the  probate  courts  do 

to  an  inquiry  as  to  what  disposition  a  Flood  on  Wills  43|  271,  «i  seg./  Wal- 

dying  person  wished  made  of  his  prop-  kem  on  Wills  218,  et  9eq,;  1  Bed£.  on 

erty,  he  said  it  was  to  go  to  his  wife,  and  Wills  184,  et  acq,;  Wms.  Ex'rs  (6th  Adl 

he  then  looked  appealingly  to  the  heir-  ed.)  152,  ei  Beq, 

atrlaw,  who  said,  "Yes,  yesf'  and  then  (J)  7  Ves.  425,  [and  see  18  Ves.  Z73> 

the  hushand  said  to  his  wife,  "You  see  1  Buss.  589,  11  M.  &  Wels.  823.    Bot 

my  father  acknowledges  it,''  there  being  where  the  heir  would  have  taken  as  spe- 

one  other  witness  present,  this  was  held  ciai  occuiMint,  three  witnesses  were  still 

to  be  a  substantial  compliance  with  the  required.    Marwood  v.  Turner,  3  P.  W. 

statutory  requirement  that  he  bid    the  166.] 

persons  present,  or  some  of  them,  bear  28.  By  the  more  recent  statutes  in  the 

witness  that  such  was  his  will,  or  to  thai  various  American  states  ail  distinction 

effedU    Parsons  v.  Parsons,  2  Greenl.  298  ,*  between  the  formalities  requisite  for  the 

Baker  v.  Dodson,  4  Humph.  (Tenn.)  342.  execution  and  attestation  of  wills  of  real 

But  the  words  must  be  spoken  when  all  estate  and  wills  of  personal  estate  has 

the  witnesses  are  present;  the  declaration  been  abolished. 

to  one  witness  on  one  day,  and  to  another  [{g)  In  Pechell  v.  Jenkinson,  2  Curt, 

on  the  next  day,  is  not  sufficient  to  con-  273,  an  undated  and  unattested  codicil 

stitute  a  nuncupative  will.     Weeden  v,  was  found  to  a  will  dated  in  1880.    The 

Bartlett,  6  Munf.  123 ;  Wester  v.  Wester,  testatrix  died  in  January,  1839.    There 

5  Jones  L.  95.    A  nuncupative  will  can-  was  no  evidence  to  show  when  the  codicil 

not  be  proved  by  one  who,  when  called  was  made,  and  it  was  held  that,  in  such  a 

as  a  witness,  is  interested  in  its  being  casQ  where  the  deceased  was  as  likely  to 

established,  though  he  did  not  acquire  do  what  she  had  done  before  as  after  1 

his  interest  until  after  the  will  was  pub-  Vict.,  c.  26,  the  presumption  should  rather 

lished.     Gill's  Will,  2  Dana  447.     See  be  that  it  was  done  before,  and  was  there- 

[*99] 
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not  confiDe  themselves  to  the  mere  proof  of  the  handwriting  of  the 
testator :  (A)  &e  history  of  the  instrament  is  carefully  and  diligently 
Bcnituiized^  and  with  more  or  less  jealousy  in  proportion  as  its  contents 
appeur  to  be  conformable  to^  or  irreconcilable  with^  the  moral  obliga* 
tioDS  of  the  testator^  and  any  previously  avowed  scheme  of  testamentary 
disposition.  In  tracing  such  history^  the  custody  in  which  the  instru* 
ment  is  found  is,  of  course,  most  important.  If  the  will  is  discovered 
carefully  preserved*  among  the  papers  of  the  testator,  or  has  been  by 
him  deposited  in  the  hands  of  a  confidential  and  disinterested  friend, 
there  is  a  strong  presumption  in  its  favor ;  while,  on  the  other  hand, 
should  it  come  out  of  the  custody  of  a  person  who  is  interested  in  its 
oontents,  suspicion  is  excited,  and  still  more,  if  (as  has  sometimes  hap- 
pened) the  allied  depositary  remains  in  concealment,  contenting  him- 
self with  transmitting  the  document  anonymously  to  some  party 
interested  in  maintaining  its  validity ;  under  such  circumstances,  indeed, 
the  ecclesiastical  courts  have  invariably  rejected  the  alleged  testament- 
ary paper,  (i)  Hpthing,  it  is  obvious,  could  be  more  dangerous  than  to 
asBmne  and  recognize  the  validity  of  a  document,  thus  stamped  with 
every  mark  of  suspicion,  on  the  mere  strength  of  evidence  as  to  the 
genuineness  of  the  signature  of  the  deceased,  seeing  with  how  much 
skill  and  success  handwriting  is  frequently  imitated ;  and  this  danger 
though  '^'diminished,  is  not  exclude  where  the  entire  will  (not  the 
signature  only)  purports  to  be  in  the  handwriting  of  the. deceased,  {k) 
Where,  however,  the  evidence  of  handwriting  is  in  favor  of  the  genu- 
ineness of  the  signature,  and  there  is  corroborative  evidence,  derived 
from  drcumstances,  showing  the  probability  of  such  a  document  having 
been  executed,  it  validity  will  be  recognized,  (l) 

Copyholds  were  held  not  to  be  within  the  clause  of  the  statute  of 
frauds  which  required  wills  to  be  attested  by  three  wit-  cjopyhoid*  not 

,  within  the  stat- 

nesses;  and  this  sems  to  have  been  the  result  of  the  ute  of  frauds, 
narrow  construction  which  that  section  of  the  statute  received  from 
the  courts  of  judicature,  rather  than  of  any  restrictive  terms  in  the 
enactment  itself,  the  language  of  which,  in  the  opinion  of  some  judges 
of  later  times,  was  sufficiently  comprehensive  to  have  warranted  its 

fore  yalid.    In  re  Streaker,  4  Sw.  &  Tr.  Crisp  v,  Walpole,  2  Hagg.  581 ;  and  other 

192, 28  L.  J.,  Prob.  50,  the  like  presmnp-  cases  cited  4  Hagg.  224. 

tion  was  made  regarding  unattested  alter-  (t)  Batherford  v.  Manle,  4  Hagg.  213 ; 

adoQs.    But  cf.  Benson  v.  Benson,  L.  B.,  Bussell  v.  Marriott,  1  Cart  0. 

2  P.  &  D.  172.]  (k)  Butherford  v.  Maule,  4  Hagg.  218. 

(A)  Hachin  «.  Grindon,  2  Lee  406 ;  [(Z)  Wood  «.  Qoodlake,  1  No.  Cas.  144.] 
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application  to  copyholds,  (m)  It  seems  to  have  been  thought,  however, 
that  as  copyholds  passed  by  the  surrender  and  will  taken 'together,  and 
not  by  the  will  alone,  (the  will  merely  declaring  the  uses  of  the  sur- 
render, and  the  effect  being  the  same  as  if  the  devisee's  name  had  been 
inserted  in  the  surrender,)  a  will  of  copyholds  was  not  a  devise  or 
bequest  of  lands  or  tenements,  within  the  5th  and  6th  sections  of  the 
statute,  (n)  The  consequence  was,  that  any  instrument  which  was 
adequate  to  the  testamentary  disposition  of  petsonal  estate  was  held  to 
be  sufiBicient  for  the  devise  of  copyholds. 

Accordingly,  not  only  did  an  unattested  writing,  signed  by  the  tea- 
whmt  o^>ti-  tator,  operate  as  an  effectual  devise  of  copyholds,  but  testa- 
peiBOT^  and  mcntaiy  papers,  neither  authenticated  by  the  signature,  nor 
even  in  the  handwriting  of  the  testator,  were  adjudged  to 
be  sufficient,  if  reduced  into  writing  during  the  life  of  the  testator,  by 
his  direction.  And  though  the  ground  upon  which  copyholds  were 
held,  originally,  not  to  be  within  the  statute, — ^namely,  tliat  the  estate 
passed  by  the  combined  operation  of  the  surrender  and  will,— did  not 
apply  to  equitable  interests,  which  cannot  be  the  subject  of  a  surrender, 
yet,  the  well-known  maxim,  equUaa  seqaiiur  legem,  required  that  they 
should  be  governed  by  the  same  rule,  (o)  [Equitable  interests  in  ciis^ 
tomary  freeholds  passing  by  surrender  (or  deed  having  the  effect  of  a 
surrender,)  and  admittance,  seem  to  have  stood  on  the  same  ^footing: 
though  on  this  point  the  authorities  are  not  quite  distinct]  (p) 

Cases,  however,  sometimes  occurred  under  the  old  law,  and  maj 
Am  to  inoom-  possibly  arisc  Under  the  present,  in  which  something  more 
than  a  mere  compliance  with  legal  requirements  was  made 
necessary  to  the  efficacy  of  the  will  by  the  testator  himself;  he  having 
chosen  to  prescribe  to  himself  a  special  mode  of  execution ;  for  in  sacb 
case,  if  the  testator  afterwards  n^lects  to  comply  with  the  prescribed 
formalities,  the  inference  to  be  drawn  from  these  drcumstanoes  is,  that 
he  had  not  fully  and  definitively,  resolved  on  adopting  the  paper  as  his 
will.  Thus,  if  there  is  found  among  the  papers  of  a  testator  a  will^ 
written  in  his  own  handwriting,  and  concluding  with  the  usual  words 


(m)  See  2  P.  W.  25S,  1  Yes.  227,  7  pro;  eontra,  Huasey  v.  Grills,  Amb. 

East  822.  which  case  is  doabted,  2  Scriv.  Oop^  p. 

(n)  See  7  East  322.  669.    Willan  v.  Lancaster,  3  Buss.  108, 

(o)  Tuffiiell  V.  Page,  2  Atk.  87,  2  P.  seems   to   have  gone   on   the  questioD 

W.  261,  n. ;  Carey  v.  Askew,  1  Cox  244 ;  whether  the  requisites  of  the  power  were 

[Wildes  V.  Davies,  1  Sm.  &  Qiff.  475.  complied  with.] 

(p)  See  Wikon  v.  Dent,  8  Sim.  385, 
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'''In  witness/'  &o.,  but  to  which  the  testator's  signature  is  not  attached, 
it  is  clear  that  such  paper,  bearing  as  it  does  such  evident  marks  of 
incompleteness,  is  not  entitled  to  be  treated  as  the  final  will  of  the 
deceased ;  (g)  though  adequate  as  a  will  in  writing  to  satisfy  the  requi- 
sitions of  the  old  law.  On  this  ground,  too,  the  Prerogative  Court  in 
several  instances  refused  to  grant  probate  of  a  paper,  which  the  deceased 
had  signed,  and  to  which  he  had  added  a  memorandum  of  attestation : 
he  having  died  without  ever  making  use  of  such  memorandum,  though 
he  had  abundant  opportunity  of  doing  so.  Thus,  in  Beaty  v.  Beaty,  (r) 
where  the  deceased,  who  died  on  the  21st  of  March,  1822,  left  a  testa- 
mentary paper,  dated  the  6th  of  June,  1820,  signed  by  him,  con- 
taining an  attestation  clause  in  the  following  words : — ^'Signed,  sealed, 
4ind  delivered,  in  the  presence  of,"  but  which  clause  was  Paper  Tnjaoted 

on  Aooount  of 

not  subscribed  by  ,any  witnesses.  A  person  who  had  *|iJ^*°?^ 
attested  a  former  will  of  the  deceased,  proved  a  conversa-  attestation, 
tioo  with  him,  in  which  the  deceased  said,  that  he  had  destroyed  the 
will  formerly  attested  by  him,  and  had  made  another  (meaning,  it 
should  seem,  the  paper  in  question ;)  Sir  J.  NichoU  said :  '^  As  the 
natural  inference  to  be  drawn  from  an  attestation  clause  at  the  foot  of 
a  testamentary  paper  is,  that  the  writer  meant  to  execute  it  in  the 
presence  of  witnesses,  and  that  it  was  incomplete,  in  his  apprehension 
of  it^  till  tiiat  operation  was  performed,  the  presumption  of  law  is 
cgamA  a  testamentary  paper  with  an  '^'attestation  clause  not  subscribed 
by  witnesses."  29  The  learned  judge  proceeded  to  observe,  that  "  the 
presumption  against  an  instrument  so  circumstanced  was  a  slight  one, 
where  the  instrument,  like  that  before  the  court,  was  perfect  in  all  other 
respects.  («)  Slight  as  it  was,  however,  it  must  be  rebutted  by  Bome 
extrinsic  evidence  of  the  testator  intending  the  instrument  to  operate 
in  its  subsisting  state,  before  it  could  be  admitted  to  probate."  In 
reference  to  the  deceased's  conversation  with  the  attesting  witness  of 
the  former  will,  the  learned  judge  observed,  that  the  mere  vague 
declarations  of  testators  that  they  have  made  their  wills,  are  not  always 
to  be  implicitly  relied  on ;  and  can  never,  standing  singly,  supply  proof 
of  due  execution,  or,  consequently,  of  what  is  to  be  taken  in  lieu  of  it. 

(q)  Abbott «.  Petera,  4  Hagg.  880.  29.  Watts  ».  Public  Adm'r,  4  Wend. 

(r)  1  Add.  1S4;  see  also  Walker  v.  168;   WaUer  v.  Waller,  1  Qratt.  464; 

Walker,  1  Mer.  503 ;  [Scott  v.  Bhodes,  1  Bochelle  v.  Bochelle,  10  Leigh  125. 

Phillim.  12;  Harris  v.  Bedford,  2  PhU-  («)  See  also  Doker  v.  Go%  2   Add. 

lim.  177 ;  Stewart  v.  Stewart^  2  Moo.  P.  a  42. 
€.108.] 
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In  oommon  parlance,  a  man  may  well  say,  that  he  has  made  a  will,, 
when  he  has  written  a  testamentary  paper,  though  unfinished.  {{) 

Where,  howev^*,  the  testator's  design  of  perfecting  the  paper  i» 
5J2!Jftt»*  frustrated  by  sudden  death,  or  insanity,  or  any  other 
^I^Stedrffem*'  involuntary  preventing  cause,  no  inference  of  the  absence 
theroS^-  of  matured  testamentary  intention  arises  fix)m  the  imper- 
aS[h!Mattoati<m.  f^ct  State  of  the  documcut,  which,  therefore,  notwithstand- 
ing  its  defect,  will  be  accepted  as  the  will  of  the  deceased,  provided  it 
fully  discloses  his  testamentary  scheme.  As  where  an  attorney  had 
taken  down  from  the  deceased's  own  mouth,  a  statement  of  his  inten- 
tions respecting  bis  property,  which  was  read  over  to,  and  approved  by 
him,  and  a  fair  copy  directed  to  be  made,  and  brought  to  him  the  next 
morning,  to  be  executed  as  a  will ;  but  the  testator  died  in  the  course 
of  the  night.  Sir  J.  Nicholl  held  the  direction  to  the  attorney  to  make 
a  fair  copy,  and  to  bring  it  the  next  morning  for  execution,  to  be  con- 
clusive of  the  testator  having  fully  made  up  his  mind  on  the  subject 
of  his  will;  and  accordingly  pronounced  in  favor  of  the  testamentary 
paper.  (u)30 

In  order  to  warrant  the  reception  of  the  unfinished  paper,  it  *is  not 
wbatanade-     ucccssary  that  there  should  have  been  a  physical  impossi- 

quat6  prevent-        ,,  ,  ,, 

inff  oMiae.         bility  of  the  testators  completing  it  before  his  dissolution ;. 

(I)  These  cases  appear  to  have  over-  [See  further  on  this  sahject,  1  Wms.  Ez'n^ 

niled  some  early  decisions,  in  which  im-  pt  1,  hk.  2,  ch.  II.,  {  2.] 

perfect  papers  were  admitted  to  probate  (u)  Huntington  v.  Huntington,  2  Phil- 

as  wills;  unless  those  decisions  can  be  lim.  213;  see  also  Carey  «.Askew,l  Cox  241. 

referred  to  the  principle  next  adverted  to  80.  Where  a  party  has  prepared  his 

in  the  text,  which  seems  doubtful,  as  but  will  with  intention  fo  execute  it,  bat  i» 

little  allusion  is  made  in  them  to  the  prevented  from  a  fonnal  execution  of  it 

point,  now  so  much  regarded — whether  by  a  sudden  visitation  from  Gbd,  the  will 

the  non-completion  of  the  instrument  was  may  be  established  as  a  good  will,  at  least 

the  consequence  of  the  voluntary  neglect  of  personalty,  and  that,  too,  though  some 

of  the  deceased,  or  of  inevitable  accident,  short  time  elapse  between  the  time  when 

See  Cobbold  v.  Baas,  4  Yes.  200,  n.;  Haber-  he  might  have  executed  it  and  the  time 

field  V,  Browning,  lb.    In  Boe  d.  Oilman  of  such  visitation,  the  failure  to  execute 

V.  Heyhoe,  2  W.  Bl.  1114,  an  instrument  having  been  from  convenience  only,  and 

which  was  signed  only,  was  held  to  be  a  not  from  any  hesitancy  as  to  the  disposi- 

valid  will  for  devising  copyholds  (having  tions  to  be  made  of  the  property.    Qas^ 

been  proved  in  the  Ecclesiastical  Court),  kins  v,  Gaskins,  3  Ired.  158 ;  Boofter  v. 

though  in  the  tesUmonivm  clause  it  was  Bogers,  9  Gill  44 ;  Sarah  Miles'  Will,  4 

referred  to  as  being  under  the  hand  and  Dana  1 ;  Showers  v.  Showers,  27  Penna. 

seal  of  the  testator.    From  the  evidence,  St  485 ;  Lyles  v.  Lyles,  2  Nott  &  McC. 

however,  it  appeared  that  the  testator  531 ;  Ex  parte  Henry,  24  Ala.  638.    But 

had  subsequently  treated  it  as  his  will,  see  Bochelle  v.  Bochelle,  10  Leigh  125. 
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it  IB  enough  that  the  obstacle  was  such  as  to  aocount  for  its  being  left 
inoomplete,  without  having  recourse  to  the  supposition  of  an  immaturity 
or  change  of  testamentary  intention.  Thus,  where  a  person  went  to 
the  office  of  his  attorney^  on  the  10th  of  December^  and  gave  instruc- 
tions for  his  will,  promising  to  call  and  execute  the  will  when  prepared, 
which  he  never  did,  though  he  lived  to  the  15th;  but,  as  it  appeared 
that  the  deceased  did  not  afterwards  leave  his  house,  the  state  of  his 
health  being  such  as  to  render  his  doing  so  inconvenient,  though  not 
impossible ;  and  as  an  anxiety,  expressed  to  the  attorney,  to  conceal  it 
from  his  (the  deceased's)  wife,  supplied  a  reason  for  his  not  sending  for 
the  will  to  be  executed  at  home,  the  court  prondunced  in  favor  of  the 
written  instructions  taken  down  by  the  attorney,  on  the  oral  dictation 
of  the  deceased,  {x)^^ 

But  this  doctrine  in  favor  of  imperfect  papers  obtains  only,  where 
the  defect  is  in  regard  to  some  formal  or  autlienticating  contents  of  the 

_  ,  , ,  ,  i.     1       .  paper  niuft  b« 

act)  and  not  where  it  applies  to  the  contents  of  the  instru-  complete, 
ment ;  for,  if  in  its  actual  state  the  paper  contains  only  a  partial  dis- 
closure of  the  testamentary  scheme  of  the  deceased,  it  necessarily  fails 
of  effect,  even  though  its  completion  was  prevented  by  circumstances 
.beyond  his  control.  And,  therefore,  where  a  person  while  dictating 
his  will  to  an  amanuensis,  is  stopped  by  sudden  decease,  or  the  rapid 
declension  of  his  mental  or  physical  powers,  such  paper  cannot  be 
admitted  to  probate,  as  containing  his  entire  will,  without  the  most 
unequivocal  testimony  that  the  deceased  considered  it  as  finished ;  and 
the  fact  that  the  paper  professes  to  dispose  of  the  deceased's  whole 
estate  is  not  conclusive  as  to  its  completeness,  because  testators  not 
nnfrequently  begin  with  such  a  universal  disposition,  and  then  proceed 
to  bequeath  specific  portions  of  their  property,  by  way  of  exception 
thereout  And  the  inference  that  the  alleged  will  discloses  part  only 
of  the  intended  disposition,  would  be  strengthened  by  the  circumstance 
of  its  not  embracing  persons,  who,  from  their  intimate  relationship  to 

(z)  Allen  V.  Manning,  2  Add.  490.  his  will,  and  attempted  to  sign  it,  but  was 

31.  Under  the  Pennsylvania  statute  of  unable    to   see,  and    R.  signed  at  B.'8 

1833,  requiring  the  will  to  be  signed  by  request,  but  B.  swooned  before  B.  had 

the  testator  at  the  end  thereof,  unless  made  the  signature,  it  was  held  that  this 

prevented  from  signing,  or  directing  an-  was  a  sufficient  preventing  cause.    Phoebe 

other  person  to  sign,  by  the  extremity  of  v,  Boggess,  1  Gratt.  129.    So,  too,  where 

his  last  sickness,  a  long-standing  infirm-  the  testator  became  delirious  before  he 

ity,  as  a  chronic  disease,  would  not  con-  could  sign.    Mason  v.  Dunman,  1  Muni 

ititiite  such  extremity.  Strieker  v.  Qroves,  456. 
6  Wbart  386.    But,  where  B.  dictated 
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the  deoeafied,  and  from  the  contents  of  a  prior  revoked  will,  it  was 
rather  to  be  expected  would  have  been  primary  objects  of  his  consid- 
eration, (y)     » 

'''In  short,  the  presumption  is  always  against  a  paper  which  bears 
Presumption  self-evident  marks  of  being  unfinished :  and  it  behooves 
ished  papers,  those  who  asscrt  its  testamentary  character  distinctly  to 
show,  either  that  the  deceased  intended  the  paper  in  its  actual  condition 
to  operate  as  his  will,  or  that  he  was  prevented  by  involuntary  accident 
from  completing  it.  (z)32  And  probate  will  not  be  granted  of  such 
defective  papers,  without  the  consent  or  citation  of  the  next  of  kin.  (a) 

It  ought  to  be  observed,  however,  that  we  are  not  to  rank  among 
infbmua  paper  inchoatc  or  unfinished  testamentary  papers,  one  which  is 
pnsent  wui.  ghowu  to  havc  been  intended  to  perform  the  office  of  a 
present  will,  (if  the  expression  may  be  allowed,)  though  executed  for 
a  temporary  purpose,  as  appears  by  the  testator  having  designated  it  a 
'' memorandum  of  an  intended  will,"  or  "head  of  instructions,''  or  ''a 
sketch  of  an  intended  will  which'  I  intend  to  make  when  I  get  home," 
&C.    And  it  has  frequently  occurred  that  a  testator  has  ultimately 

(y)  Montefiore  v,  Montefiore,  2  Add.  arrived  at  the  conclusion  that  aach  pigpen 

654 ;  aee  also  Qriffin  v.  Qriffin,  4  Yee.  could  not  be  established  unless  the  testa- 

107,  n.    This  case  afforded  two  sufficient  tor  was  arrested  by  death  before  he  was 

grounds  for  the  rejection  of  the  paper ;  able  to  complete  his  will  in  the  manner 

firaty  that  it  was  not  the  whole  will ;  and,  intended.    See  also  Murry  v.  Munji  6 

secondly,  that  its  completion  was  not  pre-  Watts  353 ;  Osgood  v.  Breed,  12  MasB. 

vented  by  inevitable  circumstances.   [But  525,  534 ;  Devecnbn  v.  Bevecnon,  43  Md. 

loss  of  part  of  a  will  once  eompUU  does  335;   Lungren  v.  Swartzwelder,  44  Md. 

not  necessarily  exclude    the  remainder  482.    In  Devecnon  v.  Devecnon,  vbi  puproj 

from  probate.    Sugden  v.  Lord  St.  Leon-  it  was  held  that  the  presumption  against 

ards,  1  P.  D.  154.]  such  papers  is   a  presumption    of  hci 

(s)  Beay  v,  Gowcher,  1  Hagg.  75,  2  Id.  only,  and  may,  accordingly,  be  overcome 

249 ;  Wood  v.  Medley,  1  Id.  661 ;  In  re  by  extrinsic  evidence,  and  that  if  such 

Bobinson,  Id.  643;  Bragge  v.  Dyer,   3  evidence  show  that  the  decedent  was  pre* 

Hagg.  207;  Qillow  v.  Bourne,  4  Hagg.  vented  from  completing  such  paper  by 

192.    As  to  the  contrary  presumption  in  death  or  other  adequate  cause,  and  that  it 

favor  of  a  regularly  executed  and  appa-  was  not  so  left  from  any  change  of  inten- 

rently  complete  will,    vidt   Shadbolt  v.  tion,  the  presumption  against  the  paper 

Waugh,  3  Hagg.  570 ;  Blewitt  v.  Blewitt,  will  be  repelled,  and  it  will  be  entiUed  to 

4  Hagg.  410.  probate.    See  also  Ex  parte  Henry,  24 

32.  In  Public  Adm'r  v.  Watts,  1  Paige  Ahu  638 ;  McLean  v.  McLean,  6  Humph. 

347,  the  entire  question  of  unfinished  and  452. 

informal  testamentary  papers  was  exten-  (a)  In  re  Adams,  8  Hagg.  258. 
sively  oonaidered  by  Walworth,  Cy  who 
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adopted  as  his  final  will  a  paper  so  originallj  designed  as  instructions 
for^  or  in  contemplation  of,  a  more  formal  testament.  (6)33 

In  all  such  cases,  however,  the  Ecclesiastical  Court  required  very 
distinct  evidence  of  a  testator  eventually  adhering  to  and  adopting,  as 
his  deliberate  will,  the  preliminary  document,  in  case  he  afterwards 
lived  long  enough  to  have  executed  a  more  complete  instrument,  (o) 
Bat  cases  of  this  kind  depend  so  much  upon  tlieir  particular  circum- 
stances, that  little  is  to  be  learnt  from  general  positions;  and  the 
ioqaiier  into  the  subject  is  recommended  to  consult  the  cases  referred 
to  below,  a  full  statement  of  which  the  limits  of  the  present  work  do 
not  allow. 


*SECTioN  ni. 

Eteeution  and  AUestation  of  WUls  made  mnce  the  year  1837. 

The  statute  1  Vict.,  c.  26,  §  9,  provides,  "That  no  will  shall  be 
valid  unless  it  shall  be  in  writing,  and  executed  in  manner  Bzeoutionor 


hereinafter  mentioned;  (that  is  to  say)  it  shall  be  signed  ^S^^^ 
at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other 
person  in  his  presence,  and  by  his  direction ;  and  such  signature  shall 
be  made  or  acknowledged  by  the  testator  in  the  presence  of  two  or 
more  witnesses  present  at  the  same  time ;  and  such  witnesses  shall 
attest  (d)  and  shall  subscribe  the  will  in  the  presence  of  the  testator, 
but  no  form  of  attestation  shall  be  necessary." 

[The  provision  in  this  enactment  requiring  the  signature  of  the  tes- 
tator to  be  at  the  "  foot  or  end "  of  the  will  (which  was  ProvWcm  n- 
evidently  intended  only  to  do  away  with  the  rule  before  SgrMtMetobe 
noticed,  that  the  name  of  the  testator  written  in  the  com-  «»<i>' 

(6)  Barwick  v.  MuUings,  2  Hagg.  225.  Pennajl^ania  statute. 

Rattatt  V.  Hattatt,  4  Hagg.  211 ;  Torre  v.  (e)   Dingle  v.  Dingle,  4  Hagg.  8S8 ; 

Outle,  1  Curt.  303 ;  [1  Wms.  Ez'rs  62,  et  Coppin  v,  Dillon,  Id.  361.    [A  subeequent 

«eg^  5th  ed.]  complete  will,  of  course,  supersedes' ^In- 

33.  Amdt  V.  Amdt,  1  Serg.  &  B.  263.  structions  for  a  will."     But  sometimes 

In  this  case,  it  is  held  that  a  **  memoran-  the  subsequent  will  refers  to  and  incor- 

dam  of  last  will,"  which  was  shown  to  porates  the  instructions.    See  Wood  v, 

other  persons,  maj  be  established  as  a  Goodlake,  1  Ko.  Cas.  144 

will,  even  to  revoke  a  prior  formally  exe-  (d)  The  word  "attest"  is  omitted  from 

<»ted  will,  if  pToyed  by  the  persons  to  the  corresponding  act  of  the  Indian  Gotm- 

whom  it  is  shown,  in  accordance  with  the  ciL    See  5  Moo.  P.  C.  C.  137. 
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mencement,  thus : — ^^'I,  A  B,  do  make,  <&c./'  was  a  sufficient  signature,) 
seems  at  first  to  have  answered  the  purpose  intended ;  subsequently^ 
however,  the  ecclesiastical  courts  came  to  the  conclusion  that  the  words 
'^foot  or  end''  were  to  be  construed  strictly,  and  that  if  the  sigi^ture 
did  not  immediately  follow  vmder  the  dispositive  part  of  the  will,  and 
in  such  a  manner  that  nothing  could  be  written  between  the  signature 
and  the  last  words,  the  will  was  not  properly  executed,  (e)  To  obviate 
the  inconveniences  arising  from  these  decisions,  it  was  enacted  by  stat 
16  and  16  Vict.,  c.  24:— 

'^1.  That  where  by  an  act  of  1  Vict.,  c.  26,  it  is  enacted  that  no  will 
-repealed  by     shall  be  Valid  unless  it  shall  be  siscned  at  the  foot  or  end 

15  and  16  Vict.,  ^ 

0.S4.  thereof  by  the  testator  or  by  some  other  person  in  his 

presence  and  by  his  direction,  every  will  shall  so  far  only  as  regards 
the  position  of  the  signature  of  the  testator,  or  of  the  person  signing 
for  him  as  aforesaid,  be  deemed  to  be  valid  within  the  said  enactment, 
as  explained  by  this  act,  if  the  signature  shall  be  so  placed  at,  (/)  or 
after,  or  following,  or  under,  or  beside,  or  *opposite  to  [g)  the  end  of 
the  will,  that  it  shall  be  apparent  on  the  face  of  the  will  that  the  t^ta- 
tor  intended  to  give  effect,  by  such  his  signature,  to  the  writing  signed 
as  his  will,  {K)  and  that  no  such  will  shall  be  affected  by  the  circum- 
stance that  the  signature  shall  not  follow  or  be  immediately  (t)  after 
the  foot  or  end  of  the  will,  or  by  the  circumstance  that  a  blank  space 
shall  intervene  between  the  concluding  word  of  the  will  and  the  signa- 
ture, or  by  the  circumstance  that  the  signature  shall  be  placed  among 
the  words  of  the  tetiimonium  clause,  (^)  or  of  the  clause  of  attestation,  (Q 
either  with  or  without  a  blank  space  intervening,  or  shall  follow,  or  be 

(e)  See  the  decisioiui  on  this  point  ool-  the  whole  was  rejected.    Parol  evidenoe 
le(^  and  observed  upon,  Sagd.  B.  P.  is  admissible  to  show  qwi  ammo  the  teste- 
Statates.  tor  signed  his  name,  Dunn  «.  Dunn,  L. 
(/)  In  re  Woodley,  33  L.  J.,  Prob.  154.  R.,  1  P.  &  D.  277. 
lig)  In  re  Williams,  L.  R,  1  P.  &  D.  {%)  Page  v,  Donovan,  8  Jar.  (N.  8,)  220, 
4f  and  cases  there  dted;  In  re  Ainsworth,  where  the  signature  was  at  the  end  of  a 
L.  B.,  2  P.  &  D.  151.  notarial  certificate,  immediately  follow- 
er) In  re  Hammond,  3^8w.  &  Tr.  90,  ing  the  will,  and  detailing  the  dicum- 
32  L.  J.,  Prob.  200.    In  Trott  v.  Trott,  29  stances  under  which  it  was  made^  and  it 
L.  J.,  Prob.  156,  6  Jur.  (N.  S.)  760,  the  was  held  good. 

testator's   name,  occurring   as   the  last  (k)  In  re  Mann,  23  L.  J.,  Prob.  19;  In 

words  of  a  holograph  will,  was  held  a  re  Dinmore,  2  Bob.  641. 

■ufficient  signature.      In   Sweetland   t>.  (/)  In  re  Walker,  2  8w.  A  Tr.  354,  81 

Sweethmd,  4  Sw.  &  Tr.  9,  34  L.  J.,  Prob.  L.  J.,  Prob.  62 ;  In  re  Huckvale,  L.  B,  1 

42,  the  first  &ve  sheets  were  signed  and  P.  &  D.  375 ;  In  re  Casmore,  Id.  653;  In 

attested,  but  not  the  sixth  and  last,  and  re  Peam,  1  Prob.  D.  70. 
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afler,  or  under,  or  beside,  the  names  (m)  or  one  of  the  names  of  the 
ftabecribing  witnesses,  or  by  the  circumstanoe  that  the  signature  shall 
be  on  a  side  or  page  or  other  portion  of  the  paper  or  papers  containing 
the  will,  whereon  no  clause  or  paragraph  or  disposing  part  of  the  will 
sball  be  written  above  the  signature,  (n)  or  hj  the  drcamstance  that 
there  shall  appear  to  be  sufficient  space  (o)  on  or  at  the  bottom  of  the 
preceding  side  or  page,  or  other  portion  of  the  same  paper,  on  which 
the  will  is  written,  to  contain  the  signature,  and  the  enumeration  of  the 
above  circumstances  shall  not  restrict  the  generality  of  the  above 
enactment;  but  no  signature  under  the  said  act  or  this  act  shall  be 
operative  to  give  effect  to  any  disposition  or  direction  which  is  under- 
neatli,  or  which  follows  it :  {p)  *noT  shall  it  give  effect  to  any  disposi- 
tion or  direction  inserted  after  the  signature  shall  be  made,  (g)^ 

"  2.  The  provisions  of  this  act  shall  extend  and  be  applied  to  every 
will  already  made,  where  administration  or  probate  has  not  already 
been  granted  or  ordered  by  a  court  of  competent  jurisdiction,  in  con- 

(»)  In  re  Jones,  34  L.  J.,  Prob.  41 ;  In  So,  where  the  will  waa  written  on  the 

n  Pnddephatt,  L.  R,  2  P.  &  D.  07 ;  In  re  tint  and  third  aides,  which  it  filled,  and 

Honford,  L.  B.,  3  P.  &  D.  211.  the  signature  was  written  crosswaja  on 

(a)  In  re  Horsford,  L.  B.,  3  P.  &  D.  the  second,  (In  re  Coombs,  L.  B^  1  P.  & 

211 ;  In  le  Williams,  L.  B.,  1  P.  A  D.  4.  D.  302.)  And  where,  a  lithographed  form^ 

li,  however,  at  the  time  of  execution,  oocupying  the  first  page,  the  will  waa 

the  paper  is  so  folded  that  no  writing  is  written  on  and  filled  the  second  and  third,, 

Tisible,  it  must  be  proved  that  the  will  but  was  signed  in  the  form,  this  was  held 

was  written  before  the  testator  signed,  good,  In  re  Wotton,  L.  B.,  3  P.  A  D.  169. 

In  re  Hammond,  3  8w.  A  Tr.  90, 32  L.  J.,  In  all  these  cases,  it  was  proved  that  the 

Prob.  200.  part  in  question  was  written  before  eze- 

(o)  In  re  Williams,  L.  B.,  1  P.  <&  D.  4 ;  cntion.    This  proof  fi&iled  in  In  re  White, 

Hunt  V.  Hnnt,  Id.  209;  In  re  Archer,  L.  80  L.  J.,  Prob.  65,  and  the  part  was  re- 

E.,  2  P.  &  D.  252.  jected. 

(p)  In  re  Dallow,  L.  B.,  1  P.  &  D.  189 ;  {g)  In  re  Arthur,  L.  B.,  2  P.  <&  D.  273.] 

In  re  Woods,  Id.  666,  (in  which  the  ap-  34.  In  Kew  York,  where  a  will  oon- 

pointment  of  executors  followed  the  sig-  sisted  of  eight  unfolded  sheets,  securely 

nature.)    But,  in  a  few  cases,  the  court  attached  at  the  end,  and  it  was  signed 

has  been  satisfied  by  the  mode  of  writing,  and  properly  attested  at  the  bottom  of 

or  hj  the  context,  that  a  part  which  phy-  the  fifth  sheet,  and  following  the  signa- 

sicaliy  followed  tlie  signature,  belonged,  ture  and  attestation  was  a  map  of  lots  in 

properly,  to  that  which  preceded  it    As,  New  York,  referred  to  in  the  will  as  part 

where  a  sentence,  which  want  of  space  of  the  will,  and  property  was  devised,  in 

prevented  being  completed  at  the  bottom  the  will,  by  the  lot  numbers  on  that  map, 

of  a  page,  was  continued,  with  an  asterisk  it  was  held  that  the  will  was  signed  at 

of  reference,  on  a  previous  page,  or  at  the  end  thereof,  under  the  statute,  and 

the  back.  In  re  Kimpton,  33  L.  J.,  Prob.  the  execution  was  valid.  Tonnele  v.  Hall, 

153;  In  re  Birt,  L.  B.,  2  P.  <&  D.  214.  4  Comst.  140.     See  ante  note  6,  page  206^ 
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sequence  of  the  defective  execation  of  such  will,  or  where  the  property, 
not  being  within  the  jurisdiction  of  the  ecclesiastical  courts,  has  not 
been  possessed  or  enjoyed  by  some  person  or  persons  daiming  to  be 
-entitled  thereto,  in  consequence  of  the  defective  execution  of  such  will, 
or  the  right  thereto  shall  not  have  been  decided  to  be  in  some  other 
person  or  persons  than  the  persons  claiming  under  the  will,  by  a  court 
of  competent  jurisdiction,  in  consequence  of  the  defective  execation  of 
«uch  will." 

The  wording  of  this  statute  may  perhaps  seem  needlessly  particular 
to  the  reader  who  has  not  consulted  the  decisions  which  led  to  its 
•enactment ;  but  it  is  unnecessary  to  treat  of  those  dedsions  here,  since 
the  2d  sectiou  of  the  statute  renders  it  almost  impossible  that  the 
validity  of  any  will  should  hereafter  come  to  be  determined  by  them. 
Aitaratioiis  "^^^  points  in  which  these  enactments  coincide  with  the 

tSSrewmt* ^  statute  of  frauds  have  already  been  noticed,  and  the  deci- 
'*°***^*"**       sions  thereon  have  been  placed  before  the  reader. 

It  remains  to  notice  in  what  respects  the  law  has  been  placed  upon 
a  new  footing : — "] 

1.  Wills  of  real  and  personal  estate  are  subject  to  the  same  rule  [tis 


Two  witoeoacs   to  the  Ceremonial  of  execution],  and  such  rule  differs  from 

that  which  previously  obtained  in  r^ard  to  either  spedes 
of  property;  two  witnesses,  instead  of  three,  as  formerly,  are  required 
to  a  will  of  freehold  land,  and  two  witnesses  are  also  neoessaiy  to  a 
will  of  personal  estate  or  copyholds,  which  formerly  required  no 
Attestation.  35 

2.  [The  signature  of  the  testator  must  b^  somewhere  near  die  end 
Podtion  of        of  the  instrument,  and  so  as  not  to  be  immediately  over,  or 

t«0tator'8  .  ,  .J 

^sisnature.  preceding  any  of  the  dispositive  parts  of  the  instrument,  but 
it  '''need  not  immediately  follow  or  be  under  any  of  the  dispositive 
parts ;  whereas  formerly  the  signature  might  be  in  any  part  of  the 
instrument.  36 

35.  See  ante  note  1,  page  107.  Archer,  L.  R,  2  P.  A  D.  252,  40  L.  7j 

3d.  Where  a  will  was  written  on  the  P.  80.    See  also  In  the  Gk>odB  of  Bioe,  6 

npper  part  of  one  side  of  a  piece  of  paper,  Ir.  Bep.  Eq.  176.|  Prob.    But,  if  anything 

irith  a  considerable  blank  under  it,  and  be  added  to  the  will  after  the  signature 

<both  the  signature  of  the  testator  and  wit-  of  the  testator  is  made,  although  it  be 

fiesses,  and  the  whole  of  the  attestation  written  above  such  signature,  and  before 

^clause,  were  written  on  the  back  of  the  the  witnesses  sign,  it  will  not  be  consid- 

paper,  it  was  held,  on  proof  that  the  will  ered  that  the  will  was  signed  and  acknow* 

was  written  before  the  execution,  that  the  lodged  as  containing  such  clause^  and  pro- 

^rill  was  well  executed.    In  the  Gk>ods  of  bate  of  the  will  will  issue  without  it.    In 
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3.  The  signature  of  the  testator  is  to  be  ''made''  or  '^  acknowledged 
(the  "signature,"  and  not,  as  formerly,  the  "  will,"  being      ^^ 
the  subject  of  acknowledgment)]  in  the  simultaneous  pres- 

eaoe  of  the  witnesses,  (r)  whereas  formerly  the  signature  might  be 
''made"  before  one,  and  [the  will]  acknowledged  before  the  rest^  or 
acknowledged  before  all  the  witnesses  separately,  [without  any  of 
them  having  seen  the  signature.]  37    ^ 

4.  A  form  of  attestation  is  expressly  dispensed  with. 

5.  The  witnesses  are  not  required,  as  heretofore,  to  be  ''  credible," 
and  some  modification  has  taken  place  in  r^ard  to  the  disqualification 
arising  from  interest.  38 

[As  to  the  1st  point :  no  question  arises. 

As  to  the  2d  point :  Lord  St.  Leonards'  act  has  left  little  room  for 
qaestion.  The  decisions  will  be  found  noted  to  the  various  clauses  of 
the  act  in  a  previous  page. 

As  to  the  3d  point:  the  followini;  decisions  have  been  Aeknowi6d«- 
made  with  regard  to  acknowledgment : —  turebyt<f  tor 

(a)  The  signature  to  be  acknowledged  may  be  made  by  the  testator^ 
or  by  another  for  him*  («) 

(b)  A  testator,  whether  speechless  or  not,  may  acknowledge  his 
signatures  by  gestures,  {t) 

(c)  There  is  no  sufficient  acknowledgment  unless  the  witnesses  either 
saw  or  might  have  seen  the  signature,  (u)  not  even  though  the  testator 

the  Goods  of  Arthur,  L.  B.,  2  P.  A  D.  good.    Hays  v.  Harden,  6  Penna.  St,  409 

278 ;  25  L.  T.  (N.  &)  274.    Bui  the  will  See  anU  note  6,  page  206. 

if  wdl  executed,  by  being  signed  at  the  [(r)  Moore  v.  King,  3  Cart.  248,  2  No. 

end  thereof,  according  to  the  New  York  Gas.  45,  7  Jnr.  205.    As  to  what  is  the 

statate,  if  the  testator  sign  after  the  attes-  "presence"  of  the  witnesses,  see  Smith  v. 

tation  daose,  and  along  with  the  attest-  Smith,  L.  B.,  1  P.  A  D.  143,  and  the  cases 

log  witnesses.    Ck)hen's  Will,  1  Took.  286.  mipm,  on  the  '*  presence"  of  the  testator.] 

Bot  it  has  been  doubted,  in  Virginia,  87.  See  ante  note  8,  page  210,  and  note 

whether,  when  the  testator  had  written  1,  page  197. 

his  name  at  the  beginning  of  the  will,  38.  See  ante  note  23,  page  225. 

and  not  at  the  end,  the  will  was  not  suffi-  [(a)  In  re  Began,  1  Curt.  908. 

ciently  signed.  Waller  «.  Waller,  1  Gratt.  (()  In  re  Dayies,  2  Bob.  337 ;  and  see 

454.    And  it  makes  no  difference  what  Pftrker  v.  Parker,  Milw.  Ir.  £ocl.  Bep. 

the  substance  of  the  writing  that  follows  545. 

the  signature  may  be ;  therefore,  when  a  (u)  In  re  Harrison,  2  Curt.  863 ;  Sott 

testator,  after  signing,  added,  beneath  his  v.  Genge,  3  Curt.  160,  4  Moo.  P.  C  C. 

signature,  a  clause  stating  his  reasons  for  265,  8  Jur.  323 ;  In  re  Swinford,  L.  B.,  1 

making  the  devise,  which  clause  was  not  P.  &  D.  631 ;  and  see  Faulds  v.  Jackson, 

signed,  it  was  held  that  the  will  was  not  6  No.  Cas.  Sup.  1. 
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should  expressly  declare  that  the  paper  to  be  attested  by  them  is  his 
will,  (t?) 

(d)  When  the  witnesses  either  saw  or  might  have  seen  the  signa- 
ture, an  express  acknowledgment  of  the  signature  itself  is  not  necessary, 
a  mere  statement  that  the  paper  is  his  will,  (x)  or  a  direction  to  diem 
to  put  their  names  under  his,  (y)  or  even  a  '^'request  by  the  testator,  {z) 
or  by  some  person  in  his  presence,  (a)  to  sign  the  paper,  is  sufficient. 

(e)  When  the  signature  is  seen  or  expressly  acknowledged  it  is  not 
material  that  the  witnesses  are  not  told  that  the  instrument  is  a 
will,  (6)  or  are  deceived  into  thinking  that  it  is  a  deed,  (o) 

(f )  It  is  of  course  sufficient,  on  a  re-execution,  merely  to  acknowl- 
edge the  signature  made  on  a  former  execution,  (d) 

It  follows  from  what  has  been  above  stated  that  the  will  must  be 
simuitanooas  signed  by  or  for  the  testator,  and  his  signature  must  be 
witoesses.  acknowledged  before  either  of  the  witnesses  signs,  (e)  The 
signature  must  be  made  or  acknowledged  in  the  presence  of  the  witnesses 
simultaneously,  and  not  at  different  times,  (/)  and  they  must  them- 

(o)  Hudson  V.  Parker,  1  Bob.  14,  S  Jur.  (6)  Keigwin  v,  Keigwin,  9iip,;  Fuildfl 

786 ;  Shaw  v.  Neville,  1  Jur.  (N.  8.)  408.  v.  Jackson,  6  No.  Cas.  Sup.  1. 

Beckett  v.  Howe,  L.  B.,  2  P.  4;  D.  1,  is  (e)  Sugd.  B.  P.  Stat,  p.  340.    But  see 

contra :  Bed  qu,  the  observations  of  Sir  H.  J.  Fost^  in 

(x)  In  re  Davis,  3  Curt.  748 ;  In  re  Ash-  Willis  v.  Lowe,  5  No.  Oas.  482. 

more,  Id.  766,  7  Jur.  1045;  Gwillim  v.  (d)  In  re  Dewell,  17  Jur.  1130. 

-Gwillim,  3  Sw.  &  Tr.  200,  29  L.  J.,  Prob.  («)  In  re  Olding,  2  Curt  866 ;  In  if 

31 ;   In  re  Huckvale,  L.  B.,  1  P.  &  D.  Bjrd,  3  Curt  117;  Cooper  «.  Bockett,  UL 

376.  648 ;  Chariton  v.  Hindmanh,  1  Sw.  &  Tr. 

{y)  In  re  Philpot,  3  No.  Cas.  2 ;  Gase  433,  8  H.  L.  Cas.  160.    See  also  In  le 

V.  Ghize,  3  Curt  461,  7  Jur.  803 ;  and  see  Summers,  7  No.  Cto.  662,  14  Jur.  791,  2 

other  cases  mentioned  by  Lord  St  Leon-  Bob.  296,  where,  however,  the  testator 

ards,  B.  P.  Stat,  p.  338,  et  seq^  (who  seems  acknowledged  the  will  (if  anything)  and 

to  think  that  some  of  the  decisions  above  not  his  signature.   As  to  what  is  sufficient 

cited  are  conflicting,  or  the  earlier  ones  evidence  that  the  testator  signed  before 

overruled  by  the  later  ones,)  and  by  Wms.  the  witnesses  in  cases  where  there  is  no 

Ez'rs,  pt  1,  bk.  2,  ch.  11.,  i  2.  direct  proof  that  they  saw  the  testatoi's 

(z)  Keigwin  v,  Keigwin,  3  Curt  607,  7  signature,  see  Co6per  v.  Bockett,  9up,; 

Jur.  840.  Gwillim  v,  Gwillim,  3  Sw.  &  Tr.  200,  29 

(•a)  In  re  Bosanquet,  2  Bob.  677 ;  Faulds  L.  J.,  Prob.  31 ;  Pearson  v.  Pearson,  L. 

V,  Jackson,  6  No.  Cas.  Sup.  1 ;  In  re  Jones,  B.,  2  P.  ^  D.  461 ;  Fischer  v.  Popham, 

1  Deane  3, 1  Jur.  (N.  S.)  1096 ;  Inglesant  L.  B.,  3  P.  <&  D.  246. 

V.  Inglesant,  L.  B.,  3  P.  <&  D.  172.    But  (/)  In  re  Allen,  2  Curt  331 ;  In  re 

see  Morritt  v.  Douglass,  Id.  1.  Simmonds,  3  Id.  79 ;  Moore  v.  King,  LL 

243,  2  No.  Cas.  46,  7  Jar.  206. 
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selves  subscribe  theu:  names  in  the  presence  of  the  testator,  though 
not  neoessarilj  in  the  presence  of  each  other,  {g)^ 

As  to  the  4th  point  of  difference :  the  clause  enacting  that  no  form 
of  attestation  shall  be  necessary,  has  been  much  observed  Attestation 
upon;  but  it  seems  to  mean  only  that  no  clause  need  be  unneoeaeaiy. 
appended  to  the  will,  stating  that  the  requirements  of  the  act  have 
been  complied  with ;  (A)  and  is  not  inconsistent  with  the  provision  that 
the  witnesses  are  to  ^'  attest/'  as  well  as  subscribe  the  will,  the  word 
^'attest''  meaning  merely  to  act  as  a  witness,  which  might  in  fact  be 
done  without  subscription ;  (t)  although  upon  the  construction  of  the 
act  it  may  be  that  no  attestation  will  satisfy  its  requirements,  except 
through  the  outward  mark  *of  subscription,  {k)  The  ^^  subscription,'' 
''attastation,"  and  '^form  of  attestation,"  thus  refer  to  matters  essen- 
tially different.] 

Still,  it  will  be  the  duty  of  persons  who  superintend  the  execution 
of  wills,  not  to  be  content  with  a  bare  subscription  of  the  witnesses' 
names,  but  to  make  them  subscribe  a  memorandum  of  attestation, 
recording  the  observance  of  all  the  circumstances  which  the  statute 
makes  necessary  to  constitute  a  valid  execution ;  (t.  6.,  that  the  signa- 
ture was  made,  or  acknowledged,  by  the  testator  in  the  presence  of  the 
witnesses,  both  being  present  at  the  same  time,  and  that  they  sub- 
scribed their  names  in  his  presence;)  for,  though  such  statement  in  the 
memorandum  of  attestation  is  not  conclusive,  and  does  not  preclude 
inquiry  into  the  fact,  it  would  afford  a  much  stronger  presumption 
that  the  statutory  requisition  had  been  complied  with,  than  where  it  is 

ig)  Fanlds  v,  Jackaon,  6  No.  Cas.  Sup.  not  appear  that  the  signature  of  the  tea- 

1,  Siigd.  B.  P.  S.  342.    The  didum  contra  tator  was  on  the  will  at  the  time  of  the 

m  Qisement  v.  Fulton,  5  Moo.  P.  C.  C.  attestation,  nor  that  the  deceased  explain- 

140,  has  not  been  followed.    In  re  Webb,  ed,  in  any  manner,  to  the  witnesses,  the 

1  Deane  1, 1  Jur.  (N.  S.)  1096.]  nature  of  the  paper  they  signed.    Pear- 

39.  A  irill  purported  to  be  signed  by  son  t;.  Pearson,  L.  B.,  2  P.  &  D.  461. 

a  mark.    The  witnesses  were  asked,  in  [(A)  Bryan  t;.  White,  2  Bob.  316,  14 

presence  of  the  testator,  to  sign  the  will,  Jur.  791.] 

but,  although  there  was  a  mark  on  the  (*)  Bicketts  r.  Loftus,  4  Y.  &  C.  519; 

will,  at  the  time,  it  did  not  appear  that  it  and  see  Freshfield  v.  Beed,  9  M.  A  Welfl. 

wa»made  by  the  testator,  or  that  he  knew  404;  Burdett  v.  Spilsbury,  10  Ci.  &  Fin. 

the  contents  of  the  paper ;  nor  did  he  340 ;  Hudson  v.  Parker,  1  Bob.  14^  8  Jur. 

refer  to  it    It  was  held  that  there  was  no  788. 

sufficient  acknowledgment  of  the  signa-  l{k)  See  per  Sir  C.  Gresswell,  Charlton 

ture  of  the  testator.    Morritt  v.  Douglass^  v.  Hindmarsh,  1  Sw.  St  Tr.  439,  5  Jur. 

L  B.,  3  P.  &  D.  1,  42  L.  J.,  Prob.  10.  (N.  8.)  681,  28  L.  J.,  Prob.  132.] 
The  execution  is  not  good  when  it  does 

[*110] 


266  EXECUTION  AND  ATTESTATION        [CIIAP.  VI.,  §  DI. 
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wanting;  [and  iu  the  absence  of  such  a  memorandum,  the  witaesscif 
are  always  called  upon  by  the  court  of  probate  to  make  an  affidavit 
As  to  testator's  that  the  statute  was  in  fact  complied  with.]     It  will  not 

signing  by  the     ,i.,,«  r  i  iii 

hand  of  bc  auvisable  for  a  testator,  [except  where  absolutely  nec- 

essary,] to  avail  himself  of  the  privilege,  which  the  new 
act  expressly  confers,  (as  the  statute  of  frauds,  according  to  the  con- 
struction which  it  received  from  the  judicature,  also  did,)  of  acknowl- 
edging the  signature  before  the  witnesses,  instead  of  signing  it  in  tlieir 
presence,  or  of  the  permission  to  sign  by  tlie  hand  of  another.  The 
latter  expedient,  indeed,  ought  to  be  restricted  in  practice  (though  the 
legislature  has  not  so  limited  it)  to  cases  of  extreme  physical  weakness, 
rendering  it  impossible  or  difficult  for  the  testator  to  write  his  name; 
in  such  cases,  even  the  exertion  of  making  a  mark  might  be  oppress- 
As  to  tAgaing     ivc.  40    Where  a  testator  is  unable  to  write  from  iCTor- 

by  mark,  or  by  , 

amanuensis.  aucc,  pcrhaps  a  mark  is  to  be  preferred  to  a  signature  by 
the  hand  of  another,  as  being  the  more  usual  mode  of  execution  by 
illiterate  persons ;  ^^  for  in  r^ard  to  this  and  all  other  particulars,  the 
prudent  course  is  to  make  the  execution  of  the  will  conform  as  much 
as  possible  to  the  testator's  ordinary  mode  of  executing  instruments. 
Where  the  will  is  signed  by  a  third  person  on  behalf  of  the  testator, 
the  signature,  of  course,  should  [though,  as  we  have  before  seen,  it 
need  not  necessarily]  be  in  the  name  of  the  testator,  rather  than  that 
of  the  amanuensis,  who  should  merely  be  designated  in  the  memoran- 
dum of  attestation ;  where  it  *  would  be  proper  (though  not  necesBary) 
that  the  peculiar  mode  of  execution  should  be  stated.  ^ 

As  to  the  5th  point :  it  will  be  observed,  that  in  the  clause  above 
Attestinirwit-    Stated,  which  r^ulates  the  attestation  of  wills,  the  Ittds- 

DOflocn  not  re-  /  o  /  o 

qukedtobe      laturc  has  dropped  the  requisition  of  credibility,  as  an 
ingredient  in  the  qualification  of  the  witnesses ;  and  has, 

40.  See  ante  note  4,  page  205.  and  deposed  that  he  did  00  at  the  eBpedal 

41.  Under  7  WilL  IV.,  and  1  Vict.,  c.  26,  request  of  the  testator,  and  as  a  mack  of 
2  9,  no  particular  form  of  subscription  is  approval  of  the  witness  b j  the  testator,  it 
required,  if  a  mark  is  made  use  of,  which  was  heJd  that  the  attestation  invalidated 
may  be  done,  although  the  testator  can  the  bequest.  Cozens  «.  Grout,  42  L.  J.,  Cb. 
write,  it'  must  be  made  animo  testandi.  S40.  But,  where  a  will  is  so  attested,  if 
The  same  is  requisite,  whatever  form  the  a  subsequent  codicil  be  attested  hj  disin- 
subscription  may  assume.  In  the  Goods  terested  witnesses,  this  will  operate  as  a 
of  Enyon,  L.  B.,  3  P.  &  D.  92,  42  L.  J.,  re-execution  of  the  will,  and  the  bequest 
Prob.  52.    See  ante  note  2,  page  202.  will  be  valid.    Anderson  v.  Anderson,  1^ 

42.  Where  a  beneficiary,  under  a  will,  L.  B.,  Eq.  381,  41  L.  J.,  Ch.  247. 
subscribed  as  the  third  attesting  witness, 

[*111] 
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moreover,  (§  14,)  expressly  provided,  That  if  any  person  who  shall 
attest  the  execution  of  a  will  shall,  at  the  time  of  the  execution  thereof, 
or  at  any  time  afterwards,  be  incompetent  to  be  admitted  a  witness,  to 
prove  the  execution  thereof,  such  will  shall  not  on  that  account  be 
invalid.  43 

It  seems  to  have  been  generally  considered,  that  this  provision  not 
only  qualifies  persons  who  have  been  rendered  infamous  by  Penona  inoom-^ 

^    *■  *■  If     peient  to  give. 

conviction  for  crime  to  be  attesting  witnesses,  (as  it  clearly  *^^|!2|f^fS 
doGB,)  but,  that  it  even  gives  validity  to  the  attesting  act 
of  an  idiot  or  lunatic;  This,  however,  seems  very  questionable.  The 
signature,  it  will  be  observed,  is  required  to  be  made  or  acknowledged 
hj  the  testator  in  the  presence  of  the  witnesses ;  which  would  seem  to 
imply  that  they  should  be  mentally  conscious  of  the  transaction,  accord- 
ing to  the  construction  which  was  given  (as  we  have  seen)  (2)  to  the 
same  word  occurring  in  the  devise  clause  of  the  statute  of  frauds,  which 
leqoired  that  the  attesting  witnesses  should  subscribe  in  the  testator's 
''presence;''  such  requisition  being  held  not  to  be  satisfied  in  a  case,  in 
irluch  the  testator  fell  into  a  state  of  insensibility,  before  the  witnesses 
had  subscribed  their  names  to  the  memorandum  of  attestation :  and 
the  14th  section  of  the  recent  statute  seems  to  be  perfectly  ^iSVfloSon^ 
consistent  with  such  a  construction ;  for  that  clause  does  Stfafof^other 
not  in  terms  dispense  with  all  personal  qualifications  in  f^'SSSt^SSS^' 
the  witnesses  to  perform  the  act ;  it  only  removes  the  legal  disqualifi- 
cation, arising  out  of  his  incompetency  to  give  evidence  of  the  fact  in 
a  judicial  proceeding,  which  evidently  may  co-exist  with  intellectual 
capacity,  as  in  the  case  of  a  pei*son  whose  credibility  of  character  has 
been  destroyed  by  conviction  for  crime,  a  species  of  disqualification 
which  was  peculiarly  inconvenient,  as  the  testator  might  have  been 
unaware  of  its  existence,  so  that  there  was  a  special  reason  for  its 
removal,  which  does  not  apply  to  palpable  infirmity.    Surely,  if  the 

43.  In  Oregon,  if  a  third  person  sign  the  same  name  in  English.    Yet  it  does 

the  name  of  the  testator  to  the  will,  cU  the  not  appear  po  be  exactly  correct  to  call 

requat  of  the  tesUUor,  it  is  necessary  to  such  an  act  a  signing  of  the  testator's 

state  such  fact  in  the  attestation,  but  tliis  name.     If  that  be  a  signing,  we  think 

is  not  so  if  a  third  person  make  such  sig-  that  the  doctrine  of  this  Oregon  case 

nature  without  being  asked  so  to  do  by  would,  in  that  particular,  be  maintained 

the  testator.    Pool  v.  Buffum,  8  Oregon  by  every  court  in  the  country. 

438.    This  rule  applies  expressly  to  a  (Q  At^  p.  *87 ;  [and  see  the  judgment 

case  where  the  will  is  executed  by  a  sign-  of  Dr.  Lushington,  in  Hudson  v.  Parker, 

iog  by  the  testator  in  a  foreign  language,  1  Kob.  14,  8  Jur.  786.] 
and  some  one,  unasked,  signs  to  the  will 
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legislature  intended  to  enact  so  novel  (not  to  say  absord)  a  doctrine,  as 
that  the  functions  of  an  attesting  witness  might  be  performed  by  any 
one  who  could  scratch  a  ^paper  without  the  least  glimmering  of  intel- 
lectual consciousness,  this  would  have  been  done  in  terms  more  dear 
and  explicit,  than  by  providing  that  persons  incompetent  to  be  admitted 
as  witnesses  to  prove  the  execution  of  a  will,  should  be  sufficient  attes- 
tators — expressions  which  seem  rather  to  suppose  a  personal  ability  on 
the  part  of  the  witnesses  to  perform  the  act  but  a  legal  disability  to 
prove  it.  Perhaps  the  point  is  not  very  likely  to  occur  in  practice;  for 
no  testator  would  think  of  choosing  an  idiot  (m)  or  lunatic  as  an  attest- 
ing witness  to  his  will,  unless  he  were  content  to  have  his  own  sanity 
tshiggMtionaa     Called  in  question.     And  here  it  mav  be  observed,  that 

to  Mleotlon  of  ^  ,  '' 

witneflMo.  the  enlarged  license  now  given,  in  r^ard  to  the  qualifica- 
tion of  witnesses  to  wills,  will  not  induce  any  prudent  person  to  abate 
one  jot  of  scrupulous  anxiety,  that  the  duty  of  attesting  a  will  be  con- 
fided to  persons,  whose  character,  intelligence,  and  station  in  society, 
afford  the  strongest  presumption  in  favor  of  the  fairness  and  proper 
management  of  the  transaction;  and  preclude  all  apprehension  in 
purchasers  and  others,  as  to  the  facility  with  which  the  ivstrument 
could  be  supported  in  a  court  of  justice,  against  any  attempt  to 
impeach  it ;  and  now  that  the  requisite  number  of  witnesses  is  reduced 
to  two,  it  is  the  more  easy,  as  well  as  important,  that  the  selection 
should  be  governed  by  a  regard  to  such  considerations.  A  devise  or 
bequest  to  an  attesting  witness  still,  as  under  the  old  law,  does  not 
affect  the  validity  of  the  entire  will,  but  merely  invalidates  the  gift  to 
the  witness,  whose  competency  the  l^islature  has  established,  by 
destroying  his  interest ;  and  hence  the  remarks  on  this  enactment  have 
more  properly  found  a  place  in  a  preceding  chapter,  which  treats  of  the 
disqualifications  of  devisees,  (n) 

(m)  Supposing  such  persons  to  be,  tech-  the  presumption  being  that  the  will  was 
nically  speaking,  competent  attesting  wit-  duly  attested,  especially  if  the  facts  easen- 
nesses,  the  effect  of  employing  two  such  tial  thereto  were  recorded  in  a  memorsD- 
witnesses  would  be  to  render  it  necessary  dum  of  attestation,  which  was  subscribed 
to  have  recourse  to  tlie  testimony  of  other  by  the  deceased ;  yet  it  does  not  follow 
persons,  for  the  purpose  of  proving  the  that  any  such  presumption  would  arise 
circumstances  of  the  execution,  which  in  the  case  of  a  lunatic  witness,  whose  sub- 
could  not,  in  such  case,  be  done  (as  it  scription  (though  his  handwriting  might 
usually  is)  out  of  the  mouths  of  the  wit-  be  proved)  could  not  be  considered  as 
nesses  themselves;  and  it  is  to  be  observed  affording  any  security  that  attention  had 
that»  although,  in  the  case  of  a  deceased  been  paid  to  the  requisitions  of  the  statate. 
witness,  proof  of  handwriting  is  sufficient,        (n)  AnU  p.  ^0. 

[*112] 


CHAP.  VI.^  §  m.]  .  OF  WILI^  SINGE  1837.  259 

[By  the  2l8t  section  it  is  enacted,  ''That  no  obliteration,  interlinea- 
tioD,  or  other  alteration,  made  in  any  will  after  the  exe-  Aitentionato 
«ntion  thereof,  shall  be  valid  or  have  any  effect,  except  so  aUMtwL 
far  as  the  words  or  effect  of  the  will,  before  such  alteration,  shall  not 
*be  apparent,  unless  such  alteration  shall  be  executed  in  like  manner 
as  hereinbefore  is  required  for  the  execution  of  the  will ;  but  the  will, 
with  such  alteration  as  part  thereof,  shall  be  deemed  to  be  duly  exe- 
<nited,  if  the  signature  of  the  testator  and  the  subscription  of  the 
witnesses  be  made  in  the  margin,  or  on  some  other  part  of  the  will 
opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of  or  opposite 
to  a  memorandum  referring  to  such  alteration,  and  written  at  the  end 
or  some  other  part  of  the  will.*']  (o) 

The  recent  enactments,  it  will  be  perceived,  preclude  in  reference  to 
all  wills  to  which  they  apply,  many  of  the  questions  which  How  fcrdoo- 
arose  under  the  statute  of  frauds.    The  cases  respecting;  obapter  extend 

-^  ^    to  willfl  made 

the  local  position  of  the  testator's  signature,  and  as  to  the  >^oe  iss?. 
admissibility  of  an  acknowledgment,  as  a  substitute  for  signing  before 
the  witnesses,  the  necessily  of  publication,  and  the  qualifications  of 
attesting  witnesses,  are  obviously  no  longer  applicable.  The  statute 
has  also,  by  assimilating  wills  of  real  and  personal  estate  in  regard  to 
the  ceremonial  of  execution,  gotten  rid  of  the  numerous  questions 
which  arose  out  of  attempts  by  testators  to  create,  by  an  attested  will, 
a  power  to  dispose  of  or  charge  their  real  estate  by  an  unattested 
oodidl ;  and  hence,  that  part  of  the  present  chapter  which  treats  of 
these  several  subjects  ranges  itself  under  the  mass  of  l^al  learning, 
which  recent  l^islation  has  rendered,  or  ratiier  will  eventually  render, 
oljsolete. 

The  prevention  of  all  questions  as  to  due  execution  must  still 
mainly  depend  on  the  prudence  and  attention  of  the  practitioner,  who 
will,  of  course,  take  care  to  preclude  all  doubt  as  to  whether  the  testa- 
tor did  see  the  attesting  witnesses  subscribe,  or  whether  he  might  have 
seen  them  (for  this,  it  will  be  remembered,  is  the  true  point  of  inquiry), 
by  placing  the  witnesses  and  the  testator  in  immediate  juxtaposition 
b  the  same  room  during  the  whole  business  of  the  attestation ;  nor 
will  he  for  a  moment  be  content  to  rely  on  the  doctrine  to  be  noticed 
hereafter,  which  connects  an  attested  codicil  with  a  prior  unattested 
will  or  codicil,  as  a  ground  for  dispensing  with  a  r^ular  clause  of 
attestation  to  each  separate  testamentary  paper. 

[(o)  See  In  re  Wingroye,  16  Jar.  91 ;  In  re  Hinds,  16  Jnr.  1161 ;  In  re  Treebj,  L. 
R.,  3  P.  A  D.  242.] 
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Having  r^rd  to  the  neoessitj  [that  the  dgoatare  should  now  nol 
be  above  or  precede  the  dispositive  part  of  the  will,]  it  seems  advisa- 
ble, when  a  testator  is  in  extremisj  that  the  first  or  *ouly  signature 
should  be  at  the  end ;  for  it  has  sometimes  happened  that  a  testator 
who  has  begun  to  sign  the  several  sheets  has  expired  or  become 
insensible  before  he  had  reached  the  last 


SECTION  IV. 

D^edHoe  ExemHon  supplied  by  R^erence^  express  cr  mpliodL 

It  remains  to  be  considered  in  what  cases  a  codicil  dulj  attested 
wbekher  at-  communicates  the  efficacy  of  its  attestation  to  an  unattested 
oodioii  «ppiiM    will  or  previous  codicil,  so  as  to  render  effectual  any  de- 

to  ivravioufl  *  ,  *' 

^^-  vise  or  bequest  which  may  be  contained  in  such  prior 

aiotiviot.,cai  unattest^  instrument.  It  has  been  repeatedly  decided^ 
[in  cases  not  affected  by  stat.  1  Vict.,  a  26,]  where  the  several 
attested  and  unattested  instruments  were  written  on  the  same  paper, 
that  the  latter  were  rendered  valid* 

Thus,  in  Be  Bathe  v.  Lord  Fingal,  (p)  where  a  testator  made  a  will 
whflnoodkii  for  the  purpose  (among  others)  of  appointing  goaidians 
•nd  both  are      to  his  children.     This  will  was  attested  by  one  witness 

written  on  ^ 

■erne  paper.  only.  The  testator  afterwards  executed  a  codicil  to  the 
will,  written  on  the  same  sheet  of  paper,  and  attested  by  three  wit- 
nesses, and  which  was  declared  to  be  a  codicil  to  his  will  thereunto 
annexed.  The  attestation  was  held  to  apply  to  the  will,  so  as  to  con- 
stitute it  a  good  testamentary  appointment  of  guardians  within  the 
statute  of  12  Gar.  II.,  c.  24,  which  required  that  the  appointment  should 
have  been  signed  in  the  presence  of  two  witnesses. 

So,  in  Doe  d.  Williams  v.  Evans,  (j)  where  A  made  a  will  profeas- 
ing  to  devise  freehold  property,  but  which  was  neither  signed  nor 
attested,  though  an  attestation  clause  was  drawn  out;  a  fortnight 
afterwards  a  codicil  was  written  below  this  clause  on  the  same  sheet 
of  paper,  in  the  following  terms : — ^*  I,  A,  make  a  codicil  to  the  fore- 
going will,  and  thereby  ordain  that  my  wife  B  be  entitled  to  £200  of 
my. property  in  case  she  marry."     (There  was  no  date.)    It  was 

(p)  16  Ves.  167.  {q)  1  Cr.  A  Mees.  42,  [3  Tyr.  6«. 
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sigiied  by  the  testator  and  attested  by  three  witnesses,  who  simply 
wrote  their  names  under  the  word  ^'  Witness.''  The  Court  of  Exchequer 
held,  that  the  execution  and  attestation  applied  to  the  whole  of  what 
was  on  the  paper;  and,  consequently,  that  the  will  was  duly  attested 
for  the  devise  of  freeholds.  The  court  relied  much  on  Carleton  v. 
Oriffin,  (r)  and  on  the  circumstance  of  the  codicil  referring  to  *the 
will ;  Bayley,  B.,  observing,  that  if  the  codicil  had  not  referred  to  the 
willy  be  sliould  have  thought  that  it  did  not  set  up  that  instrument. 

In  the  preceding  cases  the  attested  codicil  referred  to  the  unattested 
document,  but  this  was  not  essential  where  both  were  writ-  Where  boUi 
ten  on  the  same  sheet  of  paper.     Thus,  in  Guest  v.  Wills-  paper  but  with- 

out  expreH 

sey,  (s)  where  a  testator,  on  the  back  of  his  will  which  was  refcwooe. 
duly  attested,  wrote  three  codicils  of  different  dates,  of  which  the  last 
alone  was  attested  by  three  witnesses,  and  which  did  not  in  ierma  refer 
io  the  preceding  codicils^  but  merely  partially  revoked  an  appointment 
of  executors  made  by  the  second  codicil,  it  was  held,  that  the  third 
codicil  operated  as  a  republication,  not  only  of  such  second  codicil,  but 
also  of  the  first,  between  the  contents  of  which  and  itself  there  was  no 
connection.  ^ 

As  in  all  the  preceding  cases  the  attested  and  unattested  instruments 
were  contained  in  the  same  pa,]^,  possibly  it  might  have  Kemarksu^ 
been  considered   that  the  memorandum  of   attestation. 


appended  to  the  posterior  document,  was  intended  to  apply  to  both ; 
bat  the  line  of  argument  adopted  by  the  court  in  Doe  v,  Evans  (where 
it  will  be  remembered  the  codicil  in  terms  referred  to  the  will).does  not 
admit  of  the  case  being  referred  to  this  principle,  but  rather  leads  to 
the  conclusion,  that  the  result  would  have  been  the  same  if  the  unat- 
tested will  and  the  attested  codicil  had  been  detached ;  the  only  effect 
of  thdr  being  united  in  the  same  paper  being  to  render  unnecessary 
any  express  reference  to  the  unattested  document  for  the  purpose  of 
identifying  it.  And  the  observations  whidi  fell  from  the  Court  of  K. 
B.  in  Utterton  v,  Bobins  {{)  indicate  a  strong  inclination  in  that  court 
to  a  similar  opinion.    [And  the  point  is  not  now  open  to  question. 

(r)  1  Burr. 549.]  notes;    and  see  Haryy  v,  Choatean,  14 

(•)  12  J.  B.  Moo.  2,  [8  Bing.  614.]  Mo.  6S7 ;  Van  Cortlandt  v.  Kip,  1  Hill 

44.  As  to  effect  of  sabseqaently  exe-  (N.Y.)590;  Kendall  v.  Kendall,  5  Mont 

eated  valid  codicils  upon  wilb  defectiyely  272 ;  Stover  v.  Kendall,  1  Coldw.  667 ; 

executed,  whether  the  codicil  be  attached  Payne  v,  Pajne,  18  Cal.  291. 

«r  detached,  see  ptml  chap.  VUI.  and  (<)  1  Ad.  A  £11. 428,  2  Ney.  &  M.  82L 
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Thns  in  Aaron  v.  Aaron,  (u)  a  testator  made  a  will  and  two  codicils,, 
each  on  a  separate  paper.  He  described  the  first  codicil  as  a  codicil  to 
his  will  dated,  &c.,  and  directed  it  to  be  annexed  to  his  said  will,  but 
it  was  unattested :  by  the  second  the  testator  recited  that  he  had  made 
and  duly  executed  his  will  dated,  <&c.,  and  a  codicil  annexed  thereto  and 
dated,  &c. ;  he  described  it  as  a  second  codicil  to  his  said  will,  and 
directed  it  to  be  annexed  thereto  and  to  be  taken  as  a  second  part 
thereof:  this  codicil  was  duly  attested,  and  it  was  held  by  Sir  K. 
Bruce,  V.  C,  that  the  first  codicil  was  *set  up  by  the  second.  It  could 
make  no  difference,  he  observed,  whether  the  codicil  was  written  oi> 
the  same  paper  as  the  will  or  not;  a  codicil  was  referred  to,  and  tho^ 
was  no  dispute  what  the  instrument  was.]  These  authorities  show  that 
no  reliance  is  to  be  placed  on  the  early  case  of  Att.-Gen.  v.  Baines,  {x} 
where  a  testator  made  a  will  in  his  own  handwriting,  but  without  wit- 
nesses, and  afterwards  made  a  codicil,  wherein  he  recited  and  took 
notice  of  the  will,  which  codicil  was  subscribed  by  four  witnesses,  and 
it  was  treated  as  dear  by  the  L«  C.  that  the  will  was  inoperative  to 
devise  freehold  lands. 

It  should  seem,  however,  that  where  the  attested  codicil  is  detached 

toi^ed^oodidi  ^^°^  *^^  ^^^^  °^^  ^^^^  ^  ^^  Unattested  will  or  previous 
JJmb^^to  oodidl,  it  will  not  have  the  effect  of  curing  the  defective 
IoSm^^l     execution  of  such  prior  testamentary  document 

Thus,  in  Utterton  v.  Bobins,  (^)  where  a  testator,  by  several  unwit- 
nessed memoranda,  subsequent  to  his  will  (which  was  duly  attested,, 
left  a  freehold  house,  which,  among  other  estates,  he  had  aoquiied 
since  the  date  of  the  will,  to  his  daughter,  and  afterwards  made  the 
following  codtdl,  which  was  duly  attested : — ^^  I  make  this  a  further 
codicil  to  my  will,  which  bears  date  12th  Sep.,  1823;  I  give  and 
devise  all  real  estates,  purchased  by  me  since  the  execution  of  my  said 
will,  to  the  trustees  therein  named,  their  heirs,  &c.,  to  the  uses  and 
upon  the  trusts  therein  expressed  concerning  the  residue  of  my  real 
estates ;"  it  was  certified  on  a  case  from  chancery,  that  the  house  passed 
to  the  trustees  and  not  to  the  daughter. 

In  this  case  the  language  of  the  second  codicil  seemed  to  lepd  the 
supposition,  that  the  testator  intended  the  estates  purchased  since  tiie 

[(u)  3  De  G.  <&  S.  475.    See  also  Allen        (x)  Pre.  Gh.  270,  8  Ch.  Bep.  10. 
V.  Haddock,  11  Moo.  P.  0.  C.  427,  stated       (y)  1  Ad.  <&  EU.  428,  2  Ney.  A  M.  821. 
post  p.  *119.] 
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ezecation  of  the  wiU  to  pass  hj  the  prior  ocdicil ;  unless,  indeed,  when 
he  speaks  of  his  **will/'  he  is  to  be  understood  (2)  as  whether  th« 
referring  to  all  the  prior  testamentary  documents,  includ-  »  ®^{^  ******* 
ing  the  unattested  codicil,  according  to  the  principle  laid 
down  by  Sir  L.  Shadwell  in  (xordon  v.  Lord  Beay,  (a)  where  a  testator, 
by  a  second  codidl  (which  was  duly  attested,)  after  *recitiug  his  will 
(which  was  also  duly  attested)  by  date,  expressly  confirmed  all  his  pro- 
visions and  bequests,  in  k  in  favor  of  a  certain  individual :  and  the 
Y.  C.  was  of  opinion  that  this  confirmation  had  the  effect  of  entitling 
her  to  the  benefit  of  a  chaise  created  on  his  freehold  estates,  by  a  prior 
unattested  codicil,  on  the  ground  that  the  second  codicil  amounted  to  a 
republication  (6)  of  the  first.  "The  first  codicil/^  he  said,  "is  part  of 
the  will,  and  if  the  second  codicil  is  a  republication  of  the  will,  it  is 
a  republication  of  everything  that  is  part  of  the  will.  The  second 
codicil  does  refer  to  the  will;  it  ratifies  and  confirms  the  will  and 
everything  that  is  part  of  it." 

[But  this  decision  has  been  questioned.  "It  may  well  he,"  said  Sir 
G.  Jessel,  in  Burton  v,  Newbery,  (c)  "tliat  where  you  describe  a  will 
genef^ly  without  date,  and  say,  'I  confirm  my  will,'  you  might 
interpret  the  word  '  will '  as  including  the  whole  of  the  testamentary 
disposition ;  (d)  but  it  appears  to  me  that  that  was  not  the  case  in  Gor- 
don V,  Lord  Keay.  .  .  .  The  only  reference  was  to  a  will  bearing 
date  a  certain  day,  that  is,  as  I  understand  it,  to  a  described  instrument, 
which  excludes  instruments  of  subsequent  date."  On  this  principle  in 
Burton  v,  Newbery,  where  a  testator  made  his  will,  and  then  made  a 

[(s)  Not  that  he  was,  in  fact,  00  under-  in  a  preTiouB  valid  codicil,  and  where 

itood ;  the  court  showed,  not  obecnrely,  it  only  fidls  to  set  up  a  previous  invalid 

that  it  thought  there  was  no  sufficient  codicil.] 

reference  to  the  will.    Besides,  the  testa-  (b)  As  to  republication,  see  pos/.chap. 

tor  had  not  purchased  any  real  estate  VIII. 

linee  the  execution  of  his  "will"  in  the  [(e)  See  Piggott  v.  Wilder,  26  Bear, 

wider  sense.]  90,  where  the  reference  was  to  the  will 

(a)  5Sim.  274;  see  alsoCrosbie  V.  Mac-  of  another  person.     See  also  Fuller  v. 

dooal,  4  Yes.  610 ;  [Farrer  v.  St.  Gather-  Hooper,  2  Yes.  242 ;  Jauncey  v.  Attomey- 

uie's  College,  L.  B.,  16  £q.  19 ;  Green  v.  General,  3  Gif.  SOS,  where  the  question 

Tribe,  9  Ch.  D.  231 ;  all  referred  to  post  was  whether  "legacies  herein  mentioned" 

chap.  YIL,  odfiny  where  the  oomprehen-  iudnded  l^acies  given  by  codicil. 

•iTenesB  of  the  word  "  will "  is  considered  (d)  1  Ch.  D.  234,  240 ;  Gordon  v.  Lord 

^th  reference  to  the  subject  of  revoca-  Beay  was  treated  as  an  authority  (together 

tion  and  reviyal.     In  Cbeen  v.  Tribe,  with  Doe  «.  Evans)  by  K.  Bruce,  Y.  C,  in 

Fry,  J.,  points  out  the  distinction  between  Aaron  v.  Aaron.     See  also  Badbum  tr. 

eases  where  the  narrower  sense  would  Jerris,  8  Beav.  460. 
operate  to  revoke  a  clear  gift  contained 
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codicil^  which  was  attested  by  A  and  B^  who  took  benefits  under  the 
codicil,  and  afterwards  made  another  codicil  "  to  his  last  will  dated," 
&c,,  which  was  duly  attested,  but  did  not  refer  to  the  prior  codicil  (all 
these  instruments  being  on  separate  papers,)  it  was  held  by  the  M.  K. 
that  the  second  codicil  did  not  republish  the  first,  and,  consequently, 
that  the  gifts  to  A  and  B  under  the  first  codicil  failed.     But  this  strict* 
ness  of  interpretation  may  be  excluded  by  the  context.     Thus  in  Aaron 
V.  Aaron,  (e)  where  the  second  codicil  referred  specifically  to  the  will 
and  first  codicil  each  by  its  date,  and  then  confirmed  the  will  only,  it 
was  argued  that  this  indicated  a  dear  intention  to  confirm  the  will 
exclusively,  and  the  V*  C.  admitted  that  the  argument  was  apposite; 
but  referring  to  the  other  terms  of  the  codicils,  he  said  the  intention 
of  the  second  codicil,  as  collected  from  the  whole  of  "^it,  was  to  coufirm 
the  first  codicil.     It  was  indeed  obvious  that  the  testator  intended  to 
leave  two  codicils. 

Since  the  stat.  1  Vict.,  c.  26,  there  is  this  further  reason  against 
s.  Sinoeiviot,*  applying  Gordon  v.  Lord  B>eay  as  an  authority  for  hold- 
Ao(>dioiinot  iug  an  unattested  paper  to  be  included  under  a  reference 
notnowiDoiud.  to  the  '^  will  /'  namely,  that  such  a  paper  is  not  now,  as  it 
"oodidifl"  formerly  was,  admissible  to  probate,  and  cannot  properly 
duly  atus0t«d      be  regarded  as  part  of  the  will  or  as  a  codicil  to  it.    If 

OOdJcUs  to  Mt-  in  1  1T«1  /.i.i 

uty  Its  stHot      therefore  a  testator  makes  several  codicils,  some  of  which 

wcMiiiIng 

are,  but  others  are  not,  duly  attested,  a  subsequent  codidi 
confirming  ''his  will  and  codicils''  confirms  only  the  duly  attested 
codicils. 

This  point  was  determined  in  Croker  v.  Marquis  of  Hertford.  (/) 
OiweofCroker  Dr.  Lushiugtou  delivered   the  judgment  of  the  privy 

council,  and  said  that "  the  strict  and  primary  sense  of 
the  word  ^codicil'  was  a  testamentary  instrument  which  would,  perae, 
become  valid  immediktely  on  the  death  of  the  testator;  that  the  words 
of  the  codicil  in  the  case  before  him,  when  so  interpreted,  were  sensi- 
ble with  reference  to  extrinsic  circumstances ;  for  there  were  codicils 
duly  executed  so  as  to  come  within  the  strict  and  primary  sense;  there*- 
fore,  according  to  the  rule  of  construction  stated  by  Mr.  Wigram,  (ff) 
however  capable  the  words  might  be  of  another  and  popular  interpre- 
tation, or  however  strong  the  intention  of  the  testator,  the  strict  and 

(e)  3  De  G.  &  S.  475,  stated  above,  p.  ten  Ferraris  «.  Marquis  of  Hertford),  S 

*115.  Cart  468,  7  Jar.  261,  2  No.  Cas.  230. 

[(/)  4  Moo.  P.  C.  a  389,  8  Jar.  868,  3  (y)  Wigram  on  Wills,  p.  17. 
Na  Gas.  160,  affirming  S.  C.  (nom.  Coon- 
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primary  sense  must  be  adhered  to/'    On  the  same  principle^  Sir  H. 
J.  Fust  held  (A)  that  codicils  not  duly  attested,  thoagh  Nor  *»  ti^„ 
written  on  the  same  paper  as  the  will,  were  not  ratified 
by  a  codicil  of  subsequent  date  which  referred  only  to  the  will.     But, 
as  was  implied  in  the  reasons  given  for  those  decisions,  the  case  is 
different  where  there  is  no  instrument  which  satisfies  the  strict  meaning 
of  the  words  of  reference.    Another  rule  of  construction  ™^SS^h«rS 
stated  by  the  same  learned  writer  (i)  then  prevails.     For  ^SJTjjjiJ^ 
where  there  is  nothing  in  the  context  of  a  will  to  make  it  ***"***• 
apparent  that  a  testator  has  used  words  in  any  other  than  their  strict 
and  primary  sense,  but  his  words,  so  interpreted,  are  insensible  with 
reference  to   extrinsic  circumstances,  the  court  may  look  into  the 
extrinsic  circumstances  to  see  whether  the  meaning  of  the  words  be 
fiessible  in  any  popular  or  secondary  sense,  of  which  with  reference  to 
these  circumstances  they  are  capable.     Accordingly,  in  *  Ingoldby  v. 
Ingoldby,  (k)  where  there  was  a  paper  purporting  to  be  a  codicil,  and 
subsequently  the  testator  duly  executed  a  codicil  not  referring  to  the 
paper,  except  by  being  called  "  another  codicil  to  my  will,"  Sir  H.  J. 
Fust  held  that  the  first  paper,  purporting  to  be  a  codicil,  was  thereby 
rendered  valid,  and  he  distinguished  the  case  from  Croker  v.  Marquis 
of  Hertford,  on  the  ground  that  there  were  not,  as  in  that  case,  any 
duly  executed  codicils  to  which  the  last  codicil  could  be  held  to  refer. 
In  Allen  v.  Maddock,  {[)  the  subject  was  fully  discussed  by  Lord 
Kingsdown.     In  that  case  a  will  was  made  and  signed  in  ordoijattaated 
the  presence  of  one  witness  only.     Afterwards  the  testa- 
trix made  a  codicil  which  commenced — "  This  is  a  codicil  to  my  last 
will  and  testament,'^  and  was  duly  executed.     No  other  will  having 
been  found,  it  was  held  in  P.  C,  upon  parol  evidence  of  the  circum- 
stauces,  that  the  two  papers,  as  together  containing  the  will  and  codi- 
cil, were  entitled  to  j)robate.     From  Lord  Kingsdown's  defiSo?exeoa. 
judgment,  it  is  clear  that  the  question  whether  an  imper-  u?SiS^^St 
fectly  executed  jiaper  is  made  effectual  by  a  later  perfectly  ^^SJS?  *"**^ 
^  executed  one  depends  on  the  question  whether  the  earlier  paper  is 
incorporated  in  the  later :  in  other  words,  whether  the  reference  be 
such  as  with  the  assistance  (if  .necessary)  of  parol  evidence  of  the  cir- 
cumstances will  be  suflBcient  to  identify  it.     Difficulties  will  of  course 

(h)  Hayn«  t;.  Hill,  7  No.  Oiw.  266,  1        [(A)  4  No.  Cas.  493. 
liob.  795, 13  Jur.  1058.  {I)  11  Moo.  P.  C.  C.  427,  afarming  8  Jnr. 

(t)  Wigram  on  Wills,  Prop.  8.  (N.  &,)  966. 
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sometimes  arise  upoD  the  evidence ;  (m)  for  instance^  a  refereooe  by  a 
testator  to  his  last  will^  or  to  a  first  or  second  codicil^  is  a  referenoe  in 
its  own  nature  to  one  instrument  to  the  exdu^on  of  all  others,  and 
the  description  identifies  the  instrument;  but  a  gefneral  reference  to 
codicils,  of  which  there  may  be  several,  is  different,  and  probably  not 
easy  to  render  effectual  by  extrinsic  evidence.  Bat  where  the  parol 
evidence  sufficiently  proves  that,  in  the  existing  drcumstanoes,  diere 
is  no  doubt  as  to  the  instrument,  it  is  no  objection  to  the  admission 
of  the  evidence  that  by  possibility  circumstances  might  have  existed 
in  which  the  instrument  referred  to  could  not  have  been  identified. 
In  short,  any  unattested  paper  which  would  have  been  incorporated  in 
an  attested  will  or  codicil  executed  according  to  the  statute  of  frauds, 
is  now  in  the  same  manner  incorporated  if  the  will  or  codicil  is  exe- 
cuted according  to  the  requirements  of  the  act  of  1  Vict.,  c.  26,  but 
with  this  impor'^tant  distinction,  that  since  that  act  an  unattested  codi- 
cil is  not  part  of  the  will  for  any  purpose,  and  consequently  is  not 
incorporated  'or  confirmed  by  a  codicil  of  subsequent  date  referring 
only  to  the  will,  (n) 

The  principle  being  thus  the  same  under  both  statutes,  it  follows 
that,  subject  to  the  distinction  just  noted,  the  circumstance  of  the  well- 
executed  instrument  being  written  on  the  same  paper  as  the  imperfectly 
executed  one,  must  still  be  regarded  as  materially  helping  to  identify 
the  latter  as  the  document  referred  to  by  the  former,  (o)  And  a  dis- 
tinction may  fairly  be  drawn  between  a  case  where  tlie  later  and  weU- 
executed  instrument  contains  a  reference,  more  or  less  particular,  to 
another  document,  and  a  case  where  the  later  and  well-executed  instru- 
ment contains  no  ea^prew  reference  to  any  other ;  in  the  latter  case  the 
mere  circumstance  of  its  being  on  the  same  paper  with  others  may 
possibly  furnish  ground  for  impbfing  a  reference  to  all  the  others,  bo 
as  to  incorporate  and  set  up  all.  Such  appears  to  have  been  the  case 
in  Guest  t?.  Willasey,  (p)  where  the  third  codicil  was  thus — ^^'Inow 
appoint  A  to  be  my  executor  in  the  room  of  B  above  mentioned,  with 
full  power  to  act,  <&c.  Witness  my  hand.''  So,  in  In  re  Cattrall,  {q) 
where,  underneath  his  will,  a  testator  wrote  and  signed  some  unattested 

(m)  See  In  re  AUnutt,  33  L.  J.,  Prob.  86.  comstanoe  existed ;  but^  even  without  it, 

(n)  See  11  Moo.  P.  C.  C.  455,  461 ;  they  are  covered  bj  Allen  v.  Haddock 

and  as  to  incorporation,  sup,  p.  *89.  and  Ingoldby  «.  Ingoldbj,  cup. 

(o)  In  re  Terrible,  1  Sw.  &  Tr.  140.  In  (p)  2  Bing.  429,  8  Bing.  614^  onto  I^ 

re  Smith,  2  Curt.  796,  1  No.  Gas.  1,  and  *115. 

In  re  Claringbull,  8  No.  Cas.  1,  this  dr-  {q)  88  L.  J.,  Prob.  106. 
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additions ;  and  under  these  he  afterwards  wrote  some  further  additions^ 
which  were  duly  signed  and  attested ;  it  was  held  by  Sir  W.  P.  Wilde 
that  the  presumption  was  that  this  signature  and  attestation  were 
intended  to  apply,  and  that  they  gave  effect,  to  all  that  went  before^ 
Bat  this  presumption  is  rebutted  by  an  express  reference  of  narrower 
scope.  Thus,  a  reference  to  the  '' wilP'  does  not  set  up  an  unattested 
writing,  though  all  three  are  on  the  same  paper,  the  unattested  writmg,. 
as  we  have  seen,  not  being  a  part  of  the  will,  (r) 

An  unexecuted  alteration  in  a  will  is  not  rendered  valid  by  a  codicil 
ratifyine  and  confirming  the  will,  unless  in  such  ^codicil  Unexeoated 
the  alteration  be  specially  referred  to,  (()  or  unless  it  be  when  rimdere* 
proved  affirmatively  by  extrinsic  evidence,  that  the  alter-  quentoodiou, 
ation  was  made  before  the  codicil ;  (u)  and  even  tHen,  if  it  appear  ta 
be  deliberative  only,  it  will  not  be  included  in  the  probate.]  (x) 

(r)  In  re  Willmotty  1  Sw.  A  Tr.  86;  In  alterations  were  made,  see  ch.yiL,  8  2^ 

re  Peach,  Id.  38.    See  also  Haynes  v.  ad  Jin. 

EUl,  1  Bob.  795^  7  Ko.  Cas.  256, 18  Jar.  (u)  See  per  Sir  H.  J.  Fast,  lb. ;  In  re 

1068;  In  r%  Phelps,  6  No.  Gas.  696;  In  Tegg,  4  No.  Cas.  631;  In  re  Wjatt,  2Sw. 

re  HoUon,  5  No.  Cas.  598.  &  Tr.  49^  81  L.  J.,  Ptob.  197. 

(0  Loshington  v,  Onslow,  6  No.  Gas.  {x)  In  re  Hall,  L.  B.,  2  P.  A  D.  256.2 
183, 12  Jnr.  466.    As  to  presoming  when 
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♦CHAPTER  VII. 

EEYOGATION  OF  WILLS.1 


SECTION  L 

By  Marriage  aikd  Birth  of  OhUdren,  or  Maarriage  alone. 

Under  the  law  which  existed  prior  to  the  act  of  1  Vict,  o.  26,  the 

Bflteotofnuv-    marriage  of  a  woman  absolutely  revoked  her  will,  and 

«ndaroidi*w:  that,  too,  though  hcT  testamentary  capacity  was  sabse- 

1.  What  are  we  to  understand  by  the  absenoe  will  amount,  prima  faici€f  to  proof 

term  revocation  of  a  will  ?    By  revocar  of  revocation.  But  the  preaomptioQ  being 

iion  of  a  will  is  meant  the  destniction  of  one  of  fact,  may  be  rebutted,  and  the  will 

its  operative  power,  either  in  part,  or  established  by  proper  proof  of  its  oon- 

-entirely,  by  some  extrinsic  act  done  in  tents.    Minkler  v.  Minkler,  14  Vt  126; 

regard  to  it,  or  by  the  making  and  pub-  Dadley  v.  Wardner,  41  Vt.  59.    To  tlie 

lishing  of  a   later   instrument   in   the  same  effect,  see  Homerton  v.  HewU^  S5 

nature  of  a  will,  with  the  intention  of  L.  T.  (N.  S.)  854;  Idley  «.  Bowen,  11 

destroying  the  operative  power  of  the  Wend.  227;  Betts  v.  Jackson,  6  Wend, 

former.    Chistmas  v.  Whinyatee,  3  Sw.  &  173;  Durant  v.  Ashmore,  2  Bich.  184; 

Tr.  81 ;  In  the  goods  of  Woodward,  L.  IL,  Legare  v.  Ashe,  1  Bay.  457.    Bo,  too^  in 

2  P.  A  D.  206,  40  L.  J.,  P.  &  M.  17.  absence  of  all  proof  as  to  who  destniTed 

Bevocation  is  an  act  of  the  mind,  demon-  the  will,  this  presumption  will  previiL 

fftrated  by  some  outward  and  visible  sign  Appling  v.  Eades,  1  Qratt.  286.    Bevoca* 

^r  symbol  of  revocation.    White  v.  Cas-  tion  is  a  question  of  intention,  and  theacC% 

ten,  1  Jones  L.  197.   It  may  be  remarked  conduct,  and  declarations  of  the  maker  of 

in  the  outset,  that  the  l^gal  presumption  the  will  are  admissible  for  the  purpose  of 

is,  when  a  will  has  once  been  properly  ascertaining  whether  it  was  revoked,  fimi- 

-executed,  with  all  the  formalities  required  ley  v.  Gambill,  2  Head  164 ;  Ford  «. Ford,? 

hy  the  statute,  that  it  continued  to  exist  Humph.  92;  104;  Boudinot «.  Bradford,  S 

until  the  death  of  the  testator.   2  Qreenl.  Yeates  170.    The  fact  of  revocation  naj 

£v.,  {  680;  Jackson  v.  Betts,  9  Cowen  be  established  by  circumstantial  evidence 

208 ;  Hildreth  v.  Schillinger,  2  Stock,  as  well  as  by  positive  proofl    Smiley  «l 

196.     However,  this  presumption  may  Gambill,  vbi  mtpra.     What  amonnti  to 

always  be  rebutted  by  actual  proof  of  its  revocation  is  a  question   of  law.     lb. 

^vocation..  2  Qreenl.  Ev.,  {  680.    But  Where  the  onmns  revoctmdi  is  donbCfii^ 

it  appears  that  it  has  been  held,  in  Ver-  the  owum  of  proving  it  is  upon  the  paity 

mont,  that  if  a  will  which  was  duly  exe«.  who  alleges  it.    Means  v.  Moore^  8  M^ 

«uted  and  properly  published,  cannot  be  Cord  282.     It  is  said  by  Walworth,  G,  in 

found  after  the  death  of  its  maker,  its  Bettsv.  Jackson,  6  Wend«  178:    ''Ded^^ 
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qoeotly  restored  by  the  event  of  her  surviving  her  husband.  (a)2    [But 
a  will  made  by  a  woman  before  marriage^  and  operating  — inoMeof » 
as  an  appointment  under  a  power^  was  not  necessarily 

ntioni  of  a  testator,  in  his  last  sicknesBy  by  her  own  act^is  disqualified  bj  the  disabil- 

•re  admissible  evidence  to  strengthen  or  ity  of  coverture,  say :  *  It  would  be  against 

lepei  the  presumption,  that  a  will  once  the  nature  of  a  will  to  be  so  absolute,  thai 

legally  executed,  but  not  found  on  the  he  who  makes  it,  being  of  good  and  per- 

death  of  the  testator,  had  been  destroyed  feet  memory,  cannot  countermand  it.  Bui 

by  him.*    But  the  presumption  will  not  when  a  man  of  sound  memory  makes  his 

arise  where  the  will  was,  in  the  first  will,  and  afterwards,  by  the  visitation  of 

instance,  obtained  by  unfair  means,  and,  God,  becomes  of  unsound  memory,  (aa 

■oon  after  its  execution,  the  testator  sick-  every  man  for  the  most  part,  before  hia 

ened  and  died,  or  where,  from  the  time  death  is)  Qod  forbid  that  this  act  of  God 

of  the  execution  of  such  will  until  death,  should  be  a  revocation  of  hia  will,  which 

his  mind  was  too  weak  to  judge  of  the  he  made  when  he  was  of  good  and  perfect 

propriety  of  revocation.    Irish  v.  Smith,  memory.'    This  was  not  an  abjudicated 

8  Seig.  A  B.  573.    In  regard  to  weakness  point  in  the  case,  but  it  was  put  by  way 

of  mind,  in  connection  with  revocation,  of  illustration,  as  an  unquestionable  role, 

it  was  said,  in  Warner  v.  Beach,  4  Gray  of  law,  and  as  such,  is  an  authority  enti- 

162;  IH  !>/  Shaw,  C.  J.:    "The  only  tied  to  respect."    See  Wms.  Ex'rs  (6th 

other  circumstances,  intimated  as  ground  Am.  ed.)  162,  et  9eq, ;  1  Bedf.  on  Willa 

of  revocation  of  this  will,  are  the  increase  292,  et  teq,;  Flood  on  Wills  381,  H  seg.; 

in  value  of  the  real  estate,  and  the  long  4  Kent  520,  etaeq.;  1  Powell  on  Devises 

ooDtinned  insanity  of  the  testator  which  515,  et  aeq. 

disabled  him  from  altering  his  will.  The  .     (a)  Forse  and  Hembling's  case^  4  Bep. 

iormer  circumstance  alone  would  have  no  61,  And.  181 ;  Cotter  v.  Layer,  2  P.  W. 

weight;  and  it  is  only  the  great  length  of  624;  Doe  9.  Staple,  2  T.  B.  695 ;  see  also 

time,  during  which  this  disability  lasted,  Hodsden  v.  Lloyd,  2  B.  C.  a  533 ;  [Long 

which  appears  to  give  it  any  plausibility.  «.  Aldred,  3  Add.  48.] 

It  is  said  that  a  will  is  ambulatory  during  .     2.  Fransen's  case,  26  Penna.  St  204^ 

the  life  of  the  testator  because  he  may  at  Walker  v.  Hall,  34  Penna.  St.  483;  1 

any  time  alter  or  change  it.    If  this  could  Powell  on  Devises  545 ;  2  GreenL  Bv.,  { 

be  held  to  mean  that  he  must  always  have  684.     The  New  York  statute  provides 

the  capacity  to  revoke,  it  would  follow  that  the  will  of  a /erne  »oU  shall  be  revoked 

that  any  attack  of  insanity  would  operate  by  marriage.    Bev.  Stat.,  pt  2,  ch.  6,  art. 

ss  a  revocation,  which  would  prove  far  3,  {  42.     So,  too,  in  Oregon,  (Deady's 

too  much.    And  we  have  no  law,  no  rule  Stat,  ch.  64,  {  7) ;  Missouri,  (Wagner's 

or  maxim,  intimating  a  distinction  in  this  Bev.,  ch.  145,  {  6) ;  Indiana,  (Bev.  1876, 

respect  between  the  existence  of  insanity  pt  4,  ch.  3,  {  5) ;  Arkansas,  (Bev.  Stat^ 

for  a  longer  or  shorter  period  of  duration.  1874,  {  5767) ;  Alabama,  (Code  1876,  { 

No  case  was  cited  by  the  counsel,  and  we  2283,)  and  California,  (Gvil  Code  1876, 

are  aware  \>f  none,  where  any  insanity  {  6300.)    But  in  Ohio,  the  statutory  pro- 

tfier  making  a  will  is  held  to  revoke  the  vision  is,  that  such  will  shall  not  be 

will   In  Force  and  Hembling's  case,  4  Co.  revoked  by  marriage.     Bev.  Stat,  oh. 

61  (6),  the  court,  in  commenting  upon  123,  2  37.    And  where  the  will  of  a  nuur- 

the  ambulatory  character  of  a  will,  to  the  ried  woman,  which  was  made  while  she 

end  of  life,  suspended  in  case  of  a  woman  was  a  feme  eole,  has  been  admitted  to  pro- 

who  makes  a  will  and  marries,  and  thus,  bate,  in  ignorance  of  the  fact  of  her  subs^ 


270  REVOCATION   OP  WILLS  [CHAP.  VH.,  {  !• 

.  revoked  hj  her  marriage ;  (6)  nor  was  a  will  so  operating  and  made 
during  the  coverture  neoessarilj  revoked  bj  the  death  of  the  hos- 
band.]  (c) 

The  marriage  of  a  man^  however^  had  no  such  revoking  efiect  upon 

-inoMeof  a     his  previous  testamentary  disposition^  in  regard  to  either 

real  or  personal  estate^  on  the  ground^  probably,  that  the 

law  had  made  for  the  wife  a  provision  independently  of  the  act  of 

the  husband;  by  means  of  dower ;  3  nor  did  the  birth  of  a  child  alone 

•quent  marriage^  she  may  be  dedared  in-  But  of  course  if  the  power  be  giren  to 
testate  upon  the  final  aeconnting.  Davis'  the  wife  "  in  case  she  dies  in  the  life- 
estate,  1  Tuck.  107.  The  reason  for  the  time  of  her  husband,"  and  in  case  of  her 
rule  that  the  marriage  of  a  woman  sub-  surviying,  the  property  is  given  to  her 
eequently  to  her  having  made  a  will,  absolutely,  a  will  made  during  coverture 
revoked  it^  rested  on  the  fact  that  the  is  inoperative  if  the  wife  survives,  as  the 
woman  becoming  covert  became  thereby,  power  never  arose.  Price  v.  Parker,  16 
on  account  of  the  marital  rights  of  her  Sim.  198;  Trimmell  v.  Fell,  16  Beav. 
husband,  disabled  to  dispose  of  the  prop-  537 ;  Willock  v.  Noble,  L.  B.,  7  H.  L 
erty  devised  or  bequeathed  by  the  will,  580;  and  will  not  even  ruse  a  case  oi 
and  so  her  will  ceased  to  be  ambulatory,  election.  Blaiklock  v.  Grindle,  L.  B.,  7 
thus  losing  one  of  the  necessary  charao-  £q.  215.] 

teristics  of  a  will.  Morton  v.  Onion,  45  3.  In  reference  to  implied  revocatioDB^ 
Vt.  145.  C.  made  her  will,  being,  at  the  arising  from  change  of  circumstances,  or 
time,  unmarried;  she  afterwards  married;  alterations  in  the  family  relations  of  the 
at  the  time  of  her  marriage,  her  husband  testator,  it  was  said  by  Shaw,  C.  J. :  "Onr 
agreed  that  the  wiU  should  not  be  affected  statute  of  wills,  in  providing  that  wills 
by  the  marriage.  It  was  held  that,  as  shall  not  be  revoked,  unless  by  cancel- 
there  was  no  ante-nuptial  agreement  to  ling,  or  by  another  will,  Ac,  excepts 
keep  the  property  of  G.  separate,  nor  to  revocations  implied  by  law,  from  sobse- 
•cut  down  her  husband's  right  thereto,  her  quent  changes  in  the  condition  and  dr- 
will  was  revoked  by  the  marriage,  as  to  cumstances  of  the  testator.  Bev.  SCa.  ch. 
all  personalty,  whether  choses  in  posses-  62,  {  9.  What  those  changes  are^  the 
sion  or  action.  In  re  Polly  Carey's  Estate,  statute  does  not  intimate ;  it  is  left  to  be 
49  Vt  236.  But  in  Illinois,  since  the  act  decided  by  the  general  rules  of  law." 
of  1861,  the  will  of  a  feme  9ole  is  not  Warner  v.  Beach,  4  Gray  162,  163.  In 
revoked  by  marriage.  In  re  Tuller,  79  Illinois,  if  a  man  make  a  will  by  which 
111.  99.  The  act  of  1872,  in  that  state,  he  disposes  of  all  his  estate  without  mak- 
referred  to  subsequent  nuirriage  only,  and  ing  any  provision  in  contemplation  of 
was  not  intended  to,  and  did  not,  apply  the  relations  arising  from  marriage^  and 
to  marriages  celebrated  before  the  act  then  marry,  the  will  will  be  revoked  bj 
^  took  effect.    lb.  his  marriage  alone.    American  Board «. 

1(b)  Logan  ».  Bell,  1  C.  B.  872 ;  and  Nebon,  72  111.  564 ;  Duiyea  v.  Duryea, 

•  compare  Douglas  v.  Cooper,  3  My.  &K.  85  111.  41;  Tyler  v,  Tyler,  19  HI.  151. 

378.  The  wife  is  heir  to  the  husband,  and  vict 

(e)  Morwan   v.    Thompson,    3    Hagg.  versa,  in  niinois,  if  there  be  no  child  or 

239 ;  Clough  v.  dough,  3  My.  &  K.  296 ;  descendant  of  a  child,  and  hence  the  ' 

Du  Hourmelin  v.  Sheldon,  19  Beav.  389.  marriage  after  making  a  will  which  dis- 
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revoke  a  will  made  after  marriage^  since  a  married  testator  must  be 
supposal  to  contemplate  each  event;  and  the  circumstance  that  the 
testator  left  his  wife  eneeiiite  without  knowing  it,  was  held  not  to 
impart  to  the  posthumous  birth  any  revoking  effect.  (d!)4 

2X>8e8  of  the  whole  estate,  will  revoke  the  sylvania,  if  a  man  haying  made  his  will 
will.    lb.    Marriage  only  is  a  preeump-  marries,  and  dies  leaving  a  widow,  he 
tive  revocation  of  a  will  under  the  Rhode  dies  intestate  as  to  his  widow,  the  will  is 
Island  statute,  but  this  presumption  may  revoked  pro  tamto.     Walker  v.  Hall,  84 
be  rebutted  by  showing  acts  done  by  the  Penna.  St  483 ;  Edwards'  appeal,  47  Id. 
testator,  or  circumstances  which  show  an  144.    And  if  he  leaves  no  known  heirs  or 
evident  intention  on  his  part  that  his  kindred  it  will  be  such  a  revocation  as  to 
will  shall  remain  in  force,  notwithstand-  give  the  widow  both  his  real  and  personal 
ing  the  marriage.    Evidence  of  such  acts  estate  absolutely.    Walker  v.  Hall,  %ihi 
and  circumstances  Ib,  therefore,  always  supra.    In  a  case  in  Ohio,  when  B.,  being 
admissible.    Wheeler  v.  Wheeler,  1  B.  I.  about  to  marry  J.,  made  a  will  beqneath- 
^64 ;  Miller  v.  Phillips,  9  B.  1. 141.    See  ing  *'  to  my  intended  wife  J.  the  sum  of 
2  Greenl.  Ev.,  \  684.    But  quarty  whether  one  thousand  dollars,  to  be  paid  to  her 
marriage  alone  shall  be  a  revocation  in  within  one  year  after  my  decease,"  and 
South  Carolina.    Jacks  v,  Henderson,  1  directed  the  residue  to  be  equally  divided 
Desaus.  543.      In  Virginia,   under   the  among  his  children ;  and  was  married  to 
Code,  ch.  122,  i  7,  marriage  is  a  revoca-  J.,  who  deserted  him,  and  he  procured  a 
tion  of  a  will,  except  a  will  made  in  pur-  divorce  from  her  on  that  ground,  it  was 
suance  of  a  power  of  appointment,  when  held  that  tiiere  was  no  revocation,  and 
the  estate  thereby  appointed  would  not,  that  the  wiU  being  positive  and  uncon- 
in  default  of  such  appointment,  pass  to  ditional,  J.  was  entitled  to  the  legacy, 
the  testator's  heir,  personal  representative  after  the  death  of  B.,   without  having 
or  next  of  kin.    Phaup  «.  Wooldridge,  14  revoked  the  wiU.     Charlton  v.  Miller, 
Gratt.  332.    So,  too,  in  Kentucky,  (Gen.  Adm'r,  27  Ohio  St.  298. 
Stats.  1877,  ch.  113,  {  9) ;    North  Caro-  (d)  Doe  v,  Barford,  4  M.  A  Sel.  10. 
Una,  (Bat.  Bev.,  ch.  119,  {  42) ;  Byrd  v,  4.  The  rule  of  the  civil  law  was  that 
Sorles,  77  N.  C.  435 ;  and  West  Virginia,  the  birth  of  a  child,  not  foreseen  by  the 
(Code  1868,  ch.  77,  2  ^O     ^ut  in  some  testator,  operated  as  a  revocation  of  the 
of  the  states  the  provision  is  simply  that  entire  testament.    It  was  not  so,  however, 
marriage,  per  ae,  shall  operate  as  a  revoca-  as  to  a  codicil,  where  there  was  no  testa- 
tion.   This  is  so  in  Bhode  Island,  (Gen.  ment.    Bloomer  v.  Bloomer,  2  Bradf.  339. 
Slats.,  tit.  24,  ch.  17,  {  6) ;  South  Caro-  While  the  common  law  did  not  adopt 
Una,  (Stats.  1873,  tit.  3.,   ch.   86,  J  8) ;  this  rule  of  the  civil  law,  it  allowed  the 
and  Georgia,  (Code  1873,  J  2477.)     In  birth  of  a  child,  in  conjunction  with  other 
Nevada,  the  statute  provides  that  mar-  circumstances,  to  be  sufficient  to  work  an 
riage  shall  revoke  unless  provisjon  be  implied  revocation.      In  the  American 
made  for  the  wife.    Compl.  Laws,  2  821.  states,  this  rule  has  been  extensively,  if 
But  in  Indiana  the  marriage  of  a  man  not  universally,  adopted,  at  least  to  the 
shall  not,  per  se,  revoke  his  will.    Bowers  extent  of  a  revocation  pro  tantOj  to  let  in 
V.  Bowers,  53  Ind.  438.    But  in  Missouri  children  bom  subsequently  to  the  making 
if  a  man  leave  a  widow,  of  whom  no  of  the  will.    ''In  this  country,  we  have 
mention  is  made  in  the  will,  he  is  held  to  much  statute  regulation  on  the  subject, 
have   died    intestate   as  to  the  widow.  There  is  no  doubt  that  the  testator  may, 
Stokes  V.  OTallon,  2  Mo.  29.    In  Penn-  if  he  pleases,  devise  all  his  estate  to 
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Marriage  and  the  birth  of  a  child  conjointlj^  however^  revoked  a 
▼oo^on^^mw.  ^^^  wiM,  whether  of  real  or  personal  estate ;  these  *cir- 
2r"SSiISirt.'""  cumstaiioes  producing  such  a  total  change  in  the  testator's 

strangers,   and   disinherit   his  children,  will  applies  to  posthomons  chUdien ;  and 
This  is  the  English  law,  and  the  law  in  it  is  likewise  the  law,  that  maniage  and 
all  the  states,  with  the  exception  of  Loiii-  a  child  work  a  revocation  of  the  will.    In 
siana.  Children  are  deemed  to  have  suffi-  Virginia  and    Kentucky,  a  child  bom 
cient  security  in  the  natural  affection  of  after  the  will,  if  the  testator  had  no  chO- 
parents,  that  this  unlimited  power  of  dis-  dren  before,  is  a  revocation,  nnleoa  sach 
position  will  not  be  abused.    If,  however,  child  dies  unmarried,  or  an  infant.    If 
the  testator  has  not  given  the  estate  to  he  had  children  before,  after-bom  chil- 
a  competent  devisee,  the  heir  takes,  not^  dren,  unprovided  for,  work  a  reTOcation 
withstanding  the  testator  may  have  clearly  pro  ianto.   In  the  States  of  Maine,  Maasa- 
declared  his  intention  to  disinherit  him.  chusetts,  Bhode  Island,  Connecticol^  New 
The  estate  must  descend  to  the  heirs,  if  it  York,  Maryland,  and,  probably  in  other 
be  not  l^^lly  vested  elsewhere.    Denn  states,  if  the  devisee  or  legatee  dies  in 
V.  Oaskin,  Cowp.  Rep.  657;  Jackson  9.  the  lifetime  of  the  testator,   his  lineal 
Schauber,  7  Cowen's  Bep.  187 ;  S.  C,  2  descendants    are    entitled  to  his  share, 
Wendell's  Bep.  1.    This  is  in  conform-  unless  the  will  anticipates  and  proridea 
ity  to  the  long  established  rule,  that  in  for  the  case.     This  is  confined,  in  Con- 
devises  to  take  place   at  some  distant  necticut,  to  a  child,  or  grandchlild;  in 
time,  and  no  particular  estate  is  expressly  Maa^achusetts,  Khode  Island,  and  Maine,, 
created  in  the  meantime,  the.fee  descends  to  them,  or  their  reiaUons;  and  in  New 
to  the  heir.    But  by  the  statute  laws  of  York,  to  children  or  other  deecendanU.  The 
Maine,  Vermont,  Kew  Hampshire,  Mas-  rule  in  Maryland  goes  further,  and,  by 
sachusetts,  Connecticut,  New  York,  New  statute,  no  devise  or   bequest  fiuls  by 
Jersey,  Pennsylvania,   Delaware,  Ohio, '  reason  of  the  death  of  the  devisee  or 
and  Alabama,  a  posthumous  child,  and,  legatee  before  the  testator;  and  it  takes 
in  all  of  those  states  except  Delaware  effect  in  like  manner  as  if  they  had  sar> 
and  Alabama,  children  bom  after  the  vived  the  testator    By  the  New  York 
maJuDg  of  the  will,  and  in  the  lifetime  Bevised  Statutes,  vol.  II.,  64,  {  43^  if  the 
of  the  father,  will  inherit  in  like  manner  will  disposes  of  the  whole  estate,  and  the 
as  if  he  had  died  Intestate,  unless  some  testator  afterwards  marries,  and  has  issoe 
provision  be  made  for  them,  in  the  will,  bom  in  his  lifetime,  or  after  his  death, 
or    otherwise,  or    they  be   particularly  and  the  wife  or  iesue  be  living  <U  A» 
noticed  in  the  will.    The  reasonable  ope-  deaths  the  will  is  deemed  to  be  revaked, 
ration  of  this  rule  is  only  to  disturb  and  unless  the  issue  be  provided  for  by  the 
revoke  the  will  pro  tanto,  or  as  far  as  duty  will,  or  by  a  settlement^  or  onleas  the  will 
requires.   The  statute  law  in  Maine,  New  shows  an  intention  not  to  make  any  pro- 
Hampshire,  Massachusetts,  and    Bhode  vision.    No  other  evidence  to  rebat  the 
Island,  goes  further,  and  applies  the  same  presumption  of  such  revocation  is  to  be 
relief  to  all  children,  and  their  legal  rep-  received.  This  provision  is  a  declaration  of 
resentatives,  who  have  no  provision  made  the  law  of  New  York,  as  declared  in  Brash 
for  them  by  will,  and  who  have  not  had  v.  Wilkins,  with  the  additional  provision 
their  advancement  in  their  parent's  life,  of  prescribing  the  exact  extent  of  the  proof 
unless  the  omission  in  the  will  should  which  is  to  rebut  the  presumption  of  a 
appear  to  have   been    intentional.      In  revocation,  and    thereby    relieving   the 
South  Carolina,  the  interference  with  the  ooorts  from  all  difficulty  on  that  embar 

[*123] 
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sitaation^    as    to    lead    to    a    presumption^    that    he    oould     not 

intend  a  disposition  of  property  previously  made^  to  continue  uu- 

nssbg  point"  4  Kent  (5tli  ed.)  525,  et  8eq»  dren  to  the  testator  after  publication  of 
Thu  contingency  is  provided  for  by  stat-  the  wilJ,  instead  of  a  total  revocation  as 
ute  in  Geoi^ia.  The  statute  of  that  state  at  common  law.  The  repeal  of  those 
enacts  that  the  marriage  of  the  testator,  statutes  had  the  effect  to  restore  the  com- 
er the  birth  of  a  child  to*  him,  after  the  mon  law  rule.  Negus  v.  Negus,  ubi  suprct, 
making  of  a  will  in  which  no  provision  Bo,  too,  in  Ohio,  it  seems  that  the  birth 
is  made  in  contemplation  of  such  an  of  a  child  will  operate  as  an  implied 
event,  shall  be  a  revocation  of  the  will,  revocation  of  a  will.  Ash  v.  Ash,  9  Ohio 
In  considering  the  provisions  of  this  stat-  St.  383 ;  Evans  v.  Anderson,  15  Ohio  St 
Qte,  it  was  said  bj  McCay,  J. :  ''  The  re-  324.  And  where  the  testator  survives  the 
vocation  is,  bj  these  words,  (of  the  statute)  child,  the  will  having  been  revoked  bv 
made  to  turn,  not  upon  any  provision  the  birth  of  the  child,  it  is  not  revived 
made  for  the  wife  or  child,  but  upon  by  the  fact  that  the  test&tor  survived  the 
whether  the  testator,  by  kUwiU,  has  made  child.  Ash  v.  Ash,  vbi  suprtL  And  it 
a  provision  for  aueh  an  etfenL  If,  bj  his  seems  that  the  same  rule  prevails  in 
will,  he  has  done  so,  the  will  is  not  re-  Pennsylvania  as  to  the  revocation  by  im- 
voked ;  if  he  has  not,  it  is  revoked.  It  plication  on  account  of  the  birth  of  a. 
is  immaterial  whether  this  provision  for  child.  But  such  revocation  is  not  absolute 
the  €vaU  is  a  provision  for  the  benefit  of  as  at  common  law,  but  only  pro  kaUo,  and 
the  wife  or  chUd  or  not ;  it  is  enough  if  it  that,  too,  only  in  case  no  provision  i* 
is  fior  the  event  ^  the  provmoM  af  (As  wJX  made  in  the  will  for  after-bom  children* 
meet  the  requirements  of  the  statute,  it  is  Walker  v.  Hall,  84  Penna.  8t  488 ; 
not  revoked ;  if  ihey  do  not,  it  is  revoked.  Young's  Appeal,  39  Penna.  St  115 ;  Ed- 
Whether  the  wife  or  child  is  provided  for  wards'  Appeal,  47  Penna.  St  144 ;  Tom* 
in  some  other  way  has  wiOiing  to  do  with  linson  v.  Tomlinson,  1  Ash.  224 ;  Coates 
it;  the  law  by  its  express,  positive  terms,  v.  Hughes,  3  Binn.  498 ;  Hollingsworth's 
makes  it  turn  upon  the  provisions  of  the  Appeal,  51  Penna.  St  518 ;  Groevenor  «. 
wilL"  Benpree  v.  Deupree,  45  Qa.  415,  Fogg,  81  Penna.  St  400 ;  WiUard's 
439.  See  also  Holloman  v.  Copeland,  10  estate,  68  Penna.  St  327.  The  provision 
Ga.  79.  And  in  Virginia,  marriage  and  extends  to  the  case  of  a  child  en  iwnA-s  sa 
the  birth  of  a  child  will  work  a  revoca-  mere.  McKnight  v.  Bead,  1  Whart  218. 
tioD.  Wilcox  V.  Bootes,  1  Wash.  (Va.)  A  recital  in  the  will,  as foUows:  "Having 
140.  But  this  rule  will  not  apply  to  the  utmost  confidence  in  her  (wife's)  in- 
children  bom  to  the  testator  by  a  second  tegrity  and  believing  that  should  a  diild 
wife,  to  whom  he  was  married  after  the  be  bom  to  us,  she  will  do  the  utmost  to 
making  of  the  will,  there  being  children  rear  it  to  the  honor  and  glory  of  its 
of  the  first  marriage.  Yerby  v.  Yerby,  3  parents,"  is  not  such  a  provision  for  an 
CSall  334.  And  in  Iowa  it  is  held  that  after-bom  child  as  would  prevent  revoca- 
the  subsequent  birth  of  a  cMld  will  ope-  tion  pro  tanto  of  the  will.  Walker  v.  Hall, 
rate  as  a  revocation  of  a  wiU.  Fallon  v.  ubi  supra.  But  see  Beck  v.  Metz,  25  Mo. 
Chidester,  46  Iowa  588 ;  Negus  v.  Negus,  70.  In  Tomlinson  v.  Tomlinson,  ubi  supra, 
Id.  487;  McCnllumv.  McKenzie,  26  Iowa  it  is  said  that  the  reason  the  birth  of  a 
510 ;  Carey  v.  Baughn,  36  Iowa  540.  The  child  will  work  a  revocation  of  the  will 
statute  of  Iowa  in  force  prior  to  the  code  is  because  it  produces  a  change  in  the 
of  1851  provided  for  a  partial  revocation  duties  and  obligations  of  the  testator, 
of  the  will  in  case  of  the  birth  of  chil-  But  the  appointment  of  the  wife  as  testa- 
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changed.  ^    This  rule  (which  was  borrowed  from  the  civil  law)  (e)  was 

applied  by  the  ecclesiastical  courts  to  wills  of  personalty^  at  an  earlj 

mentary  guardian  will  not  be  revoked  by  omisBion  was  intentional.  Chace  v.  CSuce, 
the  birth  of  a  child.  Hoi  lings  worth's  6  B.  I.  407;  PoUer  «.  Brown,  11  B.  L 
Appeal,  vbi  supra.  In  Indiana  the  birth  232.  Bat  in  Maryland  it  was  doabted 
of  a  child  to  the  testator  after  the  execa-  whether  this  would  operate  as  a  revoca- 
tion of  his  will  works  an  entire  reyocation  tion.  Tongue  v,  Morton,  6  Harr.  A  J. 
of  the  will,  provided  that  no  provision  is  21.  It  appears  that  in  New  Jersey  legn- 
made  in  the  will  for  after-bom  children,  cies  for  ^*  children  bom  and  to  be  bom" 
Hughes  V.  Hughes,  37  Ind.  183.  So,  too,  will  prevent  the  operation  of  the  act  of 
in  the  case  of  a  posthumous  child.  Morse  1824,  providing  for  revocation  pro  tanb 
V.  Morse,  42  Ind.  365.  In  Connecticut  ofthewiUas  to  a  posthumous  child,  "if 
■all  wills,  legacies  and  testamentary  dispo-  neither  provided  for  by  settlement,  nor 
«itions,  whether  total  or  partial,  are  re-  disinherited."  Stevens  v.  Shippen,  1 
Toked  by  the  iftrth  of  a  child.  Bev.  Stew.  (N.  J.)  487.  And  in  Missoori  it 
Stats.  Ck)nn.  1849,  tit  XIY.,  ch.  1.  And  has  been  held  that  a  provision  in  a  will 
in  Bhode  Island  a  will  is  revoked  pro  that  a  certain  child  shall  take  no  part  of 
tantOf  at  least,  by  ttie  after  birth  of  a  the  estate,  is  a  sufficient  provision  for 
child    not   provided    for,  even  if  such  such  child,  under  the  statute  to  prevent  a 

5.  The  marriage  of  the  testator,  subse-  sidered,   and  the  Chancellor  held  that 

quently  to  his  making  his  will,  and  the  implied  revocations  were  not  within  the 

birth  of  issue  from  that  marriage,  works  statute  of  frauds,  but  that  the  subsequent 

an  implied  revocation  of  the  will,  on  marriage  and  birth  of  a  child  are  an 

account  of  the  presumption  that  a  testator  implied  revocation  of  a  will,  both  of  real 

intends  to  arrange  the  disposition  of  his  and  personal  estate ;  but  that  such  implied 

estate  in  accordance  with  the  new  duties  revocations  were  presumptive,  merely,  and 

which  devolve  upon  him  from  the  new  might  be  rebutted  by  circumstances.  The 

relations  which  he  has  assumed.    But  it  rule  that  marriage  and  birth  of  children 

being  a  presumption  of  intention,  this  pre-  are  an  implied  revocation  of  a  will  dis* 

sumption  may  be   rebutted.      Brady  «.  posing  of  the  whole  estate,  where  there 

Cubitt,  Dougl.  31.    But  it  is  said  in  Sherry  is  no  provision  either  in  the  will  or  out 

V.  Lozier,  1  Bradf.  437,  that  by  the  eccle-  of  it,  for  such  change  of  circumstanoes, 

siastical  and  common  law,  this  presump-  applies  as  well,  where  the  testator  has 

tion  could  not  be  rebutted.    Although  children  by  a  former  wife.    Havens  «. 

the  change  of  circumstances  of  the  testa-  Van  Den  Bui^h,  1  Denio  27.    But  see 

tor  arising  from  marriage  and  the  birth  Yerby  v.  Yerby,  3  Call  334.    Bat  soch 

of  issue  has  long  been  held  to  effect  an  implied  reyocation  may  be  rebutted  by 

implied  revocation  of  a  will,  it  is  as  any  circumstances  showing  that  the  testa- 

strongly  held  that  one  of  these  ingredi-  tor  intended  the  will  to  stand.    Havens 

ents  is  essential  to  work  an  implied  revo-  v.  Van  Den  Burgh,  vhi  supra, 
cation,  and  that,  both    of  them  being        (e)  Rules  of  the  civil  law  in  regard  to 

wanting,  any  other  change  in  the  testa-  filial  claims  to  a  provi8ion.~The  civil 

tor's  circumstances  will  not  work  an  im-  law  evinced  a  marked  anxiety  to  guard 

plied  revocation  of  a  previous  will.  Dela-  children  from  the  consequences  of  negli* 

field  V.  Parrish,  1  Bedf.  1.    In  the  case  gent  omission,  or   capricious  ezclnsion 

of  Brush  V,  Wilkins,  4  Johns.  Ch.  506,  from  the  testamentary  dispositions  of  their 

this  question  was  very  thoroughly  con-  parents.    To  exclude  a  son,  it  was  not 
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period,  (/)  and  was  more  recently  and  reluctantly  extended  to  devises 
of  freehold  estates,  its  application  to  which  had  been  supposed  to  be. 

reroeatioii.    Block  v.  Block,  3  Mo,  407 ;  all  there  is/'  that  is  not  sufficient  to  shoir 

Poands  «.  Dale^  48  Mo.  270.    And  a  be-  intention  to  omit  the  child.    Bancroft  «. 

^uest  to  a  son-in-law  is  a  naming  of  the  Ives,  3  Gray  367.    But  that  the  omission 

daughter  within  the  statute.     Hocken-  of  one   child  was  intentienal   may  be 

smith  «.  Slosher,  26  Mo.  237.    And  the  shown  by  parol.    Wilson  v.  Fosket,  6 

mention  of  a  deceased  daughter,  nothing  Mete  400;  Buckley  v.  Gerard,  123  Mass, 

being  said  of  her  children,  raises  the  pre-  8 ;    Conyerse  v.  Wales,  4   Allen    512 ; 

sumption  that  they  were   intentionally  Bamsdill  v,  Wentworth,  101  Mass.  125; 

omitted.    Guitar  v.  Gordon,  17  Mo.  408;  Lorieuz  v.  Stellar,  5  Iowa  196.    But  in 

See,  too,  Wetherall  v,  Harris,  51  Mo.  65.  some   states   this   cannot  be  shown  by 

In  Massachusetts,  if  it  is  evident  from  parol.     Ghace  v.  Chace,  6  B.  I.  407 ; 

the  will  that  the  child  was  in  oontempla-  Bradley  v.  Bradley,  24  Mo.  311 ;  Estate 

tion  of  the  testator,  he  cannot  claim  a  of  Gkirraud,  35  Cal.  336.    And  where  the 

distribntiye  share  of  the  estate.    Church  testator  omits  to  make  provision  for  one 

9.  Crocker,  3  Mass.  17 ;  Wild  v.  Brewer,  child,  the  will  will    be  approved   and 

2Mafis.570;  Prentissv.  Prentiss,  11  Allen  established,  although  it  does  not  appear 

47, 49.    But  after  the  making  of  the  will,  that  the  omission  was  intentional.   Doane 

and  the  birth  of  the  omitted  child,  if  the  «.  Lake,  32  Me.  268.    In  Blagge  v.  Miles, 

testator  say  to  his  wife,  "you  will  have  1  Story  C.  0.  426,  it  was  said  that  the 

sufficient  that  he  was  not  named  in  his  eongHtuHonem,  eum,  qui  in  poUtUUe  parenHs 
fiither^s  will,  but  it  was  necessary  expressly  JuerU,  testamentwn  ^us  rumpihur,  quasi 
to  disinherit  him.  "  Qui  filium  in  poteS"  agnatione  sui  hoeredis,"  Lib.  2,  c.  16,  2  1* 
taU  kabet,  eurare  dAet,  vi  eum  hoeredem  The  civil  law,  too,  left  it  open  to  children 
iutUuatf  vd  exharedem  eum  nominaHm  to  complain,  not  only  that  they  were 
fadaL  Alioquin,  si  eum  sileTiHo  praUrie-  omitted  in  a  will,  but  that  they  were  un* 
rilfXMiiliUr  teslabitur;  adeo  quidem  %U  et  justly  disinherited;  and  the  suggestion 
A  wpo  poire  jUvus  mortuus  sit,  nemo  hares  in  such  a  case  was,  that  the  testator  was 
«z  CO  tetUniMfnJU)  existere  possU;  quia  scilicet  disordered  in  his  senses,  though,  to  sup- 
oft  imHo  non  eonstUerii  testamenhtm,"  Just  port  his  allegation,  it  was  only  necessary 
lost.,  lib.  2,  c  13,  2  5.  And  the  rule  to  prove  that  the  will  was  inconsistent 
was  extended  to  the  children  of  a  son  who  with  the  duty  of  a  parent.  See  Just, 
was  dead,  or  ceased  to  be  under  his  £ith-  Inst.,  lib.  %  c.  18,  De  inofflcioso  testamenio. 
el's  power ;  and  was  further  extended  by  Happily  these  laws,  so  hostile  to  the  spirit 
Justinian  to  all  the  children  of  a  testator,  and  genius  of  our  free  constitution,  have 
female  as  well  as  male,  and  all  the  other  never  found  a  reception  in  this  country, 
debcendants  by  the  male  line.  Lib.  2,  c.  whose  sound  policy  it  has  been  to  leave 
13,  {5.  And  even  the  arrogation  of  an  unfettered  the  power  of  disposing  of 
independent  person,  or  the  adoption  of  a  property. 

child  under  the  power   of  its  natural  (/)   Overbury  v.  Overbury,  2  Show. 

pu«nt  (in  respect  of  which  the  civil  law  242;  Lugg  v.  Lngg,  2  Salk.  592,  [1  Ld. 

makes  special  provisions),  was  a  revocar  Baym.  441,   12  Mod.  236 ;]    Brown  v. 

tion  of  an  antecedent  will.  *'Si  quis  enim  Thompson,  1  £q.  Ab.  418,  pi.  15 ;  Eyre 

post  /actum  testamentium  adoptaverit  sibi  v.  Eyre,  1  P.  W.  304^  n.,  and  cas.  dt.  2 

fiivm  per  imperalorem,  eum,  qui  est  mU  Ed.  266, 1  Phillim.  478. 
nrts  out  per  proBiorem,  secundum  nostram 
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precluded  by  the  statute  of  frauds  ;(^)  but  Christopher  v.  Christo- 
]>Iier,  (A)  which  occurred  in  1771,  and  another  decision  which  speedily 
iollowed,  (f)  closed  all  controversy  on  the  point.  The  case  of  Christo- 
pher V.  Christopher  also  decided,  that  the  revocation  was  not  confined 
to  the  case  of  an  unmarried  testator ;  but  equally  applied,  where  a 
married  man  made  a  will,  then  survived  his  wife,  married  again,  and 
had  issue  by  his  second  wife.  It  was  also  immaterial  that  the  birth 
of  the  child  was  posthumous,  and  that  the  probability  of  such  birth 
was  never  disclosed  to  the  testator ;  as  the  doctrine  does  not  sappo^e 
that,  in  every  particular  instance,  an  intention  to  revoke  actually 
exists;  but  it  annexes  to  the  will  a  tacit  condition,  that  the  party  doea 
not  intend  it  to  come  into  ^operation  if  there  should  be  a  total  change 
in  the  situation  of  his  family,  (k) 

It  has  never  been  decided,  whether  to  produce  revocation  the  ehil- 
whtShw  ohii-  ^^^^  must  spring  from  the  subsequent  marriage,  or  it  is 
spiSS«^ft?m  sufficient  that  a  testator  has  future  children  of  an  existing 
JJUl^^SJI^^  marriage,  survives  his  wife,  and  then  marries  again,  bat 
has  no  children  by  the  second  wife.  In  Gibbons  v.  Caunt,  (1)  Sir  H 
P.  Arden,  M.  B.,  inclined  to  the  conclusion,  that  the  order  of  the 
events  made  no  difference,  and  that  the  will  was  equally  revoked  in 
either  case. 

[Marriage  and  the  birth  of  issue  do  not  produce  revoottion  of  » 
Eflbotofpro-  will  made  before  1838,  where  there  is  a  provision  made 
i^iorewifeor     for  the  wifc  and  children  by  the  will  itself,  (m)  or,  itia 

efaUdren,  or  .51  1  1  -i  mi 

both.  conceived,  by  settlement  executed  previously  to  the  wuL 

BevUed  Statatfis  of  Massachusetts  1835,  Warner  «.  Beach^4  Qnj  162;  WUdsri;^ 

ch.  62;  {  21,  proYiding  for  the  case  of  a  Thayer,  97  Mass.  439 ;  Brash  «.  WilkiiiVr 

desoendant  having  no  provision  in  the  4  Johns.  Gh.  506 ;   Havens  v.  Van  Ben 

will  of  his  ancestor,  do  not  apply  to  cases  Bui^h,  1  Denio  27 ;  M'Oaj  «.  M'Oty,  I 

where  the  testator  has  a  power  of  ap-  Morph.  447 ;   Lozings  v.  Marsh,  6  WalL 

pointment  over  an  estate  to  dispose  of  the  837 ;  Waterman  v.  Hawkins,  68  Me.  156 ; 

inheritance,  hat  only  to  cases  where  the  Estate  of  Uti^  43  Oal.  200 ;  Bradley  f. 

testator  owns  the  estate  in  fee.    See  also  Bradley,  24  Mo.  311 ;  Haigadine  «i  PuUe^ 

(g)  See  Parsons  v.  Lanoe,  1  Yes.  192,  Gas.  709, 13  Jar.  350.] 

[1  Wils.  243,  Amh.  557 ;]  Gjbhons  v.  (I)  4  Yes.  848. 

Caant,  4  Yes.  848.  [(m)  Kenebel  v.  Scrafton,  2  East  630. 

(A)  Dick.  445,  cit  4  Burr.  2182.  This  decision  was  overlooked  by  Sir  & 

(ft)  Spragae  v.  Stone,  Amb.  721.  Gresswell  in  In  re  CSadywold,  1  Sw.  A  Tr. 

{k)  Doe  9.  Lancashire,  5  T.  B.  49;  34^  27  L.  J.,  Prob.  36,  which  cannoir 

[Israeli  v,  Bodon,  2  Moo.  P.  C.  G.  51 ;  therefore^  be  taken  as  an  authority. 
Matson  v.  Magrath,  1  Bob.  680,  6  No. 
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But  it  follows,  from  the  doctrine  before  alluded  to,  viz.,  that  thb  kind 
of  revocatioD  is  the  r&salt  of  a  tacit  condition  annexed  to  the  will, 
taken  in  connection  with  the  circumstances  as  they  exist  at  the  date 
of  its  execution,  that  a  provision  for  wife  and  children,  under  a  settle- 
ment executed  afier  the  will,  cannot  prevent  revocation,  as  it  might 
have  done,  if  the  question  had  been  one  merely  of  intention,  (n) 
Neither  will  a  provision  for  the  wife  alone  suffice,  tliough  made  before 
the  will ;  (o)  and  it  is  not  clear  that  a  provision  for  children  alone, 
though  made  before  the  will,  would  be  sufficient  for  that  purpose ;  for 
smoe  the  revocation  by  marriage  and  the  birth  of  children  results  from 
a  tacit  condition  annexed  to  the  will,  that  it  shall  be  so  revoked  unless 
both  wife  and  children  are  provided  for,  and  is  not  dependent  on  the 
testator's  intention,  no  circumstance  demonstrative  of  a  contrary  inten- 
tion on  his  part,  such  as  a  provision  for  children  (though  the  birth  of 
children  necessarily  supposes  marriage,)  can  affix^t  the  question.  And 
Eenebel  v,  Scraflton  (before  referred  to)  in  t^rms  confines  the  exception 
to  the  case  where  both  wife  and  children^are  provided  for.] 

According  to  the  opinions  of  Lord  Mansfield,  (j>)  Lord  Ellen- 
*borough,  (g)  [and  Tindal,  C.  J.,]  (r)  the  revocation  does  Mfeot  when 
not  take  place,  where  the  will  disposes  of  less  than  the  pwtiaujoniy. 
whole  estate.  Supposing  this  to  be  clear  (though  it  has  never  been 
positively  decided,)  it  would  remain  to  be  considered,  whether  a  will 
which  actually,  though  not  professedly,  disposes  of  the  testator's  entire 
estate,  as  where  there  are  particular  gifts  sufficient  to  absorb  the  whole, 
but  no  residuary  disposition,  falls  within  the  principle.  [Considering, 
however,  that  the  inquiry  is  not  what  tlie  testator  intended,  but  of  the 
fact  whether  the  wife  and  children  be  provided  for,  it  can  scarcely  be 
doubted  that  this  question  would,  if  it  arose,  be  answered  in  the 

^  Mo.  423 ;   Burch  v.  Brown,  46  Mo.  on  Wills  292-302 ;  Wms.  Ex'n  (6th  Am. 

441;  McConrtney  v.  Mathes,  47  Mo.  633;  ed.)  229-241;  1  Powell  on  Deyiaes  ^ 

Schneider  v.  Eoester,  54  Mo.  600;  Bresee  Haeq,;  2  OreenL  Ev.,  {{  6S4^  6S5. 
«.  Stiles,  22  Wis.  120.    See,  too,  1  Bedf. 

(»)  Israeli  v.  Kodon,  Moo.  P.  0.  G.  61 ;  £11. 14,  2  Nev.  A  P.  604,  which  seems  to 

«verniling  Talbot «.  Talbot,  1  Hagg.  706 ;  oyermle.  Brown  v,  Thompson,  1  Eq.  Ah. 

JohnsoQ  «.  Wells,  2  Hagg.  661,  and  ap-  413,  pi.  16.] 

parenUy  Ex  parte  Earl  of  Dchester,  7  Ves.  ( p)  Brady  9.  Cubit,  Doug.  81. 

848.    See  also  Matson  V.  Magrath,  1  Bob.  (q)  Kenebel  v.  Scrafton,  2  East  641. 

^  6  No.  Css.  709,  18  Jar.  860.  [(r)  Marston  v.  Boe  d.  Fox,  S  Ad.  A 

(0)  Marston  v.  Boe  d.  Fox,  8  Ad.  A  Ell.  67.] 

[♦125] 
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affiimative.]  In  Marston  v.  Roe,  (a)  it  was  contended,  that  the  descent 
of  an  afler-aoquired  real  estate  upon  the  child,  in  whose  favor  the  will 
was  contended  to  be  revoked,  prevented  the  revocation;  but  Tindal,. 
C.  J.,  who  delivered  the  judgment  of  the  Court  of  Exchequer  CSham- 
ber,  expressed  a  decided  opinion  against  allowing  the  question  of  revo- 
cation, depending  upon  a  tacit  condition  annexed  to  the  will,  to  be 
influenced  by  circumstances  posterior  to  its  execution ;  though,  as  the 
court  considered  that  what  had  here  descended  to  the  child  was  a  mere 
legal  estate,  the  case  did  not  raise  the  point. 

It  seems,  also,  that  marriage  and  the  birth  of  a  child  or  children 
wninotre-       revokc  a  will  which  is  subject  to  the  old  doctrine,  (Hily 

voiced  in  ikvor  ,  '         "^ 

^anre-Mdirt^  where  the  effect  of  throwing  open  the  property  to  the 
disposition  of  the  law,  would  be  to  let  in  such  afler-bom 
child  or  children ;  for,  if  it  would  operate  for  the  exclusive  benefit  of 
a  pre-existing  child,  the  ground  for  subverting  the  will  fails.  Thus, 
in  Sheath  v.  York,  (t)  where  a  testator  having  a  son  and  two  daughters, 
directed  his  real  and  personal  estate  to  be  sold  for  payment  of  his  debts 
and  for  the  benefit  of  those  children.  The  testator  was  at  that  time  a 
widower,  he  married  again,  and  had  issue,  one  child.  The  question 
arose  on  a  bill  filed  by  the  creditors  for  a  sale,  whether  the  will  was 
revoked  as  to  the  real  estate.  Sir  W.  Grant  held  that  it  was  not. 
''In  all  the  cases,''  he  said,  ''the  will  has  been  that  of  a  person,  who,, 
having  no  children  at  the  time  of  making  it,  has  afterwards  married,, 
and  had  an  heir  bom  to  him.  The  effect  has  been  to  let  in  such  after- 
born  heir  to  take  an  estate  disposed  of  by  will  made  before  his  birth. 
The  condition  implied  in  these  cases  was,  that  the  testator,  when  *ht 
made  his  will  in  favor  of  a  stranger,  or  more  remote  relation,  intended 
that  it  should  not  operate  if  he  should  have  an  heir  of  his  own  body.. 
In  this  case,  there  is  no  room  for  the  operation  of  such  a  condition,  as 
this  testator  had  children  at  the  date  of  the  will,  of  whom  one  was  his 
heir  apparent,  and  was  alive  at  the  period  of  the  second  marriage,  of 
the  birth  of  the  children  by  that  marriage,  and  of  the  testator's  death. 
Upon  no  rational  principle,  therefore,  can  this  testator  be  supposed  U> 
have  intended  to  revoke  his  will  on  account  of  the  birth  of  other 
children,  those  children  not  deriving  any  benefit  whatever  from  the 
revocation,  which  would  have  operated  only  to  let  in  the  eldest  son  U> 
the  whole  of  that  estate,  which  he  had  by  the  will  divided  between  the 
eldest  son  and  the  other  children  of  the  first  marriage." 

(•)  8  Ad.  A  Ell.  14.  (0  1  Yes.  &  B.  390. 
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The  reasoniog  of  the  M.  K.  extends  onlj  to  cases  in  which  the  heir 
is  among  the  pre-existing  children ;  and;  it  is  probable^  S^!^^  ^^^ 
that  the  revocation  woald  t^ike  effect,  notwithstanding  the 
existence  of  such  children^  where  the  consequence  of  the  intestacy 
would  be  to  cast  the  estate  on  one  of  the  subsequently-born  children 
(being  an  eldest  or  only  son^)  or  upon  the  children  of  both  marriages 
(all  being  daughters.)  Such  is  the  rule  in  regard  to  personal  estate 
(diis,  or  at  least  the  children's  share  of  it,  being  distributable  among 
all  the  children  pari  passu,)  a  testamentary  disposition  of  which  has 
been  decided  to  be  revoked  by  a  subsequent  marriage  and  birth  of 
children^  notwithstanding  the  prior  existence  of  children,  (u)  These 
obfiervatioos  assume,  that  the  effect  of  the  will  being  revoked  by  the 
application  of  the  doctrine  in  question,  will  be  to  produce  intestacy ; 
but  this  is  not  necessarily  the  case ;  for  jthe  consequence  of  the  revoca- 
tion might  have  been  (x)  to  revive  a  prior  uncanceled  will,  which  con- 
tained a  provision  for  the  wife  and  children,  protecting  it  from  the 
levocation  which  the  marriage  and  the  birth  of  children  produced  on 
the  subsequent  will. 

At  one  period^  it  appears  to  have  been  supposed,  that,  if  tlie  child 
or  children,  whose  birth. had  revoked  or  contributed  to  p«*th  of  pwid 

'  in  testator's 

revoke  the  will,  died  in  the  lifetime  of  the  testator,  this  Jifeume  immar 
event  would  restore  its  efficacy;  the  reasoning  being 
founded  on  a  fancied,  but  evidently  mistaken  analogy  to  the  case  of  a 
will  whose  operation  has  been  restored  by  the  destruction  of  a  subse- 
*quent  revoking  or  inconsistent  will,  (y)  The  latter  doctrine,  however, 
is  obviously  a  consequence  of  the  ambulatory  state  of  the  instrument 
during  the  testator's  lifetime,  and  stands  upon  grounds  which  do  not 
apply  to  the  class  of  revocations  under  consideration ;  and  therefore  it 
has  been,  in  later  times,  most  properly  adjudged,  that  a  will,  once 
revoked  by  marriage  and  the  birth  of  a  child,  continues  revoked,  not- 
withstanding the  decease  of  such  child  before  the  will  takes  effect,  {z)^ 

(«)  Holloway   v.   Clarke,   1  Phillixn.  413 ;  Sullivan  v.  SnUivan,  cit.  1  Phillim. 

839;  [Walker  v.  Walker,  2  Curt.  S54;]  343;  Emerson  v,  Boville,  1  PhiUim.  324. 

flee  also  Gibbons  v.  Caunt,  4  Ves.  849;  6.  Ash  v.  Ash,  9  Ohio  St.  383.    The 

Wright  V.  Netherwood,  2  Salk.  by  Evans,  provision  of  the  statute  of  Mississippi, 

693,  n.  (Kev.  Code  1871,  ch.  54,  J  2389,)  is  to  the 

[(z)  Not  since  1  Vict,  c  26,  2  22.]  efiect  that  every  last  will  and  testament, 

(y)  Wright  V.  Netherwood,  2  Salk.  by  made  when  the  testator  had  no  child 

Evans,  593,  n. ;  2  Phillim.  266,  n.  living,  where  any  child  he  might  have  is 

(«)  Helvar  v.  Helyar,  cit.  1  Pliillim.  neither  provided  for  nor  mentioned,  and 
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[It  seemS;  therefore^  that  the  rule  of  law  is  this^  that  a  will  executed 
Rule  to  be         before  the  statute  1  Vict,  c.  26,  is  revoked  by  subf^equent 

deduced  from  '    ,         '  ;  .        .  i 

the  caBefl.  marriage  and  the  birth  of  issue^  unless  provision  is  made 

for  them  by  the  will;  or  by  previous  settlement;  or  unless  revocation 
would  produce  no  benefit  to  those  objects.]  It  was  for  a  long  time  a 
Parol  evidenoe  question  whether  the  presumed  revocation  could  be  rebnt- 

of  intention  ■*  i.ti-a«  11 

inadmjasibie.  tcd  by  parol  evidence  [of  circumstances  or  declarations 
showing  merely  a  contrary  intention  on  the  part  of  the  testator.]  In 
Brady  v.  Cubit,  (a)  Lord  Mansfield  considered  the  evidence  to  be  ad- 
missible; but  his  notion  was  warmly  oppased  in  Goodtitle  v.  Otway  (A) 
by  Eyre,  C.  J.,  who  observed  that  in  cases  of  revocation  by  operation 
of  laW;  the  premvmptio  juris  is  so  violent^  that  it  does  not  admit  of 
circumstances  to  be  set  up  in  evidence  to  repel  it  Lord  Kenyon  and 
BuIIer^  J.;  in  Doe  v.  Lancashire^  (c)  also  strongly  expressed  their  ohjec- 
tion  tO;  and  disregard  of^  the  parol  evidence,  which  had  been  adduced 
to  show  that  the  testator  intended  to  make  another  will  excluding  the 
child^  whose  birth^  with  the  previous  marriage^  produced  the  revoca- 
tion. Sir  R.  P.  Arden^  M.  B.,  in  Gibbons  t;.  Caunt,  (d)  said^  that  he 
believed  they  went  the  length  of  admitting  the  evidence^  but  he  did 
not  like  it.  In  Kenebel  v.  Scrafton^  {e)  parol  evidence  of  an  intention 
not  to  revoke  was  offered ;  but  Lord  Loughborough^  on  sending  the 
case  to  the  Court  of  K.  B.,  observed;  ^4hat  the  parol  evidence  did  not 
weigh  at  all,  being  only  conversations^  and  not  amounting  to  a  repub- 
lication, a  court  of  law  would  pay  no  regard  to  it :''  but  the  conclu- 
sion at  which  the  court  arrived  on  another  point  rendered  it  unneces- 
sary to  enter  into  the  question  of  the  admissibility  of  the  evidence. 
This  question  has  now  been  set  at  rest  by  Marston  v.  Roe,  (J)  in  which 
the  judges  *after  an  elaborate  argument,  unanimously  decided  against 
the  admissibility  of  the  evidence,  as  being  productive  of  the  evils^  the 
prevention  of  which  was  the  great  object  of  the  enactments  respecting 
wills  in  the  statute  of  frauds.  This  view  of  the  subject^  of  coarse, 
excluded  the  applicability  of  the  cases  in  the  ecclesiastical  conrt8|  where 

if  at  the  time  of  his  death  he  shall  have  (a)  DougL  31. 

a  child  or  shall  leave  his  wife  enderUe  of  (6)  2  H.  Bl.  522. 

child,  which  shall  be  born,  shall  have  no  (e)  6  T.  B.  61. 

efiect  daring  the  life  of  such  after-bom  {d)  4  Yes.  S48. 

child,  and  shall  be  void,  onless  the  child  (e)  5  Yes.  663,  2  East  530. 

die  without  having  been  married  or  with-  (/)  8  Ad.  &  £L  14    [This  case  seems 

oat  leaving  issue  capable  of  inheriting,  to  have  been  overlooked  hy  Sir  K  Sogdoi 

and  before  sach  ohild  shall  have  attained  in  Hall  v.  Hill,  1  D.  &  War.  114^  115.] 

twenty-one  years. 
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the  evidence  was  long  admitted  in  regard  to  wills  of  personal  estate,  {g) 
No  question  of  this  nature  can  occur^  under  any  will  made  since  the 
year  1837,  as  the  act  1  Vict.,  c.  26,  §  18,  has  provided,  wui«m«de 
''That  every  will  made  by  a  man  or  woman  shall  be  luiety  revoked 
revoked  by  his  or  her  marriage  (except  a  will  made  in  under  ivio*., 
ezerdse  of  a  power  of  appointment,)  when  the  real  or  per- 
flODal  estate  thereby  appointed  would  not,  in  default  of  such  appoint- 
ment, pass  to  his  or  her  heir,  customary  heir,  executor,  or  administra- 
tor, or  the  person  entitled  as  his  or  her  next  of  kin  under  the  statute 
of  distributions;  (A)  and  (section  19)  that  "no  will  shall  be  revoked  by 
any  presumption  of  an  intention  on  the  ground  of  an  alteration  in 
circumstances/' 

These  clauses  suggest  only  two  remarks : — 

1st,  That,  unless  in  the  expressly  excepted  cases,  marriage  alone 
will  produce  absolute  and  complete  revocation,  as  to  both  R«marin  npon 
real  and  personal  estate;  and  that  no  declaration,  however 
explicit  and  earnest,  of  the  testator's  wish  that  the  will  should  continue 
in  force  after  marriage,  still  less  any  inference  of  intention  drawn  from 
the  contents  of  the  will,  and,  least  of  all,  evidence  collected  aliwndtj 
will  prevent  the  revocation. 

2nd,  That  merely  the  birth  of  a  child,  whether  provided  for  by  the 
will  or  not,  will  not  revoke  it ;  the  legislature,  while  it  invested  with 
a  revoking  efficacy  one  of  the  several  circumstances  formerly  requisite 
to  produce  revocation,  having  wholly  disregarded  the  other. 

The  new  rule,  though  it  may  sometimes  produce  inconvenience,  has 
at  least  the  merit  of  simplicity,  and  will  relieve  this  branch  of  testa- 
mentary law  from  the  many  perplexing  distinction!^  which  grew  out 
of  the  pre-existing  doctrine. 

*[Wills  made  before  1838  are  still  governed  by  the  old  law,  so  fiur 
19  re8i)ect8  revocation  by  marriage,  and  the  birth  of  issue,  wnis  made 

Ti  .  ^  .  before  I  Viot, 

oj  section  34  of  the  act  1  Vict.,  c.  26,  it  is  enacted,  that  o-  2»,  how 

revoked  suioe 

"the  act  shall  not  extend  to  any  will  made  before  the  Ist  thatao*. 

{g)  8ee  Gibbens  v.  Cross,  2  Ad.  455;  was  to  the  donee's  children,  who  hap- 

Fox  9.  Marston,  1  Curt.  494.    [The  prao-  pened  to  be  also  his  next  of  kin  under 

tioe  of  those  courts  is  now  altered  in  con-  the  statute,  the  exception  was,  neverth^ 

formity  with  Marston  «.  Koe ;  Israeli  v.  less,  held  to  apply.  In  re  Fitzroy,  1  Sw. 
Bodon,  2  Moo.  P.  C.  C.  51;  Matson  v.  '  <&Tr.  133;  In  re  Fenwick,  L.  R,  1  P.  A 

ftagrath,  1  Bob.  680,  6  No.  Cas.  709, 13  D.  319.    A  fartwri  where  the  limitation 

Jor.  350.  in  default  is  to  some  only  of  the  statutory 

(A)  /.  e.,  next  of  kin,  as  such.    Where  next  of  kin.    In  re  M'Vicar,  L.  B.,  1  P. 

the  limitation  in  default  of  appointment  A  D.  671. 
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January  1838  f  and  although  (as  we  shall  hereafter  see)  (i)  all  aots  of 
revocation^  which  are  apparent  on  the  faoe  of  the  wUlj  must^  as  to  wills 
made  before  that  date^  be  executed  in  conformity  with  the  require- 
ments of  the  new  law;  yet  this  section  leaves  all  other  modes  of 
revoking  such  wills — namely^  those  which  do  not  appear  on  the  face 
of  the  will — ^to  the  operation  of  the  old  law;  and^  consequently,  mar- 
riage alone,  without  the  birth  of  children,  will  not,  at  the  present  day, 
revoke  a  will  made  before  1838.  (£)] 


SECTION  11. 

By  Bmming^  OanoeUngy  Tearing,  or  ObUteraiting. 

By  the  6th  section  of  the  statute  of  frauds  {[)  [it  is  enacted  ''  that 
Sui^lwdBby  ^^  devise  in  writing  of  any  lands,  tenements  or  heredita- 
ta^*^<JSini.  ments,  nor  any  clause  thereof,  shall  be  revocable  otherwise 
und^tiffow**  *'^*°  ^y  sonie  other  will  or  codicil  in  writing,  or  other 
^^'  writing  declaring  the  same,  orj  by  burning,  canceling, 

tearing,  or  obliterating  the  same  by  the  testator  himself,  or  in  his  pres- 
ence and  by  his  direction  and  consent ;  [but  all  devises  and  bequests 
of  lands  and  tenements  shall  remain  and  continue  in  force  until  the 
same  be  burnt,  canceled,  torn^^  or  obliterated  by  the  testator  or  his 
directions  in  manner  aforesaid,  or  unless  the  same  be  altered  by  some 
other  will,'^  &c.,  executed  as  therein  mentioned.  But  the]  burning, 
Bevooatioaof  cancellation,  tearing,  or  obliteration  was  not  required  to  be 
•it7-  attested  by  witnesses.?     [As  the  revocation  of  a  will  ot 

[(i)  Brooke  v,  Kent,  3  Moo.  P.  C.  C.  statate  in  regard  to  wills  ha^e  been  oom- 

384^  and  other  cases  post  p.  *143.  plied  with,  it  will   require   something 

(k)  Langford  v.  Little,  2  Jo.  &  Lat.  more  than  verbal  declarations  to  reyoke  a 

638;   In  re  Shirley,  2  Curt  657,  over-  wilL  There  most  be  some  act  done  dearly 

rnliog  a  contrary  dicium  in   Hobbs  v.  indicating  an  intention  to  revoke  it,  sacb 

Knight,  1  Curt.  768.  as  cancellation,  destraction,  removal  from 

(/}  29  Car.  II.,  c  3,  {  6;  Irish  Pari.  7  the  place  of  deposit  or  redamation  from 

Will.  III.,  c.  12,  2  6.]  the  hands  of  the  person  with  whom  il 

7.  Theprovi&ionsof  the  statute  of  frauds  may  have  been  lodged.    Marr  v.  Marr,  2 

in  regard  to  the  revocation  of  wills  by  Head  303 ;  Boylan  (u2s.  Meeker,  4  Dutch, 

cancellation,  &c.,  have  been  very  gen-  274;  Mundy  v,  Mundy,  2  McCart  290; 

erally  adopted  throughout   the  United  Wiight  v.  Wright,  6  Ind.  389 ;  Grains  v. 

States.    Where  the  requirements  of  the  Ghdns,  2  A.  K.  Marsh.  190 ;  Overall  f. 
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personaliy  was  subject  only  to  the  restriction  (m)  of  not  being  altered 
or  changed  hj  any  words,  or  by  will  by  word  of  mouth  only,  except 

Orenll,  lit  8e1.  Caa.   5^3;   Smith  v,  place  in  the  presence  of  the  deceased, 

C3ark,  84  Barb.  140;  Johnson  v.  Brails-  this  may  be  inferred  from  circumstances, 

ford,  2  Nott  A  McC.  272 ;  Means  v.  Moore,  if  the  intention  to  revoke  and  the  destrac- 

8  McCord  282 ;  Smith  v.  Dolby,  4  Harr.  tion    of  the   paper  be  dearly  proved. 

(Del)  850 ;  White  v.  Casten,  1  Jones  L.  Beauchamp's  will,  vbi  supra.    The  ante- 

197 ;  Barker  «.  Bell,  46  Ala.  216 ;  Timon  dating  of  a  will  is  no  revocation,  especially 

a.  Oaffey,  45  Barb.  438 ;  Bums  «.  Bums,  if  it  appear  that  the  intention  of  the  tea- 

4  Serg.  &  B.  295 ;  Qingan  v.  Mitcheltree,  tator  was  to  confirm  and  not  to  revoke 

SlPenna.  St  25;  Brown  «.  Thomdike,  the  will.    Overall  «.  Overall,  Lit  Sel. 

15  Pick.  388 ;  Hise  v,  Fincher,  10  Ired.  Gas.  501.    When  the  seal  and  part  of  the 

139;  Sumner  v.  Sumner,  7  Harr.  &  J.  niune  of  the  testator  have  been  torn  out^ 

388 ;   Hollingshead  v.  Bturgis,    21    La.  and  the  remainder  of  testator's  name  and 

Ann.  450 ;  Belt  v.  Belt,  1  Harr.  &  McH.  the  names  of  the  witnesses  have  been 

409;  Spoonemore  v.  Cables,  66  Mo.  579.  obliterated,  the  will  cannot  be  established 

It  was  said,  in  Barker  v.  Bell,  46  Ala.  216,  by  a  general  allusion  to  *'  my  will ''  in  » 

222,  by  Peters,  J.:    "The  revocation  by  letter  found  with  the  canceled  will,  nor 

cancellation  or  obliteration  by  the  testa-  by   a   conversation    with    the   executor 

tor  himself,    destroys    the    instrument  named  therein  in  regard  to  a  request  con- 

From  the  date  of  the  revocation,  the  will  lained  in  the  will.    White's  Will.  10  G. 

revoked  ceases  to  be  a  testamentary  dis-  £.  Gr.  (N.  J.)  501.    Where  a  will  was- 

position  of  the  maker's  estate.    Such  re-  found  after  the  death  of  the  testator,  and 

Toked  will  is  nothing.    It  can  have  no  twenty-five  years  after  it  was  made,  in  a 

tS&d  as  a  will."    But  the  mere  act  of  barrel  among  waste  paper,  and  torn  or 

cancellation,  unless  it  be   accompanied  worn  into  pieces,  which  were  scattered,, 

with  the  intention  to  revoke  the  will,  will  it  was  held  that  the  questions  whether 

not  operate    as  a  revocation.    Wolf  v.  the  injury  was  done  by  the  testator  or  by 

BolUnger,  62  HI.  368 ;  Smock  «.  Smock,  other  persons,  and  if  by  him,  whether 

8  Stock.  156 ;  Beauchamp's  will,  4  Mon.  accidently  or  intentionally^  and  for  the- 

361 ;  Dan  V.  Brown,  4  Gowen  483 ;  Dickey  purpose  of  revocation,  were  questions  of 

f.  Malechi,  6  Mo.  177.    And  parol  evi-  &ct  for  the  jury.    Lawyer  v.  Smith,  vbi- 

denoe  of*  the  acta  and  declarations  of  the  lupra.    Where  the  testator  wrote  npoa 

testator  may  be  admitted,  to  determine  the  will,  "This  will  is  invalid,''  Ac,  it 

whether  the  will,  found  torn  or  cut,  was  was  held  to  be  a  valid  revocation,  as  sud^ 

mntilated  by  the  testator,  and  with  the  a  writing  upon  the  will  ia  sufficient  with-^ 

intention,  in  that  manner,  to  revoke  it  out  witnesses.  Witter  v,  Mott,  2  Conn.  67  ; 

Patteraon  «.  Hickey,  32  Oa.  156 ;  Lawyer  Card  «.  Grinman,  5  Conn.  164.    And  if  a 

f.  Smith,  8  Mich.  411 ;  Dan  v.  Brown,  4  will  be  duly  executed,  the  declarations  of 

Gowen  483 ;  CoUagan  v.  Bums,  57  Me.  the  testator  are  nof  admissible  to  defeat 

449 ;  Barring  v.  Allen,  25  Mich.  505.    So,  the  testamentary  character  of  the  paper, 

too^  the  declarations  of  the  supposed  tea-  or  to  work  a  revocation  of  it  as  a  will, 

tator,  that  he  had  no  will,  or  that  he  had  Marr  v.  Marr,  ubi  mpra;  Peijue  v.  Peijue^ 

deetroyed   it,  are    competent   evidence.  4  Iowa  520;  Boylau  acb.  Meeker,  4  Dutch. 

Dorant  v,  Ashmore,  2  Rich.  184.    It  is  274;  Lewis  v.  Lewis,  2  Watts  &  S.  455; 

not  neceasarv  to  prove  positively  and  in  Boudinot  v.  Bradford,  2  Yeates  170 ;  Dan 

tenns  that  the  destruction  of  the  will  took  v.  Brown,  4  Cowen  483 ;  Hylton  v,  Hylton„ 

(»)  See  2  22  of  £ng.  &  Ir.  Statute. 
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the  same  were  committed  to  writing,  any  of  the  acts  mentioned  in  the 
^th  section  were  of  coarse  suflBcient  to  revoke  such  a  will.] 

*The  enactment  has  not  been  construed  so  strictly  as  to  exclude  all 
ETidenoe<rf  evidence  tending  to  show  quo  anhno  the  act  was  done, 
ted.  which  is  a  conclusion  to  be  drawn  by  a  court  or  jury  from 

all  the  circumstances.  The  mere  physical  act  of  destruction  is  itself 
•equivocal,  and  may  be  deprived  of  all  revoking  efficacy  by  ezplazuir 
iory  evidence,  indicating  the  animus  reoooandi  to  be  wanting.^    Thus, 

1  Gratt  161;  Dickie  v.  Carter,  42  DL        8.  Declarations  of  a  deceased  penon,  to 


^76;  Jackson  v.  Eniffen,  2  Johns.  31 
.Steyens  v.  Vancleve,  3  Wash.  C.  C.  465 
^yomstock  V,   Hadlyme,    8    Conn.    263 


the  effect  that  he  had  a  will,  at  the  time 
of  his  death,  may  be  admitted  to  show 
that  a  lost  will  is  not  revoked,  and  that. 


Wittman  v.  Qoodhand,  26  Md.  95.    And  although  the  testator  himself  had  de- 

jthis  is  so  although  at  the  time  of  such  stroyed  it,  it  was  not  destroyed  ontMO  rs- 

declarations   the    testator  says  how  he  vooandu    Johnson's  Will,  ^  Conn.  587; 

wishes  his  property  disposed  of.    Peijae  Yomidt  v.  Youndt^  3  Grant  140.     It  is 

«.  Peijae,  vbi  supra.    From  these  mlings  said  by  Carpenter,  J.,  **  The  mere  ahasooe 

It  is  evident  that  no  written  will  can  be  of  the  will  raises  a  presumption  that  it 

revoked  by  a  nuncupative  will.    In  Wis-  was  revoked.    Whether  that  presumplioD 

.oonsin  the  statute  prohibits  the  revoca-  is  one  of  law  or  of  fact  is  perhaps  imm^ 

tion  pro  tanto  of  a  written  will  by  a  nun-  terial,  as  in  either  case  it  must  be  rebut- 

<€upative  codicil.    Brook  v.  Chappell,  34  ted  by  proof.    Evidence  for  that  prnpose 

Wis.  405.    And  by  statute  in  Ohio  no  may  be  direct  or  circumstantial."    John- 

Auncupative  will  can    avail  to  revoke,  son's  Will,  40  Conn.  587,  588.    An  addl* 

either  wholly  or  in  part,  a  duly-executed  tion  to  or  alteration  of  a  will,  in  order  to 

written  will.    McOune  v.  House,  8  Ohio  work  a  revocation,  must  be  made  omm 

144.    But   under    certain    conditions  it  revooamdi.    The  intention  of  the  testator 

may  in  Tennessee.    Code  1858,  tit.  IIL,  to  revoke  is  necessary  to  constitute  a  re- 

ch.  1,  2  2167.    And  where,  tliere  being  vocation.    Wright «.  Wright,  5  Ind.  889 ; 

two  wills,  the  second  will  was  stolen  from  Bunkle  v.  Ghites,  11  Ind.  95 ;  Boras  a 

the  testator,  proof  that  the  testator  there-  Bums,  4  Serg.  &  B.  295.    And,  in  order 

•upon  decided  that  he  would  die  intestate,  that  the  intention  of  the  testator  may  be 

«nd  leave  his  estate  to  be  distributed  available   as  a  revocation,  it   must  be 

according  to  law,  is  not  sufficient  evidence  evinced  in  one  of  the  modes 

•of  a  revocation  of  the  first  will.    Hylton  by  statute.    Wright  v,  Wright,  ybi 

«.  Hylton,  1  Gratt.  161.    But  in  Penn-  Bunkle  v.  Gates,  ubi  supra;   Ghuios  a 

•sylvania  it  is  held  that  where  the  former  Gains,  2  A.  K.  Marsh.  196;  Delafield  a 

of  two  wills  is  attempted  to  be  set  up,  on  Parrish,  25  K.  Y.  9 ;  Clark  v.  Smith,  84 

account  of  the  cancellation  of  the  later  Barb.  140;  Heise  v.  Heise,  31  Penna. 

one,  all  the  facts  evincing  the  intention  St.  246 ;  Lewis  v.  Lewis,  2  Watts  it  8* 

of  the  testator  should  be  received  in  evi-  455.    And  if  a  properly  executed  will 

dence.    Boudinot  «.  Bradford,  2  Yeates  be  destroyed  during  the  life  of  the  tss- 

170.    It  is  held  that  the  word  ''destroy,"  tator,  but  without  his  authori^,  it  may 

in  the  South  Carolina  statute,  imports  be  established  upon  satislactory  proof  of 

xhe  same  as  the  words  used  in  the  statute  its  contents  and  its  destruction.    Idley  a 

of  frauds.    Johnston  v.  Brailsford,  2  Nott  Bowen,  11  Wend.  227 ;  Rhodes  «.  VinsoOt 

^  McC.  272.  9  GUI  169 ;  Davis  v.  Sigoumey,  8  Meto. 

[*130] 
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if  a  testator  inadvertently  thro^ws  ink  upon  his  will,  instead  of 
sand,  (m)  9  or  obliterates  [or  attempts  to  destroy]  it  during  a  fit  of 
insanity,  (n)  [or  tears  it  up  under  the  mistaken  impression  that  it  ia 
invalid,  (o)]  it  will  remain  in  full  force,  notwithstanding  such  acci* 
dental  or  involuntary  [or  mistaken]  act.lO    So,  the  destruction  of  the 

487;  Dawson  v.  Smith,  3  Honst  335.    A  Rankle  v.  Gates,  II  Ind.  95 ;  Clingan  v. 

cancellation  of  a  will  hj  accident  or  mia>  Mitcheltree,  31  Penna.  St  25.    Where  » 

take  wilt  not  amount  to  a  reyocation,  such  testator  had  disinherited  one  of  his  chil- 

destruction  being  dearlj  without  the  in-  dren,  declarations  made  bj  him  on  his 

tention  to  revoke.    Smock  v.  Smock,  8  death-bed  that  he  wished  all  of  his  chil- 

Btock.  156.    The  presumption  will  arise  dren  to  inherit  equally,  are  not  admissi- 

that  a  will  having  the  name  and  seal  cut  ble  to  go  to  a  jury  to  prove  an  intention 

off  by  a  sharp  instrument,  and  so  found  to  revoke.  Jones  v,  Mosely,  40  Miss.  SOU 

in  the  decedent's  desk,  was  canceled  by  And  where  the  testator,  having  two  wiUs^ 

the  testator  himself.    And  the  fact  that  intends  to  destroy  one,  but  by  mistake  de» 

he  was  in  the  habit  of  canceling  other  stroys  the  other,  the  destroyed  will  may 

papers  in  that  manner  will  strengthen  be  established  as  the  will  of  the  deceased 

the  presumption.    lb.    In  Boyd  v.  Cook,  on  proof  of  its  contents,  and  in  order  to- 

8  Leigh  32,  the  testator  was  blind.  Proof  revive  and  establish  that  will,  the  law 

was  given  of  his  declarations  that  he  had  does  not  require  such  proof  as  is  neoes* 

made  a  will,  but  destroyed  it,  and  that  he  sary  to  give  validity  to  an  original  wiU^ 

had  no  will,  but  intended  making  one.  Bums  «.  Bums,  4  Serg.  &  B.  295.    See- 

The  party  contesting  the  will  offered  fur^  also  I  Powell  on  Devises  595,  note  (9) ; 

ther  to  show  that  Sarah  E.  Vaas,  a  daugh*  Wms.  Ez'rs  (6th  Am.  ed.)  184. 

ter  of  the  decedent^  and  a  legatee  under  [(m)  Per  Lord  Mansfield,  Burtonflhaw 

the  will,  had  admiUed  that  her  lather  v.  Gilbert,  Gowp.  52.] 

had  directed  her  to  destroy  the  paper  9.  Or  if  he,  being  indaced  to  believe 

produced  in  court  as  his  will,  and  that  he  that  his  will  is  invalid,  tears  it  and  puta^ 

believed  it  was  done.    This  evidence  was  it  on  the  fire,  but  afterwards,  thinking 

rqected.    The  r^ection  was  sustained  by  that  he  may  be  misinformed,  he  takes  the- 

the  Court  of  Appeals.    In  delivering  the  pieces  from  the  fire  and  carefully  pre- 

opinion  of  the  courts  Carr,  J.,  said :  "No  serves  them,  there  is  no  animuB  revocandif. 

direction  given  by  a  testator  to  another  and  the  will  as  contained  in  the  piecea 

to  destroy  lus  will  amounts  to  a  revoca-  will  be  established.    Giles  v.  Warren,  L. 

tioQ.    The  statute  provides^  that  no  will  R.,  2  P.  ib  D.  401,  41  L.  J.  P.  59. 

shall  be  revoked,  but  by  the  testator  de-  (n)  Scruby   v.    Fordham,   1    Ad.   74.. 

Btroying,  canceling,  or  obliterating  the  [Borlase  v.  Borlase,  4  No.  Cas.  139 :  In 

mne  or  causing  it  to  be  done  in  his  pres-  re  Shaw,  1  Curt  905 ;  In  re  Downer,  18^ 

ence.    Mere  parol  directions,  given  to  a  Jur.  66 ;  Brant  v.  Brunt,  L.  R.,  3  P.  A  D. 

person  to  destroy  the  will,  could  never  87. 

latisfy  the  requisitions  of  the  statute  and  (o)  Giles  v,  Warren,  L.  R.,  2  P.  A  D- 

to  suffer  them  would  be  to  incur  the  dan-  401.] 

ger  the  statute  meant  to  avoid."    Nor,  if  10.  If  the  will  were  entirely  destroyed 

the  testator  believe  his  will  to  have  been  during  insanity,  there  could  be  no  revo- 

destroyed,  and  he  declare  his  assent  to  cation  on  that  account,  for  a  testator  can 

and  satisfaction  with  the  destraction,  will  no  more  revoke  his  will,  he  being  insane^ 

there  be  any  revocation  on  that  account  than  he  can  while  insane  make  a  oompe- 
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instrument  bj  a  third  person  in  the  lifetime,  but  withont  the  per- 
mission or  knowledge  of  the  testator,  would  not  affect  its  validity; 
<i  fortiori,  if  the  destruction  took  place  after  his  decease,  (p)  In  the 
•converse  case,  however,  where  there  is  an  intention  on  the  part  of  the 
testator  to  destroy  the  will,  but  the  act  is  not  completed,  the  authori- 
•ties  present  more  matter  for  consideration. 

The  early  case  of  Bibb  d.  Mole  v,  Thomas  {q)  has  generally  been 
Revocation  by  Considered  to  establish  that  a  very  slieht  act  of  tearing  is 

poitial  tearing.  /•  i    . 

sufficient  to  effect  a  revocation,  if  done  with  such  inten- 
tion; the  facts  were  as  follows: — The  testator  (who  had  frequoitly 
<leclared  himself  dissatisfied  with  his  will),  being  one  day  in  bed  near 
the  fire,  ordered  W.,  a  person  who  attended  him,  to  fetch  his  will, 
which  she  did,  and  delivered  it  to  him,  it  being  then  whole,  only 
somewhat  creased ;  he  opened  and  looked  at  it,  then  gave  it  a  rip  mth 
his  bands,  so  as  almost  to  tear  a  bit  off,  then  rumpled  it  together  and 
threw  it  on  the  fire;  but  it  fell  off.  However  it  must  soon  have  been 
burnt,  had  not  W.  taken  it  up,  and  put  it  into  her  pocket  The  tes- 
tator did  not  see  her  do  so,  but  seemed  to  have  some .  suspicion  of  it, 
:as  he  asked  her  what  she  was  at,  to  which  she  made  little  or  no 
answer ;  the  testator  several  times  afterwards  said  that  was  not,  and 
should  not  be  his  will,  and  bid  her  destroy  it;  she  said  at  first,  ''So  I 
will  when  you  have  made  another;"  but,  afterwards,  upon  his  repeated 
inquiries,  she  falsely  told  him  that  she  had  destroyed  it.  She  asked 
him  to  whom  the  estate  would  go  when  the  will  was  burnt?  he 
answered,  to  his  *sister  and  her  cliildren.  The  testator  afterwards 
told  a  person  that  he  had  destroyed  his  will,  and  should  make  no 
other  until  he  had  seen  his  brother  J.  M.,  and  desired  the  person 
would  tell  his  brother  so,  and  tliat  he  wanted  to  see  him ;  he  after- 
tent  and  valid  will.  Smith  v.  Wait,  4  when  of  nnsonnd,  had  been  prevailed 
Barb.  28 ;  Rhodes  v.  Vinson,  9  Gill  169 ;  upon  to  make  another,  revoking  the  for- 
Ford  V,  Ford,  7  Humph.  92.  And  if  a  mer,  it  could  not  be  pretended  that  the 
testator,  although  not  permanently  in-  latter  should  be  set  up  as  a  revocation, 
bane,  should  destroy  his  will  while  labor-  Laughton  v.  Atkins,  1  Pick.  535,  547. 
Ing  under  such  excitement  as  would  in-  Nor  would  a  will  obtained  by  undne  in- 
capacitate him  from  having  a  reasonable  fluence  be  a  revocation  of  a  former  will. 
and  intelligent  intention  to  revoke  the  O'Neal  ads,  Farr,  1  Rich.  80.  See  Wms. 
will,  such  deetruction  could  not  operate  Ez'rs  (6th  Am.  ed.)  184;  1  Bedf.  oa 
as  a  revocation.    Forman's  Will,  54  Barb.    Wills  307. 

274;  S.  C,  1  Tuck.  205.    And  it  is  said        (p)  Haines  v.  Haines,  2  Vem.  441. 
by  Parker,  C.  J.:  "If  a  person  of  sound        (q)  2  W.  Bl.  1043. 
■mind  had  made  a  will  and  afterwards 

[*]31] 
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lEvards  wrote  to  Iiis  brother,  saying,  "  I  have  destroyed  my  will  which 
I  made ;  for,  upon  serious  consideration,  I  was  not  easy  in  my  mind 
aboat  that  will;"  and  desired  him  to  come  down,  saying,  "If  I  die 
intestate,  it  will  cause  uneasiness."  The  testator,  however,  died  with- 
out making  another  will.  The  jury  thought  this  a  sufficient  revoca- 
tion, and  the  Court  of  C.  P.  was  of  the  same  opinion,  on  a  motion  for 
a  new  trial ;  De  Grey,  C.  J.,  observing^  that  this  case  fell  within  two 
of  the  specific  acts  described  by  the  statute  of  frauds ;  it  was  both  a 
burning  and  a  tearing;  and  that  throwing  it  on  the  fire,  with  an 
intent  to  bum,  though  it  was  only  very  slightly  singed  and  fell  off, 
was  sufficient  within  the  statute.^^ 

It  is  not)  however,  to  be  inferred  from  this  case,  that  the  mere  inten- 
tion, or  even  attempt,  of  a  testator  to  bum,  cancel,  tear,  Mere  attempt 

11.  •  •         •ii    •  <v*   •  1  .to  destroy  wiU 

or  obliterate  his  will,  is  sufiiciei^t  to  produce  revocation,  not  neoeaaaiiiy 

revocetory. 

within  the  meaning  of  the  statute  of  frauds ;  for,  the  1^- 
islature  having  pointed  out  certain  modes  by  which  a  will  may  be 
revoked,  it  is  not  in  the  power  of  the  judicature,  under  any  circum- 
stances, to  dispense  with  part  of  its  requisitions,  and  accept  the  mere 
intention  or  endeavor  to  perform  the  prescribed  act,  as  a  substitute  or 
equivalent  for  the  act  itself,  though  the  intention  or  endeavor  may 
have  been  frustrated  by  the  improper  behavior  of  a  third  person.^^ 

11.  Bat  in  a  later  case  in  England,  Smith,  J.:  "The  degree  of  destroying, 
where  the  first  few  lines  of  the  will  had  canceling,  or  ohliterating  necessary  to  the 
been  cat  and  torn  off,  but  the  remainder  revocation  of  a  will,  is  not  defined  by  the 
<if  the  will  was  complete,  it  was  held  that  statute,  but  must,  I  apprehend,  depend 
from  sach  mutilation  it  could  not  be  in-  upon  the  circumstances  of  each  case.    In 
ferred  that  the  testator  intended  to  re-  the  present  case,  the  aniamu  rwocandi  has 
▼oke  hiB  entire  will,,  and  it  was  admitted  been  clearly  proved,  and  it  has  been  set- 
to  probate  in  its  incomplete  condition,  tied  by  high  authority  that  the  slightest 
In  the  goods  of  Woodward,  L.  B.,  2  P.  A  act  of  tearing  or  burning,  if  accompanied 
B.  206,  40  L.  J.  F.  17.    If  the  destruo-  by  satisfactory  evidence  drawn  aliunde  of 
tion  be  as  complete  as  was  in  the  power  the  intention  to  revoke,  will  satisfy  the 
of  the  testator,  it  will  operate  as  a  revo-  statute  and  revoke  the  will/'    Bohanon  v» 
cation.     Sweet  «.  Sweet,  1  Redf.  451 ;  Waloot,  1  How.  (Miss.)  336,  838. 
Johnson  v.  Brailsford,  2  Nott  &  McC.        12.  Qains  «.  Gains,  2  A.  K.  Marsh.  190 ; 
272;  2  Greenl.  £v.,  {  681.    And  where  al  Ckrk  v.  Smith,  84  Barb.  140;  Delafield 
will  has  a  seal  attached  to  it,  though  it  v.  Parrish,  25  K.  Y.  9.    It  is  said  by 
be  not  requisite  to  give  validity  to  the  Boyd,  C.  J.:  "A  devisee,  who  by  fraud 
will,  yet  if  the  testator,  thinking  it  to  be  or  force  prevents  the  revocation  of  a  will, 
>o,  should  tear  off  the  seal  antmo  rewh  may,  in  a  court  of  equity,  be  considered 
^ondi,  it  would  operate  as  a  revocation,  a  trustee  for  those  who  would  be  entitled 
Avery  v.  Pizley,  4  Mass.  460.     And,  to  the  estate  in  case  it  were  revoked." 
speaking  to  this  point,  it  was  said  by  Ghtins  v.  Qains,  vbi  mtpm.   See  Clingan  «. 
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Thus,  in  Doe  d.  Beed  v.  Harris,  (/•)  where  it  appeared  by  the  evi- 
dence of  the  testator's  servant,  that  the  testator  had  thrown  the  will 
on  the  fire,  from  which  it  was  immediately  snatched  by  a  relative  who 
lived  with  him,  when  the  fire  had  merely  singed  the  cover.  The  testa- 
tor afterwards  insisted  upon  her  giving  up  the  will  to  be  burnt,  which 
she  promised  to  do;  and,  in  order  to  satisfy  the  testator,  threw  some- 
thing into  the  fire,  which  was  not  the  will  (as  she  represented  it  to  bej^ 
of  which  the  testator  appears  to  have  had  some  suspicion ;  for,  upon 

Mitcheltree,  31  Penna.  St  25;  Blanchard  a  testator's  intentions  would  be  regarded 
V.  Blanchard,  32  Vc  62,  65.  In  Gonneo-  and  made  efficacious,  if  his  last  will  ahd 
ticuty  before  the  statute  of  1821,  a  will  testament,  executed  under  all  the  solem- 
being  revocable  by  parol,  if  one  of  the  nities  and  formalities  of  the  law,  coold 
devisees,  after  the  will  had  been  revoked  be  set  aside  bj  the  mere  declaratiooi  of  a 
and  testator  had  directed  it  to  be  de-  devisee  tending  to  prove  fi^aud ;  testified 
Btroyed,  fraudulently  took  it  and  pre-  to,  as  in  the  present  case,  by  penoni  in- 
served  it  while  leading  the  testator  to  be-  terested  in  the  destruction  of  the  will  ? 
lieve  it  destroyed,  parol  evidence  was  There  is  certainly  great  atSe^  in  adher- 
admissible  to  prove  these  facts.  Card  «.  ing  to  the  words  of  the  statute;  besides 
Grinman,  5  Conn.  164.  Where  a  testator,  which,  is  there  not  a  want  of  power  to 
being  sick  in  bed,  called  for  his  will,  and  interpolate  other  words,  or  to  find  eqniva- 
directed  his  son  to  bum  it,  and  the  son  lents  for  the>  express  direction  of  the 
took  the  will,  but  burned  another  paper,  statute  7  At  all  events,  there  is  danger 
professing  that  it  was  the  will  of  the  tee-  in  establishing  exceptions  to  a  statotaiy 
tator,  and  the  testator  believed  that  his  will,  which,  like  the  present,  has  been 
will  had  been  destroyed,  there  was  helfl  found  to  be  essentially  necessary,  fixr  the 
to  be  no  revocation,  as  the  will  had  not  safe  eigoyment  and  secure  ti 
been  actually  destroyed  or  in  any  man-  of  real  estate,  by  the  experience  of 
ner  injured.  Hise  v.  Fincher,  10  Ired.  for  if  exceptions  once  begin,  no  one  csn 
L.  139 ;  Mundy  v,  Mundy,  2  McCart.  290;  say  when,  and  where,  they  will  end*  In 
Kent  V.  Mahaffey,  10  Ohio  St.  204 ;  Ma^  this  case  the  testator  was  deceived  into 
lone  V.  Hobbs,  1  Bob.  ( Va.)  346 ;  Clingan  the  belief  that  his  will  had  been  banied, 
V.  Mitcheltree,  31  Penna.  St.  25.  So,  too,  while  in  fact  the  sole  devisee  in  the  will 
if  the  testator  be  blind,  and  having  di-  burned,  in  his  presence,  another  paper, 
rected  his  will  to  be  destroyed,  is  de-  declaring  it  to  be  the  wilL  The  will  wis 
oeived  and  believes  that  the  will  is  de-  established.  The  statute  should  have  a 
stroyed,  it  not  having  been  destroyed,  strict  construction.  Dunlop  v.  Donlopr 
this  is  no  revocation.  Boyd  v.  Cook,  8  10  Watts  153 ;  Gavett's  Appeal,  8  Walls 
Leigh  82.  But  see  Smiley  «.  Gambill,  2  A  S.  26;  Qreenough  v.  Greenongh,! 
Head  164 ;  Pryor  v.  Coggin,  17  Qa.  444.  Jones  (Penna.)  496 ;  Lewis  v.  Lewis,  2 
But  if  the  testator  throirs  his  will  upon  Watts  &  S.  455.  To  make  cancellation, 
the  fire,  with  intent  to  destroy  it,  and  it  burning  or  obliteration  of  a  will  effics- 
be  rescued  against  his  will,  but  not  until  cious  as  a  revocation,  it  must  be  done  by 
it  has  been  burnt  in  one  or  more  places,  the  express  direelion  of  the  testator ;  a  sab- 
this  will  amount  to  a  revocation.  White  sequent  ratification  would  not  be  equirs- 
V,  Gasten,  1  Jones  L.  197.  Knox,  J.,  said,  lent  to  a  previous  command.  CUngao  r. 
in  Clingan  v.  Mitcheltree,  31  Penna.  St.  Mitcheltree,  31  Penna.  St.  25. 
25, 36 : ''  What  safety  would  there  be  that        (r)  6  Ad.  &  £11. 209,  [2  Nev.  A  P.  61&] 
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the  witness  expressing  her  doubt  whether  the  will  had  been  destroyed, 
the  testator  said,  *^  I  do  not  care,  I  will  go  to  L.,  if  I  am  alive  and 
well,  and  make  another  will/'  The  Court  of  Q.  B.  held,  that  the 
will  was  not  revoked,  on  the  ground  that  there  had  been  no  '^'actual 
baming  of  the  instrument.  **  It  is  impossible,'^  said  Lord  Denman, 
^  to  say  that  singeing  a  cover  is  burning  a  will  within  the  meaning  of 
the  statute.''  Patteson,  J.,  said,  '^  To  hold  that  it  was  so,  would  be 
saying,  that  a  strong  intention  to  burn,  was  a  burning.  There  must 
be,  at  all  events,  a  partial  burning  of  the  instrument  itself;  I  do  not 
9ay  that  a  quantity  of  words  must  be  burnt;  but  there  must  be  a 
burning  of  the  paiier  on  which  the  will  is." 

It  was  held,  however,  that  the  slight  burning  which  occurred  in 
this  case,  with  the  attendant  circumstances  and  conduct  of  the  testator, 
though  not  sufficient  to  satisfy  the  statute  of  frauds,  yet  had  the  effect 
of  revoking  the  will  in  r^ard  to  property  to  which  that  statute  did 
not  extend,  as  oopyholds.(8) 

But  (to  return  to  cases  within  the  statute)  it  is  clear,  that  if  a  testa- 
tor is  arrested  in  his  design  of  destroying  the  will,  by  the  BuiMstwhera  a 
remonstrance  or  interference  of  a  third  person,  or  by  his  p«Dd8  the 

,  1  i»  iiirt         destroylnjr  act 

own  voluntary  change  of  purpose,  and  thus  leaves  unnn-  before  lu  oom- 
ished  the  work  of  destruction  which  he  had  commenced, 
the  will  is  unrevoked ;  and  the  d^ree  in  which  the  attempt  had  been 
accomplished,  would  not,  it  should  seem,  be  very  closely  scrutinized, 
if  the  testator  himself  had  put  his  own  construction  upon  his  some- 
what equivocal  act,  by  subsequently  treating  the  will  as  undestroyed. 
Thus,  in  Doe  v.  Perkes,  {t)  where  a  testator,  upon  a  sudden  provo- 
cation by  one  of  the  devisees,  tore  his  will  asunder;  and,  after  being 
appeased,  fitted  the  pieces  together,  and  expressed  his  satisfaction  that 
it  was  no  worse,  and  that  no  material  injury  had  been  done ;  it  was 
held  that  the  will  remained  unrevoked.  Here,  (to  use  the  language 
of  a  distinguished  judge)  (w)  the  intention  of  revoking  was  itself 
revoked,  before  the  act  was  complete.  [And  in  Elms  v.  Elms,  (x)  the 
testator  had  torn  his  will  nearly  through,  but  the  evidence  seemed  to 
s^how  that  he  intended  to  do  more,  and  was  stopped  by  the  remon- 
strance of  a  person  present,  and  it  was  held  that  the  will  was  not 
revoked.] 

(«)  Doe  d.  Reed  v.  Harris,  8  Ad.  &       {u)  Vide  6  Ad.  &  Ell.  216. 
HL  1.  i(x)  1  Sw.  &  Tr.  156,  4  Jur.  (N.  S.) 

(0  3  B.  A  Aid.  489 ;  [and  compare  In  341,  27  L.  J.,  Prob.  96.  And  see  In  re 
re  Colberg,  1  No.  Cas,  90,  2  Curt.  832.]        Cockayne,  1  Dea,  177, 2  Jur.  (N.  S.)  454.] 

T  [♦132] 
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In  one  instanoe^  the  Prerogative  Court  decided  in  favor  of  a  will, 
Pteiomptionas  without  aiiY  distinct  proof  of  its  existence  after  tive  deatli 

to  uM^XICtlOll 

Of  Willi.  of  the  testator,  or  of  its  destruction  in  his  lifetime ;  there 

being  strong  reason,  under  all  the  drcuiustances,  for  supposing  that 
the  testator  had  unintentionally  destroyed  it;  or,  at  all  events,  '''that 
its  destruction,  whenever  effected,  was  without  his  concurrence,  (y) 
The  general  rule  in  that  court  seems  to  be,  that  if  a  will  is  traced 
into  the  testator's  possession,  and  [at  his  death]  either  cannot  he 
found,  (z)  or  is  found  torn,  (a)  the  presumption  is  (in  the  absence  of 
circumstances  tending  to  a  contrary  conciuf>ion,  (6)  that  he  destroyed 
or  tore  it  animo  revooandi;^^  but  that  if  the  will  is  traced  out  of 

{y)  Davis  v.  DayiB,  2  Ad.  223;   [and  v.  Stewart,  .2  Sw.  &  Tr.  320,  31  L.  J., 

see  Patten  «.  Poulton,  1  Sw.  &  Tr.  55,  27  Prob.  10.    Evidence  to  prov^  contents 

L.  J.,  Prob.  41,  4  Jar.  (N.  S.)  341.]  of  lost  wUl.— The  will  being  loet  or  de- 

(s)  Lillie  V.  Lillie,  3  Hsgg.  184  ;  War^  strojed,  and  the  animua  revocoauU  dis- 

gent  V.  Hollings,  4  Hagg.  245 ;  Tagart  v.  proved,  probate  will  be  granted  of  its 

Squire,  1  Curt.  289 ;  [Welch  v.  Phillips,  contents   as    proved    bj  secondary  evi- 

1  Moo.  P.  C.  C.  299 ;  Brown  v.  Brown,  8  dence,  e,  g^  draft,  copy  or  parol  testi- 

Ell.  &  Bl.  876 ;  In  re  Shaw,  1  Sw.  &  Tr.  mony.    See  same  cases,  and  Ciarkson  v. 

62 ;  Finch  v.  Finch,  L.  B.,  1  P.  &  D.  371.]  Ciarkson,  2  Sw.  ^  Tr.  497,  31  h.  J., 

(a)  Hare  v.  Nasmyth,  3  Hagg.  192,  n.;  Prob.  143 ;  Podmore  v.  Whatton,  3  Sw. 

Lambell  v.  Lambell,  Id.  568 ;  [Williams  &  Tr.  449,  33  L.  J.,  Prob.  143 ;  Burls  v. 

V,  Jones,  7  No.  Cas.  106 ;  In  re  Lewis,  1  Burls,  L.  B.,  1  P.  A  D.  472 ;  James  r. 

Sw.  &  Tr.  81,  27  L.  J.,  Prob.  31.  Shrimpton,  1  P.  D.  431 ;  Sugden  ».  Lord 

(6)  As  to  the  evidence  required  to  re-  St  Leonards,  1  P.  D.  154.    In  the  last 

but   the   presumption,  see   Saunders  v,  case  the  contents  were  proved  by  a  single 

Saunders,  6    No,  Cas.    518;    Battyl    v,  interested  witness.     Probate  of  part  of  a 

Lyles,  4  Jur.  (N.  a)  718 ;  In  re  Gardner,  will.— The  same  case  establishes  the  ad- 

1  Sw.  &  Tr.  109,  27  L.  J.,  Prob.  55 ;  In  missibility,  as  evidence  of  contents,  of  tl»e 

re  Riplej,  1  Sw.  &  Tr.  68,  4  Jur.  (N.  S.)  testator's  declarations  whensoever  made, 

342 ;  In  re  Simpson,  5  Jur.  (N.  S.)  1366 ;  overruling  Quick  v.  Quick,  3  Sw.  &  Tr. 

In  re  Pechell,  Id.  406 ;  Eckersley  v.  Piatt,  442,  33  L.  J.,  Prob.  146 ;  and  further, 

L.  R.,  1  P.  &  D.  281.    If  declarations  that  probate  may  be  granted  of  so  much 

made  by  the  testator  after  the  date  of  the  of  the  will  as  the  evidence  ascertains, 

will  are  adduced  to  robat  tiie  presump-  though  other  part  is  not  ascertained.] 
tion,  the  like  declarations  are  admissible        13*  Minkler  v.  Minkler,  14  Vu  125; 

in  reply.    Keen  v.  Keen,  L.  R.,  3  P.  A  Dudley  t.  Wardner,  41  Vt  59;  Idley  *. 

D.  105.    As  evidence  of  the  animus  wiih  Bowen,  11  Wend.  227 ;  Betis  v,  Jacljson, 

which  an  act  was  done,  less  weight  is  of  6  Wend.  173 ;  Appling  v.  Fades,  1  Grntt 

course  due  to  subsequent  (Pemberton  v.  286 ;  Jones  o.  Murphy,  8  Watts  &  S.  275; 

Pemberton,  13  Ves.  310 ;  In  re  Weston,  Holland  v.  Ferris,  2  Bradf.  334 ;  Weefa 

L.  B.,  1  P.  &  D.  633)  than  to  contempo-  ».  McBeth,  14  Ala.  474 ;  Bulkley  v,  Ked- 

raneojis  (Johnson  v.  Lyford,  L.  R.,  1  P.  mond,  2  Bradf.  281 ;  Johnson  r.  Brails- 

A  D.  546)  declarations  of  the  testator,  ford,  2  Nott  A  McO.  272 ;  Legare  v.  Ashe, 

To  prove  the  a<rf,  such  subsequent  decla-  1  Bay  (S.  C.)  457 ;  Beaumont  t>.  Keim,  oO 

rations  are  wholly  inadmissible.    Staines  Mo.  28 ;  Dawson  v.  Smith,  3  HousL  3:^5  • 

[*13r ' 
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the  deceased's  custody,  it  is  incambent  on  the  \)BXty  asserting  the  revo- 
cation to  prove  that  the  will  came  again  into  such  custody,  or  was 
destroyed  by  his  directions,  (o)  [If,  after  executing  his  will,  the  tes- 
tator becomes  insane,  and  it  appears  that  the  will  was  in  his  custody 
as  well  after  as  before  the  time  when  he  became  so,  it  cannot  be 
assumed  that  he  tore  or  destroyed  it  while  he  was  l^ane ;  the  fact  must 
be  provetl  aflBrmatively.  (d) 

Where  a  pencil  instead  of  a  pen  is  used,  the  cancellation  is  not 
necessarily  inefifectual,  (e)  but  is  always  prima  fade  con-  obiiter«tion  by 
sidered  deliberative,  (/)  and  it  must  be  shown  that  it  was 
intended  to  be  final.]^^ 

A  revocation  by  obliteration  may  be  either  partial  or  total.  If  '*'the 
testator  draws  a  pen  over  part  of  the  will  only,  a  revoca-  BflnMstofMitta] 
cution  is  effected  pro  tanto,  and  the  unobliterated  portions 
remain  in  force ;  (g)  as  where  (to  put  a  common  .case)  a  testator,  after 
having  devised  property  to  several  |)er8ons,  strikes  out  the  name  of 
one  of  the  devisees,  by  which  act  he  gives  to  the  will  the  same  opera- 
tion as  if  that  devisee  had  died  in  the  testator^s  lifetime.^^  If  the 
estate  or  interest  of  the  co-devisees  was  joint,  the  entire  property 

Davis  V.  Sigoumey,  8  Mete.  487,  488 ;  made  in  a  will  by  a  stranger,  such  altera- 

JoIiDfion's  Will,  40  Conn.  587.    But  this  tion  will  not  destroy  the  will.    Malin  v. 

presumption  may  be  rebutted.    Minkler  Malin,  1  Wend.  625 ;  Jackson  v,  Malin, 

t.  Minkler,  vbi  aupra;  Durant  v.  Ash-  15  Johns.  293;  Doane  «.  Hadlock,  42  Me. 

more^  2  Bich.  184 ;  Weeks  v,  McBeth,  72.    But  a  material  alteration  by  a  per- 

abi  npra;  Dawson  v.  Smith,  ubi  tupra;  son  claiming  under  the  will  avoids  it. 

Legare  «.  Ashe,  vbi  9upra;   Johnson's  Wilson's  Will,  8  Wis.  171.    Whether  the 

Will,  ttbi  mnpra;  Patterson  v,  Hickey,  32  drawing  of  lines  in  pencil  through  a  will, 

(h.  156;  Davis  v.  Sigoumey,  vbi  9upra;  or  any  part  of  it,  was  deliberative,  or  a 

Clark  V.  Wright,  3  Pick.  67.    It  was  said  final  act  of  cancellation,  may  be  gathered 

)>v  Waites,  J.:  ''The  non-production  of  from  the  contemporaneous  acts  of  the  tes- 

it  (the  will)  is  only  aprma/ae^|>re9ttmp>  tat  or.    Bethell  v.  Moore,  2  Dev.  &  B.  L. 

turn,  that  it  wim  canceled,  and  not  a  Ugoi  311.    See  also  Ck)gbill  v.  Gogbill,  4  Hen. 

«6fic2i»um."     Legare  v,  Ashe,  vbi  supra;  &  Munf.  467 ;  2  Greenl.  Ev.,  {  681. 
4  Kent  532;  2  Greenl.  Ev.,  {  681.  (g)  Sutton  v.  Sutton,  Ck>wp.  812. 

(e)  Colvin  v.  Eraser,  2  Hagg.  327 ;  [and        15.  An  erasure  in  a  will,  after  its  exe- 

see  Wynn  v.  Heveningham,  1  Coll.  638,  cution,  does  not  work  such  revocation  as 

639.  to  avoid  the  will  in  toto.    Smith  v.  Een- 

((i)  Harris  V.  Berral,  1  Sw.  &Tr.  153;  ner,   1   Gall.  C.   C.  170;    Eirkpatrick's 

Sprigge  r.  Sprigge,  L.  R.,  1  P.  &  D.  608.  Will,  7  C.  E.  Gr.  (N.  J.)  463;  Clark  v. 

(e)  Mence  v,  Mence,  18  Ves.  348.  Smith,  34  Barb.  140;  Cogbill  v.  Cogbill, 

(/)  Francis  r.  Grover,  5  Hare  39,  and  4  Hen.  &  Munf.  467 ;  Bigelow  v.  Gillott, 

tlie  cases  there  cited ;  In  re  Hall,  L.  R.,  123  Mass.  102 ;  Wolf  v,  Bollinger,  62  111. 

2  P.  &  D.  256.]  368  ;  McPherson  v,  Clark,  3  Bradf.  92 ;  2 

14.  If  an    immaterial    alteration    be  Greenl.  Ev.,  {  681.    A  careful  interlinea- 

[*134] 
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would  vest  in  the  survivor  or  survivors ;  (A)  if  thej  were  tenants  in 
oommon,  the  share  of  the  deoeased  devisee  would  lapse,  and  a  partial 
intesta(r|r  be  produced ;  (i)  unless  the  subject  of  gift  were  a  pecuniary 
legacy,  or  any  other  article  of  personal  estate,  which  would  fall  to  the 
residuary  legatee,  if  there  was  one ;  or  unless  the  will  was  made  since 
the  year  1 837,  in  which  case  the  revocation  of  a  specific  devise  would 
cast  the  real  estate,  which  was  the  subject  of  such  devise,  into  the 
hands  of  the  residuary  devisee.  [K  certain  words,  forming  part  of  a 
devise,  are  obliterated,  it  is  to  be  seen  what  is  the  effect  of  those  which 
remain :  if  they  are  sensible  per  «e,  and  do  not  give  any  person  (apart, 
of  course,  from  their  indirect  operation  of  increasing  the  residue)  a 
larger  estate  than  he  would  have  taken  by  the  will,  or  a  new  estate, 
the  obliteration  works  a  valid  partial  revocation.  .  This  appears  to  be 
the  effect  of  Swinton  v.  Bailey,  (k)  where  a  testator  who  died  in  1836 
devised  certain  lands  to  his  "  mother,  Elizabeth  Eley  to  hold  to  his 
said  mother,  Elizabeth  Eley^  her  heirs  and  <tmgne  for  eoerJ^    After 

tion  is  not  an  obliteration.    Dixon's  Ap-  will,  especially  if  the  act  be  accompinied 

peal,  55  Penna.  St.  424 ;  Clark  v.  Smith,  by  declarations  of  the  testator  that  the 

vbi  supra;  Cogbill  v,  Cogbill,  vhi  supra;  intention  was  to  annul  only  what  vaa  so 

Means  «.  Moore,  3  McCord  282;  Wheeler  cut  out.     Brown's  Will,  1  B.  Men.  56. 

V.  Bent,  7  Pick.  61 ;  Jackson  v,  HoUoway,  But  it  seems  that  the  word  ''obsolete/' 

7  Johns.  395 ;  Doane  v,  Hadlock,  42  Me.  written  on  the  margin  of  the  fint  page 

72.    Where,  after  execution  of  the  will,  only,  and  opposite  one  clause  of  the  will, 

the  scrivener,  in  the  presence  of  one  of  applies  to  the  whole  will,  and  not  merely 

the  witnesses  and  of  the  testator,  inter-  to  the  clause  against  which  the  word  is 

lined  another  legacy,  and  the  will  was  written.    Lewis  v.  Lewis,  2  Watts  &  S. 

then  republished,  in  the  presence  of  that  455.    See  also  Warner  v.  Warner,  37  Vt 

one  witness  and  the  scrivener,  it  was  held  356.    If  the  testator  draw  lines  with  a 

tbat  this  did  not  revoke  the  will.  Wheeler  pen  through  a  legacy  in  the  will,  this  is 

V.  Bent,  ubi  supra.    So,  too,  where  the  a  sufficient  revocation  of   thai   legacy, 

name  of  one  of  the  executors  is  erased  Elirkpatrick's  Will,  ubi  supra. 
and  another  inserted,  this  is  not  a  revo-        [(h)  Larkins  v,  Larkins,  3  Boa.  &  P* 

cation  of  the  will.    Wells  v,  Weils,  4  16;  Short  v.  Smith,  4  £a8t  419;  Hum- 

Mon.  152.    Neither  the  changing  of  an  phreys  v.  Taylor,  7  Bac.  Ab.  Gwil.  363. 
executor  nor  the  striking  out  of  a  devisee        (t)  Per  Alvanley,  C.  J.,  and  Chambre, 

will  amount  to  a  revocation  so  as  to  re-  J.,  3  B.  &  P.  21,  22. 
quire  a  republication.     lb.     But  if  the        (k)  1  Ex.  D.  110,  affirmed  in  D.  P.,  4S 

name  of  a  devisee  be  stricken  out  in  one  L.  J.,  Ex.  57,  reve»ing  the  decision  of 

place,  while  it  is  left  in  other  parts  of  the  the  Exch.  Division,  where  it  was  held 

will,  the  court  will  not  generally  feel  that  obliteration,  to  be  effectual  imder 

warranted  in  holding  that  the  bequest  is  section  6,  must  be  of  a  complete  ''daose" 

thereby  revoked.    2  Qreenl.  Ev.,  {  681.  or  sentence.  But  this  is  inconsistent  with 

Nor  will  the  cutting  out  of  a  portion  of  Larkins  v.  Larkins.] 
the  urill  work  a  revocation  of  the  whole 
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execution  he  drew  his  pen  through  the  words  in  italics,  and  above 
them  wrote  ''  Eley.''  The  question  wus  whether  the  fee  simple  was 
cut  down  to  a  life  estate.  It  was  argued  that  for  this  purpose  some- 
thing more  than  revocation  was  needed,  for  the  life  estate  was  a  new 
estate,  and  that  the  case  was  in  substance  one  not  of  obliteration  but 
of  alteration,  which  failed  for  want  of  due  execution.  But  it  was 
held  that  the  obliteration,  operating  simply  by  way  of  revocation,  had 
cat  down  the  fee  simple  to  a  life  estate ;  for  the  life  estate  was  clearly 
less  than  the  estate  in  fee,  and  was  included  in  it  '^  In  the  eye  of  the 
law,"  said  Lord  Cairns,  '^  a  gift  to  A.,  his  heirs  and  assigns,  is  what 
it  says,  a  gift  to  al)  tliose  |)ersons.  No  doubt  the  law  says  that  the 
estate  given  to  the  heirs  shall  vest  in  A. ;  but  it  is  a  gifib  to  the  heirs 
^nevertheless."  At  this  day  the  case  is  chiefly  interesting  on  account 
of  this  dissection  of  the  limitation  in  fee.] 

In  order  to  constitute  a  revocatory  obliteration,  it  is  not  essential 
that  every  word  shall  be  obliterated ;  the  revocation  is  complete  if 
enough  of  the  material  part  be  expunged,  to  show  an.  intention  that 
the  devise  shall  not  stand ;  as  where  the  testator  draws  his  pen  across 
the  devisee^s  name.  11)^^  But  where  the  name  occurred  sev-  EAMtof  Mrtiai 

,  obliteration. 

eral  times  in  the  course  of  a  will,  and  the  testator  drew 
liis  pen  across  the  name  in  some  instances,  and  left  it  standing  in 
others,  it  was  held,  that  the  bequests  were  not  revoked ;  the  V.  C. 
observing,  that  as  the  description,  and  in  some  places  the  name,  of  the 
legatee  remained  uncanceled,  the  court  would  not  be  warranted  in 
lioldiog  that  the  bequests  to  her  were  revoked,  (m)  But  the  oblitera- 
tion, in  the  envelope  of  a  will,  of  the  words  referring  to  it  as  the  will 
of  the  testator,  accompanied  by  expressions  written  by  him,  showing 
tliat  he  considered  that  it  was  revoked  by  another  will,  which,  for 
want  of  being  duly  attested,  had  no  such  operation,  is,  of  course,  not 
such  an  obliteration  as  to  have  the  effect  of  revoking  the  will,  (n) 


(Q  See  Mence  r.  Mence,  18  Yes.  350. 

16.  And  where  a  will,  the  execution  of 
which  is  duly  proved,  is  found  in  the 
l)^iTeau  of  the  testator  after  his  death, 
^'ith  the  names  of  the  legatee  (the  pro- 
lament)  and  the  testator  partially  oblit- 
<^nited,  the  legal  presumption  is  that  it 
w:t8  canceled  and  revoked  by  the  testator. 
Clark's  Will,  1  Tuck.  445.    See  also  Bap- 


tist Church  «.  Kobbarts.  2  Penna.  SU  110; 
Evans*  Appeal,  5S  Penna.  St.  238 ;  Cook's 
Will,  5  Clark  1;  Smock  v.  Smock,  8 
Stockt.  156 ;  Bethell  v.  Moore,  2  Dev.  A 
B.  L.  811.  And  in  such  case  the  con- 
testant will  not  be  required  to  account  for 
the  mutilation.    Clark's  Will,  ubi  mpra, 

(m)  Martins  v,  Gardiner,  8  Sim.  73. 

(n)  Grantly  v.  Garthwiiite,  2  Buss.  90. 

'  [*135] 
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And  here  it  may  be  observed,  that,  where  the  act  of  canoellation  or 
BflRMtwhwe      destruction  i^  connected  with  the  niakine  of  another  will, 

oanoellation  is  ,  o  7 

oonnw^  with  so  as  fairly  to  raise  the  inference,  that  the  testator  meant 

a  new  dispoai-  "^  ^  ' 

'**»^  the  revocation  of  the  old  to  depend  upon  the  efficacy  of 

the  new  disposition,  such  will  be  the  l^al  effect  of  the  transaction ; 
and  therefore,  if  the  will  intended  to  be  substituted  is  inoperative 
from  defect  of  attestation,  or  any  other  cause,  the  revocation  £siils  also, 
and  the  original  will  remains  in  foroe.l7  As  where  a  testator,  having 
some  time  before  executed  a  will,  duly  attested,  to  each  sheet  of  which  he 
had  affixed  a  seal,  instructed  his  solicitor  to  prefiare  another,  and  signed 
the  draft  prepared  from  those  instructions,  and  then  proceeded  to  tear 
off  the  seals  of  the  old  will;  when,  after  all  the  seals  but  one  had 
been  thus  removed,  he  was  informed,  that  the  new  will  would  not 
be  operative  upon  his  lands  in  its  then  state,  which  induced  him  to 
desist;  and  before  tlie  new  will  was  complete,  the  testator  died:  it 
was  held,  that  the  original  will  remained  unrevoked,  (o)   * 

17.  Cancellatioti  is  prima /ac»e  a  revoca-  the  testator  intended  whollj  to  revoke 

tion,  but  if  it  be  made  with  the  intent  to  that  will.    Dickinson  v.  Swatman,  4  Sv. 

execute  a  new  wiU,  and  that  purpose  fails,  St  Tr.  205.    Nor  will  this  doctrine  be  tp- 

the  cancellation  is  conditional,  and  shall  plied  unless  there  be  proof  of  the  actual 

have  no  effect    Bethell  v.  Moore,  2  Dev.  destruction  of  the  instrument.    HomertoD 

&  B.  L.  311 ;  Stover  v.  Kendall,  1  Goldw.  v.  Hewett,  25  L.  T.  (N.  8.)  854.    But  tlie 

557 ;   Barksdale  v,  fiarksdale,  12  Leigh  rule  is  different  as  to  a  subsequent  will 

535 ;   Jackson  o.  HoUoway,  7  Johns.  394  •  duly  executed,  which  contains  an  express 

Semmes  v.  Semmes,  7  Harr.  &  J.  338 ;  clause  of  revocation,  but  which  fidls  to 

Means  v.  Moore,  3  McCord  282 ;  Pringle  take  effect  as  a  disposition  of  the  estate. 

V.  McPherson,  2  Brevard  279 ;  Hairston  Hairston  v.  Hairston,  vin  tupra.    And  i 

V.  Hairston,  30  Miss.  276 ;  Banks  v.  Banks,  misapprehension,  on  the  part  of  the  testi- 

65  Mo.  432;  Wolf  v.  Bollinger,  62  111.  tor,  as  to  the  l^gal  capacity  of  a  devisee 

368.    But  if  the  will  be  deliberately  can-  to  take,  is  a  mistake  of  law  and  not  of 

celed  without  accident  or  mistake,  that  fact,  and  will  not  affect  a  clause  of  revo- 

will  operate  as  a  revocation,  although  the  cation  contained  in  the  will.    Hairston  v. 

testator  omits  to  make  another  will,  con-  Hairston,  vhi  mpra;    Price  ««  Maxwell, 

templated  at  the  time  of  the  revocation.  28  Penna.  St.  23. 

Semmes  «.  Semmes,  vbi  mipra;  Johnson        (o)  Hyde  v,  Hyde,  [1  £q.  Ab.  409,]  3 

V.  Brailsford,  2  Nott  &  McC.  272 ;  Hairs-  Ch.  Rep.  155.    See  also  Onions  v,  Tyrttj 

ton  V,  Hairston,  uln  supra.    And  though  1  P.  W.  343,  Pre.  Ch.  459 ;   [Burtonshtw 

the  second  will  being  made,  is,  through  a  v.  Gilbert,  Cowp.  49 ;]  Sutton  v,  Sutton, 

mistake  of  law  on  the  part  df  the  testator,  Covrp.  812 ;  Winsor  v,  Pratt,  5  J.  B.  Hoo. 

inoperative.    Banks  v.  Banks,  ubi  supra.  484,  2  Br.  &  B.  650 ;  [Perrott  v.  Perrott, 

But  the  doctrine  of  dependent  relative  re-  14  East  440 ;  Scott  v.  Scott,  1  Sw.  &  Tr. 

vocation  will  not  be  applied  by  the  court,  258 ;  Clarkson  v.  Clarkson,  3  Sw.  <fc  Tr. 

if  the  testator  has  destroyed  a  will  through  497, 31  L.  J.,  Prob.  143 ;  Dancer  v.  Crtbb, 

a  mistaken  idea  of  the  legal  effect  of  such  L.  B.,  3  P.  A  D.  98. 
destruction,  if  the  court  is  satisfied  that 
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*[In  like  manner^  where  tiie  later  of  two  inoonsistent  wills  is 
destroyed  on  the  supposition  that  the  earlier  will  is  thereby  revived ; 
if  this  supposition  be  (as  by  the  existing  law  we  shall  presently  see  it 
is)  erroneous,  the  kter  will  remains  unrevoked.  In  this  case,  as  in 
tlie  former,  the  act  of  desta-uction  is  referable,  not  to  any  abstract 
intention  to  revoke,  but  to  an  intention  to  validate  another  paper ; 
and  as  the  condition  u|K)n  which  alone  the  revocation  was  intendeil  to 
operate  is  in  neither  case  fulfilled,  in  neither  does  the  animus  revocandi 
exist.]  (p) 

And  the  same  principle  applies  to  partial  alterations;  so  that,  where 
a  testator  strikes  out  tlie  name  of  a  devisee,  and  at  the  same  Partuu  obiiter- 
time  interlines  that  of  another,  or  substitutes  a  larger  or  wi^anewdia- 
smaller  interest  or  share  for  that  which  he  had  previously 
given,  if  the  interlineation  is  inoperative  for  want  of  an  attestation, 
the  obliteration  will  also  fail  of  effect.  (^IB 

[But  the  4nere  intention  to  make  at  some  indefinite  future  time  a 
new  will,  is  not  enough  to  prevent  revocation.]  (r)  19 

Where  the  later  of  two  inoonsistent  wills  was  [loet(«)  or]  canceled,(^) 
or  otherwise  revoked  by  the  testator  in  his  lifetime,  tlie  Bflboi  where  a 
effiict  of  such  revocation  clearly  was,  according  to  the  old  ^SS^tv^i^^ 
law,  to  restore  the  prior  will  to  its  original  position ;  and  ^iis,  revokes 
sach  restored  will,  if  not  revoked  by  any  subsequent  act 
of  the  testator,  came  into  operation  at  his  decease ;  and  the  distinction 
sometimes  suggested,  between  canceled  wills  which  did,  and  those 
wliich  did  not,  contain  Express  clauses  of  revocation,  in  regard  to 
their  revoking  effect  upon  an  earlier  uncanceled  will,  (m)  was  wholly 
without  foundation.20     The  clause  of  revocation,  like  every  other 


[(p)  PoweU  V,  Powell,  L.  K.,  1  P.  <&  D. 
209,  overruling  Dickinson  v,  Swatman,  4 
Sw.  &  Tr.  205,  30  L.  J^  Prob.  84.] 

[^)  Short  V.  Smith,  4  East  419  (this 
case,  however,  did  not  raise  the  precise 
loint);  Kirke  v.  Kirke,  4  Buss.  435; 
[Locke  r.  Jamee,  11  M.  (&  Wels.  901; 
and  see  corresponding  cases  under  1 
Vict^  c.  26,  port  p.  *142.] 

18.  McPhemon  v.  Clark,  3  Bradf.  92. 
^  also  Holman  v.  Biddle,  8  Ohio  St. 
3*4. 

[(r)  Williams  v,  Tyley,  Johns.  530,  better 
reported  5  Jur.  (N.  S.)  35 ;  In  re  Mitche- 
^•n,  32  L.  J.,  Prob.  202.] 


19.  Semmes  v.  Semmes,  7  Harr.  &  J. 
388. 

[(»)  Bainier  o.  Bainier,  1  Jur.  754. 
(0  Goodright  v.  Glazier,  4  Bnrr.  2512.] 
(tt)  See  Boper  on  Be709ation  94. 

20.  Lawson  v.  Morrison,  2  Dall.  286 ; 
Havard  v.  Davis,  2  Binn.  406.  In  Law- 
son  V.  Morrison,  2  Dall.  286,  289,  Mc- 
Kean,  C.  J.,  said:  "The  mere  circum- 
stance of  making  the  will  of  1779  is  not 
virtually  a  revocation  of  that  of  1775,  the 
contents  of  the  latter  being  unknown,  and 
it  not  appearing  to  have  been  in  ease  at 
her  death.  Neither  will  could  be  a  com- 
pute will,  until  her  death,  therefore  the 

[*136] 
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clause,  was  ambulatory  and  silent  until  the  death  of  tlie  testator  called 
I  he  will  into  operation,  (t;)  In  the  Ecxjlesiastical  Court,  however,  Sir 
J.  Nicholl  laid  it  down,  that  the  legal  presumption  was  neither  adverse 
10  nor  in  favor  of  the  revival  of  a  former  uncanteled,  upon  the  can- 
i-ellation  of  a  later  revocatory,  will.  The  question  was,  he  said,  open 
to  decision  either  way,  according  to  facts  and  circum8tances.(a;)  ^^ 

Sometimes  a  testator  for  greater  security  executes  his  will  in  *duph- 
Rffect  or  de-  ^^y  i^^tainiug  one  part  and  committing  the  other  to  the 
Sm^S*idMi-  custody  of  another  pei*son  (usually  an  executor  or  trus- 
oate  will.  iee);  and  questions  have  not  unfrequentlv  arisen  8S  to  the 

effect  of  his  subsequently  destroying  one  of  such  )>apers,  leaving  the 
duplicate  entire.  In  these  cases  the  presumption  generally  is,  that  the 
testator  means  by  the  destruction  of  one  part  to  revoke  the  will,  but 
the  strength  of  the  presumption  depends  much  U{)on  circumstances.22 
Thus,  where  (y)  he  cancels  that  part  which  is  in  his  own  possession 
(the  duplicate  being  in  the  custody  of  another ;f  it  is  very  strongly  to 
be  presumed,  that  he  does  not  intend  the  duplicate  to  stand,  he  having 
destroyed  all  that  was  within  his  reach,  {z)  So,  if  the  testator  have 
himself  possession  of  both,  the  presumption  of  revocation  holds, 
though  weaker,  (a)  and  even  if,  having  both  in  his  possession,  he  alters 

making  of  the  seoood,  which  was  before  held,  in  New  Jersey,  that  if  of  two  wiila 

death  destroyed,  did  not  revoke  the  first."  the  first  be  revoked  by  the  second,  and 

But  if  sach  subsequent  will  contain   a  both  be  improperly  destroyed,  the  fint, 

clauie  expressly  revoking  the  first  will,  the  contents  of  which  can  be  proved,  can- 

and  the  second  will  be  destroyed,  this  not  be  estiblished  as  the  will  of  the  te»- 

cannot  revive  the  first  will,  for  the  re-  tator,  although  the  contents  of  the  aeoond 

voking  clause,  proprio  vigore,  operated  in-  cannot  be  ascertained.    Day  v.  Day,  2 

stantaneously  to  revoke    the  first  will,  Gr.  Ch.  (N.  J.)  550. 

which  would  make  republication  neces-  22.  But  it  will  not  be  presumed  from 

saiy  to  give  that  will  vitality.    James  v,  circumstances  that  the  will  was  executed 

Marvin,  3  Conn.  576.  in  duplicate  when  the  attesting  witneaseR 

(v)  Harwood  ».  Qoodright,  Cowp.  92.  say  that   but   one    copy  was  executed. 

(x)  Usticke  v.  Bawden,   2    Ad.   116;  O'Neal  ads,  Farr,   1  Rich.  80.     See  1 

[and  see  Moore  v,  Moore,  1  Phillim.  412;  Powell  on  Devises  597 ;  2  Greenl.  Ev.,  { 

James  v,  Cohen,  3  Curt.  770,  8  Jur.  249.]  682. 

21.  In  Kentucky  it  has  been  held  that  (y)  See  Sir  Edward    Seymore's  case, 

where  a  testator  destroyed  a  subsequent  cit.  Com.  453,  1  P.  W.  346,  [2  Vem.  742; 

will,  which  contained  an  express  revoca-  and  see  Colvin  v.  Eraser,  2  Hagg.  266; 

tion  of  a  former  will,  intending  by  such  Rickards  v.  Mumford,  2  Phillim.  23,] 

destruction  to  give  eflTect  to  the  first  will,  («)  Burtonshaw  v,  Gilbert,  Cowp.  49; 

and  died  under  those  circumstances,  the  Boughey  v.  Moreton,  3  Hagg.  191,  n.,  [2 

first  will  is  valid.     Linginfetter  v,  Lin-  Ca.  Temp.  Lee,  532. 

ginfetter,  Hardin  119.     But  it  has  been  (a)  In  re  Hains,  5  No.  Cas.  621.] 

[*137]        . 
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one,  and  theo  destroys  that  which  he  had  altered,  there  is  also  the  pre- 
sumption, bat  weaker  still. 

These  several  gradations  of  presumption  were  stated  by  Liord 
Elrakine  in  Pemberton  v.  Pemberton,  (6)  the  circumstanoes  of  which 
were  as  follows : — Two  parts  of  a  will  were  found  in  the  possession 
of  a  testator  at  his  death,  the  one  canceled,  having  various  alterations 
in  it,  and  the  other  not  altered  or  canceled;  and  the  finding  of  the 
jury  in  three  successive  trials  at  law  on  these  facts,  and  the  evidence 
generally,  was  that  the  will  was  not  revoked ;  and  in  that  conclusion 
the  L.  C.  finally  concurred. 

Perhaps,  in  snch  a  case,  the  presumption  can  hardly  be  said  to  lean 
in  favor  of  the  revocation  at  all ;  for  the  testator  having  made  altera- 
tions in  one  part,  and  then  canceled  the  part  so  altered  ordy,  the 
conclusion  would  rather  seem  to  be,  that  he  merely  intended,  by  the 
destruction  of  that  part,  to  get  rid  of  the  alterations,  and  to  restore 
the  will  to  its  original  state.  And  it  is  observable,  that,  in  Roberts  v. 
Round,  (c)  where  one  of  two  duplicate  wills  was  found  partly  mutilated, 
:ind  the  other  carefully  preserved  in  the  testator's  own  possession,  it 
was  held,  that  the  will  remained  unrevoked. 

The  evidence  in  Pemberton  v,  Pemberton,  as  to  the  intent  with 
which  the  act  of  cancellation  was  done,  consisted  partly  of  subsequent 
<ledarations  of  the  testator,  and  these  tended  rather  to  *favor  the  revo- 
cation than  otherwise;  but  both  Lord  Eldon  and  Lord  Erskine 
adverted  to  the  very  little  weight  due  to  expressions  thrown  out  by 
testators  in  amversation  with  persons  respecting  their  wills. 

[As  the  destruction  of  one  part  of  a  duplicate  will  is  generally  a 
revocation  of  the  will,  so  an  obliteration  made  in  one  part  sffiMtof 
will  be  considered  of  the  same  effect  as  if  made  in  both ;  one  dupUoate. 
for  the  two  parts  form  together  (if  such  be  the  intention,  which  is  a 
question  for  the  juiy  to  decide)  but  one  will,  and  an  obliteration  in  one 
{lart  is  equivalent  to  an  obliteration  in  both.]  {d) 

{h)  13  Yes.  310.  the  will  was  made  two  years  after  the 

(e)  3  Hagg.  548.  first;  but  was  found  hj  the  jury  to  have 

[(<2)  Doe  d.  Strickland  v.  Strickland,  8  been  intended  as  a  duplicate.    See  also 

0.  B.  724.    The  second  copy  or  part  of  Hubbard  v.  Alexander,  3  Ch.  D.  738.] 

[*138] 
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The  principle  on  which  the  destruction  of  one  part  of  a  duplicate 
Eflteot  where      will  is  held  to  be  a  revocation,  has  been  extended  to  a  case 

same  exprco 

wiiniSd*^"  '^^  which  the  testator,  havinj^  expressed  the  same  parpoee 
obiiteratS**^*^  in  botli  «  will  and  codicil,  obliterated  it  in  the  codicil 
onl?!  *"  *****  alone.  Thus  in  Utterson  v,  Utteison,  («)  a  testatcn-,  after 
disposing  of  the  residue  of  his  real  and  personal  property 
among  his  children,  introduced  into  the  will  an  interlineation,  except- 
ing his  son  J,y  to  whom  he  gave  one  shilling.  By  a  codicil  (being  the 
fifth,)  after  expressing  his  disapprobation  of  the  conduct  of  this  son, 
he  declared  it  to  be  his  determination  that  he  (the  son)  should  have 
no  more  of  his  property  than  one  shilling.  It  appeared  that  the 
testator  subsequently  became  reconciled  to  his  son,  and  canceled  the 
codicil  by  drawing  his  pen  across  it,  but  did  not  drikeaut  the  tnterSnear 
ticn  in  his  will.  This  raised  the  question,  whether  the  canceling  of 
the  codicil  destroyed  the  effect  of  the  interlined  clause  in  the  will, 
with  reference  to  some  copyhold  profierty ;  for,  as  to  the  freeholds,  it 
was  admitted  that  the  interlineation  was  inoperative,  for  want  of  an 
attestation :  and  in  regard  to  the  personalty,  the  Ecclesiastical  Court  had 
held  the  cancellation  of  the  codicil  to  have  canceled  the  excluding 
clause  in  the  will ;  and  of  this  opinion  was  Sir  W.  Grant,  with  respect 
to  the  copyholds.  "Even  independently  of  the  parol  evidence  of 
reconciliation,'^  he  said,  "it  seems  to  me,  that  the  act  of  obliteration 
speaks  as  clearly  as  words  could  have  done  a  change  of  intention  as 
to  the  exclusion,  and  not  merely  as  to  the  mode  of  effecting  it.  It  ii» 
the  same  as  if  he  had  said,  '  This  codicil  no  longer  si)eak8  my  senti- 
ments ;  I  am  no  longer  dissatisfied  with  my  son,  and  no  longer  mean 
to  make  any  distinction  between  him  and  my  other  children,'"  (/) 

*  Sometimes  there  is  found,  among  the  papers  of  a  testator,  a  codicil 
Eflect  of  testa-  witliout  the  will  of  which  it  professes  to  be  part;  in  such 

tor   deetroying  *^  "^         ' 

will,  Olid  icav-  cases  the  question  arises,  whether  or  not  the  destruction 

ing  codicil  un-  .  r 

destroyed.         Qf  ^iie  will  (which  it  is  to  be  presumed,  in  the  absence  of 

(e)  3  Yes.  &  B.  122.  wounding  the  foelings  o(  and  casting  a 
(/)  As  to  expressions  of  resentment  in  stigma  on,  the  offending  party  long  after 
wills. — Here  it  occurs  to  remark,  that  the  transaction  which  gave  occasion  to 
testators  should  be  dissuaded  from  making  tlie  irritation  has  been  effaced  from  recol- 
or  altering  their  wills  (as  they  are  often  lection,  or  is  remembered  only  to  be  re- 
disposed  to  do,)  under  tlie  influence  of  gretted.  [The  Probate  Ck>urt  will  not 
any  temporary  excitement  occasioned  by  readily  omit  from  the  probate  any  such 
the  ill-conduct  of  a  legatee ;  and,  still  record  of  displeasure.  In  re  Hony  wood, 
more^  from  recording  their  resentment  in  L.  R.J  2  P.  A  D.  251.] 
their  wills,  which  mny  have  the  effect  of 
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proof  to  the  contrary,  was  the  act  of  the  testator)  operates,  impliedly, 
to  revoke  the  codicil  also.  This  questioa,  of  course,  de[jeiKls  mainly 
upon  the  cantents  of  the  several  testamentary  documents.  If  the  dis- 
positions ill  the  codicil  are  so  complicated  with,  and  dependent  upon^ 
those  of  the  will  as  to  be  incapable  of  a  separate  and  independent 
existence,  the  destruction  of  the  will  necessarily  revokes  the  codi- 
cil ;(p')  23  and  before  1  Vict,  c.  26,  the  general  presumption  in  the 
ecclesiastical  courts  was  rather  in  favor  of  the  intention  to  involve  a 
codicil  in  the  revocation  of  the  will  of  which  it  was  a  port,  where  a 
contrary  intention  could  not  be  collected  either  from  the  contents  of 
the  codicil  itself  or  from  extrinsic  evidence.  (A)  24 

But  if  the  codicil  was  capable,  from  the  nature  of  its  contents,  of 
subsisting  independently  of  the  will,  its  validity  was  not  affected  by 
the  destruction  of  such  will.  Thus,  where  (t)  a  testator  having  made 
a  will,  the  contents  of  which  were  unknown,  the  same  not  being 
found  at  his  death,  subsequently  made  a  codicil  in  favor  of  an  illegiti- 
mate child,  bom  since  the  date  of  the  will,  and  its  mother,  which  he 
entitled,  '^  A  codicil  to  my  last  will,  and  to  be  taken  as  part  thereof;'^ 
Sir  H.  Jenner  decided,  that  the  codicil  was  unrevoked,  there  being 
nothing  to  show  an  intention  to  revoke  it ;  and  the  dispositions  it  con- 
tained (which  were  in  favor  of  those  for  whom  the  testator  was  under 
a  moral  obligation  to  provide,  and  who  were  not  in  existence  when  the 
will  was  executed),  being  of  such  a  nature  as  to  be  capable  of  taking 
effect  independently  of  the  will. 

The  act  1  Vict,  c.  26,  has  considerably  modified  the  law  relating 
to  the  species  of  revocation  which  forms  the  subject  of  Bevoontion  by 
tlie  present  section.     It  [enacts  (section  20)  "  that  no  will  i"p:*  or  other- 

k  \  /  wise  destroy* 

or  codicil,  or  any  part  thereof,  shall  be  revoked  otherwise  *"«  «»^  <^ 
than  as  ^aforesaid  («.  e.,  by  marriage),  or  by  another  will 

ig)  Usticke  v.  Bawden,  2  Add.  116.  been  ezpreaslj  held  that  a  testamentary 

23.  But  on  the  other  hand,  if  a  will  be  paper,  in  the  form  of  a  codicil,  is  not  re- 

on  one  sheet  and  a  codicil  thereto  on  yoked    by  the    revocation  of   the  will, 

another  sheet,  and  each  be  deposited  with  And  that  the  codicil  itself  can  be  revoked 

a  difierent  person,  the  revocation  of  the  only  by  one  of  the  modes  provided  in  the 

codicil  alone  will  not  bo  held,  under  any  acts  7  Will.  IV.,  and  I  Vict.,  c.  26,  {  20. 

circiimstant'es,  to  revoke  the  will.  Malone  In  the  goods  of  Savage,  L.  R.,  2  F,  &  D. 

».  Hobbs,  1  Rob.  (Va.)  346.  78,  39  L.  J.  P.  25,  22  L.  T.  (N.  S.)  375 ; 

{h)  Hedlycott  v.  Assheton,  2  Add.  229 ;  In  the  goods  of  Turner,  L.  R.,  2  P.  A  D. 

Coppin  V.  Dillon,  4  Hagg.  369.  403,  27  L.  T.  (N.  8.)  822. 

21  But  recently,  in  England,  it  has        (<)  Tagart  v.  Squire,  1  Curt  289. 
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or  oodioil  executed  in  manner  hereinbefore  required,  or  by  some  writ- 
ing declaring  an  intention  to  revoke  the  same,  and  executed  as  a  will/' 
or]  by  the  bumingy  tearing,  or  otherwise  destroying  the  same  by  the 
testator,  or  by  some  i)erson  in  his  presence  and  by  his  direction,  with 
the  intention  of  revoking  the  same;''  and  (section  21)  '4hat  no 
obiitemuons,     obliteration,  interlineation,  or  other  alteration,  made  in 

Ao.,  in  A  will  11       /»  1  11    1  1  5 

M^dauSitel      *^"^  "^         execution  thereof,  shall  be  valid  or 

have  any  effect,  except  so  far  as  the  words  or  effect  of  the 
will  before  such  alteration  shall  not  be  apparent,  unless  such  altera- 
tion shall  be  executed  in  like  manner  as  hereinbefore  is  required  for 
the  execution  of  the  will ;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed,  if  the  signature  of  the 
testator  and  the  subscription  of  the  witnesses  be  made  in  the  maigin, 
or  on  some  other  part  of  the  will  opposite  or  near  to  such  alteration, 
or  at  the  foot,  or  end  of,  or  opposite  to  a  memorandum  referring  to 
such  alteration,  and  written  at  the  end  or  some  other  part  of  the  will" 
[And  by  section  22 -it  is  enacted,  ''That  no  will  or  codidi,  or  any 
ratIva]  of  part  thereof,  which  shall  be  in  any  manner  revoked,  shall 
be  revived  otherwise  than  by  the  re-execution  thereof,  or 
by  a  codicil  executed  in  manner  hereinbefore  required,  and  showing 
an  intention  to  revive  the  same ;  and  when  any  will  or  codicil  whidi 
shall  be  partly  revoked  and  afterwards  wholly  revoked  shall  be 
revived,  such  revival  shall  not  extend  to  so  much  thereof  as  shall 
have  been  revoked  before  the  revocation  of  the  whole  thereof,  unless 
an  intention  to  the  contrary  shatt  be  shown,^''] 

The  change,  therefore,  is  that  a  revocation  by  cancellation  or  oblit- 
Pointoof  difltow  eratiou  is  not  (as  l)efore)  placed  upon  the  same  footing  as 

«noe  under  the  •         i        i  •  •  y-xi  ■•  •  r 

new  law.  a  rcvocatiou  by  burnmg  or  tearmg.     Obliteration,  [or 

other  alteration  which  does  not  wholly  eflaoe  the  will,  is  no  longer 
effectual  unless  executed  in  manner  prescribed  for  the  execution  of  a 
will.] 

But  it  may,  of  course,  still  be  a  question,  (1)  whether  the  destruo- 
Pointoof  tion  of  a  will  by  a  testator  in  his  lifetime  [by  burning, 

tearing,  or  otherwise]  is  partial  or  complete;  and  (2) 
whether  it  takes  place  under  circumstances,  in  regard  to  the  volition 
of  the  testator  or  otherwise,  which  invest  it  with  a  revoking  effect; 
and  (3)  whether  or  not  it  was  so  connected  with  an  intended  new 
disposition  as  to  be  dependent  for  its  oi>eration  u|>on  the  efficacy 
thereof,  (y)     All  such  questions  the  recent  statute  leaves  untouched. 

(j)  See  Powell  9.  Powell,  anU  p.  ♦136. 
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•[Thus,  with  r^ard  to  the  words,  "tearing '^  and  "buruiiig,"  the 
decisions  under  the  statute  of  frauds  assist  the  constructioD 

**  Tearing." 

of  the  act  1  VicL      Under  the  ktter  act  it  has  been 
decided  that  the  word  "tearing^'  includes  "cutting ;''(£)  for  it  would 
be  absurd  to  saj  that  a  will  torn  into  two  pieces  was  revoked,  but 
that  if  cut  into  twenty  pieces  it  was  not  revoked.     The  cutting,  to  be 
effectual,  need  not  be  a  cuttinir  up  of  the  whole  will ;  when  pnHUi 

'  .  .  .  tearing  eflteoU. 

cutting  out  that  part  of  the  will  which  may  be  said  to  be  ^o^  revooa- 
the  principal  part,  [1)  or  that  part  which  gives  effect  to 
the  whole,  as  the  signature  of  the  testator,  (m)  or,  it  is  presumed,  of 
the  witnesses^  (n)  will  cause  a  revocation  of  the  whole  wilL25    And 
where  the  will  is  written  on  several  sheets,  each  signed  and  witnessed,, 
tearing  off  the  last  signature  will  revoke  the  whole  will,  although  the 
prior  signatures  are  left,  (o)    It  has  also  been  decided  by  the  Court  of 
Exchequer (p)  that  tearing  off,  ammo  rmxxxmdi,  the  seal  of  a  will 
(chough  no  seal  is  necessary  to  the  due  execution  of  a  will)  constituted 
a  revocation.  ^    They  said  the  instrument  purported  by  the  attestation 
clause  to  be  executed  under  seal,  and  was  published  and  attested  as  a 
sealed  instrument,  and  when  the  seal  was  torn  off  it  ceased  to  be  the 
instrument  which  the  testator  purposed  to  execute  and  publish.     And 
this  authority  was  followed  by  Sir  W.  P.  Wood,  V.  C,  in  a  case  (5) 
where  a  testator  made  his  will  on  five  sheets  of  paper,  signed  the  first 

[(it}  Hobbe  V.  Knight,  1  Curt  768 ;  In  the  date  of  the  will  is  proved,  and  there 

re  Cooke,  5  No.  Cas.  390 ;  and  Bee  Clarke  is  no  other  will,  this  will  not  rebut  the 

r.  Scrippe,  16  Jnr.  783,  2  Rob.  563.  presumption  that  the  testator  cut  out  hia 

(/)  Williams  v.  Jones,  7  Ko.  Oas.  106.  signature  anmo  reooeandu    Nor  will  tlie 

(m)  Hobbs  v.  Knight,  1  Curt  768;  In  pasting  of  the  signature  into  its  former 

re  GalUn,  1  Sw.  &  Tr.  23,  27  L.  J.,  Prob.  place  revive  the  will.    Bell  r.  Fothergill, 

15 ;  In  re  Lewis,  Id.  31, 1  8w.  &  Tr.  31 ;  L.  R.,  2  P.  &  D.  148,  23  L.  T.  (N.  8.)  323. 

In  re  Simpson,  5  Jur.  (N.  S.)  1366 ;  Bell  See  also  White's  Will,  10  G.  £.  Or.  (N. 

r.  FothergUl,  L.  R.,  2  P.  &  D.  148.  J.)  501. 

(»)  Evans  1;.  Dallow,  31  L.  J.,  Prob.  [(0)  In  re  Gullan,  1  Sw.&Tr.23,27  L. 

128.    See  also  Birkhead  v.  Bowdoin,  2  J.,  Prob.  15,  4  Jur.  (N.  S.)  196;  Gullan 

No.  Gas.  66 ;  Hobbs  v,  Ejiight,  1  Curt  v.  Grove,  26  Beav.  64.    Compare  ChriHt- 

780,  781 ;  Abraham  v.  Joseph,  5  Jur.  (N.  mas  v,  Whinyates,  32  L.  J.,  Prob.  7:i 

S.)  179.    So  in  a  case  of  total  obliteration,  (where  the  court  was  satisfied  that  the 

In  re  James,  7  Jur.  (N.  S.)  52.]  tearing  was  intended  to  work  a  partiul 

25.  And  if  the  signature,  having  been  revocation  only.) 

cut  out,  is  afterwards  pasted  into  the  will  (p)  Price  v.  Powell,  3  H.  &  N.  341.] 

again,  and  the  will  remain  in  the  custody  26.  Avery  v.  Pixley,  4  Mass.  460;  John- 

of  the  testator  to  the  time  of  his  death  and  son  v.  Brailsford,  2  Nott  &  McC.  272. 

his  declaration  that  he  intended  to  bene-  (q)  Williams  v.  Tyley,  Johns.  530. 
fit  his  wife  by  will  made  subsequently  to 
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four,  and  signed  and  sealed  the  fifth,  with  an  attestation  daase  describ- 
ing the  mode  of  execution :  he  afterwards  tore  off  the  signature  from 
each  of  the  first  four  sheets  and  struck  through  with  his  pen  the  sig- 
nature on  tlie  last,  and,  the  animus  reooeandi  being  proved  in  evidence, 
it  was  held  that  the  will  was  revoked  by  the  tearing.    Bat 

When  not  .  .      i         i  i  /.       i  . 

cutting  out  a  particular  clause  or  the  name  of  a  legatee  is 
a  revocation  pro  tanto  only.  (r)27  Where  a  will  is  found  torn,  evidence 
is,  of  course,  admissible  to  show  *that  it  was  done  by  mistake  (r)  or  is 
merely  the  effect  of  wear ;  (a)  for  mere  tearing  or  destruction  without 
intention  to  revoke  is  no  revocation  under  the  express  terms  of  the 
act.  (t)    The  intention  without  the  act  is  equally  ineffectual,  (u) 

The  words  ^^  otherwise  destroying  '^  are  new.  They  are  to  be  taken 
Meaning  of  to  mean  a  destruction  ejuadem  generis  with  the  modes  before 
wiM  destroy-     mentioned,  that  is,  destruction  in  the  proper  sense  of  the 

word  of  the  substance  or  contents  of  the  will,  or,  at  least, 
complete  effacement  of  the  writing,  as,  by  pasting  over  it  a  blank 
paper ;  {x)  and  not  a  '^  destroying ''  in  a  secondary  sense,  (y)  as  by  can- 
celing or  incomplete  obliteration.  These,  unless  they  prevent  the 
words,  as  originally  written,  from  being  apparent,  that  is,  apparent  by 
looking  at  the  will  itself,  are  plainly  excluded  by  the  statute,  (z) 
Glasses  have  been  used  (a)  for  discovering  what  the  words  obliterated 

(r)  In  re  Cooke,  tupra;  In  re  Lambert^  Gas.  601 ;  and  see  1  Eq.  Ca.  Ab.  402;  pL 

1  No.  Gas.  131 ;  In  re  VToodward,  L.  B.,  8,  marg, 

2  P.  &  D.  206,  where  seven  or  eight  lines        (0  In  re  Tozer,  2  No.  Gas.  11, 7  Jar. 
at  the  beginning  had  been  cut  off.  134 ;  In  re  Hannam,  14  Jar.  558 ;  Glarke 

27.  The  degree  of  "burning,  tearing,  v.  Scripps,  16  Jur.  783,  2  Bob.  563. 
canceling  or  obliterating"  necessary  to        (it)  CSieese  v.  Lov^oy,  2  P.  D.  251; 

the  revocation  of  a  will,  according  to  the  ante  p.  *131« 

statute  of  frauds,  must  depend  on  the  dr-        (z)  In  re  Horsford,  L.  B.,  3  P.  A  D. 

cnmstances  of  each  case.     Johnson  «.  211. 

Brailsford,  2  Nott  &  McG.  272.  The  (y)  Stephens  «.  Tftprell,  2  Gort  458 ; 
slightest  burning  or  tearing,  Ac.,  of  a  Hobbs  v.  Knight,  1  Gurt  779. 
will,  accompanied  with  satisfactory  evi-  (s)  In  re  Dyer,  5  Jur.  1016;  In  re 
deuce,  drawn  aliunde,  of  the  intent  of  the  Fary,  15  Jur.  1114 ;  Stephens  v.  Taprell, 
testator  to  revoke,  will  satisfy  tlie  statute,  2  Gurt  458 ;  In  re  Beavan,  Id.  369;  In 
and  the  revocation  will  be  complete.  lb.  re  Bose,  4  No.  Gas.  101 ;  In  re  Brewster, 
See  also  Means  v.  Moore,  3  McGord  282;  29  L.  J.,  Prob.  69,  6  Jur.  (N.  S.)  56. 
Dan  V.  Brown,  4  Gowen  483 ;  Brown's  (a)  In  re  Ibbetson,  2  Gurt.  337  ;  Lush- 
Will,  1  B.  Mon.  56.  ington  v.  Onslow,  6  No.  Gas.  187, 12  Jor. 

(r)  Giles  v.  Warren,  L.  B.,  2  P.  &  D.  465.    As  to  this,  see  In  re  Horsford,  L 

401.  B.,  3  P.  A  D.  ^11. 

(•)  Bigge  V.  Bigge,  9  Jur.  192,  3  No. 
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■ 

originally  were: 28  but  parol  evidence  is  inadmissible, (6)  except  in 
those  cases  wiiere  the  obliteration  was  made  for  the  pur-  Pwt>i  evidence 

*  adinlwible  in 


pose  merely  of  altering  the  amount  of  the  e\{t  and  not  oases  of  oon. 

-  ,  .  .11  dltlonal  revo- 

of  revoking  it ;  m  which  case,  there  being  no  intention  to  «uion. 
revoke  except  for  the  purpose  of  substituting  a  gift  of  a  different 
amount,  if  the  hitter  cannot  take  place  by  reason  of  the  substituted 
words  not  being  properly  attested,  the  former  gift  will  now  (as  under 
the  statute  of  frauds)  remain  good,  and  evidence  must  be  admitted  to 
show  what  the  original  words  were,  (c)  The  same  rule,  it  is  presumed, 
applies  to  an  erasure  of  the  name  of  the  l^atee;  {d)  as  it  appears  to 
do  to  an  erasure  of  the  name  of  an  executor,  (e) 

Striking  a  pen  through  the  gift  to  a  legatee,  though  not  now  a 
sufficient  revocation  of  a  l^ncy,  and  not  to  be  noticed  in  satisflEMtion 

^*     •' '  .  proved  by 

the  probate,  may  nevertheless  not  be  altogether  without  obliteration, 
use;  for  "^wherethe  testator  has  paid  a  sum  in  his  lifetime  to  tne 
legatee,  it  seems  that  the  fact  of  the  gift  being  struck  out  in  the  original 
will  would  be  received  as  evidence  that  the  payment  was  intended  to 
be  in  satisfaction  of  the  legacy ;  (./)  and  the  court  of  probate  has 
sometimes  granted  a  fdosifnUe  probate  of  the  will  .containing  inter- 
lineations, or  parts  of  the  will  struck  through ;  and  the  court  of 
construction  has  then  considered  the  alterations  as  made  before  execu- 
tion, and  therefore  effectual.  Where  this  is  really  so,  the  duty  of  the 
court  of  probate,  at  all  events  since  the  judicature  act,  1873,  would 
seem  to  be  to  grant  probate  of  the  will  as  altered,  in  the  same 

28.  ''By  the  ezprcflsion  'destniction  of  Jar.  Ill,  3  No.  Cas.  17. 

a  will,'  is  commonly  understood  a  disin-  (e)  Soar  v.  Dolman,  3  Curt  121,  6  Jur. 

tegraiion  and  decomposition  of  the  mate-  512 ;  Brooke  v.  Kent,  3  Moo.  P.  C.  C.  334, 

rial  on  which  the  will  is  written,  but  as  1  No.  Cas.  99 ;  In  re  Ibbetson,  2  Curt.  337 ; 

we  see,  destruction  can  be  effected  by  In  re  Reeve,  13  Jur.  370.    If  there  is  no 

doing  something  tantamount  tliereto,  and  evidence  what  the  words  were,  probate  is 

the  whole  docun^nt^  in  order  to  be  re-  decreed  in  blank.    In  re  James,  1  Sw.  St 

voked,  need  not  necessarily  be  torn,  burnt,  Tr.  238. 

or  otherwise  destroyed.    '  There  must  be  (d)  See  Short  v.  Smith,  4  East  419. 

a  destruction  of  so  much  as  to  impair  the  (e)  In  re  Parr,  1  Sw.  &  Tr.  56,  29  L. 

entirety  of  the  will,  so  that  it  may  be  said  J.,  Prob.  70,  6  Jur.  (N.  S.)  56;  In  re 

that  the  will  does  not  exist  in  the  manner  Harris,  1  Sw.  &  Tr.  536,  29  L.  J.,  Prob. 

framed  by  the  testator ;  in  short,  it  is  suf-  79.    See  also  per  Sir  W.  Grant,  7  Yes. 

ficient  to  satisfy  the  words  '*  otherwise  de-  379 ;  and  Hale  v.  Tokelove,  2  Bob.  318, 

^troying^"  if  the  essence  of  the  instrument,  14  Jur.  817,  noticed  post;  In  re  M'Cabe, 

not  merely  the  material,  be  destroyed.' "  L.  B.,  3  P.  &  D.  94.    In  re  Bedford,  5 

Flood  on  WilU  344^  345.  "No.  Cas.  188,  is  con/ra.    Sed  qu. 

(h)  Townley  v,  Watson,  3  Curt.  761,  8  (/)  Twining  v.  Powell,  2  Coll.  262. 
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way  as  if  the  alterations  had  been  referred  to  in  the  attestation 
clause.  (^) 

With  respect  to  a  will  executed  before  1838,  the  question  whether 
DistiDotion  ob     it  is  rcvoked  or  altered  by  any  act  apparent  on  the  face 

to  aotfl  apparent       «.,  a         it  i 

and  acts  not  ap-  of  it  donc  on  or  after  that  date,  as  by  erasure,  obliteration 

parent  on  the  '  ■'  ' 

face  of  a  will,  or  interlineation,  must  be  determined  by  reference  to  the 
provisions  of  the  act  1  Vict.,  c.  26 ;  (A)^^  but,  as  has  been  before 
noticed,  the  question  whether  it  is  revoked  by  any  act  not  apparent  on 
the  face  of  U,  and  done  on  or  after  that  date,  must  be  determined  with 
reference  to  the  law  as  it  stood  before  the  act.  (i) 

Where  obliterations  and  interlineations  api)ear  on  the  face  of  a  will. 
Presumption     and  there  is  no  evidence  (£)  to  show  when  they  were  made, 

when  alten^ 

lion  is  made,  the  presumption  is  that  they  were  made  after  the  execu- 
tion of  the  will ;  {I)  and  if  there  be  a  codicil  to  the  will,  which  codicil 
takes  no  notice  of  them,  the  presumption  is,  that  they  '''were  made 
after  the  date  of  the  codicil,  (m)     And  the  same  presumptions  hold 

(g)  Ghmn  v.  Gregory,  3  D.,  M.  &  G.  777 ;  P.  D.  60.  But  not  those  made  afterwards. 

Shea  V.  Boschetti,  IS  Jar.  614,  23  L.  J.,  Doe  d.  Shallcross  v.  Palmer,  supra;  nor 

Gh.  662.  is  it  enough  that  the  alterations  bear 

(A)  In  re  Livock,  1  Curt.  906 ;  Hobbs  earlier  date  than  the  wilL    In  re  Adam- 

V.  Knight,  Id.  768 ;   Brooke  v,  Kent,  3  son,  L.  B.,  3  P.  <&  D.  253. 

Moo.  P.  C.  C.  334, 1  No.  Gas.  93 ;  Croker  {I)  Cooper  v.  Bockett,  4  Moo.  P.  C.  C. 

V.  Marquis  of  Hertford,  3  Curt.  468,  7  419, 10  Jur.  931 ;  Simmonds  v.  Bndail,  1 

Jur.  262,  4  Moo.  P.  C.  C.  355 ;  and  see  Sim.  (N.  S.)  115 ;  Burgoyne  v.  Showier, 

Andrews  v.  Turner,  3  Q.  B.  177.  1  Rob.  5,  8  Jur.  814,  3  No.  Cas.  20;  In 

29.  Where  an  inspection  of  the  will  it-  re  Thompson,  3  No.  Cas.  441 ;  Gann  t. 

self  leads  to  the  conclusion  that  it  has  Gregory,  3  D.,  M.  <&  G.  777 ;  Doe  d.  Shall- 

been  altered  in  a  material  part  since  its  cross  v.  Palmer,  16  Q.  B.  747 ;  InreJames, 

execution,  and  the  alteration  is  not  ex-  1  Sw.  &  Tr.  238 ;  In  re  White;  30  L.  J., 

plained,  it  must  avoid  the  instrument.  Prob.  55,  6  Jur.  (N.  S.)  808;  Williams  v. 

In  re  Wilson,  8  Wis.  171.  Ashton,  1  J.  &  H.  115.    Where  a  will  is 

(t)  SuprOf  p.  *129,  and  cases  in  note  {h)  dated  before  the  late  act,  it  seems  that 

mpra,  unattested  alterations  in  it  will  also  be 

(k)  As  to  the  nature  of  the  evidence  deemed  to  have  been  made  before  that 

necessary,  see    Keigwin   v,  Keigwin,  3  act.    In  re  Streaker,  4  Sw.  &  Tr.  192, 2*^ 

Curt.  607,  7  Jur.  840 ;  In  re  Jacob,  1  No.  L.  J.,  Prob.  50.   And  see  Banks  v.  Thorn- 

Cas.  401 ;  In  re  Hindmarch,  L.  B.,  1  P.  ton,  11  Hare  180.    But  such  presumption 

&  D.  307;  In  re  Treeby,  L.  R.,  3  P.  &  was  not  made  where  the  qbliteration  would 

D.  242.     Generally  declarations  of  the  have  worked  a  total  revocation,    Benson 

testator  are  admissible  for  this  purpose,  v,  Benson,  L.  B.,  2  P.  &  D.  172. 

whether  made  before  or  at  the  time  of  (m)  Lushington  v.  Onslow,  6  No.  Cas 

the  execution  of  his  will.    Doe  d.  Shall-  183,  12  Jur.  465 ;   Rowley  v.  Merlin,  b 

cross,  V,  Palmer,  16  Q.  B.  747;   In  re  Jur.  (N.  S.)   1165;   and  compare  In  re 

Haidy,  30  L.  J.,  Prob.  142 ;  In  re  Sykes,  Mills,  11  Jur.  1070. 
L.  R.,  3  P.  &  D.  26 ;  Dench  v.  Dencli,  2 
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r^;arding  matilation.  (n)     But  where  a  will  has  been  drawn  with 

bkoks  left,  e.  g.  for  the  names  of  the  legatees  and  the  amount  of  the 

legacies,  whicli  blanks  are  afterwards  filled  up,  but  there  is  no  evidence 

to  show  when,  the  presumption  is  that  the  blanks  were  filled  in  before 

execution.     And  although  there  may  have  been  no  blanks,  but  the 

names  of  the  I^atees  are  found  interlined,  yet  if  tlie  interlineation 

only  supplies  a  blank  in  the  sense,  and  appears  to  have  been  written 

with  the  same  ink  and  at  the  same  time  as  the  rest  of  the  will,  the 

court  will  conclude  that  it  was  written  before  execution,  (o)    In  Birch 

9.  Birch,  (jp)  where  some  blanks  were  filled  in  with  black  ink  and 

others  with  red,  it  was  presumed  that  the  additions  in  black  ink  were 

made  before  execution,  but  that  those  in  red  ink  were  made  after 

•  •    • 

execution,  the  envelope  in  which  the  will  was  found  appearing  to  have 

been  sealed,  opened  and  re-sealed. 

The  Stat.  1  Vict.,  c  26  appears  not  to  have  done  away  with  the 

presumption  made  by  the  old  law  that  the  destruction  of  sflteot  under  i 

a  will  was  an  implied  revocation  of  a  codicil  thereto,  (o)  y^^^i^L^ 

*  -  deeboyedbut 

Lord  Penzance  has  indeed  held  otherwise,  on  the  ground  ^^  t^«  oodioo. 
that  sect.  20,  enacting  that  '^  no  will  or  eodicU  shall  be  revoked  other- 
wise than  "  by  certain  specified  methods,  plainly  excludes  the  method 
in  question,  (r)  But,  in  Sugden  v.  Lord  St.  Leonards,  («)  a  demurrer 
depending  for  its  validity  on  this  view  of  the  statute,  was  formally 
(though  witliout  argument)  overruled  by  Sir  J.  Hannen.  It  is  far 
from  clear  that  the  act  forbids  a  codicil  being,  to  the  same  extent  as 
before,  treated  as  part  of,  or  accessory  to,  the  will ;  or  that  the  express 
mention  of  ''  codicil "  does  more  than  require,  where  it  is  tiie  substan- 
tive subject  of  revocation,  that  it  be  revoked  by  one  of  the  specified 
methods.  (Q     ^Perhaps,  however,  the  point  is  not  of  much  importance. 

(n)  ChriBtmas  v.  WbinyateB,  32  L.  J.,  Btroy."     But  the  animus  revoeandi  was 

Prob.  73.  preyiously  required  by  neoessary  intend- 

(o)  In  re  Cadge,  L.  R,  1  P.  A  D.  643.  ment  of  law:  {"  destroy  "  is  here  an  obvi- 

[(p)  6  No.  Cas.  681.  ous  oversight  for  "  revoke.") 
(g)  See  per  Sir  H.  Fust,  dogstoon  v.        (r)  Black  v,  Jobling,  L.  B.,  1  P.  &  D. 

Walcott,  6  No.  Gss.  623, 12  Jnr.  422;  In  686;  In  re  Savage,  L.  B.,  2  P.  A  D.  78; 

re  Halliwell,  4  No.  Om.  400,  9  Jnr.  1042 :  In  re  Turner,  Id.  403. 
followed  by  Sir  C.  CressweU,  Grimwood        («)  1  P.  D.  164,  206. 
V.  Goiens,  2  Sw.  A  Tr.  364^  6  Jnr.  (N.  &)        (t)  Whether  under  the   old  law  the 

497 ;  In  re  Dutton,  3  Sw.  &  Tr.  66,  32  L.  presumption  existed  with  respect  to  codl- 

Jn  P^b.  137.    In  Clogstoun  v.  Walcott,  cils  dealing  with  freehold  land  appears 

the  judge  is  made  to  observe,  as  if  it  were  never  to  have  been  decided.    The  statute 

&  new  requirement,  that  the  statute  ex-  of  firauds,  2  ^9  does  not,  for  this  purpose, 

PTtaly  requires  "nn  intention   to   de-  differ  materially  from  1  Vict.,  c.  26,  {  20. 
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The  presumption  already  stated  was  never  a  strong  one,  even  under 
the  old  laWy  and  the  question  whether  the  codicil  was  revoked  or  not 
always  depended^  and  (supposing  the  presumption  to  continue)  will 
still  de|)endy  mainly  upon  the  contents  of  tlie  codicil,  (u)  and  the  effect 
of  the  evidence  adduced  to  rebut  the  presumption,  {v) 

U(K>n  the  21st  section  it  has  been  decided  in  a  case  where  a  testator 
Aitantionnoi    made  Bomc  alterations  in  his  will,  and  he  and  the  attestinir 

duly  att«Bt«d  .  ,  .  ^ 

by  xe-tTMiiig  witnesses  traced  over  their  former  siirnatures  with  a  dry 
dry  pen.  pen,  and  the  witnesses  put  their  initials  in  the  margin 

opposite  to  the'  several  Alterations,  that  the  alterations  were  not  duly 
executed,  (to)  The  initials  did  no  more  than  identify  the  alterations, 
they  were  not  written  with  the  intention  of  attesting  the  testator's 
signature ;  for  it  was  erroneously  supposed  that  this  had  been  efledu- 
ally'done  by  tracing  the  former  signatures  with  a  dry  pen. 

The  22d  section  abolishes]  tlie  rule  which  gave  to  the  revocation 
Rule M torch     of  a  Dostcrior  will  the  effect  of  revivine  a  prior  testa- 

viviii  of  A  prior  c?         » 

T"*  ^J IIST  ™^"^V  instrument,  which  such  ])06terior  will,  if  it  had 
liboiiahod.  remained  in  force,  would  have  revoked :  30  and  it  is  imma- 
terial in  such  case  whether  the  posterior  will  owed  its  revoking  efficacy 
to  an  express  clause  of  revocation  contained  in  it,  or  to  mere  incon- 
sistency of  disposition,  (x)  [In  either  case,  sect  22  permits  the  prior 
will  to  be  revived  by  one  of  two  means  only :  the  testator  must  re-exe- 
cute the  will,  or  he  must  make  and  duly  execute  a  codicil  showing  an 
intention  to  revive  the  will.  Even  if  he  destroys  the  second  will  for  the 
Pwoi  evidence  ^^P^^^ss  purposc  of  setting  up  the  first,  he  fails  in  his  object; 
!S!ow^in^u<m  ^^'  parol  cvidcnoe  of  his  intention  is  not  admissible  in 
to  revive.  order  to  give  effect  to  that  object ;  (y)  though  it  is  admissi- 

ble to  prove  that  the  destruction  was  effected  under  a  mistake,  and 
consequently  to  prevent  the  revocation  of  the  destroyed  will,  (z) 

(u)  So  imperative  did  Lord  Penmice  be  revoked.    See  also  In  re  Eliioe,  33  L 

consider  tlie  act  to  be,  that  even  where  J.,  Prob.  27. 

the    codicil  was   unintelligible   without  (w)  In  re  Cunningham,  I  Searle  A  S. 

the  will,  (the  contents  of  which  were  132,  29  L.  J.,  Prob.  71.] 

unknown,)  he  held  himself  bound  to  ad-  SO.  See  pott  ch.  VIIL,  note  2,  page  3<$2. 

mit  the  codicil  to  probate,  and  leave  the  See  also  1  Powell  on  Devises  527. 

question  of  its  operation  to  the  court  of  (x)  Brown  v.  Brown,  8  £11.  A  Bl.  876  ; 

construction.    In  re  Turner,  L.  R.,  2  P.  Hale  v.  Tokelove,  2  Rob.  318, 14  Jur.  817; 

A  D.  403.    But  since  the  judicature  act,  Boulcott  v.  Boolcott,  2  Drew.  25. 

1873,  the  whole  matter  must,  it  would  (y)  Mi^or  v.  Williams,  3  Curt  432,  S. 

seem,be  disposed  of  in  the  ProbateDi  vision.  C,  nom,  Migor  «.  lies,  7  Jur.  219. 

(v)  In  Clogstoun  v.  Walcott  and  In  re  (i )  Powell  v.  Powell,  L.  B.,  1  P.  A  D. 

lialliwell,  the  codicils  were  held  not  to  209.    And  the  contents  of  the  debtrojed 
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"^Where  a  will  waB  found  with  the  signature  cat  off,  but  gummed 
on  again,  it  was  held  that  it  was  not  dul^  re-ezecated.(a)  Berivnibyra- 
Nor  does  a  codicil  show  an  intention  within  the  meaning  «>«<">tion; 
of  the  section  to  revive  the  earlier  of  two  wills,  by  being  "^^  «>d*«tt 
physically  annexed  to  it.    The  intention  most  appear  by  the  contents 
of  the  codicil.  (6)    And  the  intention  so  appearing  to  revive  one  will 
cannot  be  corrected  by  parol  evidence  that  the  draughtsman  made  a 
mistake,  and    that    the    testator   intended   to  refer  to  and  revive 
another.  (o)31 

By  sect.  34,  it  is  provided  that  the  act  ^^  shall  not  extend  to  any  will 
made  before  1838.^'  Now  if  the  first  of  two  inconsistent  —where  prior 
wills  be  made  before  1838,  and  the  aecond  be  destroyed  S^.^^ 
after  that  date,  does  sect,  22  extend  to  the  case  so  as  to  ^vent  revival 
of  the  first  will  ?  Though  revived,  it  would  not  be  republished,  {d) 
It  would  therefore  take  effect  wholly  under  the  old  law,  and  derive  no 
virtue  from  the  new.  However,  in  Dickinson  v.  Swatman,  (e)  the 
argument  for  revival  was  considered  untenable. 

The  concluding  words  of  sect.  22,  '^  unless  a  contrary  intention  shall 
be  Jujvm"  deserve  notice.      Elsewhere  in  the  act,  the  pmoi  erkimM 

when  ailiiiiwil 

phrase  *'  unless  a  contrary  intention  shall  appear  by  the  bietodet«r- 
unll"  frequently  occurs.     But  here  the  means  of  proof  revival  where 

^  •^  A      ^         rerooation  hM 

are  not  pointed  out.     An  intention,  therefore,  to  revive  ^^^^  ^^  ■••**• 
the  whole  of  a  will,  which  has  been  first  partly  and  then  completely 
revoked,  may  be  shown  by  any  means  allowed  by  general  principles. 
These  principles  would  exclude  parol  evidence  to  explain  a  written 
<locument^  «.  e.  a  codicil  (if  that  were  the  means  of  revival  chosen ;) 

(or  ]o6t)  will  may  be  proved  by  parol,  intention  is  shown  by  the  contents,  see 

Brown  V,  Brown,  8  £11.  A  Bl.  876 ;  Wood  the  close  of  this  chapter, 

r.  Wood,  L.  B.,  1  P.  &  D.  309.    The  re-  (6)  Marsh  v.  Marsh,  1  Sw.  &  Tr.  528^ 

marks  contra  in  Wharnun  «.  Wharram,  3  6  Jur.  (N.  S.)  380,  30  L.  J.,  Prob.  77. 

8w.  A  Tr.  301,  33  L.  J.,  Prob.  75,  are  un-  (c)  Walpole  tr.  Cholmondely,  7  T.  K. 

founded.    Sngden  v.  Lord  St.  Leonards,  1  138 ;  Li  re  Chapman,  8  Jar.  908, 1  Bob. 

P.  D.  239.   But  such  evidence  must  show  1.    But  see  Quincey  9.  Quinoey,  11  Jur. 

clearly  that  the  contents  of  Uie  second  111,  5  No.  Cas.  154.    These  cases  prop> 

will  were  such  as  to  revoke  the  first    It  erly  come  under  the  head  of  admission 

is  not  enough  to  prove  that  the  lost  will  of  parol  evidence,  in  aid  of  the  construo- 

contained  the  words  '*  this  is  the  last  will  tion  of  a  wilL  See  accordingly  ch.  XTTT., 

and  testament.''    Cutto  v.  Gilbert,  9  Moo.  potty  where  they  are  treated  of. 

P.  C  C.  131,  cited  again  with  others  to  81.  See  pose  ch.  XIII.,  note  4. 

the  same  effect,  j>09t  i  5.  (d)  B.  P.  C,  Fourth  Beport,  p.  38. 

(a)  Bell  t.  Fothergill,  L.  R,  2  P.  &  D.  (e)  4  Sw.  &  Tr.  205. 
148.    On  the  question  whether  such  an 
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bat  would  admit  it  in  order  to  show  qiu>  animo  the  bare  a4st  of  re-exe- 
cation  was  done.]  (/) 

*It  is  observable  that  both  the  statute  of  frauds  and  the  act  1  Vict. 
Dertraotkm  wq^ire  that  the  destruction  should  be  made  in  the  pres- 
5ISem»*of*'*  ®°^  ^^  '^y  ^^^  direction  of  the  testator :  aud  therefore 
thetastetor.  ^^  testator  canuot  revoke  his  will  by  authorizing  any  per- 
son to  destroy  it  after  his  death :  {g)  and  if  in  such  case  the  will  should 
be  destroyed  its  contents  might  be  proved  aliunde^]  (h)^ 


SECTION  m. 

By  AUeration  of  EdaJte. 

Under  the  old  law,  it  was  essential  to  the  validity  of  a  devise  of 
I.  TTndarthe  freehold  lands,  that  the  testator  should  be  seized  thereof 
^^^^*  at  the  making  of  the  will,  and  that  he  should  continue  so 

seized  without  interruption  until  his  decease.  If,  therefore,  a  testator^ 
subsequently  to  his  will,  by  deed  aliened  lands,  which  he  had  disposed 
of  by  such  will,  and,  afterwards,  acquired  a  new  freehold  estate  in  the 
R.  aoquidtion  ^Bjn&  lands,  such  newly-acquired  estate  did  not  pass  by 
of  newQitate.  ^^  devisc,  which  was  necessarily  void,  88  The  devise  of 
a  freehold  lease,  which  was  renewed  by  the  testator  subsequently  to 

(/)  See  Upfill «.  Marshall,  7  Jur.  819.  a  tax  levy,  of  real  estate  deviaed  will 

On  the  question  whether  a  ''contrary  in-  operate  as  a  revocation  fro  Uxnto,    Bor- 

tention"  is  shown  by  the  contents  of  a  den  v.  Borden,  2  B.  I.  94.    But  it  hu 

codicil,  see  the  close  of  this  chapter.  been  held,  in  Indiana,  where  real  estate 

[(g)  Stiockwell  v.  Bitherden,  6  No.  Cas.  was  owned  by  the  testator  at  the  time  of 

414, 12  Jur.  779.  making  the  will,  and  was,  some  year» 

(h)  In  re  North,  6  Jur.  664.]  later,  conveyed  by  the  testator,  and,  one 

32.  But  see  BeaUcfaamp's  Will,  4  Mon.  year  after  such  conveyance  by  him,  re- 

361.  conveyed  to  the  testator,  that  the  will 

38.  But  alteration  of  the  drcnmstanoes  was  not  therefore  revoked  by  implication, 

of  the  testator  will  not  amount  to  a  revo-  but  that  its  operation  was  restored  as  to 

cation  at  law.    Graves  v.  Sheldon,  2  D.  this  real  estate.    Woolery  v.  Wooleiy,  48 

Chip.  71.    See  also  Blandin  v.  Blandin,  9  Ind.  628.     But  it  is  probable  that  the 

Yt  210.  The  plain  sense  of  the  Vermont  doctrine  stated  in  the  text  is  the  better 

statute  is  that  there  shall  be  no  revoc»-  law.    See  Walton  v.  Walton,  7  Johns, 

tion  of  a  will  by  implication,  except  such  Ch.  268.    See  1  Powell  on  Devises  647, 

as  must  result  ex  neeessttote  rei.    Graves  ti  mq,;  2  Qreenl.  Ev.,  2  ^^• 
V.  Sheldon,  vUbi  aupm.    But  a  sale,  under 

[♦147] 
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the  willy  was  evidently  in  this  situation.  {%)    [But  the  alteration  of  a. 
contingent  remainder  or  of  a  contingent  executory  interest  Notbyohang* 

from  oontiii" 

into  a  vested  remainder  by  the  happening  of  events  on  g«nt  to  vested, 
which  such  remainder  was  originally  limited  to  v«8t,  was  not  such  an 
alteration  as  worked  a  revocation^  the  will  acting  on  the  original 
interest  in  its  new  form,]  {k) 

A  revocation  by  alienation  may  be  either  partial  or  total.  34  A 
simple  case  of  partial  revocation  occurs  where  a  testator^  Partiia 
having  devised  lands  in  fee,  demises  the  same  lands  to  a  •^*«"^<*"«- 
lessee  for  lives  or  for  years,  either  at  a  rent  or  not,  in  which  case  the 
lease  revokes  or  subverts  the  devise  pro  iardo,  by  withdrawing  the 
demised  interest  from  its  operation,  (/)  but  tlie  devise  is  no  further 
disturbed ;  and,  consequently,  the  devisee  would,  even  under  the  old 
law,  still  take  the  inheritance,  subject  to  the  term,  and,  as  incidental 
thereto,  the  rent,  if  any,  reserved  by  the  *lease.  (m)  So,  if  a  testator, 
after  devising  lands  in  fee,  conveys  them  by  deed  to  the  use  of  himself 
for  life,  with  remainder  to  the  use  of  his  wife  for  life,  as  a  jointure, 
without  disposing  of  or  in  any  manner  assuming  to  convey  the  inher- 
itance, the  conveyance  would  revoke  the  devise  pro  tanto,  and  the 
reversion  in  fee,  expectant  on  the  decease  of  the  testator's  wife,  would 
pass  under  it  to  the  devisee.     In  both  the  preceding  examples,  it  will 

it)  Marwood  «.  Turner,  3  P.  Wms.  163.  then  be  revoked  by  any  act  .snfficient  to 

[[k)  Jackaon  v.  Hurlock,  2  Ed.  263 ;  revoke  a  will  of  personal  estate.    Brown 

€tated  on  this  point  caUe  p.  ^4S,  n.]  v,  Thomdike,  ubi  aupra.    The  fact  thai, 

34.  Where  a  testator,  after  making  his  after  the  alienation  of  a  portion  of  the 

will,  conveyed  some  of  the  real  estate  estate,  the  testator  suffered  the  will  to 

which  he  had  devised,  it  being  urged  that  remain  uncanceled,  evinces  that  his  in- 

ftuch  conveyance  worked  an  implied  re-  tention  was  not  altered  as  to  the  other 

vocation  of  the  will,  it  was  held  that,  to  property  therein  devised  or  bequeathed, 

the  extent  of  that  conveyance,  there  was  Garter  v.  Thomas,  ubi  supra, 

a  revocation   pro  tanto,  but   no    more.  (I)  Hodgkinson  v.  Wood,  Cro.  Gar.  28 ; 

Hawes  «.  Humphrey,  9  Pick.  350 ;  Garter  Parker  v.  Lamb,  2  Vem.  495,  3  B.  P.  G. 

V.  Thomas,  4  Greenl.  341 ;   Skerret  v.  Toml.  12. 

Bard,  1  Whart  246;  Brush  v.  Brush,  11  [(m)  A  fortiori,  since  1  Vict,  c  26, 

Ohio  287 ;  Brown  v,  Thomdike,  15  Pick.  Barrs  v.  Lea,  33  L.  J.,  Gh.  437,  where,  on 

388.    To  defeat  the  entire  testamentary  a  mining  lease,  it  was  unsuccessfully  ar- 

dispoeition  by  conveyance,  there  must  be  gued  that  certain  sums  payable  half-yearly 

a  conveyance  of  the  whole  estate.  Hnwes  were  not  rent,  but  purcliase  money  for  the 

V.  Hnmphrey,  ubi  mipra.    If  the  will  be  minerals,  though  payable  by  installments : 

of  both  real  and  )»er8onal  estate,  and  be  as  to  which,  see  further,  Brook  v.  Badley, 

revoked  pro  tanto  as  to  the  real  estate,  by  L.  R.,  4  Eq.  106 ;  nnd  compare  In  re  Mary 

a  con?eyanoe  thereof,  It  sh.-ill  stand  as  a  Smith,  L.  K.,  10  Ch.  79.] 
f^fxA  will  of  the  personal  est:ite.     It  may 
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be  perceived,  that  the  conveyance  is  not  only  partial  in  ^ts  oljed^  but 
in  its  operation ;  it  does  not  for  a  moment  disturb  tiie  testator's  seran 
of  [or  his  estate  in]  the  inheritance,  and,  therefore,  can  have  no  revok- 
ing efiect,  beyond  the  estate  which  it  substantially  alienates  and  vest» 
in  another  person.  Consistently  with  this  principle,  it  is  clear,  that(n) 
where  a  testator  by  his  will  charges  his  lands  with  an  annuity,  and 
afterwards  demises  them  for  a  term  of  years  at  rack  rent,  the  devise  i» 
revoked  so  far  as  to  deprive  the  devisee  of  his  legal  power  of  distress, 
while  the  tenancy  lasts,  (o)  but  no  further ;  and  the  annuitant  would 
be  entitled  in  equity,  during  the  suspension  of  his  power  of  distress, 
to  have  the  rent,  or  an  adequate  portion  of  it,  applied  in  satisfaction 
of  the  annuity. 

Where,  however,  the  conveyance  subsequent  to  the  devise,  though 
BflvocAtion  by  made  for  a  iiartial  purpose,  embraces  the  entire  fee-simple, 
iBfee-«iinpi«.  or  the  whole  estate  of  freehold  which  is  the  subject  of 
the  devise,  the  rule,  under  the  old  law,  (with  some  considerable  excep- 
tions presently  noticed,)  is,  that  the  conveyance,  though  limited  in  its 
purpose,  and  though  it  instantly  revests  the  estate  in  the  testator,  pro- 
duces a  total  revocation.  35    Thus,  if  a  testator  on  his  marriage,  in 

(»)  Parker  «.  Lamb,  3  B.  P.  C.  Toml.  12.  to  the  testator,  so  that  the  title  is  in  him 

(o)  This  shows  the  advantage  of  limits  at  his  death,  it  will  pass  by  the  will  with- 

ing  a  term  to  trustees  for  secaring  the  out  formal  republication.  Brownv^BrowOr 

annoitj,  which  would  entitle  them,  as  the  ahi  tupra;  Woolery  v.  Wooleiy,  48  Ind. 

immediate  reversioners,  to  the  rent.  523.    A  man  seized  of  two  tracts  of  laod^ 

85.  4  Kent  530 ;  1  Powell  on  Devises  devised  one  to  his  child,  and  the  other  to 

548 ;    Bowen  v.  Johnson,  6   Ind.  110 ;  the  fiunily  of  another  child,  and  gave  a 

Adams  v,  Winne,  7  Paige  97 ;  Cooper's  pecuniary  legacy  to  a  bastard  grandchild. 

Estate,  4  Peuna.  St.  88 ;  Brown  v.  Brown,  Afterwards  lie  sold  one  tract,  and  the 

16  Barb.  569 ;  Beck  9.  McOillis,  9  Barb,  other  was  swept  away  by  debts,  and  he 

85 ;  Jones  v.  Hartley,  2  Whart.  103 ;  Eppe  died  leaving  no  more  estate  than  enough 

V,  Dean,  28  Gra.  533 ;  Herrington  v.  Budd,  to  pay  his  debts  and  the  legacy  to  hi' 

5  Denio  321.    But  the  more  general  rule  bastard  grandchild.  It  was  held  that  thi» 

is  that  the  will  is  revoked  only  pro  (anto,  did  not  amount  to  a  revocation  of  his  will. 

Brush  V.  Brush,  11  Ohio  287;  Carter  v.  Woganv.SmalI,118eig.&B.141.  Where 

Thomas,  4  Greenl.  341 ;  Hawes  v.  Hum-  personal  legacies  are  payable  only  out  of 

phrey,  9  Pick.  350 ;  Terry  v.  Edminster,  certain  real  estate,  the  sale  and  convey- 

9  Pick.  355,  note ;  Broim  v,  Thomdike,  ance  of  that  real  estate  after  the  will  is 

15  Pick.  388 ;  Ballief  s  Appeal,  14  Penna.  made  will  amount  to  an«ademption  of  the 

St  451;  Wells  v.  Wells,  35  Miss.  638;  legacies.  Ballief s  Appeal,  ii6t  aupro.  And 

Floyd  V.  Floyd,  7  B.  Mon.  290 ;  In  re  if  a  specific  legacy  does  not  exist  at  the 

Nan  Mickel,  14  Johns.  324 ;  McNaugh-  time  of  the  testator's  death,  it  is  adeemed, 

ton  9.  McNaughton,  34  N.  Y.  201 ;  Bosley  Beck  v,  McQillLs,  ubi  supra.    And  where 

9,  Bosley,  14  How.  390.    But  if  land  de-  the  conveyance  is  inoperative  for  want  of 

Tised,  and  afterwards  sold,  be  reconveyed  completion,  or  from  the  incapacity  of  th» 
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order  to  secare  a  jointare  rent-charge  to  his  intended  wife,  conveys 
lands,  (which  he  had  by  a  will  made  before  1838  deviseil  in  fee,)  to 
the  use  of  trustees  for  a  term  of  years,  for  securing  the  jointure,  and 
then  goes  on  to  limit  the  fee-simple  to  the  use  of  hhnself  in  fee,  the 
latter  limitation  will  revoke  the  devise  in  Mo.  (p) 

*Thi8  doctrine,  however,  does  not  apply  to  copyholds.    Thus,  where 
A,  who  was  seized  in  fee  of  freehold  and  copyhold  estates,  as  to  oonTvy- 

MUM8  of  oopy* 

devised  them  by  his  will,  (made  before  1838,)  and  sub-  ^^^ 
sequently  conveyed  the  freeholds  to  the  use  of  himself  for  life,  with 
remainder  to  the  intent  that  B,  his  intended  wife,  shonld  receive  an 
annuity  of  £300  for  her  life,  by  way  of  jointure,  and  snbject  thereto  to 
trustees  for  ninety-nine  years,  upon  trusts  for  securing  the  jointure,  and 
subject  thereto  to  the  use  of  A,  his  heirs  and  assigns  for  ever.  At  the 
same  time,  the  testator  surrendered  his  copyhold  lands  to  the  sam^  uses ; 
and  it  was  held  that  the  devise  (though  clearly  revoked,  as  to  the  free- 
hokb,  by  the  conveyance  of  them)  was  not,  as  to  tbeoopyholds,  affected 
by  the  surrender  beyond  the  particular  estates';  on  the  gixMind,  that, 
according  to  the  doctrine  of  Thrustout  v.  Cunningham,  (g)  the  fee-simple 
of  the  testator  was  not  disturbed  or  interrupted  by  the  surrender  of 
the  ultimate  inheritance  to  the  use  of  himself,  (r) 

grantee  to  take,  it  maj  amount  to  a  revo-  coiiTefanoe,  and  that  the  bond  and  mort- 
cation,  if  it  show  the  intention  of  the  tee-  gage  passed  to  the  reaiduarj  legatees, 
tator  to  revoke  his  will.  Walton  v.  Wal-  Adams  *.  Winne,  ubi  wpra.  The  provi- 
ton,  7  Johns.  Ch.  258.  But  the  convey-  sion  of  the  New  York  statute  as  to  ini- 
ance  will  operate  as  a  revocation  even  plied  revocations  of  wills  of  real  estate, 
where  the  grantee  and  the  devisee  is  the  does  not  extend  to  a  case  of  actual  con- 
same  person,  for  he  is  then  in  by  the  deed,  version  into  personal  property,  after  the 
and  not  by  the  will.  Kean's  Will,  9  Dana  making  of  a  will,  of  the  real  estate  de- 
25.  And  if  the  deed  be  canceled  during  vised,  by  selling  the  entire  interest  of  the 
the  lifetime  of  the  testator,  this  will  not  testator,  and  receiving  a  purchase  money 
revive  the  will  without  republication.  lb.  mortgage.  lb.  See  akio  Bosley  v.  Bosley, 
And  such  conveyance  will  work  a  revo-  14  How.  390. 

cation,  although  the  grantor  reserves  to  (p)  Gk>odtitle  ».  Otwey,  2  H.  Bl.  616,  1 

himself  a  ground  rent  in  fee,  and  such  B.  &  P.  576,  7  T.  R.  399,  2  Ves.,  Jr.,  606, 

ground  rent  does  not  pass  to  the  devisee  of  n.;  Cave  v,  Holford,  3  Ves.  660,  7  B  P. 

the  realty.  Skerrett  v,  Burd,  1  Whart.  246.  C.  Toml.  693.  See  also  Vawser  v,  Jeffrey, 

Where  the  testator,  having  devised  cer-  16  Ves.  519,  2  8w.  268 ;  [Briggs  v.  Watt, 

lain  real  estate  to  his  daughters,  and  the  2  Jur.  (N.  S.)  1041 ;  Walker  v.  Armstrong, 

residue  to  his  four  cliildren,  afterwards  21  Beav.  284,  8  D.,  M.  A  G.  631 ;  Power 

Koid  that  real  estate  and  took  a  bond  and  v.  Power,  9  Ir.  Ch.  Rep.  178.] 

mortgage  for  the  purcha.<ie  money,  which  (q)  2  W.  Bl.  1046,  Fea.  C  R.  68. 

was  outstanding  at  his  death,  it  was  held  (r)  Vawser  f».  Jeffrey,  3  B.  A  Aid.  402, 

tliat  the  will  was  revoked  pro  lanio  by  the  3  Russ.  479. 

[*149] 
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Where  the  convevanoe  of  a  freehold  estate  has  no  limited  or  definite 
cooveyanoes  oUject,  Of  IS  made  for  a  mistaken  or  unnecessary  purpose, 
o^^uimmaia!^  ^^^  though  its  whole  eflFect  is  instantly  to  revest  the  prop- 
imrpoee.  ^^^y,  jj^  ^j^^  testatoF  himself,  who  is  in  of  his  old  estate,  yet 

the  momentary  interruption  of  the  testator's  seizin,  thus  oocasioned,  pro- 
duces a  complete  and  total  revocation  of  the  previous  devise.  Thus, 
if  a  testator,  seized  in  fee  of  Blackacre,  having  by  a  will  made  before 
the  year  1838,  devised  such  land  by  name,  or  all  his  lands  genensilly, 
to  B  in  fee,  afterwards  by  lease  and  release,  or  any  other  assurance, 
conveys  Blackacre  to  the  use  of  himself  for  life,  remainder  to  the  use 
of  his  own  right  heirs,  the  conveyance,  though  it  makes  no  actual 
change  in  the  testator's  estate,  will  revoke  the  devise  in  Mo.  («) 

But  where  the  momentary  interruption  of  the  testator's  seizin  is 
TortiouB  occasioned,  not  by  any  act  of  the  testator  himself,  but  by 

eiriotton.  ^j^g  tortious  act  of  a  stranger,  the  devise,  even  under  the 

old  law,  was  not  affected.  As  where  a  testator  was  disseized  subse- 
quently to  the  making  of  his  will,  and  af);erwards  re-entered,  the  entir 
restored  the  original  seizin,  and  by  relation  the  disseizee  was  considered 
to  have  been  seized  ab  inUio.  so  that  his  devise  remained  unre- 
voked.  (t) 

*But  if  the  disseizee  were  out  of  possession  at  the  time  of  making 
his  will,  or  at  his  deati),  the  devise  wdUld  be  inoperative,  (u) 

So,  where  a  man  made  his  will,  devising  lands,  and  then  exchanged 
those  lands  for  others,  and  died ;  if  the  exchange  were 
vacated  subsequently  to  the  testator's  death  in  consequenoe 
of  a  defect  in  the  title,  or  in  the  aliening  capacity  of  the  other  partjr, 
this  did  not  revive  the  devise,  {x) 

As  equity  follows  the  law,  the  same  general  principles  which  gov- 
Beroofttkmor  erucd  the  revocation  of  devises  of  hml  estates  were  held 
eqoitoUe  inter-  to  apply  to  dcviscs  of  equitable  interests.  The  devise  of 
«»<*•  such  an  interest,  therefore,  was  liable  to  be  revoked  by  a 

conveyance  similar  to  that  which  would  have  revoked  a  devise  at  law. 
Thus,  in  Earl  of  Lincoln's  ca8e,(y)  where  a  testator  devised  lands, 

(«)  Bargoigne  «.  Fox,  1  Atk.  575.    See  Gen.  v.  Vigor,  8  Vee.  282. 

also  Barley  v.  Darle/,  3  Wils.  6,  Amb.  [(«)  Vin.  Ab.  Dev.  R.  (6,)  pi.  1.] 

653,  8.  C,  wm.  Darlej  9.  Laogworthy,  3  (z)  Att-Qen.  v.  Vigor,  8  Ves.  256. 

B.  P.  C.  Toml.  359 ;  Hannood  v,  Oglander,  (y)  Show.  P.  C.  154, 1  Eq,  Ab.  411,  pi. 

8  Ves.  106 ;  [Sparrow  v,  Hardcastle,  3  11 ;  [in  the  latter  report,  the  mortgage  is 

Atk.  798.]  stated  to  have  been  preWooB  to  the  will, 

(t)  Bunter  «.  Coke,  1  Salk.  237 ;  Att-  bat  this  makes  no  difference  in  the  prin- 

[*160] 
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then  mortga^^  them  in  fee^  and  afterwards,  ini  oontemplation  of 
marpage,  coavejed  the  devised  lands  to  the  use  of  himself  and  his 
heirs,  until  the  intended  marriage,  and  after  such  marriage,  to  other 
uses,  though  the  marriage  did  not  take  effect,  yet  the  devise  was  held 
to  be  revoked.  So,  in  Look  v.  Foote,  {z)  where  A  devised  estates,  of 
which  he  had  only  the  equitable  fee,  and  afterwards  agreed  to  sell  part 
of  the  estates,  and  to  remove  an  objection  to  the  title  advanced  by  the 
purchaser,  (but  which  was  not  well  founded,)  he  suffered  a  recovery 
of  the  whole ;  it  was  held,  that,  though  the  recovery  was  an  equitable 
one,  and  the  particular  purpose  for  which  it  was  suffered  was  mentioned 
in  the  recovery  deed,  and  though  the  uses  thereby  declared  of  the 
property  not  intended  to  be  sold  were  precisely  the  same  as  those 
which  subsisted  before  the  recovery,  which  was  expressed  to  be  in 
restoration  and  confirmation  of  those  limitations,  the  devise  was 
revoked. 

The  rule  that  a  conveyance  in  fee  of  freehold  lands,  executed  for  a 
imrtial  purpose,  revokes  a  will  made  before  the  year  1838,  partition  no 
admits  of  two  exceptions.     The  first  is  in  the  case  of  a  '•^®<»**<*^ 
partition  between  tenants  in  common,  or  co-paroeners,  which,  by  what- 
ever kind  of  assurance  effected,  does  not,  even  at  law,  revoke  a  prior 
devise,  provided  the  conveyance  be  confined  to  the  object  of  the  parti- 
tion, merely  assuring  to  the  testator  in  the  lands  allotted  to  him  in 
severalty,  an  estate  precisely  correspondent  to  that  which  he  previously 
had  in  his  undivided  share.  (a)36    [The  *raanner  in  which  Manner  of  p«r- 
the  partition  is  made  might,  however,  have  revoked  the  SftMewroon- 
devise ;  as  if  a  testator  having  an  undivided  share  ofi  lands  ^^'^ 

ciple  establiBhed  hj  the  case.]  See  also  a  sort  of  special  case.  The  estate  is  the 
PoUen'9.  Huband,  1  Eq.  Ab.  412,  7  B.  P.  same,  but,  after  the  partition,  enjoyed  in 
0.  Toml.  483.  a  different  qaality  and  another  mode, 
(fl)  5  Sim.  61S.  and,  therefore,  proyided  nothing  more  is 
(a)  Lather  v.  Eidbj,  8  P.  Wms.  169,  done  than  mere  partUion,  no  revocation 
n^  8  Yin.  Ab.  148,  pi.  30 ;  Rasley  v.  Bal-  will  resalt  Attomey-Qeneral  v.  Vigor, 
linglass,  T.  Raym.  240 ;  Webb  o.  Temple^  8  Ves.  256, 281 ;  RawUns  v.  Borgis,  2  Ves. 
1  Freem.  542 ;  [Barton  v.  Croxall,  TamL  A  B.  382 ;  1  Powell  on  Devises  554,  559. 
164.  In  Grant  v.  firidger,  L.  R.,  3  Eq.  In  the  language  of  Harrington,  J. :  "The 
347,  it  was  attempted  to  bring  within  case  of  partition  seems  also  to  be  an  ex- 
these  authorities  a  case  where  common-  cepted  case,  even  where  to  effect  the  parti- 
erg,  after  devise,  joined  with  the  owners  tion  a  oonyeyance  of  the  land  be  neoessarj. 
of  the  soil  in  conveying  the  Innd  to  trus-  Such  a  conveyance  by  a  coparcener  or  ten- 
lees,  and  took  back  nhares  of  the  land  in  ant  in  common,  after  he  had  made  his  will, 
severalty,  but  of  course  unsuccessfully.]  has  been  held  not  to  ticcasion  a  revoca- 
36.  The  case  of  partition  is  considered  tion  of  the  will.  The  reason  of  this  seems 
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in  A  and  B  devise  all  lands  in  A,  and  upon  partition  lafids  in  B  only 

are  all(»tted  to  him  ;  in  suoh  case  nothing  passed  by  the  devise.]  (6) 

Tlie  other  and  more  ooasideraUe  exception  is,  where  a  testator,  sub- 

sequently  to  his  will,  makes  a  mortgage  of  the  devised 

lands,  which,  it  is  said,  revokes  the  will  in  equity,  pro 

tanio  only.  (o)37 

To  designate  a  mortgage  a  revocation  pro  ianJtOy  however,  was  inae- 
Mortffii86inao-  curatc.  and  tended  to  create  an  erroneous  impression  of  its 

curately 

termed srevo-    actual  cffect  on  the  riifhts  of  the  person  claiminir  tliroajHt 

onlionpro  ®  *^  i 

iomUK  the  testator ;  for  the  phrase  might  seem  to  import,  that 

the  transaction  was  viewed  in  the  light  of  an  intentional  withdrawal 
by  the  testator  of  his  bounty  to  the  extent  of  the  mortgage,  in  which 
case,  the  devisee  would  have  taken  the  property  ottm  on^re,  as  against 
not  only  the  mortgagee  creditor,  but  also  as  against  the  testator's  own 
representatives,  in  the  same  manner  as  if  the  testator  had  created  the 
charge  by  his  will ;  but  this  was  not  the  oiae,  for  onless  a  contrary 
intention  appeared,  the  devisee,  it  is  well  known,  was  entitled  to  have 
the  estate  disencumbered  out  of  the  personal  estate  of  the  testator  not 
specifically  bequeathed,  {d)  It  was  a  perversion  of  language,  therefore, 
to  call  a  mortgage  a  revocation  pro  tanto ;  in  short,  the  term  is  very 
inaptly  applied  to  any  cases  in  which  the  devise  is  defeated  by  the 
testator's  subsequent  disposition  by  deed  of  the  devised  property, 
which  are  all  examples  of  ademption,  rather  than  of  revocation.  38 

to  be,  that  the  object  of  the  conveyance  564 ;  4  Kent  531 ;  1  Powell  on  DeTise» 

is  really  not  to  pass  title,  but  to  efkd  a  556.    So,  too,  a  trust  deed  to  be  null  and 

seyerance  of  the  manner  of  holding ;  and  void  at  the  death  of  the  testator  works  a 

the  estate  to  which  the  will  applies  being  revocation   pro  tanto  only.     Hnghes  v. 

liable  to  this  change  without  enlargement  Hughes,  2  Munf.  209. 

or  restriction,  the  will  is  reasonably  to  be  (d)  Warner  v.  Hawes,  8  B.  P.  C.  TomL 

regarded  and  held  as  applying  to  it  in  its  21.  [jSbcus  since  17  and  18  Vict.,  c.  113.] 

severed  form  of  holding,  as  well  as  when  88.**' The  same  principle  is  applicable 

it  was  held  in  common."     Dufiel  r.  Bur-  to  leases,  which,  it  is  clear,  though  made 

ton,  4  Harr.  (Del.)  290,  295.  to  the  devisee,  do  not  revoke  the  devise 

[(6)  Knollys  v,  Alcock,  5  Yes.  648,  7  beyond  the  interest  included  in  them. 

Id.  558.    Compare  Phillips  v.  Turner,  17  But  Lord  Hardwicke,  in  Villiers  v.  Vill- 

Beav.  194.]  iers,  2  Atk.  71,  suggested  whether  a  dis- 

(o)  Hall  V.  Dench,  [1  Vem.  329,  842;  tinction  might  not  arise  where  the  lease 
but  in]  2  Ch«  Rep.  54  [the  ground  of  the  was  not  to  commence  until  after  the  de- 
decision  is  stated  to  be  that  the  will  was  visor's  death,  which  seems  to  agree  witli 
republished]  ;  Perkins  v.  Walker,  1  Vem.  the  case  of  Coke  v.  Bullock,  Cro.  Jac.  49» 
97.  to  which  his  Lordship  adverted ;  but  the 

37.  McTaggart  v.  Thompson,  14  Penna.  doctrine  seems  to  be  wholly  indefensible, 

8t.  149 ;  Stubbs  o.  Houston,  83  Ala.  555,  and  is  inconsistent  with  Hodgkin.<*<)n  " 
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Id  applying  the  doctrine^  that  a  mortgage  effects  a  partial  revocation 
<m]jf  it  is  immaterial  whether  the  teetator  had  the  l^al  estate,  or  was 
equitable  owner  only ;  (e)  whether  the  mortgage  couyeyance  was  made 
by  fine,  or  any  other  mode  of  assurance ;  (/)  whether  the  mortgagee 
were  the  devisee  himself,  (g)  or  a  stranger ;  *and  whether  tlie  estate 
of  the  mortgagee  were  to  vest  in  possession  immediately  on  its  execu- 
tion,  or  not  until  the  death  of  the  mortgagor.  (A) 

Upon  the  same  principle,  a  oonvejranoe  in  trust  to  sell  for  the  pay* 
meot  of  debts,  was  held,  under  the  old  law,  not  absolutely  oonyeyMiM 

upim  trust  for 

to  revoke  a  previous  devise  of  the  property  so  con-  mx^. 
veyed,  (t)  even  thoogh  it  were  accompanied  by  a  declaration  that  the 
surplus  proceeds  of  the  sale  should  be  held  in  trust  for  the  grantor, 
his  executors  and  administrators  ^  [provided,  however,  that  such  con- 
veyance had  for  its  object  the  payment  of  debts  only ;  the  insertion 
of  a  further  trust,  as  the  payment  of  an  annuity  to  the  wife  of  the 
grantor,  would  have  worked  a  revocation.]  (A)     Bank-  ^^^^ 
ruptcy  also  left  a  testator's  will  unrevoked,  as  to  any  sur- 
plus remaining  after  satisfaction  of  the  claims  of  creditors.  (Q^ 

A  mortgage  for  less  than  the  testator's  whole  estate,  of  course,  does 
not,  even  at  law,  produce  revocation  ultra  the  estate  to  Mortsagw  by 
which  it  extends.     Thus,  where  a  testator,  after  devising  ***°**^- 

Whood,  Cro.  Car.  23»  where  such  a  lease  tee,  for  the  iise  of  his  wife,  would  not 

was  held  not  to  revoke  a  devise.    The  operate  as  a  revocation  of  the  will.  Clin- 

leise  was  not  made  to  the  devisee,  but  gan  v.  Mitnheltree,  31  Penna.  St.  25.    It 

this  we  have  now  authority  for  saying  was  said  by  Kent,  C,  in  Livingston  v. 

does  not  vary  the  principle."    1  Powell  Livingston,  uM  supra;  "A  devise  is  not 

00  Devises  557,  note  (8).  revoked  in  equity  by  a  mortgage  in  fee,. 

[(<)  Jackson  v.  Parker,  Amb.  687.]  or  a  conveyance  in  fee,  for  payment  of 

(/)  Rider  v.  Wager,  2  P.  Wms.  334 ;  debts.    The  mortgagee  is  trustee  for  the 

Jsckson  9.  Parker,  Amb.  687.  devisee,  and  the  devisor  continues  owner 

(g)  Peach  v.  Phillips,  Dick.  588  ;«Bax-  as  before,  subject  to  the  mortgage."     But 

ter  V.  Dyer,  5  Yes.  656,  overruling  Hark-  in  an  action  of  ejectment,  parol  evidence 

ness  0.  Bay  ley,  Pre.  Cli.  514.  is  not  admissible,  between  the  heirs  and 

(A)  Cro.  Car.  23.  a  devisee  in  the  alleged  will,  to  prove 

(i)  Vernon  v,  Jones,   2  Freem.   117,  that  a  conveyance,  made  after  the  will, 

[Pre.  Ch.  32, 2  Vem.  241 ;]  Earl  Temple  and  which  is  absolute  on  its  face,  was  in 

V.  Dqchess  of  Chandos,  3  Yes.  685.  fact  made  in  trust  to  pay  the  debts  of  the 

39.  Sacii  a  conveyance  is  not  a  revoca-  grantor,  with  a  resulting  interest  to  him. 

tion  of  tlie  will  beyond  such  special  pur-  Jones  v.  Hartley,  vbi  ntpra.    See  1  Pow- 

pose.    Livingston  v.  Livingston,  3  Johns,  ell  on  Devises  558. 

Ch.  148 ;  Jones  v.  Hartley,  2  Whart  103.  [(A)  Hodges  v.  Green,  4  Russ.  28.] 

See  also  Padfield  v.  P^field,  72  BL  322.  (I)  Charman  «.  Charman,  14  Yes.  580. 

And  a  conveyance  by  a  testator  to  a  trus-  40.  But  the  legacy  of  a  debt  is  not 
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freehold  lands  by  a  will  made  before  ISSS^  for  an  estate  in  fee,  demises 
them  by  way  of  mortgage  for  one  thousand  years^  the  inheritance, 
subject  to  the  mortgage  term^  passes  by  the  devise,  along  with  the 
equity  of  redemption  in  the  term. 

But  if  the  partition  or  mortgage  conveyanoe  contain  ulterior  limita- 
Deed  of  parti-  tioDS  by  which  the  testator's  ownership  is  varied  or  modi- 
gage,  with  fied^  it  works  an  absolute  and  entire  revocation.  Ab  in 
(ions.  the  oflen-cited  case  of  Tickner  v,  Tickner,  (m)  where  by 

a  deed  of  partition  between  two  co-heirs  of  gavelkind  lands  (one  of 
whom  had  previously  made  a  will  devising  his  share,)  the  lands 
allotted  to  the  testator  were  limited  to  such  uses  cu  he  should  by  deed 
or  vnU  appointj  and  in  default  of  appointment  to  him  in  fee;  it  was 
held  that  by  this  new  limitation  of  the  use,  the  previous  devise  of  the 
property  was  revoked. 

So,  in  the  case  of  Kenyon  t^.  Sutton,  (n)  where  a  testator  executed 
Effector  a  conveyance  in  trust  for  the  payment  of  his  debts,  and  it 

teUons  b&  was  declared  that,  after  payment  of  his  debts,  the  trustees 

deeds.  should  couvcy  (not  to  him  simply  in  fee,)  but  to  eueh  iMes 

C8  he  Aould  by  deed  or  will  appoint,  and  in  default,  to  him  in  fee,  the 
devise  was  held  to  be  wholly  revoked.  41 

Again,  in  Harmood  v.  Oglander,  (o)  where  A  being  owner  in  *fee 
of  fee  farm  rents  subject  to  certain  marriage  articles,  whereby  he  had 
agreed  to  settle  them  in  strict  settlement  with  reversion  to  himself  in 
fee,  made  his  will,  by  which  he  devised  the  rents :  and  subsequently, 
on  borrowing  £5500  from  B  by  lease  and  release,  for  securing  the 
repayment  and  barring  all  estates  tail,  <&c.,  conveyed  the  fee  fiurm 
rents  in  question  to  C,  his  heirs  and  assigns,  to  the  intent  that  a  com- 
mon recovery  might  be  suffered;  and  it  was  declared  that  such 
recovery  should  enure  to  the  use  of  B  (the  mortgagee)  for  1000 
years,  subject  to  redemption,  remainder  ^to  the  testator  for  life,  with 
remainder  to  F  his  wife  for  life,  with  remainder  to  himself  in  fee. 
The  recovery  (which,  it  will  be  obserx'ed,  was  unnecessaiy)  was  never 
suffered ;  but  Sir  R.  P.  Arden,  M.  R.,  and  afterwards  Lord  Eldon, 
on  appeal,  expressed  a  decided  opinion  that  the  devise  was  revoked, 
the  testator   having  subjected  the   property  to  ulterior  limitations 

adeemed   by  the  testator's   having    re-        (n)  Cit.  2  Ves.,  Jr.,  601. 
ceived  dividends  on  a  bankruptcy.    Ash-        41.  1  Powell  on  Devises  569. 
burner  o.  Macguire,  2  Bro.  C.  C.  lOS.  (o)  6  Yes.  199, 8  Yes.  106.   [See  Briggs 

(m)  Cit  1  Wils.  309,  and  3  Atk.  742-  v.  Watt,  2  Jur.  (N.  S.)  1041 ;  Power  f. 

746,  750.  Power,  9  Ir.  Ch.  Rep.  178.] 
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beyond  the  purpose  of  a  mere  mortgage;  ''and  considering/'  his^ 
Lordship  obeerved],  in  reference  to  the  authorities^  ''how  very  little  in 
addition  to  that  mere  purpose,  will  revoke/'  It  is  clear  that  if  in  this 
case  the  limitations  had  been  simply  to  the  mortgagee  for  the  term^ 
and  subject  thereto,  to  the  use  of  the  mortgagor  himself  in  fee,  tlie 
will  would  have  been  revoked,  precisely  as  if  without  any  mortgage 
the  fee  had  been  so  limited. 

So  in  Hodges  v.  Green,  {p)  where  a  testator  seized  in  fee,  conveyed 
certain  real  estates  to  trustees,  upon  trust  by  sale  or  mortgage  to  raise 
certain  mortgage  and  other  debts,  and  the  trustees  were  to  stand  pos- 
sessed of  the  surplus,  in  trust  for  the  grantor,  his  executors  and 
administrators,  as  personal  estate ;  and  it  was  provided,  that,  until  a 
sale,  the  trustees  should  apply  the  rents  in  payment,  first,  of  the 
interest  on  a  mortgage  debt,  and,  secondly,  of  an  annuity  to  the 
grantor's  wife  for  her  separate  use ;  Sir  J.  Leach,  M.  B.,  held  that 
the  will  was  revoked,  not  (as  had  been  contended)  on  account  of  the 
direction  that  the  residue  of  the  moneys  arising  from  the  sale  should 
be  personal  estate,  which  did  not  vary  the  operation  of  the  deed,  but 
on  account  of  the  annuity,  which  might  continue  after  the  testator's 
death. 

What  words  introduced  into  the  proviso  for  redemption  amount  to 
an  indication  of  intention  to  change  the  equitable  owner-  ^luitexpiw- 
ship,  8o  as  to  revoke  a  previous  devise  by  the  mortgagor,  SSSiy*iJ?uity 
is  not  dear.  The  cases  abundantly  demonstrate  that  such  ^  '«dempUon, 
an  intention  will  not  be  inferred  from  equivocal  expressions,  afibrding- 
coojecture  merely.  The  deed  must  distinctly  and  explicitly  show  that 
the  ^estate  is  to  be  reoonveyed  to  uses  different  from  those  which  pre- 
viously subsisted, — a  doctrine  which  seems  to  agree  with  the  rule 
establishing,  that  the  interests  of  a  husband  and  wife  joining  in  a 
ihortgage  of  lands  held  jure  uxorisy  are  not  liable  to  be  varied  by  the 
inaccurate  terms  in  which  the  reconveyance  is  directed  to  be  made,  (q) 
Thus  in  Brain  v.  Brain,  (r)  where  A  subsequently  to  his  will,  by  a 
conveyance  by  way  of  security,  in  consideration  of  £800  advanced  by 
B,  conveyed  lands  to  trustees  in  fee,  upon  trust  to  permit  him  (A)  to 
enjoy  until  default  of  payment ;  and  upon  payment  of  principal  and 
interest,  upon  trust  to  reconvey  unto  and  to  the  use  of  A,  the  testator,. 

(j>)  4  Rofls.  28.  Coll.  221 ;  Hipkin  «.  Wilson,  8  De.  G.  <&. 

(q)  Innes  v.  Jackson,  16  Yes.  856,  1    S.  788.] 
Bli  104 ;  [Ruscombe  v.  Hare,  6  Dow  1,        (r)  6  Madd.  221. 
2  BU.  (N.  S.)  192 ;  Clarke  v.  Burgh,  2 
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his  heirs  and  assigns,  or  unto  and  to  the  use  of  such  otlier  person  or 
persons,  and  for  such  estate  and  estates,  and  to  and  for  such  lawful 
trusts,  intents  and  purposes,  as  A,  his  heirs  or  assigns,  by  any  deed  or 
deeds,  instrument  or  instruments,  in  writing  under  his  or  their  hand 
or  ]*espective  hands,  should  direct,  limit,  or  appoint,  clear  of  all  inter- 
mediate encumbrances,  and,  in  default  of  payment,  the  trustees  were 
empowered  to  sell ;  Sir  J.  Leach,  V.  C,  held,  that  this  was  a  revoca- 
tion pro  ianto  only.  "  The  true  question,"  his  Honor  observed,  "  is, 
whether,  by  the  addition  of  the  words  which  follow  the  direction  to 
reconvey  to  the  devisor  and  his  heirs,  he  does,  in  fact,  acquire  any 
new  estate  or  power,  or  whether  these  subsequent  words  do  not  leave 
him  with  the  same  estate,  and  the  same  powers,  as  he  would  have  had 
if  they  had  not  been  used.  It  is  plain,  that  he  who  has  a  right  to 
call  upon  trustees  to  convey  to  himself  and  his  heirs,  has  a  right,  by 
any  instrument  under  his  hand,  to  direct  the  same  trustees  to  convey 
to  the  use  of  any  other  {person,  or  for  any  estates  and  interests,  at  bis 
pleasure.  The  authority  to  make  such  direction  by  any  deed  or 
instrument  under  his  hand,  is  the  necessary  consequence  of  this  con- 
version of  his  legal  estate  into  an  equitable  interest ;  and  the  subse- 
quent words  are  the  mere  '  esq^reasio  eorum  qwB  tacUe  inaurUj  I  am 
of  opinion,  therefore,  that  the  conveyance  in  question,  being  by  way 
of  security  for  money,  is  a  revocation  pro  ianio  only."  The  Y.  G. 
remarked,  that  in  Tickner  v.  Tickner,  a  new  power  to  appoint  to  uses 
was  acquired,  and  that  the  facts  in  Kenyon  t;.  Sutton  were  not  aooa- 
rately  known,  (a) 

*  Though  an  absolute  conveyance  by  a  person  having  the  equitable 
MereoonTey-  Ownership  only,  does,  we  htive  seen,  under  the  old  law 
estate  no  re-      rcvokc  a  prior  dcvise,  by  analo&cy  to  the  rule  which  makes 

vocation  in  .     .,       '^  n     •        i        i 

equity.  a  Similar  conveyance  of  the  legal  estate  a  revocation  at 

law,  yet  when  the  testator  merely  clothes  his  equitable  title  with  the 
legal  estate,  by  taking  a  conveyance  of  the  latter  to  himself,  or  merely 
changes  the  trustee,  as  this  produces  no  alteration  in  the  beneficial 
v>wnership,  which  is  the  subject  of  the  devise,  it  leaves  such  devise 
unaffected. 

Thus  where  (t)  W.,  by  his  will  and  codicil,  devised  certain  lands 
which  he  had  contracted  to  purchase,  and  afterwards  caused  the  pur- 
chased estate  to  be  conveyed  to  trustees  in  fee,  in  trust  for  himself 

[(<)  And  see  Youde  v,  Jones,  14  Sim.    See  also  Parsons  «.  Freeman,  3  Atk.  741, 

162.]  1  WUs.  SOS ;  Dingwell  v.  Askew,  1  Cox 

(0  Fullartou  v.  Watts,  cit.  Doug.  718.    427  ;  Clough  «.  Clongh,  8  My.  A  K.  296. 
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and  hiB  heirs^  it  was  adjudged  that  this  was  no  revocation ;  for  before 
the  completion  of  the  purchase^  the  vendor  was  but  8l  trustee  for  the 
parchaser,  and  the  completion  of  the  purchase  was  but  talcing  ike 
tdaU  home;  [snd  so  if  he  had  actually  taken  a  conveyance  to  him- 
self.] (u) 

Ify  however,  the  conveyance  does  more  than  v^  the  legal  estate  in 
the  testator,  and  newly  modifies  his  ownership,  revoca-  otmtra,  if  deed 
tion  will,  of  course,  be  produced,  as  it  would  if  the  equi-  ^^SSwe'own. 
table  interest  separately  had  been  so  modified.  This  •'^^p- 
question  often  arose,  and,  of  course,  under  a  will  made  before  1838, 
may  still  arise,  where  a  testator  contracted  to  purchase  lands,  and  in 
the  interval  between  the  contract  and  the  conveyance  devised  them. 
In  such  case,  it  is  clear,  that  if  the  conveyance  be  made  to  the  testa- 
tor, to  the  usual  limitations  for  preventing  dower,  viz.,  to  such  uses 
as  he  shall  appoint,  and  in  default,  to  the  use  of  himself  for  life, 
remainder  to  a  trustee  for  himself  during  life,  with  remainder  to  him 
(the  purchaser),  in  fee,  the  devise  will  be  revoked,  (y)  And  the  same 
effiM;t  is  produced  where  the  conveyance  is  simply  to  such  uses  as 
the  devisor  shall  appoint,  and  in  default  of  appointment  to  him  in 
fee.(«)42 

So  it  has  been  decided,  that  where  (a)  a  testator  purchased  an  estate 
under  a  parol  contract,  which  was  rendered  binding  by  Effect  of  oon- 
part  performance,  then  devised  it,  and  afterwards  took  a  a  purcbaMr^s 

devise  after 

conveyance  (according  to  the  old  method  of  excluding  contract. 
dower)  to  the  use  of  himself  and  a  trustee  jointly  in  fee,  the  devise 
was  ^revoked ;  the  conveyance  in  such  case  going  beyond  the  mere 
purpose  of  clothing  the  equitable  title  with  the  l^al  ownership,  and 
making  an  alteration  in  the  quality  of  the  estate. 

[(«)  Seaman  v.  Woods,  24  Beav.  372.]  deed,  canceling  the  mortgage  and  paying 

(y)  Bawlins  v.  Burgis,  2  Vee.  &  B.  382 ;  the  mortgagor  the  difference,  it  wa8  a  re- 

[Plowden  v.  Hyde,  2  Sim.  (N.  S.)  171,  2  vocation  of  the  will.    Ballard  v.  Carter, 

D^  M.  A  G.  684 ;  Schroder  v.  Schroder,  6  Pick.  112 ;  Brigham  v.  Winchester,  1 

Kaj  578.]  Mete.  390.    In  Connecticut,  it  seems  that 

(s)  Tickner  v.  Tickner,  cited  1  Wils.  as  the  foreclosure  converts  the  mortgage 

311,  3  Atk.  742 ;  Parsons  «.  Freeman,  3  from  personal  into  real  estate,  the  real 

Atk.  741.  estate  would  descend  to  the  heirs,  unen- 

42.  Before  the  revised    statutes   took  cumbered   by  any  bequest  not  chai-ged 

effect  in  Massachusetts,  it  was  held  that  upon  real  estate.  Swift  v.  Edson,  6  Conn, 

if  a  testator,  after  devising  a  mortgage,  531. 

either  foreclosed  it,  or  took  a  release  of        (a)  Ward  «.  Moore,  4  Mad.  368. 
the  equity  of  redemption,  or  an  absolute 
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If  the  contract  points  oat  the  nature  of  the  limitations  which  are 
No  revocation  to  be  inserted  in  such  conveyance,  and  the  ixmoeyanoe  is 
bainoon-         nujuU  in  oonfomUtu  thereto,  it  is  clear  that  such  oonvey- 

fonnity  with  ,  .  . 

ooDtraot.  ance  (operating  as  it  then  does  only  to  turn  the  equitable 

into  legal  estates)  will  not  revoke  the  devise;  but  it  should  seem,  that 
the  merely  providing. that  the  estate  shall  be  conveyed  to  the  purchaser 
in  fee,  or  to  such  other  uses  as  he  shall  direct,  would  not  prevent  the 
revoking  operation  of  a  conveyance  to  the  ordinary  uses  for  prevent- 
ing dower;  for  as  words  to  this  effect,  when  inserted  in  a  proviso  for 
redemption  in  a  mortgage,  are  (we  have  seen)  merely  equivalent  to  a 
direction  to  convey  to  the  mortgagor  the  fee,  it  seems  difficult,  consis- 
tently, to  ascribe  to  them  greater  i>otency  in  a  contract     And  it  is 
dear,  (6)  that  no  such  effect  would  be  produced  by  a  stipulation  that 
the  vendor  shall  convey  to  the  purchaser,  his  heirs,  appointeeHf  or 
assigns;    for    even   supposing   that  the  introduction   of    the  word 
'^  appointees ''  implies  that  the  conveyance  should  contain  a  power  of 
appointment  (in  which  case  a  revocation  would  not  have  resulted  from 
the  mere  insertion  in  the  conveyance  of  such  a  power,)  yet  the  limita- 
tion to  the  testator  for  life,  with  remainder  to  the  dower  trustee  for  the 
life  of,  and  in  trust  for,  the  testator,  amounts  to  a  new  modification  of 
the  equitable  ownership,  and  is,  for  that  reason,  a  revocation  of  the 
devise. 

[The  doctrine,  that  merely  clothing  the  equitable  estate  with  the 
Hyde?*cioUi.  ^®8*^  *^^®  *®  ^^  revocation,  is  well  illustrated  by  Plowdeu 
wf  e^S^irtJh  ^-  Hyde,  (o)  where  an  estate,  which  had  been  conveyed  to 
JnviSSdon^  ^he  testator  to  the  usual  uses  to  bar  dower,  was  by  him 
appointed  and  conveyed  to  a  mortgagee  in  fee,  subject  to  a  proviso 
that  on  payment  of  the  mortgage  money  the  mortgage^  would  reoon- 
vey  the  estate  to  the  testator,  '^his  heirs,  appointees,  or  assigns,  or  to 
such  other  person  or  persons,  to  such  uses,  and  in  such  manner  as  he 
or  they  should  direct/'  Subsequently  to  the  mortgage,  the  testator 
made  his  will,  devising  the  mortgaged  property;  and  then,  having 
paid  off  the  mortgage  debt,  the  estate  was  reconveyed  to  him,  to  uses 
to  bar  dower  in  the  same  manner  as  on  the  purchase.  Sir  B.  Ein- 
dersley,  Y.  C,  thought  that,  after  the  mortgage,  the  testator  had  in 
equity  a  clear  fee  ^simple  estate,  and  the  legal  estate  not  having  been 
reconveyed  to  him  in  fee  simple  his  will  was  consequently  revoked. 

(6)  BaUin  v.  Fletcher,  1  Kee.  369,  2        [(e)  2  Sim.  (N.  S.)  171,  2  D.,  M.  &G. 
My.  A  Cr.  482.  684.] 
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But  tlim  decision  was  reversed  by  Sir  J.  K.  Bruce  and  Lord  Cran- 
worth,  L.  JJ.,  on  the  ground  before  noticed^  that  an  equity  of  redemp- 
tion (iinles:»  the  contrary  is  distinctly  provided)  attaches  on  the  estate 
of  the  mortgagor,  with  all  the  same  rights,  restrictions  and  qualifica- 
tions to  which  his  legal  estate  had  previously  been  subject.  When, 
therefore,  the  mortgagor  paid  off  the  mortgage,  and  took  a  reconvey- 
ance of  the  property  to  the  same  uses  to  which  it  had  stood  limited 
before  the  mortgage,  he  was,  in  fact,  only  doing  that  which  is  described 
as  clothing  the  equitable  with  the  l^al  estate.  It  follows  from  this 
decision,  that  if  the  reconveyance  had  been  simply  to  the  testator  and 
his  heirs,  his  will  would  have  been  revoked.  ^ 

In  the  case  just  stated  Lord  Cranworth  su^ested  that  a  will  was 
revoked  by  subsequent  conveyance  only  when  the  uizin  inunatcrw 
was  changed ;  and  added,  that  if  an  estate  were  limited  Sohi^ed!u° 
to  such  uses  as  A  should  appoint,  and  in  default  to  A  in  "'^ 
fee,  and  A,  after  making  his  will  and  devising  the  estate,  had  made  an 
appointment,  so  as  to  take  an  estate  with  the  ordinary  uses  to  bar 
dower,  he  knew  of  no  authority  deciding  that  this  would  be  a  revoca- 
tion of  the  will.  ((2)    But  in  Langford  v*  Little,  (e)  which  was  not 
cited,  Sir  E.  Sugden  had  decided  that  in  such  a  case  a  will  was  revoked. 
He  said,  ^^  A  change  of  estate  is  sufficient  to  operate  a  revocation,  and 
it  is  not  necessary  that  the  seizin  should  be  changed.    The  doctrine 
rather  is,  that  although  nothing  but  the  seizin  is  changed  or  transferred, 
and  there  is  no  disposition  of  the  ownership,  or  but  a  partial  one,  yet 
the  will  is  revoked,  and  the  use,  although  the  old  one,  cannot  pass  by 
the  prior  will." 

In  Poole  V.  Coates,  (/)  a  testatrix,  being  entitled  to  an  undivided 
moiety  of  lands  held  on  a  lease  for  lives  containing  a  2?S*^\2^ 
covenant  for  perpetual  renewal,  made  her  will  devising  holdlTfaop- 
the  moiety,  and  subsequently  joined  with  the  two  other  SSS*^***^*' 
persons  entitled  to  the  other  moiety  in  procuring  a  renewed  lease  to  be 
granted  to  herself  and  them  as  joint  tenants:  Sir  E.  Sugden,  C, 
decided  that  her  will  was  not  revoked  in  equity.  He  said,  the  ^effect 
of  a  lease  with  a  covenant  for  perpetual  renewal  is,  in  equity,  to  give 

43.  1  Powell  on  Derises  560,  568.  It  may  be  collected  that  Sir  £.  Sugden 

[(d)  See  2  D.,  M.  &  G.  695.  never  approved  the  decision  in  Bawlins 

(e)  2  J.  A  Lat  613 ;  and  aee  Walker  v.  «.  Burgis.  Apart  from  authority,  his  own 

Annitzong,  21  Beav.  2H  8  D.,  M.  A  G.  opinion,  which  he  followed  on  a  slight 

531.  distinction  in  Poole  v,  Coates,  may  be 

(/)  2  Br.  A  War.  498, 1  Oon.  St  L.  581.  thooght  the  more  reasonable.] 
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the  tenant  a  peroetual  interest ;  that,  therefore,  if  in  the  case  before 
him  there  h^d  been  a  mere  simple  renewal,  though  it  would  have  been 
a  revocation  at  law,  it  would  have  had  no  such  ^ect  in  equity ;  but  it 
was  argued,  that  the  case  went  a  step  further,  the  renewal  being  made 
to  the  testatrix  and  two  other  persons,  and,  therefore,  there  was  such 
a  change  in  the  estate  which  the  testatrix  had  as  amounted  in  equity 
to  a  revocation ;  but  the  mere  change  of  the  legal  estate,  unaccom- 
panied by  any  alteration  of  the  equitable  ownership,  would  not  effect 
a  revocation.  A  lease  of  the  entire  estate  to  a  trustee  for  the  testatrix 
would  have  been  no  revocation,  for  she  would  have  had  the  same 
equitable  estate  after  the  renewal  as  she^had  before;  so  a  renewal 
partly  to  herself,  and  partly  to  a  bnideefor  her,  could  not  be  oonddered 
as  a  revocation,  for  the  ve^^y  same  reason.  The  mere  circumstance  that 
the  very  same  equitable  estate  which  formerly  sulisisted,  had  been 
smo^  partiaUy  clothed  with  .tlie  legal  estate,  could  not  produce  such  a 
modification  as  to  work  a  revocation.  The  learned  judge  said  that  be 
did  not  intend  to  impeach  the  authority  of  Rawlins  v,  Burgis,  Ward 
V.  Moore,  and  similar  cases.  But  did  Ward  v.  Moore  differ  in  sub- 
stance? The  owner  of  the  equitable  estate  became  a  joint  tenant  of 
the  l^al  estate,  thereby  merely  partially  clothing  himself  with  the 
legal  title :  yet  it  was  held  a  revocation ;  and  in  truth  this  is  all  that 
is  done  in  every  case  of  a  conveyance  to  uses  to  bar  dower.  In  equity 
the  owner  of  the  equitable  estate  still  remains  absolute  owner ;  he  has 
only  clothed  himself  with  a  legal  power  of  appointment,  a  life  estate, 
and  a  remainder  in  fee.] 

The  same  general  doctrines  are,  of  course,  applicable  to  equitable 
ab  to  convey,  interests  created  by  marriage  articles;  hence  the  ques- 
?SSon  of*Stf-  *^^^>  whether  a  conveyance,  made  in  pursuance  of  such 
riBKearUoies.  abides,  revokes  a  devise,  made  in  the  interval  between 
the  articles  and  the  conveyance,  disposing  of  the  equitable  interest 
derived  under  the  articles,  depends  entirely,  under  the  old  law,  upon 
the  fact,  whether  the  conveyance  merely  carries  into  effect  the  articles 
which  created  the  equitable  interest  in  question,  or  newly  modifies  the 
ownership,  {g)  44 

But  it  is  to  be  observed,  that  where,  by  the  articles,  the  intended 
settlor  covenants  to  convey  the  lands  to  certain  uses,  and  *subject 
thereto  to  the  use  of  himself  in  fee,  this  does  not  sever  the  equitable 

(g^  Pareons  v.  Freeman,  3  Atk.  761 ;    417,  7  B.  P.  C.  Toml.  506. 
Brydges  r.  Diike  of  Chandos,  2  Ves^  Jr.,        44.  1  Powell  on  Devises  562,  note. 
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from  the  legal  ownership^  in  regard  to  8uch  ultimate  fee^  so  as  to  sup- 
port a  devise  made  intermediately  between  the  articles  and  ihe  con- 
veyance,  since  such  severance  could  only  be  produced  through  the 
medium  of  an  obligation  attaching  on  the  covenantor  to  convey  the 
reversion  in  fee  to  himself;  and  there  seems  to  be  no  title  in  any  third 
person  to  call  for  such  a  conveyance^  for  a  man  cannot  have  a  legal 
estate  in  trust  for  himself.  Upon  the  principle  of  this  reasoning. 
Lord  Eldon,  in  Harmood  t;.  Oglander,  (A)  [dissented  from]  the  case 
of  Williams  v.  Owens^  (i)  where  the  contrary  doctrine  was  advanced 
by  Sir  R.  P.  Arden,  who  appears  to  have  confounded  the  case  of  a 
covenant  to  convey,  with  that  of  an  actual  conveyance,  by  means  of 
which,  of  course,  the  grantor  may  effect  a  severance  of  the  legal  and 
equitable  ownership,  by  vesting  the  legal  inheritance  in  the  trustee  for 
himself.  The  learned  judge  entertained  the  notion,  that  the  articles 
imposed  on  the  covenantor  an  obligation  to  convey  the  fee,  which 
fiilly  accounts  for  (and,  had  it  been  correct,  \irouId  have  justified)  the 
conclusion  at  which  he  arrived.  The  argument  upon  which  Lord 
Eldon  impugned  the  case  of  Williams  v.  Owens,  would  j^,^^  ^f  ^^^^^^ 
seem  to  involve  the  conclusion,  that  an  agreement  by  a  tothe^^^Bof*^ 
testator  to  convey  an  estate  in  fee  to  himself,  would,  for  <»^«>^*<>'- 
every  purpose,  be  null  and  void ;  but  the  principle  has  not  been  fol- 
lowed to  this  full  extent,  for  in  Vawser  v.  Jeffery,  (i)  both  Sir  W. 
Giant  and  Lord  Eldon  were  of  opinion,  that,  if  a  surrender  of  copy- 
holds to  certicin  limitations  (which  have  been  already  stated)  would 
have  revoked  the  will  at  law,  the  covenant  to  make  such  surrender 
revoked  it  in  equity.  And  though  the  assumption  upon  which  this 
position  was  based,  namely,  t^at  the  surrender,  if  made  pursuant  to 
the  covenant,  would  have  been  a  revocation  at  law,  was  in  the  subse- 
quent stages  of  the  case  decided  to  be  unfounded,  yet  this  circumstance 
does  not  necessarily  afiect  the  doctrine  in  question.  There  is  some 
difierence,  however,  in  the  line  of  reasoning  pursued  by  these  great 
contemporary  judges :  Sir  W.  Grant,  adopting  the  notion  of  his  pre- 
decessor (Sir  R.  P.  Arden),  held,  that  the  covenantor  was  bound  to 
convey  the  fee-simple  to  himself,  according  to  his  covenant;  while 
Lord  Eldon  puts  the  doctrine  rather  upon  the  ground  of  intention : 
"  It  is  contended,'*  he  said,  "  that  if  the  widow  had  applied  to  this 
court,  to  have  the  covenant  exe^cuted,  the  court  need  not  have  directed 

(*)  8  Ves.  127.  (jfe)  16  Ves.  619,  2  8w.  268. 

(0  2  Ves.,  Jr.,  695. 
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any  such  acts  as  would  raise  this  question.  M7  present  opinion  is, 
that  I  must  consider  the  testator  to  have  died  with  the  intention  whidi 
he  expresses  in  this  covenant,  unless  it  can  be  shown  that  he  intended 
otherwise  to  execute  his  purpose  of  providing  a  jointure.''  Lord 
Eldon's  observations  show,  that  he  considered  the  case  as  allied  in 
principle  to  those  (discussed  in  the  next  section)  in  whidh  an  inef- 
fectual attempt  to  convey  the  devised  lands  has  been  held  to  revoke : 
though  this  view  of  it  entirely  differs  from  that  of  the  Court  of  £• 
B.,  in  Wright  t;.  Littler,  {I )  who  thought  that  a  void  deed  of  covenant 
was  not  a  revocation,  as  it  was  not  binding  on  the  testator,  and  ez^ 
pressed  no  intention  to  make  a  present  disposition ;  and  Lord  Mans- 
field expressly  lays  it  down,  that  covenants  have  never  been  allowed 
to  be  a  revocation,  unless  where  the  covenantee  has  a  right  to  specific 
performance, — a  principle  which  it  seems  very  diflScult  to  refute.  In 
that  case,  however,  the  instrument  in  question  was  not  a  deed  of  cove- 
nant, but  an  unsealed  paper,  by  which  the  testator  ^'  covenanted  and 
agreed  "  that  the  lands  in  question  should  go  and  be  given  to  certain 
persons,  and  the  question  was,  whether  it  was  testamentary :  the  court 
decided  in  the  negative,  and  that  the  paper  was  not  a  revocation  of  a 
previous  will.  Of  course,  a  covenant  to  execute  a  conveyance,  which, 
if  made,  would  not  revoke  the  will  at  law,  will  be  in<^ierative  to 
revoke  it  in  equity,  (m) 

Another  obvious  case  of  revocation  in  equity  occurs  where  the  tes- 
BflMof  oon-     tator  devises  lands,  and  then,  subeequentlv*  to  the  wilL 

tract  for  sale  j  i  .f  — y 

after  deviae.  contracts  for  the  sale  of  them ;  such  a  contract^  if  onoe 
obligatory  on  the  testator,  will  revoke  the  devise,  (n)  though  it  should 
happen  to  be  rescinded  after  the  testator's  decease,  (0)  and  also,  by  the 
better  opinion,  even  though  such  transaction  should  have  taken  place 
in  his  lifetime,  (p)  supposing,  of  course,  the  will  to  be  subject  to  the 
old  law.^    Notwithstanding  the  contract  for  sale,  the  legal  estate 

(Z)  8  Burr.  12H  1  W.  Bl. 845 ;  [Patch  yised,  is  not  a  revocation  at  Uw.    Hallfu 

«.  Shore,  2  Dr.  <&  Sm.  689.]  Bray,  Ooxe  212.    But  it  seems  that  a 

(m)  Vawser  9,  Jeffery,  8  Kusb.  479.  contract  bj  a  testator,  after  making  his 

(»)  Majer  «.  Gbwland,  Dick.  563.  will,  to  lease  land  for  ninety-nine  yeaii^ 

(0)  Tebbot  V.  Voules,  6  Sim.  40.  reserving  a  ground  rent»  with  a  right  to 

(p)  See  Enollys  v.  Aloock,  7  Yes.  558,  the  lessee  to  extingnish  the  reYeraion  by 

566 ;  Bennett  v.  Earl  of  Tankerrille^  19  paying  a  fixed  som,  works  such  a  change 

Yes.  170;  [Conre  v.  Bowyer,  5  Bear.  6.]  of  interest  as  will  revoke  the  devise. 

45.  But  it  is  held,  in  New  Jersey,  that  Bosley  v.  Bodey,  14  How.  890.    Bee  also 

an  agreement  by  a  testator,  after  the  exe*  Wright  e.  Marshall,  72  DL  584;  1  Pow- 

cation  of  his  will,  to  sell  land  therein  de-  ell  on  Devises  571,  note  (8). 
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passes  under  the  devise^  and  the  devisee  is  bound  to  oonvey  it  to  the 
purchaser,  in  pursuance  of  the  contract  If  the  devise,  which  might 
thus,  in  event,  become  operative  upon  the  l^al  inheritance,  would 
have  the  effect  of  tying  up  the  property  in  a  manner  incompatible 
with  the  convenient  execution  of  the  contract,  as  by  creating  limitar 
tions  in  favor  of  ^minors  or  unborn  persons,  the  testator  should 
immediately  after  the  sale  execute  a  codicil,  devising  the  property  to 
trustees,  for  the  purpose  of  carrying  the  contract  into  effect.  [But  if 
the  contract  is  rescinded  or  abandoned,  either  before  or  after  the  testa- 
toT^s  decease,  there  is  no  purchaser  to  convqr  to;  and,  the  will  being 
revoked,  the  devisee  is  a  trustee  for  the  heir,  (q)  So,  where  a  testator 
devised  an  estate  and  then  contracted  to  sell  it,  but  no  conveyance  was 
executed,  and  afterwards  the  testator  repurchased  the  estate,  it  was 
held  that  the  will,  once  revoked  in  equity,  was  not  set  up  again.]  (r) 

Ante-nuptial  articles  for  a  settlement   have,  of  course,  the  same 
revoking  effect  in  equity,  upon  a  previous  devise  of  the  Mwriag* 
property  agreed  to  be  settled,  as  a  contract  to  sell.  («)  •rtJoi«c 

And  here  it  may  be  observed,  that,  where  a  testator  who  has  devised 

his  real  estate  among  his  children,  in  undivided  shares,  Eiitetof 

afterwards,  upon  the  marriaee  of  one  of  such  children,  prd«y!Md 

conveys  or  covenants  to  convey  to  uses,  for  the  benefit  of   <^  devtoee^ 

that  child,  an  aliquot  share,  equal  to  that  which  he  had  devised  to  the 

child,  (no  doubt,  intending  to  substitute  it  for  the  share  so  devised,) 

such  settlement  or  covenant  does  not  revoke  the  devise  of  that  share 

in  toto^  there  being  nothing  to  identify  or  connect  the  devised  with  the 

settled  share ;  but  it  revokes  the  devise  of  all  the  shares  pro  tanto, 

letting  in  the  advanced  child  to  participate  equally  with  the  others  in 

the  remaining  shares,  not  affected  by  the  settlement  ^    Thus,  in  Rider 

0.  Wager,  (t)  where  a  testator  by  his  will  gave  one  moiety  of  his  real 

and  personal  estate  to  his  elder  daughter,  and  the  other  moiety  to  the 

younger  daughter,  and   afterwards,  upon  the  marriage  of  the  elder 

with  A,  covenanted  to  settle  one  moiety  of  all  his  real  estate  to  the  use 

of  himself  for  life,  with  remainder  to  A  and  his  intended  wife  for 

their  lives,   remainder  to  the  younger   children   of   the    marriage 

in  tail,  remainder  to  A   in  fee;   it  was   held,  that  this  covenant 

liq)  See  Tebbott  o.  Voules,  mpra,  Vawser  v.  Jeffery,  16  Yes.  619, 2  Sw.  268. 

(r)  Andrew  v.  Andrew,  8  D.,  M.  &  G.  46.  Langdon  v,  Astor,  16  N.  Y.  9. 

336.    See  obeenratiooB  on  this  case,  Bug.  (0  2  P.  Wins.  334 ;  [but  must  not  this 

It  P.  S.,  p.  361.]  case  be  oonsiJered  as  depending  solely  on 

U)  See  Cotter  v.  L:iver,  2  P.  Wins*.  624 ;  the  republication  ?] 
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revoked  the  will  in  equity  as  to  one  moiety  of  the  testator's  real  estate, 
and  that  the  other  moiety  passed  under  the  devise  in  the  will  to  the 
two  daaghters,  and  this  was  thought  to  be  rendered  still  more  olear  by 
the  republishing  effiict  of  a  oodicil  which  had  been  executed  by  the 
testator  after  the  articles. 

*The  revocation  of  devises  by  an  alteration  of  estate  is  placed  on  an 
Stat.  1  viou,  a  entirely  new  footing  by  the  stat.  1  Vict.,  c.  26,  which 
p<>ttobere-  providcs  (§  23,)  that  no  convqrance  or  other  act  made  or 
bietotoraSaT'  ^^^®  Subsequently  to  the  execution  of  a  will  of  or  relating 
o^^^anoeor  ^  ^^^  ^^^  ^^  personal  estate  therein  comprised,  except  au 
^^^•^  act  by  which  such  will  shall  be  revoked  as  aforesaid,  shall 

prevent  the  operation  of  the  will  with  respect  to  such  estate  or  interest 
in  such  real  or  personal  estate,  as  the  testator  shall  have  power  to  dis- 
pose of  by  will  at  the  time  of  his  death. 

In  regard  to  wills,  the  date  of  which  or  of  any  codicil  thereto 
Bamarka  upon  brings  them  within  this  section,  a  subsequent  conveyance 
the  enaotmeni.  ^£  ^j^^  dcviscd  property  wiU  uot  producc  revocation,  except 

so  far  as  it  substantially  alienates  the  estate,  and  withdraws  it  from  the 
operation  of  the  devise  by  vesting  the  property  in  another.  If  a  tes- 
tator, after  devising  an  estate,  sells  and  conveys  it  to  a  third  person,  of 
course  the  devise  is  still  (as  formerly)  rendered  inoperative,  and  the  ' 
devisee  can  have  no  claim  to  the  proceeds  of  the  sale,  even  though  the 
will  should  have  directed  the  conversion  of  the  property,  and  the  pro- 
wm  is  revoked  cccds  cau  be  traced  into  an  investment,  (u)     Where  the 

by  oontiact  to 

mu«  testator  contracts  to  sell  the  devised  estate,  and  dies  without 

having  executed  a  conveyance  to  the  purchaser,  the*  devise  remains  in 
force  as  to  the  legal  estate  and  no  further,  this  being  all  the  interest 
which  the  testator  has  power  to  dispose  of  at  his  decease,  and  the  coo- 
version,  as  between  the  real  and  personal  representatives,  being  com- 
pletely effected,  [and  the  estate  of  the  vendor  being  in  contemplation 
of  equity,  '^disposed  of]  by  the  contract,  (supposing  it  to  be  a  binding 
one,)  the  devisee  takes  only  the  l^al  estate,  and  the  purchase  money 
constitutes  part  of  the  testator's  personal  estate,  {z) 

m 

(«)  See  Amald  v,  Amald,  1  B.  G.  C.  p.  *56)  to  show  that,  even  under  the  old 

401.  laWy  a  devise  of  land  which  the  testator 

[(x)  Farrar  v.  Earl  of  Winterton,  5  had  previoudy  contracted  to  sell  {Mssed 

Beav.  1 ;  Moor  v.  Babbeck,  12  Sim.  123.  the  l^gal  estate  only.    But  the  devisee  is 

These  decisions  confirmed  the  author's  entitled  to  the  rent   until   completiuu. 

previous  opinion,  (see  1st  ed.,  p.  148,)  Watts  v.  Watts,  L.  R.,  17  £q.  217. 
where  he  cites  Knollys  v.  Shepherd  {anU 
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[And  this  rule  applies  equally  to  oases  of  oouversion  by  operation 
of  law ;  as,  by  act  of  parliament,  (y)  or  by  an  order  for  -or  by  oUmt 
sale  pronounced  by  a  court  of  competent  jurisdiction,  (z)  wu«uier 
or  by  compulsory  sale  under  the  land  clauses  and  similar  oompuuiory. 
acts,  (a)  '*'or  by  sale  under  a  power  given  by  the  testator  to  a  mort- 
gagee. (6)     But,  of  course,  an  unauthorized  sale  (as,  if  the  real  estate 
of  an  insane  person,  not  so.  found,  ia  sold  by  persons  assuming  to  act 
for  kirn)  will  not  work  conversion,  although  the  sale  is  confirmed  by 
the  oourt  after  the  owner's  death,  (c)     And  the  converting  effect  of  a 
sale  under  an  act  of  parliament  or  under  an  order  of  oourt  _^,niegB  the 
is  neutralized  if  the  statute  (d)  or  order  (e)  directs  a  re-  5e^SJ^«5J^*** 
investment  in  land  to  be  settled  to  the  same  uses;  in  *<>•»»"•  «**^ 
which  case,  it  should  seem,  the  will  would  operate  on  the  substituted 
land.     So,  if  land  were  sold  under  tlie  common  power  of  sale  in  a 

(y)  Frewen  v.  Frewen,  L.  R.,  10  Ch.  Estate,  4  De  G.  A  Jo.  503.    See  also  Ex 

«S10;  Richards  v.  Attj.-Gen.  6  Moo.  P.  C.  parte  Hardy,  30  Beay.  206.] 

C.  381 ;    Cadmun  v.  Cadman,  L.  R.,  13  (b)  Wright  v.  Rose,  2  8.  A  8t.  323 ; 

£q.  470.  Bourne  v.  Boumei  2  Hare  3d.    la  both 

(z)  Steed  v.  Preece,  L.  R.,  18  Eq.  192,  these  cases  no  sale  was  made  until  after 

questioning  Jermy  v.  Preston,  13  Sim.  the  testator's  death,  and,  therefore^  it  was 

336  (as  to  which  see  n.  («),  I'n/ra),  and  held  there  was  no  odhversion — qujoad  the 

Cooke  V.  Dealey,  22  Beav.  196.    See  also  surplus.    Compare  Jones  o.  Davies,  8  Ch. 

Arnold  v.  Dixon,  L.  R.,  19  £q.  113.  D.  216. 

(a)  Ex  parte  Hawkins,  13  Sim.  569 ;  In  (c)  See  per  Wood,  V.  C,  Taylor  v.  Tay- 
re  Manchester  and  Southport  Railway,  lor,  10  Hare  478,  479. 
19  Beav.  365 ;  £z  parte  Flamank,  1  Sim.  (d)  As  where  the  land  of  persons  under 
(N.  S.)  260.  Notice  to  treat  and  agree-  disability  is  sold  under  the  partition  act, 
ing  on  the  price  are  together  equivalent  1868,  Foster  v.  Foster,  1  Ch.  D.  688 ; 
to  a  contract  for  sale,  and  work  a  oonver-  Kelland  o.  Fulford,  6  Ch.  D.  491 ;  Mild- 
Bion,  £z  parte  Hawkins,  Ez  parte  Fla-  may  v,  Quicke,  Id.  553 ;  or  under  the 
laank,  supra/  Harding  v.  Metropolitan  lands  clauses  and  cogniite  acts.  Midland 
Railway,  L.  R.,  7  Ch.  154;  Watts  v.  Railway  r.  Oswin,  1  Coll.  80  j  In  re  Tay- 
Watts,  L.  R.,  17  £q.  217.  But  notice  to  lor,  9  Hare,  596;  In  re  Horner,  5  De  G. 
treat,  without  more,  has  no  such  effect,  &  S.  483;  In  re  Stewart,  1  Sm.  <&  Gif. 
Haynes  t,  Haynes,  1  Dr.  &  Sm.  426;  32;  In  re  Harrop,  3  Drew.  726.  The 
nor  a  notice  followed  by  vendor's  nnac-  lunacy  regulation  act, '1853,  directs  (i\ 
cepted  statement  of  price.  In  re  Arnold,  124,  135,)  that  money  arising  by  sale 
32  Beav.  591 ;  nor  an  agreement  as  to  under  tliat  act  of  land  belonging  to  luna- 
price  per  acre  without  defining  the  land,  tic  tenant  in  fee  shall  devolve  as  realty. 
Ex  parte  Walker,  1  Drew.  508.  Where  In  re  Mary  Smith,  L.  R.,  10  Ch.  79. 
an  option  to  purcJiase  at  a  specified  price  (e)  Fellow  ».  Jermyn,  W.  N.  1877,  p. 
was  given  to  A,  and  after  the  testator's  95.  The  land  sold  was  in  strict  settle- 
death  the  land  was  bought  by  a  railway  ment,  and  the  reinvestment  (of  surplus 
oiimpany  for  double  that  price,  A  was  after  answering  charges)  was  nece88;try 
iield  entitled  to  the  difference.    Cant's  to  prevent  the  money  vesting  absolutely 
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settlement  oontaining  a  similar  direction  for  reinvestment;  diongli 
some  doubt  may  seem  to  be  thrown  on  this  by  Ghile «. 
Gale,  (/)  where  an  estate  stood  settled  in  trust  for  A  and 
his  wife  suooossively  for  life,  with  remainder  as  A  should  by  deed  or 
will  ap{)oiDt,' and  in  default  of  appointment  over:  the  trustees  had 
power  to  sell,  and  the  proceeds  were  to  be  reinvested  in  land  to  be 
settled  to  the  same  uses.     By  his  will  A  appointed  the  estate  to  the 
children  of  B,  and  devised  all  other  his  real  estate  not  thereinbefore 
specifically  disposed  of  to  his  wife.     Afterwards  the  trustees  sold  the 
estate,  and  then  A  died  \  and  it  was  held  by  Sir  J.  Romilly,  M.  &, 
that  the  appointed  property  was  adeemed  by  the  subsequent  sale,  that 
the  appointment  had  no  effect  either  on  the  purchase-money  (which  had 
not  yet  *been  reinvested)  nor  on  the  new  estate  to  be  purchased  with 
it,  but  that  the  right  to  these  passed  by  the  residuary  devise.  (^)    He 
said  it  must  be  treated  as  a  new  estate,  and  a  new  power  in  relation  to 
it.    Having  regard  to  the  direction  that  the  new  estate  should  be 
settled  to  the  old  uses  (which,  of  course,  included  the  power  of  appoint- 
ment,) it  would  be  difficult  to  distinguish  this  case  in  principle  from 
one  where  A  had  the  estate  and  not  a  power  only.    But  the  decisioD 
is  questioned  by  Lord  St.  Leonards,  who  says  it  was  the  old  power 
that  remained  over  th^  new  estate.  (A) 

It  is  now  scarcely  possible  for  any  residuum  of  interest  remaining 
DmriaetoAfor  in  the  tcstator  at  his  death  to  escape  from  the  previous 
from  wMte,       devise.    Li  Lowndes  «.  Norton,  (i)  when  a  testator  devised 

followed bjra  ^^  * 

A^^i^not^  an  estate  to  trustees  during  the  life  of  his  daughter,  with- 
•oexemi»t.  q(^^  impeachment  of  waste,  for  her  separate  use,  and  soon 
afterwards  conveyed  the  same  estate  to  a  different  trustee  for  the  lift 
of  the  same  daughter  (but  not  making  her  or  the  trustee  unimpeach- 
able for  waste,)  with  several  successive  remainders  for  life,  each  without 
impeadiment  of  waste,  with  reversion  to  himself  in  fee ;  it  was  argued 
that  the  right  to  the  timber  remained  in  the  testator  at  the  time  of  his 
death,  and,  notwithstanding  the  deed,  passed  by  the  devise  to  the 

in  the  fint  tenant  in  tail.    Jenny  v.  Pres-  ed.    In  In  re  De  Beauvoir,  2  D.,  F.  A  J. 

ton,  13  Sim.  356,  366,  appears  to  have  6,  29  L.  J.,  Ch.  567,  where  the  sale  wai 

proceeded  on  a  similar  ground.    And  as  under  the  L.  C.  act,  and  A  had  the  otate 

to  the  propriety  of  reinvestment  where  in  reversion,  the  point  did  not  arise;  for 

the  estate  is  settled,  see  4  D.,  M.  A  G.  by  his  will  the  settled  estate  and  "til 

766,  per  E.  Bruce,  L.  J.  other  his  real  estate"  were  included  m 

(/)  21  Beav.  349.  the  same  devise. 

[(^)  As  to  this,  see  port  ch.  XX.,  {  5.        (t)  33  L.  J.,  Ch.  583. 

(A)  B.  P.  S.  375  n.,  and  Pow.  308,  8th 
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dan^ter,  who  was  oonseqneiitljr  nnimpeaohable  for  waste :  but  it  was 
held  by  E.  Braoe  and  Turner^  L.  JJ.,  that  this  was  an  ai^ument  not 
warranted  in  fact  (presamablj  because  the  right  in  question  was  in  fact 
disposed  of  bj  the  deed  to  the  tenants  for  life  in  remainder  J  and  that 
the  estates  given  bj  the  devise  had«been  completely  abolished  by  the 
deed. 

How  a  sped&c  bequest  of  leaseholds  is  affected,  under  this  seotioo, 
by  the  subsequent  acquisition  of  the  fee  was  considered  in  B«qo«(ortonn 
Cox  V.  Bennett9(ik)  where  a  testator  having  bequeathed  ^T^^^^Slf 
''his  houses  at  T,,  held  on  lease  from  B.,"  to  X.,  and  the  <^"^«* 
residue  of  his  real  and  personal  estate  to  Y.,  afterwards  purchased  and 
"^took  a  conveyance  to  himself  of  the  reversion  in  fee.  It  was  held 
by  Sir  G.  Gifibrd,  Y.  C,  that  the  entire  interest  in  the  houses  passed 
by  the  specific  gift  to  X.  He  said, ''  the  clause  in  the  statute  (i.  e.  § 
23)  says  that  the  will  is  to  pass  such  estate  or  interest  in  such  real  or 
-  {lersonal  estate  as  the  testator  shall  have  power  to  dispose  of  at  his 
death ;  and  there  is  nothing  in  the  will  to  confine  its  operation  to  the 
interest  which  the  testator  had  at  the  date  of  the  will :''  the  reference 
to  the  lease  was  merely  a  method  of  describing  the  property. 

The  section  now  under  consideration  does  not  apply  to  wills  made 
before  1st  January,  1838.    Such  wills  are  revocable  by  8eot.28do«« 
alteration  of  estate,  although  the  alteration  should  be  ^it^SStoW 
eflfocted  on  or  after  that  day.]  (Q 


SECTION  IV. 

By  Void  CbnoeifcmoeB. 

An  instrument  purporting  to  be  a  conveyance,  but  incapable  of 
taking  effect  as  such,  may,  nevertheless,  operate  to  revoke  j^fn^^gavi^ 
a  previous  devise,  on  the  principle,  as  it  should  seem,  that  ^^^^ 
the  attempted  act  of  conveyance  is  inconsistent  with  the  ""^  ^*»«^ 

(k)  L.  B.,  6  £q.  422.    See  also  Stmt-  immediatelj  before  the  testator's  death : 

ben  V,  Stnithen,  6  W.  R.  S09.    Both  for  {  23  says  only  that  no  snbeeqiient  act 

ibese  cases  appear  to  reqnire  the  further  shall  prevent  the  will  operating,  implying 

support  of  2  3,  which  enables  a  testator  that  but  for  the  subsequent  act  the  will 

to  dispose  of  all  real  estate  to  which  he  would  have  operated  on  the  interest  in 

may  be  entitled  at  the  time  of  his  death,  question ;  which  it  would  not  have  done 

Hod  of  {  24,  which  enacts  that  every  will  without  the  aid  of  {{  3,  24. 

shall  lie  construed  with  reference  to  the  [(0  Langford  v.  Little,  2  Jo.  A  Lat 

real  and  personal  estate  comprised  in  it,  613.] 
tu  take  efiect  as  if  it  hod  been  executed 
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testamentary  dispositioD,  and,  thetefore,^  though  ineffectual  to  vest  the 
property  in  the  alienee,  it  produces  a  revocation  of  the  devise.    The 
rule  obtains  wherever  the  failure  of  the  conveyance  arises  either  from 
the  incapacity  of  the  grantee,  or  from  the  want  of  some  ceremony 
which  is  essential  to  the  efficacy  oC  the  instrument.  ^7    Thus,  in  Beard 
o.  Beard,  (m)  Lord  Hardwicke  decided,  that  a  deed  of  gift  by  the 
testator  to  his  wife  of  personal  estate,  whidi  he  had   previously 
bequeathed  by  his  will,  revoked  the  bequest ;  though  the  deed  was 
inoperative  under  the  rule  of  the  common  law,  which  iacapacitatOB  a 
woman  from  taking  property  so  disposed  of,  as  the  donee  of  her  hus- 
band..  So  it  has  been  often  ruled,  from  a  very  early  period,  that  a 
feoffment  without  livery  of  seizin,  and  a  bargain  and  sale  without 
enrollment,  revoke  a  previous  devise  of  the  lands  thus  ineflfectnally 
attempted  to  be  aliened,  (n)    And  the  rule  has  been  considered  as 
applying  to  a  *comm(>n  recovery,  rendered  void  by  the  misnomer  of 
the  tenant  to  the  prcecipey  (o)  and  to  an  instrument  purporting  to  be  ao 
apppoiotment  under  a  power,  which  at  the  time  was  not  in  the  testa- 
tor, (p)    It  is  true,  that  in  the  last  case,  the  court  was  of  opinion,  that 
the  instrument,  if  void  as  an  appointment,  might  take  effect  as  a  grant 
of  the  reversion;  but  Lord  Kenyon,  C.  J.,  unreservedly  stated,  that, 
'^even  supposing  it  was  an  inadequate  conveyance  Sor  the  purpose  for 
which  it  was  intended,  still  if  it  demonstrate  an  intention  to  revoke 
the  will,  it  amounts,  in  point  of  law,  to  a  revocation.''     And,  in 
Vawser  i;.  Jeffery,  (g)  Lord  Eldon  treated  it  as  clear,  that  an  attempt 
by  a  testator  to  convey  a  copyhold  estate  by  deed,  would  revoke  a  pre- 
vious devise  of  that  estate. 

It  has  been  held,  however,  that  a  conveyance  to  charitable  usee, 
QuaHflcations  which  was  vold  Under  the  statute  9  Greo,  IL,  c.  36,  on 
of  the  rule.  aocount  of  the  grantor  dying  within  twelve  mouths  after 
its  execution,  did  not  affect  a  prior  devise,  on  the  ground,  it  is  pre- 
sumed, (for  the  reasons  are  not  stated,)  that  the  event  of  the  grantor 
surviving  the  year,  was  an  implied  condition  annexed  to  the  deed,  and 

47.  "But  in  these  cases  of  imperfect  (n)  See  Montague  v.  Jefferies,  Moor, 

conveyances,    resting    entirely    upon    a  429,  pi.  699.    See  also  3  Atk.  73,  1 W. 

change  of  the  intent,  it  may  be  shown,  Bl.  349,  2  Sw.  274. 

that  the  devisor    had  no  intention,  in  (o)  Doe  v.  Bishop  of  Llandafl^  2  B.  A 

making  such  conveyance,  to  revoke  the  P.,  N.  B.  491.    [The  point,  however,  wu 

devise.*'    1  Powell  on  Devises  584 ;  Wal-  not  actnally  decided  in  this  case.] 

ton  V.  Walton,  7    Johns.    Ch.    258;    2  (p)  Shove  r.  Pinke,  5  T.  R.  124,  Sia 

Greenl.  Ev.,  i  687.  (q)  2  Sw.  274. 

(m)  3  Atk.  72. 
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this  failings  the  intended  conveyanoe  was  to  be  considered  as  a  nullity^ 
the  effect  being  the  same  as  if  the  grantor  had  expressly  made  his 
conveTanoe  dependent  on  such  a  contmgenoy.  (r)  So  it  has  been 
decided,  that  a  deed  executed  by  one  who  is  under  a  personal  inca- 
pacify  to  make  the  attempted  disposition,  has  no  revoking  effect  on  a 
prior  devise ;  for  as  the  principle  prt)ceeds  upon  intention,  ability  to 
perform  the  act  seems  to  be  a  necessary  ingredient,  for  without  such 
ability  there  can  be  no  disposing  mind.  Thus,  where  a  jeme  woerUf 
who  had  a  power  to  appoint  real  estate  by  will  only,  and  had  also 
the  fee  simple  in  default  of  appointment,  made  a  will  in  pursuance 
of  the  |)ower,  and  subsequently  executed  a  deed  purporting  to  convey 
the  lands,  it  was  held  that  the  deed  was  inoperative  to  revoke  the  tes- 
tamentary appointment  («)  But  if  a /erne  ooiverle^  who  has  a  power  of 
appointing  by  deed  or  will,  makes  a  will  in  exercise  thereof,  and 
afterwards,  by  deed,  in  execution  of  her  alternative  power,  directs  her 
trustees  to  convey  to  her,  which  they  accordingly  do,  of  course  the 
testamentary  appointment  is  revoked.  (Q 

"^It  seems  clear,  that  a  conveyance  which  is  void  at  law  on  account 
of  fraud  or  covin,  is  not  a  revocation:   but  a  different  Deeds  of  oon- 
mle  obtains,  in  regard  to  deeds  which  are  valid  at  law,  on  aooount  of 

.11.,,,.  .  rm  •  A     1  .      fraud  revoke  a 

though  mipeachable  m  equity.  The  existence,  of  this  wm,— where, 
distinction,  indeed,  was  long  vexaJta  qucBstio,  but  all  controversy  on  the 
point  seems  to  be  closed  by  the  case  of  Simpson  v.  Walker ;  (u)  in 
which  it  was  decided  by  Sir  L.  Shadwell,  V.-C,  in  conformity  to  the 
decision  of  Lord  Hardwicke  in  Hick  v.  Mors,  (a;)  and  that  of  Lord 
Alvanley  in  Hawes  v.  Wyatt,(y)  and  a  diotum  of  Lord  Eldon,(z)  and 
in  opposition  to  a  determination  of  Lord  Thurlow,  (a)  that  a  deed 
obtained  under  circumstances  which  rendered  it  void  in  ^equity,  but 
y^hkh  was  valid  at  law,  did  revoke  a  previous  4|vise. 

A  question  of  this  nature,  however,  cannot  arise  in  regard  to  wills 
wade  since  1837,  for  as,  under  the  recent  enactment,  even  Kuieaetowiii» 
an  actual  conveyanoe  does  not  produce  revocation,  except  ■^**  ^^' 
60  far  as  it  may,  by  alienating  the  testator's  interest,  leave  the  devise 
nothing  to  operate  upon,  it  is  obvious,  that  a  void  or  attempted  con- 

(r)  Matthews  v.  Venablee,  9  X  B.  Moo.        (z)  Amb.  215. 
^  2  Bing.  136.  (y)  2  Cox  263,  8  B.  C.  C.  166.    See 

(i)  EUbeck  V.  Wood,  1  Bon.  564.  also  7  Yes.  874. 
(4  Lawrence  v.  Wallis,  2  B.  C.  C.  819.        (f)  8  Yes.  283. 
(«)  6  Sim.  1.  (a)  Hawes  v.  Wyatt,  w/pra. 
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veyanoe  cannot^  under  any  ciroumstanoes,  have,  as  such,  a  levokii^ 

€ffeot.(&) 


SECTION  V. 

By  a  subsequent  BevoJdng  or  Inconsistent  Willy  CbdicU  or  Writing. 

In  considering  this  head  of  revocation^  as  applicable  to  wills  made 
Befoi«i888.  before  the  year  1838,  freehold  and  personal  estate  must 
u^^owto  ^  distinguished.  The  statute  of  frauds (c)  enacts,  "that 
be  revoked.  ^^  dcvise  in  Writing  of  lands,  tenements,  or  heredita- 
ments, nor  any  clause  thereof,  shall  be  revocable,  otherwise  than  by 
some  other  will  or  codicil  in  writing  or  other  writing  declaring  the 
same,  (or  by  burning,  &c.) ;  but  all  devises  and  bequests  of  lands  and 
tenements  shall  remain  and  continue  in  force  (until  the  same  be  bumt^ 
^Sk;.);  or  unless  the  same  ha  altered  by  some  other  will  or  codicil  in 
writing,  or  other  writing  of  the  devisor,  signed  in  the  ^presence  of 
three  or  four  witnesses  declaring  the  same/'^  The  same  statote 
Bequeiteof  (scction  22)  provides,  "tiiat  no  will  in  writing  concerning 
£ow tobo re-  ^^Y  goods  or  chattels  or  personal  estate  shall  be  repealed, 
Toked.  ^^^  shdll  any  clause,  devise  or  bequest  therein  be  altered 

or  changed  by  any  words,  or  will  by  word  of  mouth  only,  except  the 

[(6)  Ford  V.  De  Pontds,  80  Beav.  672,  a  probate  is  neoecHaary  to  an  iutnimflDt 

ace.    And  distingaiflh    between  a  Yoid  purporting  to  be  a  revocation  cmly.   Ibid, 

conveyance  inoperatiye  as  such  to  pro-  Parker,  C.  J.,  said :  ''An  instrnmeot  thsn 

duce  revocation,  and  a  writing  dulj  exe-  to  have  the  effect  of  a  revocatioii  of  a 

cnted  and  **  declaring  an  intention  to  re-  will  which  devises  real  estate  before  made 

voke,"  which  takes  effe<Ainder  1  Vict.,  mast  itself  be  either  a  will  or  a  codicil,  or 

c  26,  {  20.    See  post  p.  *170.  some  other  writing  of  the  deviior,  signed 

(e)  29  Gar.  II.,  c  8,  {  6,  Ir.  Pari.  7  Will,  in  the  presence  of  three  or  more  witnesNt. 

III.,  c.  12,  {  6.]  If  the  instrument  propounded  as  a  rero- 

48.  A  writing,  purporting  to  be  a  last  cation  be  in  form  a  will,  it  most  be  {Mr- 
will  and  testament,  which  revokes  ^  all  feet  as  such  and  be  subscribed  and  attested 
former  wills,  must  be  executed  and  at-  as  is  required  bj  statute.  An  instrameDt 
tested  as  is  requisite  to  make  it  valid  as  intended  to  be  a  will,  but  fiuling  of  iU 
a  will,  in  order  that  it  maj  operate  as  a  effect  as  such  on  account  of  some  impe^ 
revocation.  Beid  v.  Borland,  14  Mass.  febtion  in  its  structure,  or  for  want  of  due 
208 ;  Hollingshead  v,  Stuigis,  21  La.  Ann.  execution,  cannot  be  set  up  for  the  pa^ 
450;  Deakins  v,  Hollis,  7  Gill  A  J.  811.  pose  of  revoking  a  former  will,  for  this 
And  it  cannot  be  offered  in  evidence  as  a  substantial  reason,  that  it  cannot  be  known 
revocation  without  probate.  Laughton  v,  that  the  testator  intended  to  revoke  ha 
Atkins,  1  Pick.  535.    But  qucere,  whether  will,  except  for  the  purpose  of  sabeti- 

[*168] 


CHAP.  VI  r.,  §  v.]    BY  SUBSEQUENT  WILL  OB  OODICIU  333 

same  be  in  the  life  of  the  testator  committed  to  writing,  and  after  the 
writing  thereof  read  unto  the  testator,  and  allowed  by  him,  and  proved 
to  be  80  done  by  three  witnesses  at  the  least.'^ 

Unless  these  enactments  had  placed  the  revocation  of  wills  under 
positive  restrictions,  thejr  might  have  been  revoked  in  the  same 
manner  as  before,  there  being  no  necessarj  implication  that  what  is 
required  to  constitute  a  valid  execution  of  an  instrument  is  essential 
to  its  revocation ;  on  which  principle  it  was  held  before  the  statute  of 
fnuds,  that  a  will  required  to  be  in  writing  by  the  statute  of  34  Hen* 
Yin.,  a  5,  might  be  revoked  by  parol,  (d) 

Though  the  statute  of  frauds  required  that  a  will  which  revoked  a 
devise  of  freehold  lands  should  be  attested  by  the  same  ]mim«dm 
number  of  witnesses  as  a  will  devising  such  lands,  yet,  in  }gjf*?|!*jy!y" 
some  particulars,  the  prescribed  ceremonial  di£fered  in  the  J{JJ^^ 
respective  instances.    Thus,  a  devising  will  was  required 
to  be  subscribed  by  the  witnesses  in  the  testator's  presence,  which  a 
levoking  will  was  not,  and  a  revoking  will  was  required  to  be  signed 
by  the  testator  in  the  presence  of  the  witnesses,  while  a  devising  will 
needed  not  to  be  signed  in  their  presence ;  each,  therefore,  had  a  cir- 
cumstance not  common  to  both.    This  difference,  however,  (which 
probably  occurred  without  design,)  has  been  attended  B«vo(»tio& 
with  little  practical  effect;  for  it  seldom  happens  that  a  ^^^S!^ 
testamentary  instrument  is  executed  for  the  mere  purpose  ^^ 
of  revoking  a  previous  will,  and  if  it  contain  a  new  disposition,  any 
revoking  dause  therein  will  be  a  nullity,  whether  the  substituted 
devise  takes  effect  or  not,  though  for  widely  different  reasons  in  the 
respective  cases.    If  the  devise  with  which  the  clause  in  question  ia 
associated  be  effective,  it  reduces  the  latter  to  silence  by  rendering  it 
unnecessary,  the  liew  devise  itself  producing  the  revocation ;  so  that 
the  efficacy  of  the  will  as  a  revoking  instrument  cannot,  in  such  a 

totbg  the  other,  and  that  it  would  be  SimmoDfl,  26  Barb.  68;  In  re  Fisher,  4 

making  the  testator  die  without  a  will,  Wia.  254;  Prioe  «.  Maxwell,  2S  Penna. 

tboQgh  it  was  clearly  hia  deaign  not  to  do  Sl  23.    And  it  is  not  necessary  that  sucb 

so."    Ltoghton  «.  Atkiii8»  1  Pick.  5S&,  will  should  state  in  terms  that  it  is  in- 

^   A  will  whidi  makes  a  complete  tended  so  to  operate.    Clarke  «.  Bansom, 

<li«poiitioD  of  all  the  proper^  of  the  60  OaL  696. 

<«>t«tor  is  dearlj  incompatible  with  the       (d)  Granyel  a.  Sandeia,  Gro.  Jao.  497. 

«>3itenoe  of  any  former  will,  and  there-  See  also  Ex  parte  Earl  of  Ilcheater,  7 

&ra  it  most  operate  aa  a  rerocation  of  aU  Yes.  848 ;  Biohardson  a.  Barxy  8  Hagg. 

v^  proriously  azaeoted.    Sinunons  9.  240. 
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case^  become  a  subject  of  consideration.  If^  on  the  other  hand^  the 
No  rBYooAtion,  ncw  devisc  be  ineffectual,  on  account  of  the  attestation 
intended  to  be  being  insufficient  for  a  devising,  though  sufficient  for  a 
<<bu^  revoking. will,  the  revoking  clause  becomes  inoperative 

*bii  the  principle  before  noticed,  that  the  revocation  is  conditional  and 
dependent  on  the  efficacy  of  the  attempted  new  disposition,  and  that 
failing,  thp  revocation  also  fails;  the  purpose  to  revoke  being  con- 
sidered to  be,  not  a  distinct  independent  intention,  but  subservient  to 
the  purpose  of  making  a  new  disposition  of  the  property ;  the  testator 
meaning  to  do  the  one  so  far  only  as  he  succeeds  in  effi^cting  the 
same,  (e)  ^  But  it  seems,  that,  if  the  second  devise  fails,  not  from 
the  infirmity  of  the  instrument,  but  from  the  incapacity  of  the 
devisee,  the  prior  devise  is  revoked.  (/) 

With  respect  to  the  revocation  of  wills  of  personal  estate,  it  is  to  be 
Revocation  of  observed,  that  questions  concerning  it  most  commonly 
pexMnaitj.  oocur  in  the  ecclesiastical  courts,  which,  of  course,  no  less 
than  the  temporal  courts,  are  bound  by  the  22d  section  of  the  statute 
of  frauds,  excluding  parol  revocations.  Accordingly,  it  was  ruled  by 
Sir  J.  Nicholl,  that  evidence  could  not  be  received  of  the  testator's 
intention  orally  announced,  to  adopt  the  prior  of  two  wills,  both  of 
which  were  found  at  his  decease  uncanceled,  though  it  appeared  that 
most  of  the  bequests  in  the  posterior  will  had  lapsed,  (jgf)  But  the 
enactment  in  question  is  not  considered  to  preclude  the  reception  of 
evidence  of  acts  of  a  testator  in  his  lifetime  concerning  his  testamentary 
papers ;  still  less  does  it  exclude  inquiry  into  the  state  in  which  such 
papers  were  found  at  his  decease.  And  it  is  to  be  observed,  also,  that 
the  requisition  of  the  statute  is  satisfied  by  the  intention  to  revoke 
being  reduced  into  writing  in  the  lifetime,  and  by  the  direction,  of 
the  testator,  though  not  authenticated  by  his  signature.    And  on  this 

(e)  Eggleston  v.  Speke,  8  Mod.  258,  Ab.  869,  pi.  9;  a  GL,  nom.  Boper  «.Bad- 

Carth.  79, 1  Show.  89 ;  Onions  v.  Tjrer,  diffe,  5  B.  P.  C.  TomL  860, 10  Mod.  283; 

2  Vem.  741,  Pre.  Gh.  459,  1  P.  W.  343;  [Tapper  «.  Tapper,  1  E.  A  J.  666;  Qpina 

[Short  V.  Smith,  4  East  419.]    See  also  «.  Butler,  L.  B.,  6  Eq.  225.    See  tlm  In 

£x  parte  Earl  of  Ilchester,  7  Yes.  348;  re  Gentry,  L.  B.,  8  P.  A  D.  80,  where  an 

Eirke  v.  Eirke,  4  Baas.  436 ;  [Locke  v.  express  revoking  daose  was  held  tbso- 

James,  11  M.  A  Wels.  901.    Compare]  lute,  though  adcompanied   bj  a  desire 

Bichardson  v.  Barry,  3  Hagg.  249.  that  an  instrument,  referred  to  as  a  will 

49.  See  ante  note  17,  page  294 ;  note  but  which  in  fact  was  a  valid  deed,  shoald 

18,  page  295 ;  note  19,  page  296.  stand  as  the  will — which  it  oonld  not  da] 

(/)  Frenche's  Case,  8  Yin.  Ab.,  Dev.        (g)  Daniel  «.  Nockolds,  3  Hagg.  777. 
O.,  pi.  4 ;  Boper  v.  Constable,  2  Eq.  Cas. 
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principle  it  was  decided,  that,  where  a  person,  at  the  testatrix's 
request,  addressed  a  letter  to  another  person  having  the  custody  of  her 
will,  requesting  him  to  destroy  it,  this  was  a  sufficient  revocation, 
though  the  will  was  not  destroyed  in  compliance  with  the 
request  (A)  60 

Revocation  often  depends  on  the  completeness  of  the  posterior  '''of 
two  testamentary  instruments.^^     In  such  cases  the  eocle-  R«vo<»tion 

■^  depending  on 

siastical  courts  try  the  validity  of  the  propounded  paper  ^fJJf^j^JJJ" 
by  the  principles  which  have  been  adverted  to  in  a  former  ^"^- 
chapter,  to  which  it  will  be  sufficient  to  refer,  {%)  with  the  additional 
observation,  that  the  presumption  is  always  strongly  adverse. to  an 
Qofinished  instrument  materially  altering  and  controlling  a  will 
deliberately  framed,  regularly  executed,  recently  approved,  and  sup- 
ported by  previous  and  uniform  dispositive  acts ;  and  this  presumption 

(A)  Waloott   V.  Onchterlonj,  1  Curt,  pend  npon  the  intention  of  the  testator, 

S80.    [And  see  In  re  lUvenscroft,  18  L.  but  such  intention  must  be  esoertained 

J^  Gh.  501 ;  Meredyth  v.  Maunsell,  Milw.  from  the  contents   of  the   instruments 

fr.  EccL  Rep.  1S2.]  themselves.    Parol  testimony  caimot  be 

50.  In  the  goods  of  Durance,  L.  B.,  2  admitted  for  this  purpose.    The  provi* 

P.  A  D.  406.    But  see  Tynan  v.  Paschal,  sions  of  a  will  can  never  be  contradicted     / 

27  Tex.  2S6 ;  Hise  v,  Fincher,  10  Ired.  by  parol  testimony.    Smith  v,  McChes- 

L139;  Mundyv.  Mundy,  2McCart  290.  ney,  2  McCart.  860.    Where  a  testator 

51.  The  addition   of  an    unexecuted  executed  a  holographic  will,  to  which  he 
codicil  will  not  revoke  a  perfect  will,  added  a  codicil,  and  subsequently  eze- 
Heiw  «.  Heise,  31  Penna.  St  246.    A  cuted  a  second  holographic  will,  to  which 
will,  valid   in    its    essential  parts,  but  he  added  a  postscript,  expressly  revoking 
being  inoperative  on  other  grounds,  may  all  former  wills,  and  thereafter  canceled 
still  operate  to  revoke  a  former  will,  the  second  will,  but  carefully  preserved 
Colvin  «.  Warford,  20  Md.  357, 894.    But  it,  together  with  the  postscript,  until  his 
a  will  duly  executed  according  to  law  death,  it  was  held  that  the  postscript  was 
will  operate  as  a  revocation  of  a  former  a  substantial  revocation  of  the  first  will, 
will,  though  it  contain  no  clause  of  revo-  and  that  canceling  the  second  will  did 
ctUon,  where  it  purports  to  dispose  of  all  not  necessarily  cancel  the  postscript,  so 
^e  property  in  a  different  and  inconsis-  as  to  set  up  the  first  will.    Bates  v.  Hol- 
tent  manner.    However,  if  not  executed  man,  3  Hen.  A  Munf.  502.    But  in  such 
according  to  law,  it  cannot  revoke,  al-  a  case  parol  evidence  may  be  introduced 
though  it  contain  an  express  clause  of  to  show  the  situation  of  the  testator  and 
revocadon.     Reese  v,  Portsmouth  Pro-  quo  animo  he  acted.    Ibid.    A  paper,  pur- 
bate  Court,  9  R.  I.  434.    And  if  a  codi-  porting  to  be  a  will,  n6t  signed  by  the 
cil  be  80  uncertain  as  to  be  void,  it  will  testator,  but  with  his  name  written  at  the 
not  revoke  the  residuary  bequest  in  the  beginning,  in  his  own  handwriting,  is  not 
^>    Carpenter  v.  Miller's  Ex'rs,  3  W.  a  revocation  of  a  former  duly-executed 
Va.  174 ;  DeUfield  v.  Parrish,  25  N.  Y.  9.  wiU.    Belt  v.  Belt,  1  Harr.  A  McH.  409. 
Whether  the  revocatory  clause  in  a  sub-        (i)  AnU  p.  *101. 

^uent  will  is  operative  or  not,  must  de- 
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18  Btronger  in  proportion  to  the  less  perfect  state  of,  and  the  small 
progress  made  in,  such  instrument.  To  establish  such  a  paper,  there 
must  be  the  fullest  proof  of  capacity,  volition,  final  intention,  and 
involuntaiy  interruption.  (£) 

In  regard  to  wills  made  since  the  year  1837,  however,  it  can  never 
Quwtionhow  bc  a  questiou,  whether  an  informal  or  apparently  on- 
reoent  Mt.  finished  testamentary  paper  has  a  revoking  operation,  for 
the  statute  1  Vict,  c  26,  §  20,  has  placed  a  revoking  will  [or  writ- 
ing (Q]  upon  precisely  the  same  footing,  in  r^ard  to  the  ceremonial 
of  execution,  as  a  disposing  will ;  and  when  that  ceremonial  has  been 
observed,  it  can  never  be  said  that  the  will  is  informal  or  unfin- 
iBhed.^2 

A  will  or  codicil  may  operate  as  a  revocation  of  a  prior  testamen- 
tary instrument  by  the  efiect  either  of  an  express  clause  of  revocation, 
or  of  an  inconsistent  disposition  of  the  previously  devised  property.^ 

[Express  revocation  may,  it  seems,  be  produced  in  two  different 
DiBtiiMtioQ  modes,  having  different  effects.  Thus,  if  there  be  a 
oSSon^^alSSt  bequest  by  will  to  several  persons  as  tenants  in  common, 
SrwuiMwa-  and  by  codicil  the  testator  revoke  the  bequest  to  one  of 
"^"^^     them,  his  share  wUl  not  accrue  to  the  others,  (m)    This  is 


the  ordinary  mode.  But  if  the  testator  revoke  so  much  of  his  will  as 
contains  the  gift  to  one  of  such  persons,  here,  if  the  words  that  remain 
are  sensible  per  se,  and  amount  without  further  alteriition  to  a  gift  of 
the  whole  subject  to  the  others,  these  will  take  the  whole,  the  will 

(k)  Blewitt  V.  Blewitty  4  Haggf.  410;  seems  that  such  memorandum  camiot  be 

Gillow  V,  Bourne^  Id.  192.  taken  to  be  either  a  will  or  a  oodldly  ind 

l{l)  The  writing  must  ''dedare  an  in-  therefore  cannot  be  admitted  to  probate, 

tention  to  revoke,"  but  need  not  be  testa-  In  the  goods  of  Fraser,  L.  B.,  2  P.  A  D. 

mentary.     And  unless  testamentary  it  40,  89  L.  J.  P.  20,  21  L.  T.  (N.  S.)  680. 
will  not  be  admitted  to  probate.    In  re       58.  Where  a  testator  bequeaths  a  l^ga^, 

Fraser,  L.  B.,  2  P.  A  D.  40.    See  also  In  bj  codicil,  to   his   granddaughter  "io 

re  Hicks,  L.  B.,  1  P.  A  D.  688;  In  re  lieu"  of  a  devise  in  the  will  to  her 

Durance,  L.  B.,  2  P.  &  D.  406.    Such  a  mother,  who  has  since  deceased,  this  is 

writing  may  be  executed  bj  a  married  a  revocation  of  the  original  devise  to  the 

woman.    Hawksley  v.  Barrow,  L.  B.,  1  P.  mother.    Brownell  v.  De^lf,  3  Mason 

Si  D.  147.]  a  C.  486. 

62.  But  if  the  deceased  write  a  memo-       [(m)  Gresswell  «.  Gheslyii,  8  fil  128; 

randum  at  the  foot  of  his  will,  in  the  Humble  v.  Shore,  7  Hare  247.    Compare 

words,  "This  will  was  canceled  this  day,''  Shaw  v,  McMahon,  4  D.  A  War.  431,  as 

and  such  memorandum  is  properly  eze-  to  which  see  post  ch.  X.,  ch.  XXUI.,  ch: 

coted,  in  the  presence  of  two  witnesses,  it  XXXII.,  {  8. 
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read  as  if  the  revoked  words  had  never  been  in  it  Harris 
*«.  Davis,  (n)  affords  an  example  of  the  latter  mode.  In  that  ease 
there  was  first  a  gift  to  A  and  B  in  common ;  then,  in  a  snbaeqaent 
part  of  the  will,  a  direction  thtit  C  should  take  a  share  with  A  and 
B ;  and  afterwards  a  codicil  revoking  ^'  that  part  written  in  the  will 
which  left^'  the  share  to  C :  and  it  was  held  that  A  and  B  took  the 
whole.  The  frame  of  the  will  was  peculiar,  and  letft  itself  easily  to 
this  construction.  If  the  words  that  are  left  require  ^^as  they  gener- 
ally would)  some  further  alteration  or  addition  to  make  them  sensible, 
the  construction  will  not  be  made.]  (o) 

In  order  that  an  express  clause  of  revocation  may  be  effectual  it 
must  indicate  an  actual  and  present  intention  to  revoke  intentkmio 
the  will ;  and  if  the  testator's  expresBions  are  dedaratory  ^7i[^uwr  pns- 
ooly  of  a  future  design,  they  will  not  be  sufficient ;  (j?)  M 
and  in  an  early  case,  before  the  statute  of  frauds,  a  distiBetion  is  taken 
between  the  effect  of  a  testator  saying  ^'  I  will  revoke  my  will  made 
at  P.,'^  which  refers  to  a  future  act,  and  when  he  sajv  ^  my  will  made 
at  P.  shall  not  stand,"  which  is  a  present  resolution,  tiie  latter  being, 
it  was  considered,  an  actual  revocation,  and  the  former  not.  (9) 

Of  course,  a  mere  intimation  by  a  testator  of  his  intention  to  make 
by  a  future  act  a  new  disposition,  does  not  effect  an  actual  i^ ^^^  intentioa 
presoit  revocation.66    Thus,  where  A(r)  made  a  wUl,  ISiISIJ'iS^^  * 

disposing  of  his  real  and  personal  property,  and  after-  *«>®p«'»^^*- 

• 

(»)  1  0611.  416.  leave  700  my  share  m  a  deed  of  gift, 

(0)  Bykea  v,  Bjkes,  L.  R,  4  £q.  20d.  leaying  it  to  your  honor  to  pay  out  of  it 

ip)  Qeobuiy  v.  Beckett,  14  Beay.  688.]  £100  each  to  each  of  my  two  ebters,  and 

54.  But  where  the  testator  declares  his  £100  to  P./'  which  was  attested  by  two 

intention  to  make  a  codicil  changing  his  witnesses,  being  a  testamentary  paper, 

w^l,  and  the  principal  l^atee  under  the  revoked  the  will.    In  the  goods  of  Du- 

will  refuses  to  comply  with  the  testator's  ranee,  L.  R.,  2  P.  &  D.  406.    But  a  letter 

request  to  produce  the  will  that  it  may  from  a  testator  to  his  attorney,  directing 

be  altered,  the  will  will  stand  unaffected  the  attorney  to  destroy  the  testator's  will, 

by  such  intention  to  change  it    Leay-  does  not,  tpso  /otcto,  work  an  immediate 

cnft «.  Simmons,  3  Bradl  36.  revocation.    Tynan  v.  Paschal,  27  Tex. 

{q)  Burton  v.  Qowell,  Cro,  £1.  306.  286.    It  was  held  in  North  Carolina  that 

56.  If  an  endorsement  be  made  on  a  a  will  may  be  revoked  by  a  paper  drawn 

will  indicating  an  intention  to  alter  or  in  the  form  of  a  will,  but  neither  signed 

modify  it  at  a  future  day,  this  is  no  re?o-  nor  attested,  if  made  tmUno  rmocandL 

cation  of  the  wiU.    Bay  «.  Walton,  2  A.  dark  tx.  Ebom,  2  Murph.  234.    So,  too, 

K.Kanh.71.    But  it  has  been  held  that  in  Virginia.     Glanoock  u  Smither,  1 

»  letter  in  these  words:    "Enclosed  I  Gall  479. 

l^and  you  an  order  to  get  my  will  from  <r)  Thomas  v.  Evans,  2  East  488.    See 

Mr.  D.,  which  please  bum  as  soon  as  yon  alio  QiiiBn  «.  Qriffin,  4  Ves.  197,  n. 
i^ceiYe  it,  without  reading  it.    I  will 
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wards,  the  residuary  I^atee  of  the  personalty  being  dead,  and  A 
having  acquired  other  real  property,  he  made  another  will  wherebj 
he  devised  the  newly-aoquired  property,  and  then  wrote  as  follows: 
<'  As  to  the  rest  of  my  real  and  personal  estate  I  intend  to  dispose  of 
the  same  by  a  codicil  to  this  my  will  hereafter  to  be  made:''  it  was 
contended  that  this  clause,  though  inoperative  as  a  disposition,  indi- 
cated an  intention  to  revoke  the  prior  will ;  but  Lord  Ellenborough 
and  Lawrence,  J.,  held  that  it  was  not  a  revocation.56  They  consid- 
ered the  case  before  the  statute  to  be  applicable,  and  that  the  testator 
merely  intended  to  dispose  of  the  subsequently-acquired  real  estate, 
and  the  property  which  had  lapsed  by  the  death  of  the  residuary 
legatee :  and  that,  even  if  this  had  imported  an  intent  to  revoke  bj 
making  a  different  disposition  in  future,  it  would  not,  according  to 
the  authorities,  have  amounted  to  a  revocation,  unless  the  court  could 
ascertain  what  the  difference  was. 

'*'[And  even  an  express  clause  of  absolute  and  present  revocation  of 
]SzpT«Moi«oM  *^*  former  wills  may  be  reduced  to  total  or  partial  silence, 
n^Md'by  either  by  showing  that  the  clause  was  inserted  by  mis- 
oonstruouon.      ^^^^  ^^j  ^^  ^y^^^  j^  jg  uuregsonable  to  give  unrestrained 

effect  to  the  words ;  as  in  cases  where,  by  one  testamentary  paper,  a 
person  exercises  a  power  of  appointment^  and  then  by  subsequent 
instrument  either  exercises  another  and  distinct  power,  {£)  or  deals  with 
his  own  property,  and  not  with  the  subject  of  the  former  power  :(tt) 
in  these  cases  it  has  been  held  that  the  former  appointment  'is  not 
revoked.] 


It  was  decided  at  an  early  period,  that,  in  order  to  revoke  a  will,  it 
R«Tooation  by  is  not  su£Scient  that  the  existence  of  a  subsequent  will 
of  dispoaition.    fihould  havc  been  found  by  a  jury,  it  must  be  found  to  be 

66.  Bat  where  a  testator  made  an  en-  this  case,  of  course,  formed  no  ingiedient 

doreement  upon  his  will  to  the  effect  that  in  its  decision.    See  also  In  re  Merrit^  1 

it  was  revoked,  in  com  no  other  mU  shoM  Sw.  &  Tr.  112,  4  Jar.  (N.  R)  1192;  In  n 

he  made,  this  was  held  a  valid,  present  Joys,  30  L.  J.,  Prob.  169.    It  is  otherwiie 

revocation.  Brown  v.  Thomdlke,  15  Pick,  if  the  testator,  bj  the  second  instrament, 

38S.  again  refers  to  the  same  power,  though 

[(s)  Powell  V.  Mouchett,  6  Madd.  216;  he  fails  thereby  to  dispose  of  the  whole 

In  re  Oswald,  L.  B.,  3  P.  A  D.  162 ;  and  subject    In  re  Eustao^  L.  R,  3  P.  A  D. 

cases  cited  ante  p.  *78,  n.  (j).  1S3. 

(t)  In  re  Meredith,  29  L.  J.,  Prob.  155.        (u)  Hughes  v.  Turner,  4  Hagg.  Eod. 

The  parol  evidence  read  at  the  bar  in  62;  Denny  v.  Barton,  2  Phillim.  576l] 
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different  from  the  former^  (x)  and  even  the  latter  finding  will  not  avail, 
if  it  be  added  that  the  nature  of  such  difference  is  unknown  to  the 
jorors.  (y)  [And  an  instrument  stating  itself  to  be  the  testator's  last 
will  does  not  necessarily  operate  to  revoke  a  prior  will,  either  as 
regards  real  (z)  or  personal  estate.]  (a)^7 

The  moet  simple  and  obvious  case  of  revocation  by  iuconststency 
of  disposition,  is  that  of  a  testator  having  devised  lands  to  a  person  in 
fee,  and  then  by  a  subsequent  will  or  codicil  devising  the  same  lands 
to  another  in  fee ;  in  such  case  the  latter  devise  would  operate  as  a 
complete  revocation  of  the  former.  (6)58  And  here,  the  learned  reader 
cannot  fail  to  perceive  in  the  difference  of  construction  which  has 
obtained,  where  two  devises  in  fee  of  the  same  land  are  found  in  one 
and  the  same  will,  and  where  they  are  found  in  several  distinct  wills, 
the  greater  anxiety  ^evinced  to  reconcile  the  several  parts  of  the  same 
testamentary  paper,  than  to  reconcile  several  distinct  papers  of  different 

(x)  Seymor  v.  Nosworthy,  Hard.  374 ;  erty  the  two  may  be  taken  ooi\jointly  as 

Show.  P.  a  146.    [If  the  subsequent  will  the  will  of  the  testator.  Smith  v.  McChes- 

is  lost  or  destroyed^  parol  evidence  is  ad-  ney,  2  McCart.  359.    But,  of  coursey  if 

'  missible  to  prove  its  contents.    Brown  v,  the  second  will  contain  an  express  revo- 

Brown,  8  Ell.  &  Bl.  876.]  cation,  it  is  immaterial  whether  they  are 

(y)  Qoodright «.  Harwood,  8  Wils.  497,  inconsistent  or  not.    Smith  v.  McChesney, 

^  W.  Bl.  987,  Cowp.  87,  7  B.  P.  G.  TomL  ubi  supra;    Boadinot  v.    Bradford,   vbi 

489.    [So  in  the  case  of  a  revocable  ap-  supra.    If  the  second  will  be  inconsistent 

pointment  by  deed  where  the  contents  of  in  some  provision  only,  it  is  a  revocaUon 

a  sobseqnent  appointment  are  unknown,  but  pro  tanto.    Nelson  v.  McGifiert,  M 

Rawlins  v.  Rickards,  28  Beav.  370.  supra.  But  a  specific  devise  in  a  codicil  re- 

(fl)  Freeman  v.  Freeman,  5  D.,  M.  A  O.  vokesa  power  to  sell  the  same  land  oonfer- 

704.  red  by  the  will.  Derby  «.  Derby,  4  B.L 414. 

(a)  Cutto  ff.  Gilbert,  9  Moo.  P.  G.  G.  (6)  3  Mod.  206,  [litt,  {  168;  In  i6 

131 ;   Richaids  «.  Queen's  Proctor,  18  Hough's  Estate,  15  Jur.  943, 20  L.  J.,  Gh. 

Jur.  540 ;  Lemage  v,  Chxxlban,  L.  R,  1  422;  Evans  v.  Evans,  17  Sim.  107.] 

P.  A  D.  57 ;  In  re  De  la  Saussaye,  L.  B.,  58.  Where  there  are  two  devises  by  the 

3  P.  A  D.  42;  In  re  Petchell,  Id.  153.]  same  testator,  the  last  operates  as  a  revo- 

57.  Leslie  v.  Leslie^  6  Ir.  Hep.  £q.  332.  cation  of  the  first  only  so  far  as  it  is  in- 

Where  there  are  several  wills,  the  last  consistent  with  it    As  to  the  residue,  the 

being  inconsistent  with  the  former  ones,  former  devise  is  good.    Brant  v.  WilhKm, 

it  is  clearly  so  far  a  revocation  of  the  8  Gowen  56 ;  Bartholomew's  Appeal,  75 

fonner  ones,  although  it  contains  no  re-  Penna.  St    169;    Fetters  ^v.  Petteis,  4 

▼ocatory  clause.     Den  v.  Van  Gleve,  2  McGord  151.    Where  a  clause  in  the 

South.  589,  668 ;  Simmons  v.  Simmons,  original  will  and  one  in  a  codicil  thereto 

26  Barb.  68;   Boudinot  v.  Bradford,  2  are  entirely  inconsistent,  and  both  can* 

I^allas  266 ;  Nelson  v.  McGifiert,  3  Barb,  not  be  executed,  the  latter  clause  must 

^.  158.    But  this  implied  revocation  is  prevail.    Pickering  v.  Langdon,  22  Me, 

effected  only  when  the  wills  are  incon*  413 ;  Van  Vechten  v.  Keator,  68  N.  Y. 

distent,  for  if  they  are  of  dififerent  prop-  52 ;  Brownfield  v.  Wilson,  78  111.  467. 

[*173] 


340  REVOCATION  OF  WILLS  [CHAP.  Yll^  §  y» 

dates^  though  constituting,  in  the  whole,  one  will.  In  the  former  case,, 
the  devisees  (as  hereafter  shown)  take  concoirently  in  order  to  avoid 
making  one  part  of  the  will  contradict  and  subvert  another ;  and  in 
the  latter  case,  no  hesitation  seems  to  have  been  felt  in  holding  the 
second  devise  to  be  revocatory  of  the  first  And  the  distinction  seems 
to  be  reasonable ;  for  though  it  may  be  very  anlikely  that  a  testator 
should  whoUy  change  the  object  of  the  devise  in  the  short  interval 
between  his  passing  from  one  part  of  the  will  to  the  other,  there  is  do 
such  improbability,  that,  in  the  longer  lapse  of  time  between  the  eze- 
cation  of  two  testamentaiy  papers  of  different  dates,  such  a  change  of 
purpose  should  have  occurred. 

[So  if  the  residue  of  personal  estate  be  given  by  will  to  A,  and  by 
CHA  of  TCddne  codicil  to  B,  the  former  gift  is  revoked,  (c)  And  thj» 
Tokcd  by  aiiiii.  was  80  held  in  Earl  of  Bardwicke  v.  Douglas,  (d)  though 
g.  Kirior  the  gift  by  codicil  was  of  personal  estate  ''not  herein- 
T>onifi»M.  before  or  by  my  will  or  any  other  codicil  disposed  of.'^ 

The  words  were  construed  to  mean  ''not  hereinbefore  or  by  my  will 
disposed  of  by  way  of  particular  l^ades,'^  thus  leaving  something  for 
the  gift  to  operate  upon :  literally  construed  they  left  nothing.  Again, 
in  Kermode  v.  Macdonald,  (e)  where  a  testatrix  by  her  will  bequeathed 
specific  and*  pecuniary  legacies,  and  gave  the  residue  of  her  personal 
estate  to  A,  and  then  by  codicil  gave  "  all  her  personal  estate  "  to  B ; 
it  was  held,  that  "  all  her  personal  estate  ^'  meant  the  whole  of  the 
personal  estate  which  by  her  will  the  testatrix  had  divided  into  two 
portions,  the  l^ades  and  the  residue,  and  that  the  will  was  therefore 
wholly  revoked. 

But  where  a  testator  bequeathed  portions  of  "  his  money  in  the 
Qiftof  paruou.  ^^^^^  "  ^  scvcral  legatees,  and  "  the  surplus  of  his  money 
^I^JJJS^"**'  in  the  funds''  to  be  distributed  by  his  executors  •among 
She  trinmi'*'  the  legatees,  and  then  by  codicil,  after  bequeathing  some 
'^^  specific  chattels,  gave  "  the  surplus  remaining  after  the 

aforesaid  legacies  are  paid ''  to  the  children  of  A  ;  Sir  J.  K.  Brace, 
V.  C,  held  that  the  gift  of  surplus  money  in  the  funds  was  uot 
revoked  by  the  residuary  gift  contained  in  the  codicil,  which  was  so 
expressed  as  to  embrace  other  property.  (/) 

l{e)  Fownee-Lattrell  v.  Clarke,  W.  N.  Ch.  26,  coram  Lord  Gottenham,  who  in  D. 

1876,  pp.  168,  249.  P.  retained  his  opinion.    Compare  Lee  v. 

(d)  7  d.  A  Fin.  795,  Weet  P.  C.  555,  Delane,  4  De  G.  &a  1. 
per  Lords  Brougham  and  Lyndhorst,  re-        (e)  L.  B.,  1  Eq.  457,  8  Ch.  584. 
yersing  Douglas  v.  Leake,  5  L.  J.  (N.  S.)        (/}  Inglefield  v.  Coghlan  2  ColL  247.] 
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^Under  the  old  law]  where  a  testator  at  different  periods  of  his  life 
made  various  testamentarj  papers,  some  of  which   he  Bale  when 
destroyed,  and  others  he  left;  undestroyed,  each  purport-  !!ItS!J^I!fy 
ing  to  contain  his  last  will,  this  character  belonged  exclu-  •'^••^^ 
fiiyelj  to  such  one  of  the  uncanceled  papers  as  was  executed  next 
before  his  decease  ;(^)69  and  in  order  to  ascertain  the  time  of  the  exe- 
cation  of  the  respective  papers,  recourse  may  be  had  to  evidence, 
derived  either  from  their  own  contents,  or  from  extrinsic  sources. 
Sometimes  the  water-mark,  showing  the  date  of  the  manufacture  of 
the  paper  on  which  a  will  is  written,  affords  decisive  proof  of  its  pos- 
teriority to  another  will,  the^period  of  whose  execution  can  be  ascer- 
tained by  other  means,  {h) 

If,  from  the  absence  of  date  and  of  every  other  kind  of  evidence, 
it  is  impossible  to  aBcertain  the  relative  chronological  jutooontm- 
pontion  of  two  conflicting  wills,  both  are  necessarily  held  S^^^^Hidn 
to  be  void,  and  the  heir  as  to  the  realty,  and  the  next  of  ****** 
kin  as  to  the  personalty,  are  let  in  ;  but  this  unsatisfactory  expedient 
is  never  resorted  to,  until  all  attempts  to  educe  from  the  several 
papers  a  scheme  of  disposition  consistent  with  both,  have  been  tried 
in  vain,  (t)     And  even  where  the  times  of  the  actual  execution  of  the 
respective  papers  are  known,  so  that,  if  they  are  incon-  "^^g"***^ 
distent,  there  can  be  no  difficulty  in  determining  which  is  i^^ 
to  be  preferred,  the  courts  will,  if  possible,  adopt  such  a  construction 
as  will  give  effect  to  both,  sacrificing  the  earlier  so  far  only  as  it  is 
•clearly  irreconcilable  with  the  latter  paper  ;(i)0O  supposing,  of  course, 

ig)  See  Goodright  v.  Glazier,  4  Burr,  year,  sometimes  (like  literaiy  pnblioa* 

2512 ;  Harwood  v,  Ooodright,  Cowp.  92.  dons)  bears  the  date  of  the  year  following. 

[This  mle  is,  of  conrse,  inapplicable  to  {%)  See  Phipps  v.  Earl  of  Angle8e%  7 

the  present  state  of  the  law.    See  1  Vict,  B.  P.  C.  Toml.  443. 

€.  26,  2  22.]  l{k)  Richards  v.  Queen's  Ptoctor,  IS 

59.  Den  v.  Van  Cleve,  2  South.  6S9,  Jur.  640.] 

668 ;   Smith  v.  McChesney,  2   McCart.  60.  But  in  such  case  the  onun  is  npon 

359.    But  where,  upon  tlie  death  of  the  the  party  impugning  the  earlier  will  to 

testator,  two  wills  are  found,  if  the  second  show  the  intention  of  the  testator  to  re- 

wiU  18  not  properly  executed,  or  is  held  yoke  it  by  the  later.    Leslie  v.  Leslie,  6 

to  be  invalid,  the  former  will  remains  in  Ir.  R.  £q.  332.    And  in  deciding  such  a 

force,and  will  be  taken  to  be  unrevoked  by  question,  conjecture,  or  slight  probabill- 

the  later  invalid  will.  Boylan  ads.  Meeker,  ties,,  will  not  be  sufficient,  and  the  words, 

4 Dutch. 274.  "this  is  my  last  will,"  wiU   have   no 

(h)  The  writer,  however,  understands  weight  whatever.    Ibid, 
^at  paper,  made  near  the  cloee  of  a- 
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that  such  latter  paper  contains  no  express  olaose  of  revocation,  [or 
other  clear  indication  of  a  contrary  intention.]  (I) 

As  where  a  testator  made  a  will  devising  his  lands  to  trustees,  for 
two  hundred  years,  to  pay  his  debts,  and  afterwards,  by  another  will, 
devised  the  same  l^ds  to  other  trustees  for  three  hundred  years,  to 
discharge  some  particular  specialty  debts  mentioned  in  a  deed  executed 
after  the  first  will,  and  all  encumbrances  affecting  the  proi)erty ;  Lord 
Talbot  held,  that  the  first  term  of  two  hundred  years  was  not  revoked, 
as  the  two  terms  were  not  inconsistent,  the  testator's  intention  in  cre- 
ating the  term  of  three  hundred  years  being  merely  for  the  purpose 
of  ^giving  priority  in  payment  of  the  specialty  debts,  and  the  charges 
affecting  the  estate,  (m) 

The  inclination  to  such  a  construction  as  would  preserve,  either 
ti^u^u^  wholly  or  in  part,  the  contents  of  the  prior  document, 
oodidiroriui*  howevcr,  exists  only,  either  when  the  subsequent  docu- 
inooMnpiete  ment  is  inadequate  to  the  disposition  of  the  entire  prop- 
erty, so  that  the  consequence  of  rejecting  the  prior  document  would 
be  to  produce  partial  intestacy ;  {n)fil  or  else  where  the  posterior  paper 
is  styled  a  codicil :  (o)  for  the  office  of  a  codicil  being  to  vary  or  add 
to  and  not  wholly  supplant  a  previous  will,  such  a  designation  of  the 
instrument  seems  to  demand  that  some  part,  at  least,  of  the  will^ 
whose  existence  it  supposes  and  recognizes,  should,  if  possible,  be 
sustained.  [I£  the  subsequent  instrument  does  not  profess  to  be  a 
codicil  and  is  adequate  to  the  disposition  of  the  entire  property,  there 
is  no  such  a  priori  improbability  that  it  was  intended  wholly  to  sup- 
plant the  prior  instrument.  The  case  then  rests  on  the  true  construc- 
tion of  the  contents  of  the  two  instruments,  and  the  complete  disposi- 
tion conteined  in  the  second  must,  unless  controlled  by  the  context, 

1(1)  Plenty  v.  West,  6  C.  B.  201,  16  West,  1  Bob.  264,  4  No.  Cas.  103,  9  Jor. 

Beav.  173 ;  Dempsey  v.  Lawson,  2  P.  D.  458,  Sir  H.  J.  Fust  would  not,  even  in 

98.3  such  oases,  recognise  the  existence  of  the 

(m)  Weld  V,  Acton,  2  Eq.  Gas.  Ab.  777,  inclination  as  regards  personalty ;   but 

pi.  26.    [The  word  ''deed,"  occurring  see  Cookson  v.  Hancock,  1  Kee.  817,  i 

four  times  in  this  report,  seems  a  mistake  My.  A  Or.  606 ;  Lemage  v.  Goodban,  L. 

for  '' wilV'  though  the  report  might  be  B.,  1  P.  A  D.  67;  Birks  v.  Birks,  4  8w.  & 

made  consistent  by  reading  "  demise ''  for  Tr.  23,  34  L.  J.,  Prob.  90.] 

''devise;"   and  see  Coward  v.  Marshal,  61.  Brant  v.  WiUson,  8  Cowen  66. 

Gro.  El.  721.  [(o)  In  re  Howard,  L.  B.,  1.  P.  A  I>. 

(n)  See  Freeman  «.  Freeman,  Kay  636 ;  Bobertson «.  Powell,  2  H.  A  C.  762.] 
479,  6  D,  M.  &  G.  704.    In  Plenty  «. 
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wholly  revoke  the  first.  Thus,  in  Henfrey  t^.  Henfrey,  {p)  where  a 
testator  by  will  gave  his  household  effects  and  other  benefits  to  his 
wife^  and  all  the  residue  of  his  estate  and  effects  to  A,  and  appointed 
him  executor,  and  then  by  subsequent  will  lefl  all  he  possessed  '^con- 
taining furniture,  books,  &c.''  to  his  wife,  but  did  not  appoint  an 
executor,  the  first  will,  including  the  appointment  of  the  executor, 
was  held  to  be  wholly  revoked.  '^ Containing''  was  read  'inclusive 
of/*] 

^Numerous  are  the  questions  which  have  arisen  in  r^ard  to  the 
extent  to  which  a  codicil  affects  the  disposition  of  a  will  or  antecedent 
codicil,  and  which  are  commonly  occasioned  by  the  person  framing  the 
codidl  not  having  an  accurate  knowledge  or  recollection  of  the  contents 
of  the  prior  testamentary  paper. 

In  dealing  with  such  cases  it  is  an  established  rule  not  to  disturb 
the  dispositions  of  the  will  further  than  is  absolutely  Oodioiinotto 

'^  .  ''     disturb  wlU 

necessary  for  the  purpose  of  giving  effect  to  the  codicil,  ^^^^ 
as  will  appear  from  the  follomng  adjudications,  which 


have  been  selected  from  a  large  mass  of  cases,  {q)  that  might  be  cited 
in  illustration  of  the  principle.  ^^ 

(p)  2  Curt  468,  Moo.  P.  C.  0.  29,  6  Birks,  4  Sw.  A  Tr.  23,  84  L.  J.,  Prob.  90. 
Jnr.  855.  And  see  Cottrell  v.  Cottrell,  L.  And  it  seems  doubtful  whether  e^en  the 
K,  2  P.  A  D.  397.  By  the  dvil  h&w  the  appointment  by  subsequent  will  of  a 
appointment  of  an  executor  was  a  com-  ''sole"  executor  amounts  per  le  to  a  re- 
plete disposition  of  the  personal  estate ;  Yocation  of  the  first  See,  for  revocation, 
and  in  some  earlj  cases  in  the  eodesiaa-  In  re  Lowe,  8  8w.  &  Tr.  478,  83  L.  J., 
tical  courts  the  mere  appointment  of  a  Prob.  155 ;  In  re  Baily,  L.  B.,  1  P.  A  D. 
different  executor  in  a  subsequent  paper,  628.  Cbntm,  (leaves  «.  Price,  2  Sw.  & 
purporting  to  be  a  distinct  will,  was  held  Tr.  71,  82  L.  J.,  Prob.  113 ;  In  re  Leese, 
to  be  a  revocation  of  a  prior  will  and  ap-  2  Sw.  &  Tr.  442,  31  L.  J.,  Prob.  169 ;  In 
pointment.  Whitehead  v.  Jennings  and  re  Morgan,  L.  B.,  1  P.  A  D.  323. 
Bart  V.  Burt,  cit  1  Phillim.  412.  But  (q)  Cases  as  to  the  combined  effect  of 
such  new  appointment  was  afterwards  de-  a  will  and  several  codicils  are  frequently 
dded  not  to  be  conclusive.  Bichards  v.  not  only  very  long,  but  are  too  special  to 
Qoeen's  Proctor,  18  Jur.  540;  Birks  v,  be  of  much  use  as  general  authorities. 

62.  But  if  the  codicil  contain  provi-  fact  do  so,  but  only  in  part,  it  is  merely  a 

sions  inconsistent  with  a  devise  in  the  revocation  pro  tarUo,    Brant  v.  Willson,  8 

will,  it  will  revoke  such  devise  without  Cowen  56 ;  Larrabee  v.  Larrabee,  28  V t. 

any  express  words  of  revocation.    Den,  274;  NeflTs  Appeal,  48  Penna.  St.  501. 

Snowhill  V.  Snowhill,  3  2Sab,  447.    But  if  Nor  will  a  codicil,  making  a  new  dispoei- 

the  codicil  does  not  expressly  revoke  the  tion  of  the  estate,  be  effectaal  as  a  revo- 

former  will,  though  it  profess  an  intention  cation,  unless  it  is  effectual  as  to  the  new 

to  make  a  disposition  of  the  whole  estate,  disposition  of  the  estate.    Jones  v.  JoneSi 

difierent  from  the  will,  if  it  does  not  in  2  Dev.  £q.  887. 
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Thus,  where  a  testator  by  his  will  devises  lands  to  A  in  fee,  and  hy 
a  codicil  devises  the  same  lands  in  fee  to  the  first  son  of  B  who  shall 
attain  the  age  of  twenty-one  years  and  shall  assume  the  testator's 
name,  the  first  devise  will  be  revoked  only  quoad  the  interest  oom- 
j>rised  in  the  executory  devise  in  the  codicil ;  so  that,  until  B  has  a  son 
who  attains  his  majority  and  assumes  the  testator's  name,  the  property 
will  pass  to  A  under  the  devise  in  the  will.  (r)63 

So,  where  a  testator  devises  lands  to  A  subject  to  a  charge  in  favor 
Charge  not  of  B,  and  then  by  a  codicil  revokes  the  devise  to  A  of 
revoottUon  of     the  land,  which  he  gives  to  another,  without  noticiner  the 

devise  of  land  '  ^  ,  '  ® 

chfuiged.  charge,  the  laud  remains  subject  to  the  charge  in  the  hands 

of  the  substituted  devisee.  («) 

'''So,  where  a  testator  by  his  will  devised  his  estates  to  0.  B.  for  life 
Bxampiesof      without  impeachment  of  waste,  and  by  a  codicil  directed 

non-revocaUon  *  ,  i      ^^n  -iii 

by  oodioii.  his  trustecs  to  let,  until  tenant  for  life  married,  the  lessees 
to  be  impeachable  of  waste,  and  the  rents  to  be  accumulated  and  Jaid 
out  in  lands  to  be  settled  to  the  same  uses ;  it  was  contended  that  this 

Doe  d.  Hearle  v.  Hicks,  8  Bing.  475,  [1  be  executor,  and  that  the  will  should  take 

d.  &  Fin.  20 ;]  Hicks  v.  Doe,  1  Yon.  A  J.  effect  aa  if  his  name  had  been  izverted 

470 ;    [Alexander  v.  Alexander,  2  Jnr.  therein  as  executor,  J^  was  held  not  en- 

(N.S.)  898,  6D.»M.  &G.593;  Agnewv.  titled  to  a  share  of  residue.     Hillezsp 

Pope,  1  De  G.  &  J.  49 ;  Patch  v.  Graves,  don  v.  Grove,  21  Beav.  518 ;  and  see  Glb- 

3  Drew.  348.]  The  qaestion  whether  a  son's  Trusts,  2  J.  A  H.  656,  stated  poiL] 
codicil  was  whoUj  or  partially  revoca-  (r)  Doffield  «.  Duffield,  3  BIL  (N.  &) 
tory,  was  much  discussed  in  Cookson  it.  261,  [1  D.  A  01.  268,  395,  Sug.  Law  of 
Hancock,  1  Kee.  817»  2  My.  &  C.  606 ;  Prop.  216 ;  and  see  Doe  d.  Evers  v.  Ward, 
[see  also  Schofield  v.  Cahuac,  4  De  G.  &  16  Jur.  709,  21  L.  J.,  Q.  B.  145;  In  re 
6.  533 ;  Lord  Lovat  v.  Duchess  of  Leeds,  Oolshead,  2  De  G.  A  J.  690;  Nonnan  «. . 
2  Dr.  &  Sm.  62.  A  qaestion  often  arises  Eynaston,  29  Beav.  96,  3  D.,  F.  A  G.  29, 
whether  the  whole  or  only  a  part  of  a  with  which  compare  Nevill  v.  Boddam, 
series  of  limitations  is  revoked  by  a  codi-  28  Beav.  554,  where  there  was  an  express 
oil,  as  to  which  see  Philippe  v.  Allen,  7  clause  of  revocation.] 

Sim.  446 ;  Murray,  v.  Johnson,  S  D.  &  63.  If  lands  be  devised  to  minor  child- 
War.  143 ;  Fry  v.  Fry,  9  Jur.  894 ;  Twin-  ren,  with  a  provision  that  the  mother 
ing  V.  Powell,  2  Coll.  262;  Sandford  v.  occupy  during  their  minority,  a  different 
Sandford,  1  De  G.  &  S.  67 ;  Ives  v,  Ives,  disposition  of  the  fee,  by  codicil,  will  le- 

4  Y.  A  C.  34 ;  Daly  v.  Daly,  2  J.  &  Lat.  voke  the  right  of  the  mother  to  occupy. 
753;  Morrison  «.  Morrison,  2  Y.  <&  C.  C.  Den,  Snowhill  v.  Snowhill,  3  Zab.  447; 
C.  652;  Bouloott  v.  BoulcoU,  2  Drew.  25,  Kane  v.  Astor,  5  Sandf.  467. 

35 ;  Wells  v.  Wells,  17  Jur.  1020 ;  Alt  v.        {a)  Beckett  r.  Harden,  4  M.  A  8eL  1 ; 

Gr^ory,  8  D.,  M.  &  G.  221 ;  Bobertson  [Young  v.  Hassard,  1  Dr.  &  War.  638; 

9.  Powell,  2  H.  &  C.  762.    Where  the  Fry  v.  Fry,  9  Jur.  894;   and  compare 

residue  was  given  to  executors  by  will,  Bavens  v.  Taylor,  4  Beav.  425;  Hinch- 

and  a  codicil  directed  that  A  should  also  diffe  v.  Hinchclifie,  2  Dr.  &  8m.  96.] 
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was  inooDsistent  with,  and  therefore  revoked,  the  devise  for  life  with- 
oat  impeachmeiit  of  waste ;  but  Sir  W.  Grant,  M.  R,  held,  that  there 
-was  no  inoonsistency,  and  nothing  to  take  the  timber  from  the  tenant 
for  life,  (i) 

Again,  where  a  testator  by  his  will  bequeathed  as'follows :  '*  As  to 

my  leasehold  house  in  S.,  and  my  household  goods  and  OeDona  ex- 

furniture  there  and  at  8.,  and  as  to  all  my  plate,  .linen,  JJ^{J^SJ[^5* 

china  ware,  pictures,  live  and  dead  stock,  and  all  the  rest  intbawiiL 

and  residue  of  my  goods,  chattels,  and  personal  estate,^'  he  gave  the 

same  to  A.     By  a  codicil  he  revoked  the  bequest  of  the  residue  of  his 

personal  estate  to  A,  and  gave  the  same  to  B.     It  was  held,  that  the 

revocation  was  confined  to  the  ^^  residue,''  and  did  not  extend  to  either 

the  leasehold  house  and  furniture,  or  the  other  enumerated  articles, 

namely,  the  plate,  &a  (n)     [And  where  by  his  will  a  testator  devised 

tithes,  and  then  devised  all  his  real  estates  of  what  nature  or  kind 

soever,  and  by  codicil  devised  in  a  different  manner  all  his  real  estates 

of  what  nature  or  kind  soever.  Sir  L.  Shadwell,  V.  C,  held  that  the 

second  gift  in  the  will  did  not,  but  that  the  gift  in  the  codicil  did, 

include  the  tithes ;  the  Court  of  Q.  B.,  however,  differed  from  him  on 

the  last  point,  holding  that  the  words  '^  real  estates "  in  the  codicil 

were  to  be  interpreted  in  the  same  manner  as  in  the  will,  {x) 

Again,  in  Doe  d.  Muroh  9.  Marchant,  (y)  where  by  will  an  estate 
was  devised  to  A  in  fee,  and  by  codicil  ''  instead  of  that  oiftinoodidi 

^  ,  **  instead  of*' 

devise  the  estate  was  given  to  A  for  life,  with  alternative  siftinwiiL 
contingent  remainders  to  her  children  and  her  collateral  relations, 
which  failed ;  A  was  held  entitled  to  the  fee :  '^  instead  of  the  devise 
in  the  will  **  being  read  '^  instead  of  so  much  of  it  only  as  was  incom- 
patible with  the  codicil,''  and  the  codicil  not  disposing  of  the  ultimate 
fee.  And  where  a  trust  fund,  which  by  will  was  given  to  the  children 
of  A  living  at  a  stated  period,  with  a  power  of  advancement  in  the 
trostees,  was  by  codicil,  *^^  in  lieu  of  such  disposition,"  given  to  the 
children  of  A  living  at  a  different  period,  and  inodier  respect 
the  will  was  confirmed ;  it  was  held  that  the  power  of  advanoement 

(0  Loahingtoii  v,  Boldero,  G.  Coop.  8m.  96. 

216.    [See  also  Green  v.  Britten,  1  D.,  J.  (x)  Evans  v.  Evans,  17  Sim.  86 ;  Wil- 

A  &  649.]  liams  v.  Evans,  1  EIL  &  BL  727. 

(«)  aarke  v.  Batler,  1  Mer.  304 ;  [see  (y)  6  M.  A  Gr.  813,  7  Soott,  K.  R.  644. 

also  Barclay  v.  Maskeljne,  5  Jar.  (N.  S.)  See  the  case  more  fullj  stated  ch.  VULy 

12;  Hinchdifie  v.  Hinchdifie,  2  Dr.  &  on  the  question  of  republication. 
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was  not  revoked.  (2()  But  though  the  expression  ''instead  of  need 
not  mean  total  substitution^  it  naturally  implies  some  substitution ; 
as  was  held — still  in  favor  of  non-revocation — in  Barclay  v.  Mas- 
kelyne,  (2)  where  the  will  gave  legacies  to  the  six  children  of  A, 
naming  them^  and  the  codicil  revoked  the  legacies  ^'to  the  children  of 
Ay  and  in  lieu  thereof  gave  a  sum  amongst  ''the  children  of  A,  to 
wit''  (naming  five  of  them);  and  it  was  held  that  the  l^acy  to  the 
sixth  >vas  not  revoked,  because  nothing  was  substituted  for  her. 

Again,  in  In  re  Arrowsmith's  Trust,  (a)  where  by  will  a  testator 
gwciflo^  bequeathed  a  specific  fund  to  his  nephews  and  nieces,  and 
'wojwdbjr^  after  the  death  of  his  wife  gave  them  all  his  remaining 
oodi«u.  property ;  he  then  by  codicil  bequeathed  certain  legacies 

(one  of  them  to  be  paid  at  his  wife's  death),  and  gave  "all  his  real 
and  personal  estate "  to  his  wife  for  her  life :  it  was  held  that  tlie 
specific  gift  to  the  nephews  and  nieces  was  not  disturbed,  and  that  the 
codicil  was  meant  only  to  remove  the  doubt  which  might  arise  on  the 
will  whether  the  wife  was  to  take  the  residue  for  life. 

Where  a  testator  directed  his  trustees,  to  whom  he  had  given  all  his 
owj  where  property,  to  carry  on  his  business  for  ten  years,  and  then 
trustee  merely    to  scIl  and  hold  the  prooecds  upon  trust,  as 'to  one  moiety 

and  no  revoca-  r  i  ^  ^ 

Uonoftrusts.  for  |,ig  daughter  and  her  children,  and  as  to  the  other 
moiety  for  the  children  of  his  son,  and  by  a  codicil  revoked  that  part 
of  his  will  which  empowered  his  trustees  to  sell,  and  instead  thereof 
authorized  his  daughter  to  take  possession  of  his  property  and  to  dis- 
pose thereof  at  her  discretion;  it  was  held,  that  this  was  not  an 
absolute  gift  to  the  daughter,  but  only  constituted  her  a  trustee  in 
place  of  the  trustee  named  in  the  will.  (6) 

Where  a  2>erson  is  appointed  to  more  than  one  of  the  oflSces  of 
Revocation  aa    guardian,  cxecutor,  and  trustee,  a  revocation  by  codicil  of 

to  one  office         o  /  7  ,  . 

docanotez-       his  appointment  to  one  of  the  ofiices,  is  not  a  revocation 

tend  to  other  ^*  1  «»         /  \         1  1 

«*o^  of  the  appointment  to  any  other  office ;  (c)  unless  the  con- 

text shows,  as  *by  directing  "  trustees  "  to  pay  debts  and  legacies,  that 
the  several  offices  (of  trustee  and  executor)  are  to  be  filled  by  tlie 

liy)  Hill  V.  Walker,  4  E.  &  J.  168 ;  685;  and  compare  Schofield  v.  Cahaac,  4 

Bee  also  Butler  v.  Greenwood,  22  Beav.  I>e  G.  <&  S.  533. 

808.  (c)  Ex  parte  Park,  14  Sim.  89 ;  Frjv, 

(•)  5  Jur.  (N.  S.)  12.  Fry,  9  Jur.  894 ;  Graham  v.  Graham,  16 

(o)  2  D.,  F.  &  J.  474.  Beav.  550;  Cartwriglit  «.  Shepheard,  17 

{b)  Newman  v.  Lade,  1  Y.  A  C.  C.  C.  Beav.  301 ;  Worley  «.  Worlej,  18  Beav. 

680 ;  and  see  Barrj  v.  Crondall,  7  Sim.  58 ;   and  see    Hare   v.    Hare,  5    Bear. 

480 ;  Froggatt  v,  Wardell,  3  De  G.  &  S.  629. 
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same  persons ;  (d)  nor  is  a  legBucj  to  a  trastee,  as  a  mark  of  respect, 
revoked  by  the  appointment  of  another  trustee  in  his  plaoe.]  (e) 

It  may  be  obs^red,  that  where  a  testator,  in  order  to  avoid  repeti- 
tion, has  by  his  will  declared  his  intention  respecting  a  BrtaUaAMd 
property,  (say  Whiteacre,)  then  being  devised  by  him,  to  to  the  same 
be  similar  to  what  he  had  before  expressed  concerning  SSa^«?«flbc* 
another  properly  (say  Blackaore)  antecedently  given,  and  ^ 
he  afterwards  by  a  codicil,  or  by  obliteration,  or  otherwise,  revokes 
the  devise  of  Blackacre,  such  revocation  does  not  affect  the  devise  of 
Whiteacre.    Thus^  in  Darley  v.  Langworthy,  (/)  where  a  testator  by 
his  will  devised  a  certain  estate  to  certain  limitations,  and  then  pro- 
ceeded to  annex  thereto  another  estate,  declaring  that  the  same  should 
go  unto  and  be  enjoyed  by  the  po^eesor  of  the  other  estate,  and  not 
be  separated  therefrom,  and  subsequently,  by  an  act  in  his  lifetime,  he 
revoked  the  devise  of  the  principal  estate,  the  property  so  annexed 
was  held  not  to  be  affected,  but  went  according  to  the  uses  declared 
of  the  principal  estate  by  the  will. 

So,  where  a  testator  by  his  will  bequeathed  a  specific  fund  to  his 
residuary  l^atee  after  named,  and  then  bequeathed  the  residue  to  A, 
and  by  a  codicil  revoked  the  bequest  of  the  residue,  it  was  held  that 
this  was  no  revocation  of  the  specific  bequest  (^)  [And  where  a 
testator  bequeathed  several  pecuniary  legacies,  including  one  to  A, 
and  the  residue  to  his  before-mentioned  legatees  in  proportion  to  their 
pecuniary  legacies ;  and  by  codicil  executed  afler  A's  death  gave  A'a 
pecuniary  legacy  to  B,  but  was  silent  as  to  the  residue :  it  was  held 
that  B  was  not  entitled  to  A's  share  of  residue.]  (Ji) 

Again,  where  a  testator  by  his  will  devised  certain  freehold  prop- 
erty (on  failure  of  the  objects  of  a  preceding  devise)  to  trustees  to  be 
sold,  and  directed  the  produce  to  be  applied  upon  the  trusts  thereinafter 
expressed  concerning  his  residuary  personal  estate ;  he  then  bequeathed 
his  residuary  personal  estate  '''upon  certain  trusts,  and  after^n^uxls,  by 
a  codicil  duly  attested  for  devising  freehold  estates,  revoked  the 
residuary  bequest,  and  disposed  of  the  personalty  in  a  different  man- 

(d)  Barrett  v.  WilkixiB,  5  Jar.  (N.  8.)  Beaaderk  v.  Mead,  2  Atk.  167 ;  [Salter 
687.  V.  Farj,  12  L.  J.,  Ch.  411 ;  Martineau  v. 

(e)  BuTgem  v.  BargeaB,  1  ColL  367.  Briggs,  21  W.  B.  620,  23  W.  B.  889  (in 
See  also  Bubb  v.  YelTerton,  L.  B.,  13  Eq.  D.  P.);  Bridges  «.  Strachan,  8  GIl  D. 
131.]  668.] 

(/)  3  B.  P.  C.  Toml.  369,  reveiaing        {g)  Boach  v.  Hajnes,  6  Yes.  163. 
Lord  Camden's  decree  in  Darley  v.  Dar-        (A)  [In  le  Qibson's  TruBtB,  2  J.  A  BL 
lej,  Amb.  663.    See  ako  Lord  Sidney    666.] 
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ner :  Sir  J.  Leach,  M.  R.,  held,  that  by  thia  alteratiOD  in  the  diapod- 
tion  of  the  personal  estate,  the  devise  of  the  realty  was  not;  affected; 
the  effect  being  the  same  as  if  the  testator  had  in  terms  applied  the 
trusts  in  question  to  the  produce  of  the  freehold  estate,  in  which  c^se 
it  is  obvious  that  the  revocation  by  the  codicil  of  the  residuary  gift  of 
the  personal  estate  by  the  will,  would  have  been  no  revocation  of  die 
disposition  of  the  produce  of  the  freehold  estate;  and  his  Honor 
observed,  it  could  make  no  difference  in  principle,  that  the  testator 
saves  himself  the  trouble  of  repeating  those  trusts,  intents  and  pur- 
Buie  dURuroni  poses,  by  compcndious  words  of  reference.  {%)  [This  oon- 
loocDA.  struction,  however,  does  not  seem  to  apply  where  plate, 

pictures,  &a,  are  directed  to  go  along  with  a  mansion-house.]  (JE;) 

If  the  devise  of  the  principal  estate  is  not  simply  revoked,  but  is 
Dictinotion  modified  only,  it  is  not  too  hastily  to  be  concluded,  that 
diiSe^m^  ^^  Construction  adopted  in  the  dass  of  cases  just  stated 
fled  only.  would  apply,  howcvcr  forcibly  the  reasoning  in  some  of 

them,  and  especially  that  of  the  M.  B.  in  the  last  case,  might  seem  to 
conduct  to  such  a  conclusion ;  for  a  different  construction  prevailed  in 
Lord  Carrington  v.  Payne,  (l)  where  a  testator  devised  his  real  estate 
to  trustees  to  be  conveyed  to  certain  uses,  and  bequeathed  personal 
estate  to  be  laid  out  in  land  to  be  settled  to  such  uses  and  upon  such 
trusts,  &c.,  as  he  had  declared  concerning  his  real  estate.  By  a  codicil 
he  revoked  so  much  of  his  will  as  directed  the  settlement  of  his  real 
estate  to  those  limitations,  and  devised  it  to  other  limitations,  the  efleot 
being  merely  to  change  the  order  in  which  some  of  the  devisees  were 
to  take.  Sir  B.  P.  Arden,  M.  B.,  held,  that  the  bequest  of  ihe  per- 
sonalty was  not  revoked.  He  considered  that  though  the  devisor  had 
used  the  expression  '^  revoke,^'  yet  the  codicil  was  not  a  revocation  as 
to  the  union  of  the  estates,  but  merely  an  alteration  in  the  order  of  the 
limitations  to  be  inserted  in  the  settlement  (of  both  properties;)  and 
that  it  was  no  more  than  if  the  devisor  had  with  his  own  hand  insoted 
the  name  of  one  devisee  before  another,  and  then  republished  his  will 
Unless  Lord  Carrington  v,  Payne  can  be  referred  to  the  distinction 
iibove  suggested,  which  is  very  doubtful,  it  seems  to  be  untenable. 
It  is  to  be  collected  from  Holder  v.  Howell,  (m)  that  where  a  tes- 


*■ 


(%)  Frandfl  v.  Collier,  4  Busb.  331.  16  Yes.  46 ;  Yisooant  Holmesdale  n  Weil, 

[{k)  Eyans  v.  Eybjob,  17  Sim.  108.]  L.  B.,  3  £q.  486,  on  app.,  (bat  this  point 

(I)  5  Yes.  404.  not  touched,)  L.  B.,  4  H.  L.  548.] 

(m)  8  Yes.  97 ;  [and  see  Cole  v.  Wade, 
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tator  in  a  codicil  recites  that  an  inooDyenitot  consequence  may  result 
from  a  devise  in  his  will,  as  that  in  a  particular  event  the  ^i^i^te  re- 
devisee  or  I^atee  would  be  unprovided  fiDr  contrary  to  JJJ^5i£Jli 
his  intention,  and  then,  instead  of  confining  himself  to  ^^'^^'^ 
simply  effecting  the  declared  purpose  of  the  codicil,  he  proceeds  to 
revoke  ihe  whole  devise,  giving  the  land  again  to  the  same  trustees 
upon  certain  trusts  which  he  particularizes,  and  which  are  the  same  as 
the  former  trusts,  i^th  the  exception  of  the  matter  expressly  intended 
for  correction,  and  of  one  oiher  of  ihe  trtula,  which  he  whoByomUe;  this 
omisBiOD,  though  probably  undesigned,  cannot  be  supplied.      The 
principle  of  this  case  seems  to  be  inconsistent  with,  and  it  may,  there- 
fore, be  considered  as  overruling,  the  earlier  case  of  Matthews  t;.  Bow- 
man, (n)  where  a  testator,  having  devised  the  residue  of  his  estate  to 
his  daughters  as  tenants  in  common,  by  a  codicil  made  for  a  particular 
porpoee  r^evised  it  to  them,  omitting  the  words  of  severance,  and  'it 
was  held,  that  the  legatees  were  tenants  in  common. 

Another  principle  of  construction  is,  that  where  the  will  contains  a 
dear  and  unambiguous  disposition  of  property,  real  or  clear  gift  i& 
personal,  such  a  eift  is  not  allowed  to  be  revoked  by  ^  by  doub<ftii 
donbtfiil  expressions  in  a  codicil.  ^  oodiou. 

(»)  8  Anst  727,  a  reporter  of  yezy  don,  22  Me.  413;  Quincj  v.  Sogers,  9 

doabtlol  aathorit^,  [and  see  In  re  LewiB,  Gush.  291,  295;   Tiiden   v.  Tilden,  13 

U  Jar.  614,  7  No.  Gas.  48S.]  Gray  103^  108;    Homer   «.   Shelton,  t 

(o)  3  Sim.  24^  2  B.  &  Mj.  624;  [oom«  Mete  194^  202;  Smith  v.  Bell,  6  Peters 

pare  Baldwin  v.  Baldwin,  22  Beat.  413.  68,  84 ;  Collier  v.  Collier,  3  Ohio  St  369 ; 

64.  *'  A  codicil  is  an  addition  or  sup-  Snowhill  v.  Snowhill,  3  2Sab.  447 ;  Boyle 

plement  to  a  will.    *     *    *     It  is  no  v.  Parker,  3  Md.  Ch.  Dec.  42 ;  Joiner  «. 

leTocation  of  a  will,  except  in  the  pre-  Joiner,  2  Jones  Eq.  68 ;  Lee  «.  Pindle,  12 

cise  degree  in  which  it  is  inconsistent  Gill  &  J.  288.   And  in  commenting  upon 

with  it,  onless  there  be  words  of  revoca-  this  topic,  it  was  said  by  Battle,  J. :  ^  In 

tion."    4  Kent  531.    Therefore,  if  a  codi-  construing  a  codicil  in  reference  to  the 

dl  is  void  for  uncertainty,  it  cannot  work  will,  the  leading  and  controlling  object  is 

a  revocation  of  the  residuary  bequest  in  *    *    *   to  ascertain  the  intention  of  the 

a  wilL    Carpenter  v.  Miller,  3  W.  Va.  testator.    So  far  as  a  purpose  to  vary  the 

174.    And  it  is  a  general  rule,  that  in  will,  either  by  adding  to  or  subtracting 

order  to  revoke  a  dear  devise^  the  inten-  from  it,  can  be  discovered,  that  purpose^ 

tion  must  be  as  clear  as  the  devise.  Wms.  if  a  lawful  one,  is  to  be  carried  out,  but 

Ex'ri  (6th  Am.  ed.)  220.    And  this  rule  the  intention  of  the  testator,  as  declared 

has  been  sustained  in  many  American  in  his  will,  la  not  to  be  varied  further 

cases.   Kane  v.  Astor,  5  Sandf.  467 ;  Bos-  than  is  necessary  to  carry  out  such  pur^ 

ley  V.  Bosley,  14  How.  390 ;  Nelson  «.  pose."    Bradley  v.  Gibbs,  2  Jones  Eq.  13, 

McGiffert,  3  Barb.  Ch.  168 ;  Jenkins  «.  15.    In  Homer  v.  Shelton,  vhi  wpra,  it 

Maxwell,  7  Jones  L.  612;  Boyd  «.  Lath-  was  said  by  Wi{de,  J.:  "The  rule  is  that 

am,  Busbee  L.  865 ;  Pickering  v.  Lang-  when  two  parts  of  a  will  are  totally  vm- 
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Thus,  in  Groblet  v.  Beechey,  (o)  where  a  testator  by  his  will  gave  a 
specific  chattel  to  A ;  afterwards  by  a  codicil  he  gave  a  number  of 
articles  of  a  different  kind,  ^nd  of  much  less  value,  to  B,  and  enumer- 
ating those  articles  introduced  an  imperfectly  written  word,  which 
might  be  supposed  to  designate  the  chattel  previously  given  to  A:  it 
was  held^  that  the  l)equest  to  A  was  not  thereby  revoked. 

[In  Grordon  t;.  Hoffman,  (p)  a  legacy  of  £3000  was  given  by  will, 
caawwhew      and  by  codicil  a  legacy  of  £4000  "in  addition  to  the 

revocation  not  "^  o     ^ 

Lmbi^^oSs™     ^^S^y  of  £2000  given  by  my  will ;"  the  mention  of  the 
expreadoD*.       l^acy  of  £3000  as  being  only  of  £2000  was  held  not  to 
reduce  it  to  the  latter  amount.     Again,  in  Bunny  v.  Bunny,  (g)  a 
testatrix  by  her  will  gave  to  the  seven  children  of  J.  B.  a  l^acy  of 
£200  "^each,  and  other  interests;  by  a  first  codicil  she  revoked  the 
l^cies  of  £200  each  to  the  children  of  J.  B.  and  all  other  benefits 
given  them  by  her  will,  and  in  lieu  thereof  gave  only  the  legacy  of 
£200  each  to  A,  B,  C,  D  and  E,  five  of  the  children  of  J.  B.    By  g 
second  codicil  she  revoked  all  the  legacies  she  had  left  in  her  will  to 
J.  B.'s  children ;  and  by  a  third  codicil  she  revoked  the  l^acy  of 
£200  by  a  previous  codicil  to  her  said  will  given  to  A.     The  qnestioii 
was,  whether  the  l^acies  given  by  the  first  codicil  to  the  plaintiffi  B, 
C,  D  and  E  were  revoked  by  the  second  codicil ;  which  depended  on 
what  the  testatrix  meant  by  the  word  "  will  '^  in  the  second  oodicil. 
The  word  might  mean  all   the  previous    unrevoked  testamentary 
papers :  (r)  but  if  that  was  what  the  testatrix  meant,  it  was  not  easy  to 
account  for  the  subsequent  revocation  (by  the  third  oodicil)  of  a  sup- 
posed existing  gift  to  A  in  the  first  codicil.     It  was  true  that  if  she 
meant  the  will  only  without  the  codicil,  then  she  was  doing  what  was 
unnecessary,  as  the  legacies  in  the  will  had  already  been  revoked  by 

ooncilable,  the  latter  shall  prevail,  as  that  Me.  287 ;  Pae  v.  Pue,  1  Md.  Ch.  Dec. 

is  presumed  to  be  the  most  certain  indi-  382.    See  also  Theobald  on  Wills  423;  1 

cation  of  the  final  intention  of  the  testa-  Powell  on  Devises  621,  522;  note  (5). 
tor.    6  Pet.  84,  2  Bl.  Com.  381.    *    *    *        (o)  3  Sim.  24,  2  R.  A  My.  624;  [oom- 

This  rule,  however,  is  not  to  be  resorted  pare  Baldwin  v,  Baldwin,  22  Beav.  413. 
to^  except  in  cases  where  the  repugnance        (p)  7  Sim.  29;  and  Mann  v.  Fuller, 

is  clear,  so. that  one  of  the  parts  of  the  Kay  624. 

will  must  of  necessity  be  rejected ;  for        (q)  3  Beav.  109 ;  and  see  Farrer  o.  St. 

they  are  to  be  reconciled,  if  they  possibly  Catharine's  College,  L.  R.,  16  £q.  19; 

may  be  by  any  reasonable  construction."  Pratt  v.  Pratt,  14  Sim.  129 ;  Sawrey  r. 

See  Brownfield  v.  Wilson,  78  111.  467 ;  Rumney,  5  De  G.  A  a  698 ;  Stokes  v. 

Evans  v.  Hudson,  6  Ind.  293 ;  Holdefer  Heron,  12  CL  &  Fin.  161. 
».  Teifel,  51  Ind.  343;  Orr  v.  Moses,  62        (r)  Seeabove,p.*117,andbelow,p.*189. 
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the  fiiBt  oodidl ;  nevertheless  it  was  held,  that  the  former  interpreta- 
tion best  answered  the  apparent  meaning  of  the  testatrix,  and  that  the 
legacies  to  B,  C,  D  and  E  were  not  revoked.  And  this  oonstruction 
was  aided  by  the  third  codicil,  which  revoked  the  l^acy  given  to  A 
fay  a  previous  codicil,  showing  that  the  testatrix  considered  that  A, 
and  consequently  the  plaintiff  also,  had  at  that  time  l^acies  left  by 
the  previous  testamentary  papers.  And  in  Cleobury  v.  Beckett,  («) 
where  l^acies  were  given  in  a  codicil  to  a  class  of  persons  ^*  except  A, 
who  is  not  intended  to  take  any  benefit  under  my  will  or  this  codicil ;" 
it  was  held  by  Sir  J.  Somilly,  M.  R.,  that  these  words  did  not  operate 
as  a  revocation  of  an  express  gift  by  the  will  to  A.  He  observed  that 
€ach  words  were  extremely  ambiguous,  and  did  not  seem  to  him  to 
import  a  distinct  and  present  revocation  of  the  devise  in  the  will.] 

But  an  intention  to  revoke,  though  expressed  in  loose  and  untechni- 
<:al  language,  or  in  terms  capable  per  ae  of  a  limited  inter-  intMUon  to 
pretation,  must  nevertheless  prevail,  if  it  can  be  clearly  ^^Sj^ 
collected  from  the  whole  will,  {t)    [On  this  principle,  it  is  «i»««rioo«. 
not  necessary  that  the  gift  to  be  revoked  should  be  accurately  referred 
to,  (k)  or  that  the  legatee  by  the  will  should  be  actually  named  in  the 
codicil.](:i;) 

*And  here,  it  may  be  observed,  that  where  a  testator  by  a  codicil 
revokes  a  devise  or  bequest  in  his  will,  or  in  a  previous  B«TocMUi<MM 

,  1  I*  1  •  1       founded  on 

codicil,  expressly  groundmg   such    revocation    on    tiie  mktake. 
assumption  of  a  fact,  which  turns  out  to  be  false,  the  revocation  does 
not  take  effect;  being,  it  is  considered,  conditional,  and  dependent  on 
a  contingency  which  fails.^ 

(«)  14  Beay.  583.    See  also  Agnew  v.  vifies  523,  525,  note  (6).    But  in  Hayes  v. 
Pope,  1  De  G.  <ft  J.  49.]  Hayes,  6  C.  £.  Or.  (N.  J.)  265,  it  was  de- 
ft) Bead  v.  Backhouse,  2  B.  A  My.  546.  cided  that  a  oodidl  which  reyoked,  in 
[(«)  Pilchejr  v.  Hole,  7  Sim.  208 ;  Car-  expre<vi  terms,  one  of  the  legacies  in  the 
rington  V.  Payne,  5  Yes.  423.  will,  .vf'anse  the  testator  had  provided 
(x)  Ellis  V,  Bartrum,  25  Beay.  107.]  that  Ki^9».Ae  with  a  house,  when  in  &ct 
65.  But  it  seems  that,  if  a  revoking  will  he  had  nor.  so  provided,  will  not  be  held 
or  codicil  be  made  under  a  mistake  as  to  to  be  ino|^.'Utive  because  made  by  mis- 
the  supposed  death  of  a  .':hUd  of  the  tea-  take,  there  being  no  other  evidence  of  the 
tator,  such   mistake   cannot  be   shown  mistake.    The  testier  must  have  known 
dekon  the  will ;  it  mint  v^e  apparent  from  whether  he  had  provided  such  hoiitu, 
the  will  itself.    Gifiort!  v.  Dyer,  2  B.  L  And  in  general  the  revocaiirm  frlli  fi^^aud, 
^.   See  also  Pringle  v.  McPherson,  2  though  the  testator  was  misinformed  as  to 
Brev.  279;  Dunham  v.  Averill,  (S.  C.  the  supposed  £Eu:t  on  which  he  grounded 
Conn.)  18  Am.  Law  Beg.  (N.  S.)  208 ;  the  revocatory  act.     Skipwlth  v.  GUbell, 
<mU  note  9,  page  285;  1  Powell  on  De-  19  Qratt.  758. 
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ThuBj  in  Campbell  v.  French,  (y)  where  a  testator,  having  by  will 
bequeathed  to  the  two  grandchildren  of  his  late  sister  £500  each,  bj 
a  codicil  declared  that  he  revoked  the  l^acies  bequeathed  by  his  will 
to  such  grandchildren,  '^  they  being  all  dead,''  and  the  fact  appeariug 
to  be  that  they  were  living,  Lord  Loughborough  held  that  the  lega- 
cies were  not  revoked. 

So,  in  Doe  d.  Evans  v,  Evans,  (z)  where  a  testatrix  by  her  will, 
dated  July,  1819,  devised  lands  to  A  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  with  remainder  to  his  daughters  in  tail; 
and  by  a  codicil,  dated  in  1829,  after  reciting  the  above  devise^  and 
(hoi  A  had  died  without  leaving  iaaue,  she  devised  the  lands  to  B. 
The  fact  was  that  A  died  in  1827,  leaving  a  posthumous  child,  whose 
birth  was  not  known  to  the  testatrix  when  she  made  her  codicil,  but 
9he  afterwards  became  acquainted  with  it.  The  court  considered  that 
ttus  was  a  conditional  revocation ;  and  the  fact  being  contrary  to  what 
the  testatrix  supposed,  the  devise  in  the  will  remained  in  force. 

Had  the  testator  in  the  preceding  cases,  inst^  of  making  the  death 
DirtiiuAkA  of  the  devisee  or  legatee  under  the  circumstances  described 
itMu;and  the  ground  or  reason  of  the  revocation,  founded  such 
^oe^  b^ef'  revocation  on  his  advice  or  belief  only  of  the  fact,  it  is 
the  ground  <tf  conceivcd  that  the  result  would  have  been  different  A 
distinction  of  this  nature  seems  to  be  warranted  by  Att- 
Gen.  t;.  Lloyd,  (a)  where  a  testator,  by  a  will  made  before  the  passing 
of  the  statute  of  9  Geo.  II.,  c.  36,  (6)  devised  lands  and  bequeathed 
personalty  to  be  laid  out  in  lands  for  charitable  uses.  By  a  codicil 
posterior  '''to  the  act  [he  recited  that  he  was  in  doubt  whether  the 
devise  would  be  good  or  not,  and  that  he  was  desirous  of  confirming 
it,  nevertheless  if  the  estate  was  not  well  devised,  then  he  gave  it  to 

(y)  8  Yes.  821.  fiNinded  on  a  mistake.    The  Y.  a  said 

(«)  2  Per.  &  D.  87S,  [10  Ad.  A  EH,  AtL-Gen.  v.  Lloyd  was  a  peculiar  case, 

228.]  and  added  he  thonght  the  decision  would 

(a)  8  Atk.  552, 1  Yes.  32;  [and  see  the  now  he  the  other  way.    Sedqu.:  it  wu 

ohservations  of  Lord  E^do:!.  .1  Mer.  148,  recognized  hj  the  Goort  of  Appeal  in 

149.    In  iviouui/  t/.  E.-ifrCil,  L.  B.,  18  £q.  L^and,  Newton  «.  Newton,  12  Ir.  Ch. 

198,  209,  a  testator  bj  will  bequeathed  Bep.  118 ;  and  is  not  opposed  te  the  Y. 

certain  charity  legacies,  and  by  oodidi,  Cs  decision,  if  the  words  which  he  had 

''presuming  and  believing  that  the  rental  to  construe  are  (as  they  appear  to  be) 

of  his  estate  would  produce  from  £16,000  equivalent   to   "upon   the   asBomptioo, 

to  £18,000,''  he  doubled  those  legacies,  which  I  beUeve  to  be  correct^  that»  Ao.," 

The  income  of  his  whole  estate  fell  short  making  the  bequest  clearly  conditionaL] 
of  £16,000,  and  Malins,  V.  C,  held  that       (&}  See  ch.  IX,  {  1,  potL 
the  additional  bequ«6C  failed  as  being 
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B.  Afterwards  he  made  a  second  codicil]  hy  which,  after  reciting  that 
being  adtnaed  the  devise  of  his  lands  would  be  void,  and  it  being  his 
intention  that  the  charity  should  be  continued,  and  being  advised  his 
personal  estate  could  be  given,  he  did  bj  such  codicil  give  his  personal 
estate  to  the  charitable  usee  before  mentioned;  and  he  did  thereby 
give  his  real  estate  to  B.  Though  the  testator's  notion  as  to  the 
invalidity  of  the  devise  in  the  will  was  erroneous,  (o)  it  was  held  that 
the  devise  to  B  took  effect.  [Lord  Hardwicke  said  the  testator  had 
pnt  it  on. the  advice  he  had  received^  which  was  a  fact  within  his  own 
knowledge,  and  he  had  grounded  it  on  that  advice  and  not  on  the 
reality  of  the  law.  If  he  had  intended  a  new  devise  only  if  the  will 
was  void  he  would  have  left  it  on  the  first  codicil.] 

So,  where  a  testatrix  by  her  will  bequeathed  £300  among  such  of 
the  children  as  should  be  living  of  E.,  and  by  a  codicil  proceeded  as 
foUows :  ^'  I  give  to  my  brother^s  son  C.  the  £300  designed  for  E/s 
children,  as  I  know  not  whether  any  of  them  are  alive,  and  if  they 
are  well  provided  for,''  Sir  B.  P.  Arden,  M.  B.,  held  C.  to  be  entitled, 
though  the  children  of  E.  were  living.  He  observed,  that  '4t  was 
ai^ed,  and  with  some  ground,  that  if  it  rested  upon  her  not  knowing 
whether  they  were  living,  there  would  be  some  reason  to  contend  that 
it  fell  within  the  case  (so  oftien  cited  from  CScero  de  OrcUore)  of  paUr 
eredensfSum  swum  esse  mortuwm  aUerum  insUtuit  hasredem;  fiUo  domi 
rtdemU  htgu8  tnMuUonis  vis  est  nuUa :  but  the  testatrix  goes  further, 
that  she  doubted  if  they  were  living  whether  they  might  not  be  well 
provided  for,  and  she  totally  deprives  them  of  that  provision.  The 
court  will  not  inquire  whether  thqr  are  well  provided  for  or  not"  {d) 

[The  rule  that  revocation  expressly  grounded  on  a  mistaken  assump- 
tion of  factf  is  inoperative  is  further  exemplified  by  Barclay  v.  Mas- 
kelyne,  (e)  where  a  gift  by  will  to  A  was  referred  to  in  a  codicil  as  a 
gift  to  B,  and  as  lapsed  by  the  death  of  B,  whereupon  the  subject  of 
gift  was  otherwise  disposed  of  by  the  codicil ;  and  it  was  held  that  the 
gift  to  A  was  not  revoked. 

In  Allen  v.  Bewsey,  (/)  a  testator  devised  an  estate  as  copy*hold ; 
by  codicil  reciting  that  he  had  since  discovered  that  the  estate  was 
freehold,  he  confirmed  the  devise.  It  turned  out  that  the  estate  was 
copyhold,  and  it  appears  to  have  been  argued  that  the  confirmation 
was  conditaonal, — ^that  the  devise  was  meant  to  stand  because  (and  not 

(e)  WaUdA  «.  Sandfoid,  1  Yea.  17S,  180.       [(«)  Johns.  124. 
(d)  Att^n. ».  Ward,  8  Vaa.  827.  (/)  7  Ch.  D,  453, 464.] 
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UDlees)  the  estate  was  freehold  and  was  in  effect  revoked :  but  it  wu 
held  without  difficulty  that  the  intention  was  to  confirm  the  devise 
whether  the  estate  was  freehold  or  copyhold,  and  that  there  was  no 
revocation.] 

It  is  often  a  question  whether  a  legSLcy  bequeathed  by  a  oodicil  is 


whather  i«g*.    payable  out  of  the  same  fund,  or  is  subject  to  the  same 

oies  by  oodioil      *    "^  7  j 

Monthewne  restrictions,  as  a  legBusy  bequeathed  to  the  same  person  by 
Riven  by  will,  the  wUl.  If  the  seooiid  legacy  is  expressly  gi veu  upon 
the  same  conditions,  &o.,  of  course  the  affirmative  does  not  admit  of 
doubt ;  (g)  and  [the  same  construction  prevails]  where  the  legacy  by 
codicil  is  expressed  to  be  in  addition  to,  (A)  [or  in  substitution  forj  (i) 
the  legacy  given  by  the  will.  [But  it  seems  that  where  a  legacy  is 
given  to  A  for  life,  with  remainder  over,  another  l^acy  given  to  A  ia 
addition  to  the  legacy  before  mentioned,  will  be  construed  an  absolute 
gift  to  him ;  and  it  is  only  where  the  original  legacy  is  absolute  or 
defeasible  on  certain  terms  in  the  party  tor  whom  the  additional  legacy 
is  given,  that  the  second  gift  is  held  to  be  on  similar  terms.  In  no 
case  has  it  been  held  that  the  latter  gift  is  to  go  to  parties  entitled 
uoder  the  subsequent  limitations  of  the  former  gift.]  (k) 

The  intention  to  assimilate  the  respective  legacies  or  classes  of  1^- 
wh«n  icpMiw  ^'^  '^^  ^  some  iDstances  been  traced,  though  less  distinctly 
^in^e oiuof  indicated  than  in  the  cases  mentioned  above*  As  in  Lea* 
^ndceV**     croft  V.  Mayiiard,  (Q  where  a  testator  devised  his  real  estate 

in  trust  to  sell  and  apply  the  produce  in  paying  (amoDg 

{g)  Lloyd  v.  Branton,  8  Mer.  108.   See  tow,  6  Beay.  289;  Earl  of  ShafteBboiy  n 

also  Cooper  V.  Day,  Id.  154;  [Oorporation  Duke  of  Marlborough,  7  Sim.  237;  Fen- 

of  Gloucester  v.  Wood,  3  Hare  131, 1  H.  ton  v.  Farington,  2  Jur.  ^.  &)  1120; 

L.  Ca«.  272.]  Knowlee  v.  Sadler,  W.  N.  1879,  pu  20. 

(A)  Crbwder  v.  Clowes,  2  Vee.,  Jr.,  449 ;  But  exprcfls  terms,  annexed  to  a  legtcf 

[Russell  V.  Dickson,  2  D.  A  War.  138 ;  given  by  codicil  'Mnstead  of"  one  given 

Day  V.  Croft,  4  Beav.  661 ;  Burrell  v.  Earl  by  will,  excluded  the  substitutional  ooo- 

of  Egremont,  7  Beav.  223;  Cator  v.  Cator,  struction  in  Haley  v.  Bannister,  23  Besv. 

14  Beav.  463 ;  Warwick  «.  Hawkins,  5  336.    As  to  whether  legacies  are  cumolar 

De  Q.  &  S.  481 ;  Duffield  v.  Currie,  29  tive,  or  the  one  instead  of  the  other,  see 

Beay.  284;  but  the  context  may  prevent  Wilson  v.  CLeary,  L.  B.,  7  Ch.  448^  and 

an  additional  legacy  from  being  paid  pre-  the  cases  there  cited, 

dsely  in  the  same  manner  as  the  originaL  {k)  In  re  More's  Trust,  10  Hare  171 ; 

Overend  v.  Gumey,  7  Sim.  128 ;  King  o.  Mann  v.  Fuller,  Eay  624.] 

Tootel,  25  Beav.  23.  (/)  1  Ves.,  Jr.,  279,  [3  B.  a  C  283;] 

(%)  Cooper  V.  Day,  3  Mer.  154 ;  Russell  see  also  Brudenell  v.  Boughton,  2  Atk. 

«.  Dickson,  2  D.  &  War.  133;  Martin  v.  268;  [Bonner  v.  Bonner,  18  Ves.  S79; 

Drinkwater,  2  Beav.  215 ;  Bristow  v.  Bris-  Williams  v.  Hughes,  24  Baav.  474. 
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othtf  legacies)  *£50  to  each  truBtee^  to  the  Foandliiig  Hospital  £2000, 
and  to  the  hospitals  of  L.  and  S.  £1000  each*-  Aflerwards,  hy  a 
^xxlidly  he  revoked  the  devise  and  legacy  to  one  of  the  trustees,  and 
sahstituted  another  trustee,  to  whom  he  gave  a  legacy  of  £50.  He 
also  revoked  the  l^acies  to  the  three  hospitals,  and  gave  £1500  to 
the  Foundling,  £500  to  the  Infirmary  of  N.,  and  a  sum  to  he  dis- 
tribated  among  the  poor  of  8.  It  was  unsuooessfuUy  contended  for  the 
charities,  that  the  legacies  given  by  the  codicil  were  not^  like  those  of 
the  will,  charged  on  the  land,  and  were  therefore  valid.  Lord  Thur- 
low  seems  to  have  thought,  that  the  necessity  which  this  would  have 
occasioned  of  holding,  that  the  legacy  to  the  new  trustee  must  also 
come  out  of  the  personalty,  formed  a  conclusive  argument  against  the 
construction.  [But  it  seems  that  even  without  this  ground  the  decision 
must  have  been  the  same.(m) 

So,  in  Fitj^erald  v.  Field,  (n)  where  a  testator  gave  his  personal  and 
freehold  estates  to  trustees,  upon  trust,  with  the  money  arising  from 
his  personal  estate,  and  in  aid  thereof,  by  sale  or  mortgage  of  part  of 
the  freeholds,  to  pay  certain  annuities  and  l^ades.  By  a  codicil  he 
revoked  this  bequest  and  devise)  and  gave  the  real  and  personal  estate 
to  other  trustees  upon  the  trusts  in  his  will  and  codicil  mentioned. 
He  then  bequeathed  an  annuity  to  A  for  life,  with  the  paymerU  of  which 
he  diarged  the  reddue  of  his  said  lands,  and  with  a  power  of  distress. 
Lord  Gifibrd,  M.  B.,  held,  that,  whatever  might  be  the  construction 
if  the  codicil  stood  alone,  it  was  evident,  looking  at  the  will  and  codicil 
together,  the  intention  of  the  testator  was,  that  aU  his  personal  estate 
should  be  applied  in  the  first  instance  to  the  payment  of  annuities  and 
legacies.  [But  this  does  not  apply  where  the  residue  is  by  the  will 
given  to  the  l^tees  in  proportion  to  the  legacies  "  herein,*'  or  "  by 
the  will  *'  bequeathed  to  them,  and  by  codicil  additional  l^cies  are 
given  to  some  of  the  legatees;  the  proportion  in  which  the  residue  is 
to  be  divided  here  remains  unaltered.]  (o) 

Whether  a  l^cy  bequeathed  by  a  codicil  is  to  participate  in  an 
exemption  from  duty  created  by  the  will  in  favor  of  the  Whether 
l^cies  in  general  given  by  the  will,  (p)  or  of  some  par-  hyoodiouii 

[(m)  Johnstone  v.  Earl  of  Harrowby,  (p)  What  expressions  exempt  leg- 

1  D^  F.  &  J.  ISS;  In  re  Smith,  2  J.  A  acy  or  annuity  from  duty.— The  fi>l« 

H.  594.]  lowing  expressions  have  been  held  to 

(ft)  1  Buss.  428.  exempt  the  l^^tees  from  payment  of 

[(o)  Hall  V.  Seveme,  9  Sim.  616 ;  see  daty.    A  direction  to  execntors  to  make 

Sherer  v.  Bishopy  4  B.  C.  C.  55.]  payment  of  all  the  legacies  wUhmU  any 
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nemptftram      tioular  ^legacj  for  which  the  legacy  in  the  codicil  i» 

tiKweofwiu.      substituted^  has  often  been 'a  point  of  dispute.     Even  in 
the  latter  case,  it  seems  the  intention  to  exempt  the  substituted  legacy 

must  be  distinctly  indicated,  there  being  no  necessary  inference  that 

dBdueUon    (Barksdale  «.  Gilliat,  1    Sw.  life,  with  remainder  o^er,  Gade  v.  Mam- 

662 ;)  or  to  pay  the  anuaities  and  legacies  ford,  2  Y.  &  C.  448.     The  preceding 

dear  of  property  tax  and  aU  exprnites  whair  cases  have  overruled  Hales  «.  Freeman, 

Boever  attending  the  eame,  (Courtoy  v,  Yin-  4  J.  B.  Moo.  21, 1  Br.  &  B.  SOI,  where^ 

cent,  T.  &  B.  433 ;   [or  free  from  any  however,  the  question  whether  the  iegscy 

ekarge  or  UabUUy  in  reepeet  thereof^  al-  was   liable    to   duty  was  never  raised, 

though  in  the  same  will  there  was  a  be-  And  it  should  seem  (notwithstanding  the 

quest  free  from  any  duty,  Warbrick  v,  cases  of  Burrows  v.  Cottrell,  3  Sim.  375— 

Varley,  30  Beav.  241 ;]  or  a  gift  of  real  where,   indeed,    the   question   was  not 

and  personal  estate  to  executors  in  trost,  raised, — [Sanders  v.  Kiddell,  7  Sim.  686^ 

to  pay  to  J.  D.  for  life  an  annuity  of  £46  and  Harris  v.  Burton,  11  Sim.  161),  tbit 

eiear  of  ail  det9udione  whateoever;  though  a  gift  of  a  dear  sum  or  annuity,  invnlres 

it  was  contended  that  the  words  exdud-  an  exemption  from  duty,  Harper  «.  Mor- 

ing  deduction  referred  to  the  payment  of  ley,  2  Jur.  653 ;  Ford  v.  Riixton,  1  OoU. 

the  land  tax,  being  applicable  to  the  403;    Bailey  v,  Bonlt,    14   Beav.   595; 

annuity  only  as  a  charge  on  real  estate,  Haynes  v,  Haynes,  3  D.,  M.  &  G.  590; 

Dawkins  v.  Tatham,  2  Sim.  492.  In  le  Golems  Will,  L.  B.,  8  £q.  271 ;  ind 

Again,  where  the  direction  was  that  see  Hodgworth  v,  Crawley,  2  Atk.  376. 

annuities  should  be  paid  to  the  legatees  A  distinction  has,  indeed,  been  taken  be- 

wUhowt  any  deduction  or  abatemeni  out  ^  tween  this  simple  case  and  the  case  of  a 

the  same  on  any  aeeount  or  pretenee  whatao-  direction  to  trustees  to  set  apart  a  sum  of 

SMT/  and  the  ai-gument  for  the  isxemp-  money  sufficient  to  produce  a  dear  yetrly 

tioQ  was  considered  to  be  strengthened  sum,  where  the  trust  of  the  eorpus  is  for 

by  the  &ct  that  there  were  no  other  de-  persons  in  succession,  Sanders  v.  JB^iddell; 

ductions  to  which  the  annuitants  were  Marris  v.  Burton;  Bailey  v.  Boult;  and 

liable.  Smith  «.  Anderson;  4  Buss.  352.  it  was  actually  decided  in  Pridie  «.  Field, 

So,  where  the  legacies  were  to  be  paid  19  Beav.  499,  that  in  such  a  case  the 

free  from  aU  expenae,  Gosden  v,  Dotterill,  word  **  dear"  did  not  mean  free  of  dutr. 

1  My.  &  K.  56.  Again  where  the  annuity  See  also  Banks  v,  Braithwaite,  32  L  Jr 

was  to  be  paid  out  of  land  dear  of  all  Ch.  35.    But  this  distinction  does  not 

taxee  and  deduetione  vhateoever,  Stow  v.  seem  to  be  tenable  on  principle,  Wilks  t. 

Davenport,  5  B.  <ft  Ad.  359,  [2  Nev.  &  Groom,  2  Jur.  (N.  a)  708;   Harper  e. 

M.  835.]    So,  where  an  annuity  or  dear  Morley,  ubi  sup.] 

yearly  sum  of  £500  was  chaiged  on  a  But  where  a  testatrix  gave  her  reil 

certain  farm,  and  was  to  be  paid  half  and  personal  estate  upon  trust  to  pay  off 

yearly  e^ear  of  all  taxes  and   outgoinge,  the  debts  of  her  late  husband,  it  was  held 

Louch  V.  Peters,  1  My.  &  K.  489.    So,  that  the  legacy  duty  was  to  be  borne  bj 

where  a  testator  devised  to  J.  M.  for  his  the  legatee-creditors,  tliough  it  was  con- 

life  one  annuity  or  dear  yearly  sum  of  tended  that  the  testatrix's  okjeot  would 

£100  charged  upon    his   estates  at  C,  not  be  completely  efiected  without  pajing^ 

which  estates  he  then  devised  in  trust  to  the  duty  out  of  the  freneral  estate;  but 

raise  the  annuity,  and  the  eoHSf  ehargee  and  the  C.  J.  observed  that  the  entire  debt 

expenses  attending  the  raising  and  paying  had  been  paid,  and  the  legsucj  duty  wtf 

the  same;  and  then  in  trust  for  A.  for  a  burthen  imposed  on  the  legatee  after 
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the  legacy  *beqaeathed  bj  ttie  oodioil  is  to  stand  pcari  passu  in  all 
respects  with  the  l^acy  for  which  it  is  substituted.  Thus^  where  the 
legacies  bequeathed  by  a  will  were  to  be  paid  free  from  legacy  duty, 
and  the  testator  by  a  codicil  bequeathed  to  the  husband  of  one  of  the 
I^atees  who  had  died  an  equal  legacy,  '^  instead  of"  the  legacy  given 
by  the  will  to  the  deceased  wife ;  it  was  held  by  Lord  Eldon,  affirm- 
ing a  decree  of  Sir  J.  Leach,  V.  C,  that  the  legacy  given  by  the 
codicil  was  an  independent,  distinct,  substantive  bequest ;  and,  there- 
fore, was  not  within  the  exemption.(g) 

So,  where  a  testator  by  his  will  gave  to  A  and  B  an  annuity  of 
£300,  equally  to  be  divided  between  them,  during  their  joint  lives, 
Ji-eefrom  all  taxes  and  stamp  duties,  and  after  the  death  of  one  of  them, 
to  the  survivor  during  her  life,  and  after  the  death  of  the  survivor, 
over  to  C  for  life.  By  a  codicil  the  testator  revoked  the  annuity  of 
£300,  and  gave  A  and  B  a  clear  annuity  of  £100  each,  with  benefit 
of  survivorship.  It  was  held,  that  the  gift  by  the  codicil  was  inde- 
pendent of  the  gift  in  the  will,  and,  therefore,  the  annuities  were  not 
exempt  from  the  duty.(r) 

he  had  receiTed  the  legacy,  Foster  v,  Lej,    and  therefore  a  gift  of  an  annoitj  to  b0 

2  Soott  43S,  [2  Bing.  N.  C.  269.  pcdd  wthmU  any  deduetum  (Abadam  «. 
A  direction  in  a  will  that  the  legftcj    Abadam,  83  Bear.  475),  or  free  frtnn 

duty  <m    the    l^aciee    "herein**   given  legaqf  duty  and  other  dsduetione  (Leth* 

flhaU  be  paid  out  of  his  estate,  does  not  bridge  v.  Tharlow,  15  Beav.  SS9 ;  Sadler 

extend  to  legacies  given  by  oodldl,  even  v.  Bickards,  4  K.  A  J.  802),  does  not  ex* 

though  the  codicil  is  directed  to  be  taken  empt  from  the  tax  unless  the  testator  has 

<s  part  of  the  will.  Early  v.  Benbow,  2  elsewhere  shown  that  he  considers  in« 

Coli  855 ;  and  see  (as  to  ''herein")  Bad-  come  tax  to  be  a  "deduction,"  Tomer  «i> 

bom  «.  Jervis,  8  Beav.  450;   Fuller  v.  Mulllneuz,  IJ.  A  H.  884.    But  a  gilt  of 

Hooper,  2  Yes.  242 ;  Jauncey  v.  Att-Gto.,  an  annuity  mthout  any  deduetUm  on  oe- 

3  Gif.  808 ;  seeus  where  legacies  generally  eoumt  of  any  iaaeey  Sux,  (Festing  v.  Taylor, 
are  given  duty  free,  Byne  v.  Currey,  2  Cr.  8  B.  ^  S.  235),  or  a  direction  to  trustees 
A  Mees.  603,  4  Tyr,  479 ;  see  also  Wil-  to  pay  otf  taxes  affecting  the  hereditamenia 
liams  V.  Hughes,  24  Beav.  474.  given  to  the  devisee  (Lord  Lovat  v.  Duch- 

A  direction  to  pay  ''legacies "  free  of  ess  of  Leeds,  2  Dr.  &  Sm.  62),  exempts 

duty  will  not  generally  include  the  pro-  the  annuitant  or  devisee  from  income  tax 

oeeds  of  realty  directed  to  be  sold.  White  as  between  himself  and  the  testator's  es- 

V.  Lake,  L.  K,  6  £q.  18i^;  but  probably  tate:  and  the  exemption  does  not  contra- 

woold  include  legacies  |iayable  out  of '  vene  the  income  tax  acts.   lb.    Wall  v. 

ttiich  proceeds,  see  Hodges  «.  Grant,  L.  Wall,  15  Sim.  513,  appears  to  be  over- 

R.,  4  Ea\.  140.      "Legacy,"  "legatee,"  ruled.] 

may  however  be  explained  by  the  con-  (g)  Chatteris  •.  Young,  2  Russ.  188 ; 
text  to  refer  to  realty,  poet  ch.  XXIL,  J  6.  see  also  S.  C,  6  Mad.  30,  where  the  be- 
As  to  exemption  from  property  tax.  quests  are  inRCcnrately  stated. 
—Properly  tax  in  a  charge  on  the  person,  (r)  Burrows  v.  Cotirell,  3  Sim.  375. 
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It  is  clear^  however,  that  if  a  testator  bj  his  will  gives  a  legacy  firee 
from  duty,  and  bj  a  codicil^  afi»r  reciting  his  intention  of  increasing 
the  l^cy,  revokes  it>  bequeathing  in  lien  thereof  a  lai^r  sam  to  Ihe 
same  l^tees  upon  the  same  trusts,  Ac,  the  latter  is  also  ezempt.(fl) 

Sometimes  a  codicil  has  the  effect  of  impliedly  revoking  the  posterior 
i«npU«dr8jo.  of  two  wills,  by  expressly  referring  to  and  recognizing 
^P«tof  aoodi-  the  prior  one  as  the  actual  and  subsistimr  will  of  the 
Mritor  wflC       testator. 

Thus,  if  a  testator  makes  a  will  in  the  year  1830,  and  at  a  subse- 
quent period  (say  in  1840)  makes  another  will  inconsistent  with  the 
former,  but  without  destroying  such  former  will,  and  he  afterwards 
makes  a  codicil  which  he  declares  to  be  a  codicil  to  his  will  of  1830, 
this  would  set  up  the  will  so  referred  to,  in  ^opposition  to  the  posterior 
will ;  (t)  and  parol  evidence  that  the  testator  actually  intended  to  refer 
to  the  will  of  1840  would  be  inadmissible,  (u)    An  inaocunuy  in 
r^rd  to  the  date  of  the  will  referred  to  would  not  prevent  the  appli- 
cation of  this  doctrine,  unless  the  mistake  were  such  as  to  render  it 
doubtful  which  of  the  two  wills  the  testator  had  in  view,  (v)    And  it 
seems  to  have  been  considered,  in  the  Ecclesiastical  Court  at  least,  that 
the  &ct  of  the  codicil  being  written  on  the  same  piece  of  paper  as  the 
prior  will  (though  it  does  not  in  terms  refer  to  such  will),  sufficiently 
indicates  an  intention  to  treat  that  as  the  subsisting  will,  especially  if 
(as  happened  in  the  case  referred  to)  the  posterior  will  was  out  of  the 
testator's  custody,  so  that  he  had  no  opportunity  of  canceling  it  {z) 
[But  in  a  case  (y)  where  the  reference  was  to  "  my  last  will  dated,'' &c. 
(giving  the  date  of  the  first  will),  it  was  held  that  the  will  which  "ms 
really  the  last  was  meant,  and  that  the  date  was  a  mistake.] 

In  applying  the  doctrine  that  a  reference  in  a  codicil  to  die  prior  of 
5r5?u  by****^  two  wills  as  the  actual  will  of  the  testator  sets  it  up  against 
out  rafe^n«  ^  posterior  will,  it  is  necessary  to  bear  in  mind,  that  every 
ISe  ooSST*  codicil  is  a  constituent  part  of  the  will  to  which  it  belongs ; 
i«!rokeiatter.     f<»^  ^^  &  general  and  comprehensive  sense  a  will  consist} 

(«)  Cooper  V.  Day,  3  Mer.  164    [See  [Payne  v,  Trappes,  wpraJ] 

also  Fisher  V.  Brierlej,  SO  Bear.  267.]  (v)  Jansen  v.  Jansen,  cit  1  Ad.  89. 

(0  Lord  Walpole  v.  Earl  of  Orford,  8  (x)  Bogers  v.  Pittis,  1  Ad.  SO ;  see  also 

Yes.  402 ;  S.  C,  nom.  Lord  Walpole  v.  Lord  G.  B.  Eyre's  jadgment  in  Banes  v. 

Lord  Cholmondcley,  7  T.  R.  138 ;  [Payne  Crowe,  1  Ves.,  Jr.,  488 ;  Guest  v.  Willi- 

V.  Trappes,  11  Jur.  854,  1  Bob.  583 ;  In  sey,  12  J.  B.  Moo.  2,  [2  Bing.  429. 

16  Chapman,  8  Jar.  902, 1  Bob.  1.]  (y)  Li  re  Ince,  3  P.  D.  Ill ;  and  see 

(i*)  Crosbie  v,  Macdoual,  4  Yes.  610 ;  Thompson  «.  Hempenstall,  1  Bob.  783, 
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of  the  aggr^ate  oontents  of  all  the  papers  through  which  it  is 
dispersed;  and,  therefore,  where  a  testator  in  a  codicil  refers  to 
and  confirms  a  revoked  will,  it  is  not  necessarily  to  be  inferred  that 
he  means  to  set  up  the  will  (nsing  the  word  in  its  special  and  more 
restricted  sense)  in  contradistinction  to,  and  in  exdnsion  of,  anj  inter- 
mediate codicil  or  codicils  which  he  may  have  engrafted  on  it.  He  is 
mther  to  be  considered  as  confirming  the  will  with  every  codicil  which 
may  belong  to  it;<M  arid,  accordingly  in  a  case  (2;)  where  a  person 
made  his  will,  and  afterwards  executed  several  codicils  thereto,  con- 
taining partial  alterations  of,  and  additions  to  the  will ;  and  by  a 
further  codicil,  rtjerrvng  to  the  trill  by  daUj  he  changed  one  of  the 
trustees  and  executors,  and  in  all  other  respects  ^expressly  confirmed 
the  will,  this  confirmation  of  the  will  was  held  not  to  revive  the  parts 
of  it  which  were  altered  or  revoked  by  the  preceding  codicils :  Sir  R. 
P.  Arden,  M.  R.,  observing,  that  if  a  man  ratifies  and  confirms  his 
last  will,  he  ratifies  and  confirms  it  with  every  codicil  that  has  been 
added  to  it. 

[But  the  doctrine  of  Burton  v.  Newbery  (a)  is,  that  where  by  codicil 
a '' wiir'  is  referred  to  by  date,  it  is  a  reference  to  that  DoesitTOTiTe 
instrument  alone  exclusive  of  any  intermediate  codicil.  ^^ISy' 
And  Crosbie  v,  Macdoual  is  treated  as  a  case  where  the  '•^<'*^*^^ 
intermediate  codicil  was  not  revoked,  rather  than  as  one  where  it  was 
actively  confirmed.  (6)    According  to  this,  the  direct  action  of  the 
latest  codicil  is  upon  the  instrument  called  a  will,  and  on  that  only. 
The  codicil  is  left  untouched,  and  operates  by  its  own  inherent  force, 
if  it  has  any ;  and  the  ultimate  result  is,  that  the  will  is  confirmed  as 
modified  by  the  codicil,  (c)     If  that  is  the  correct  view  of  the  case,  it 
will  not  govern  one  where  the  intermediate  codicil  has  previously  been 

13  Jor.  814,  where  the  internal  evidence  Jar.  188,  6  No.  Cas.  46,  1  Bob.  627 ;  In 

was  8u£5cient  to  correct  the  mistake  as  to  re  De  la  Saiusaje,  L.  R.,  3  P.  &  D.  42 ; 

date.]  Oreen  v.  Tribe,  9  Gh.  D.  231.] 

66.  Bat  if  the  testator  use  tlie  words,  [(a)  1  Ch.  D.  234^  mOe  p.  *117. 

''  I  give,  devise  and  bequeath  to  A  and  B  (h)  The  M.  R.  is  even  reported  to  have 

all  the  residue  of  my  real  and  personal  said  that  Crosbie  v.  Macdoual  "goes  to 

cKtate,  whatsoever  and  wheresoever,  an-  this,  that  a  mere  reference  to  an  instru- 

dUposed  of  by  mj  will  and  this  codicil  ment  with  a  date  is  not  a  reference  to  the 

thereto,''  an  intermediate  codicil  will  be  subsequent  instrument,"  p.  240. 

KToked  thereby.    In  the  goods  of  Has-  (c)  Where  the  first  of  two  inconsistent 

tingn,  26  L.  T.  (N.  S.)  715.  wills  is  set  up,  the  modm  operandi  would. 

(s)  Crosbie  v.  Maodoual,  4  Yes.  610;  be  similar,  though  the  ultimate  result 

«ee  also  Gordon  v.  Lord  Reay,  5  Sim.  274,  (vii.,  the  unavoidable  revocation  of  the 

stated  anU  p.  *116;  [Wade  v.  Nazer,  12  second  will),  is  different 
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revoked  with  the  will  to  which  it  belonged,  and  where,  therefore,  it 
])as  no  foroe  except  such,  if  any,  as  may  be  supplied  by  the  subsequent 
codicil:  and  Burton  t;«  Newbery  deciding  that  a  mere  reference  by 
date  to  an  unrevoked  will  does  not  s^t  up .  an  invalid  codidl  to  that 
^vill,  goes  far  to  decide  also  that  in  the  case  supposed  the  intermediate 
codicil  would  not  be  reinstated.  However,  Sir  R.  P.  Arden's  language, 
which  has  been  adopted  by  later  judges,  {d)  implies  a  more  intimate 
connection  between  will  and  codicil,  and  a  more  active  operation  upon 
the  latter  by  an  instrument  referring  to  and  confirming  the  will,  though 
described  by  its  date,  than  Sir  G.  Jessel  would  appear  to  admit  or 
approve.  Where,  however,  a  testator  referring  to  his  will  by  date 
revokes  it,  the  case  is  different,  because  there  the  principle  applies  that 
a  clear  disposition  is  not  to  be  revoked  except  by  clear  words.]  (e) 

In  one  case  in  the  Ecclesiastical  Court  it  was  held,  that  the  mere 
fact  of  the  testator  ratifying  his  will  and  certain  specified  codicils,  did 
not  of  itself  amount  to  an  implied  revocation  of  other  codicils  not  so 
specified.  (/)  But,  in  another  case,  the  court  ^arrived  at  a  difiemit 
conclusion,  on  a  comparison  of  the  contents  of  all  the  instruments,  and 
looking  at  the  conduct  of  the  testatrix  in  relation  to  them,  (g) 

Such  questions  may  occur  even  in  regard  to  wills  made  since  the 
Doctrine  M  7^^  1837  J  for  though  the  22d  section  of  the  recent 
!SBjf^nd5»r  statute,  (h)  prevents  the  revival  of  a  revoked  will,  except 
the  new  Uw.  y^y  rc-executiou,  or  by  "  a  codicil  showing  an  intention  ta 
revive  the  same,''  and,  therefore,  no  such  effect  would  follow  from  the 
mere  revocation  of  a  posterior  revoking  will ;  yet  it  still  holds,  accord- 
Reoqgnition  in  *"8  ^  *^®  doctriuc  of  Lord  Orford's  case,  that  a  reoogni- 
^^S^  tion  in  a  codicil  of  the  earlier  of  two  inconsistent  and 
mayteviTeit;  undcstroyed  wills,  by  date  or  otherwise,  as  the  will  on 
which  the  codicil  is  founded,  shows  an  intention  to  revive  such  earlier 
— butsnohwiu,  ^^'''  (*)  P*'  ^^  ^°  decided,  however,  that  if  the  earlier 
re^i^'!  m^  ^^^  rcvokcd  will  has  been  destroyed  by  the  testator  or  by 
beinexistenoe.  j^jg  ^utj^Qrity^  jj;  cannot  be  thus  revived,  though  its  con- 
tents might  be  satisfactorily  proved  from  other  sources :  on  the  ground 

(d)  Sir  J.  Hannen,  in  In  re  De  la  Sana-  [And  see  In  re  BeynoldB,  L.  B.,  3  P.  A 
saye,  L.  R.,  3  P.  &  D.  42,  and  Sir  E.  Fry,    D.  36. 

Green  v.  Tribe,  9  Ch.  D.  238.  (h)  AtUe  pp.  *140,  *145. 

(e)  Per  Fry,  J.,  9  Ch.  D.  237,  citing  (t)  Payne  v.  Trappes,  11  Jur.  864,  1 
Farrer  «.  St.  Catharine's  College,  L.  R.,  Rob.  683;  In  re  Chapman,  8  Jur.  902, 1 
16  Eq.  19.]  Rob.  1 ;  In  re  M'Cabe,  81  L.  J«  Troh. 

(/)  Smith  V,  Cunningham,  1  Ad.  448.      190 ;  In  re  Reynolds,  L.  R.,  3  P.  A  D.  35. 
(g)  Greenough  v.  Bfartin,  2  Ad.  239.    Sir  J.  Wilde  has  expressed  a  contrary 
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that  the  will  being  non-existent  as  well  in  fact  as  in  law,  this  would 
be  to  make  a  new  will  without  the  formalities  required  by  section  9 
of  the  statute,  (k)  And  the  reference  to  the  earlier  will  being  insuffi- 
cient to  effect  its  revival^  is  insufficient  also,  of  itself,  to  effect  the 
revocation  of  the  latter  will ;  (1)  on  the  principle  alluded  to  at  the 
commencement  of  this  section  that  an  instrument  inoperative  to  effect 
its  direct  purpose  (viz.  revivor)  does  not  give  effect  to  an  intention  (viz. 
revocation)  of  which  nothing  is  known  but  by  that  purpose,  (m) 

The  latter  part  of  section  22  provides,  that  *^  when  any  will  or 
codicil  which  shall  be  partly  revoked  and  afterward  wholly  revoked 
shall  be  revived,  such  revival  shall  not  extend  to  so  much  ^thereof  as 
shall  have  been  revoked  before  the  revocation  of  the  whole  thereof^ 
unless  an  intention  to  the  contrary  shall  be  shown."  Now  if  partial 
revocation  of  a  will — as,  of  a  devise  of  Blackacre  to  A  in  fee — has 
been  caused  by  a  codicil  devising  Blackacre  to  B  in  fee ;  and  if  this 
oodidl  has  itself  been  afterwards  included  in  the  final  revocation  of 
the  will,  and  the  *'wiir*  is  then  revived;  the  devise  of  Blackacre 
remains  revoked  unless  a  contrary  intention  is  shown.  The  will  is 
restored  as  modified  by  the  codicil,  but  by  a  short  sttitutory  method^ 
without  having  recourse  to  the  codicil,  concerning  which  the  statute  is 
silent;  and  it  may  still  be  a  question  what  becomes  of  the  codicil.  In 
Neate  v.  Pickard  (n)  a  will  and  codicil  were  revoked  by  marriage,  and 
afterwards  by  another  codicil  the  testator  confirmed  his  ^Mast  will'' 
without  referring  to  the  date;  and  it  was  held  that  both  were  revived. 
At  the  date  of  the  second  codicil  there  were  several  alterations  (unexe* 
cuted  it  would  seem)  on  the  face  of  the  will,  and  it  was  further  held 
that  the  will  was  revived  in  its  altered  condition.] 

opbiion ;  see  his  jadgment^  In  re  Steele,  942;  81  L.  J.,  Prob.  49.     But  see  Hale  «. 

L.  R,  1  P.  A  D.  575 ;  sed  911.  the  statute  Tokelove,  2  Rob.  818, 14  Jur.  817 ;  New- 

is  there  not  quite  aocoratel^  represented,  ton  v,  Newton,  Law  Times,  Oct.  26th,  1861, 

{k)  Hale  V.  Tokelove,  2  Bob.  818, 14  reversed  on  app.  12  Ir.  Ch.  Bep.  118 ;  in 

Jar.  817 ;  Newton  «.  Newton,  12  Ir.  Ch.  both  of  which  cases  the  codicil,  besides 

Rep.  118 ;  Bogers  v.  Qoodenoagh,  2  Sw.  reference  to  the  earlier  (destroyed)  will, 

A  Tr.  342,  31  L.  J.,  Prob.  49.    "  I  limit  contained  an  express  confirmation  there- 

this,  in  mv  judgment,  to  cases  where  the  of,  and  great  stress  was  laid  on  this  cir- 

will  has  been  destroyed  by  the  testator  or  cnmstanoe  by  the  court    Sed  qu. 

by  some  person  in  his  presence  and  by  his  (m)  £x  parte  Earl  of  Ilchester,  7  Yes. 

aathority.    I  say  nothing  as  to  what  would  877-8;  Powell  v,  Powell,  L.  B.,  1  P.  A 

be  the  effect  if  the  instrument  had  been  D.  209. 

tieBtrojed  without'  his  knowledge ;  that  [(n)  2  No.  Cos.  406.    See  also  In  re 

question  may  arise  another  day."    Per  M'O&be,  31  L.  J.,  Prob.  190;  In  re  Bey* 

Crevwell,  J.,  in  Bogers  v,  Gkxxlenongh.  nolds,  L.  B.,  8  P.  &  D.  85,  in  neither  of 

(Q  Rogers  «.  Goodenough,  2  Sw.  &  Tr.  which,  howeyer,  was  {  22  mentioned.] 
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♦CHAPTER  VIII. 

BEPUBUOATION. 

BepablicatioQ  is  of  two  kinds,  express  and  constractive.  1  Express 
toabuoation,  republication  occurs  where  a  testator  repeats  those  oeremo- 
j^  ^  nies  which  are  essential  to  constitute  a  valid  ezecudon, 

"»*»•  with  the  avowed  design  of  republishing  the  will.     Under 

the  statute  of  frauds,  to  republish  a  devise  of  freehold  estate  required 
an  attestation  by  three  witnesses;  while,  on  the  other  hand,  a  will 
might  have  been  republished  with  respect  to  copyholds  and  personalty 
without  any  attestation.  2     It  is  not  often   necessary,  however,  to 

1.  ''  By  republishing  a  will  was  meant  and  establishes  the  first  again.    2  Oomm. 

repeating,  either  expressly  or  hj  construe-  602.    Bepublished  wills  are  as  new  wills, 

tion,  the  formal  declaration  which,  before  Musser  v,  Curry,  3  Wash.  CL  C  4SI ; 

Jan.  1, 1838,  used  to  be  made  hy  a  testa-  Barker  «.  Bell,  46  Ala.  216 ;  Pringle  v. 

tor  at  the  time  of  signing  his  will,  that  McPherson,  2  Brer.  279 ;  Flood  on  Wilis 

the  document  signed  was  his  last  wUl  and  362.    The  case  of  Ackerly  v,  Yemoa,  1 

testament    Prior  to  that  date,  the  term  P.  Wms.  783,  introduced  the  doctrine  of 

signified  the  revi^  of  a  revoked  instru-  constructive  republication,  which  doctrine 

ment    Since    the  wills    act   1838,  this  has  been  almost,  if  not  quite,  universall/ 

formality  has  been  dispensed  with.    *    *  adopted. 

*  *  For  the  term  republication  then  2.  As  a  general  rule  the  same  fbrais 
we  must  now  substitute  that  of  re-execu-  and  solemnities  are  requisite  for  the  re- 
tion,  although  the  former  is  now  occa-  publication  of  a  will  as  for  its  original 
sionally  used ;  yet  really  since  the  wills  publication.  Havard  v.  Davis,  2  Binn. 
act  1838,  there  has  been  no  such  thing  as  406,  425 ;  Jack  v.  Shoenberger,  22  Penss. 
the  republication  of  a  will,  tlie  execution  St.  416 ;  Musser  v.  Curry,  3  Wash.  C.  C 
of  a  codicil  being  equivalent  to  the  re-  481 ;  Barker  v.  Bell,  46  Ala,  216 ;  Lots 
execution  of  a  will,  if  the  act  be  done  v.  Johnston,  12  Ired.  355;  Sawyers. Saw- 
with  such  intention,  or  rather  perhaps  yer,  7  Jones  L.  134 ;  Warner  v.  War- 
without  any  contrary  intention."  Flood  ner,  37  Vt.  356 ;  Hickman  v.  HoUiday,  6 
on  Wills  361.  See  also  Wms.  Ex'rs  (6th  Mon.  587 ;  Mooers  v.  White,  6  Johns.  Ch. 
Am.  ed.)  245,  et  wq.  In  such  of  the  375 ;  Hatch  v.  Hatch,  2  Hay w.  33 ;  Don- 
American  states  as  do  not  require  any  lap  v.  Dunlap,  4  Desaus.  321 ;  Jackson  t. 
formal  publication  of  a  will,  in  the  first  Holloway,  7  Johns.  394 ;  Jnckson  «l  Pot- 
instance,  the  term  re-execution  would  be  ter,  9  Johns.  312.  But  in  PennsylTanit 
as  appropriate  as  the  term  republication,  this  does  not  prevent  a  parol  republics* 
Blackstone  says  that  the  republication  of  tion.  Havard  v.  Davis,  vbi  9upra;  Jones 
a  former  will  revokes  one  of  later  date,  v.  Hartley,  2  Whart  103 ;  Jack  v.  Sboen- 

[*193] 
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inquire  as  to  tJie  republication  of  wills  of  personal  estate,  (a)  inasmuch 
as  a  residuary  bequest^  even  under  the  old  law,  embraced  all  that 
spedes  of  property  of  which  the  testator  died  possessed ;  so  that  repub* 
lication  (whidi  merely  causes  the  will  to  speak  and  operate  firom  the 
period  of  its  being  republished)  had  no  efieot  in  enlarging  the  operatioD 
of  such  a  bequest. 

hngeTf  M  ntpra.    On  this  point  il  wat  lish  an  original  wilL    The  mdnrnar^pMi-' 
nidi  hf  Berg&ukt,  J.:    "The  rule  of  law  wadi  must  bo  ahown,  that  i%  it  must  be 
ia»  thj^  the  republication  of  a  will  mnat  shown  that  it  was  the  intention  of  the  tes- 
be  aooognpanied  bj  the  same  solemnities  tator  at  that  time,  that  the  will  in  qnee- 
as  were  neoesmy  to  the  publication  in  tion  was  and  should  be  his  will.    The 
the  fiiit  instance^  (2  Binn.  419;)  bat  no  idmtUjf  of  the  will  most  be  shown,  or  in 
othen  are  required.    Hence,  in  England,  other  words,  that  the  wUl  produced  ii  the 
since  the  statute  of  frauds,  requiring  a  same  will  to  which  the  testator  referred 
will  to  be  in  writing  signed  by  the  party,  his  declarations.    The  witneBses  need  not 
and  to  be  attested  and  subscribed  in  his  be  called  for  the  purpose,  for  that  is  not 
presence  bj  three  witnesses,  a  parol  r^  required  in  order  to  establish  an  original 
publication  is  not  good ;  but  in  Pennsyl-  will ;  nor  need  the  will  be  present  at  the 
Tenia,  the  witnesses  to  a  will  need  not  be  time  of  such  declarations.    «    *    *    Nor 
subscribing  witnesses.    If  there  be  a  wUl  need  declarations  be  at  the  same  time  U> 
in  writing,  signed  by  the  testator,  it  is  the  witnesses;   they  may  be  to  one  on 
suflident  that  it  be  proved  by  any  two  one  day,  and  to  another  on  the  next    It 
witDesses  who   can   establish    the   &ct,  is  sufficient  if  they  satis&ctorily  show 
whether  they  attested  as  witnesses  or  not.  that  alter  the  date  of  the  revocation,  the 
As  therefore  the  original  proof  of  the  testator  declared  his  intention  that  the 
will  may  be  on  parol,  so  may  the  proof  writing  was  his  last  will,  and  that  fact  is 
of  republication ;  but  the  number  of  wit^  proved  by  two  competent  witnesses  to  the 
neases  must  be  the  same.    In  this  respect  satisfaction  of  the  jury."    Jones  «.  Hart* 
our  law  stands  on  the  footing  of  the  £ng-  ley,  2  Whart  103, 110.    But,  in  Conneoti- 
lish  law,  under  the  statute  of  32  Hen.  8th,  cut,  a  will  once  revoked  by  a  written  de- 
prior  to  the  statute  of  frauds ;  and  under  daration  cannot  be  set  up  or  republished 
the  statute  of  Hen.  8th,  the  decisions  in  by  parol.    Witter  e.  Mott,  2  Conn.  67. 
England  were  uniform  in  fiivor  of  receiv-  And  this  is  undoubtedly  the  rule  of  law 
ing  parol  evidence  of  the  republication  in  the  greater  number  of  the  American- 
of  a  will  in  writing ;  and  it  was  held  that  states.    Warner  v.  Warner,  37  Vt  356;; 
inything  which  expressed  the  testator's  Love  v.  Johnston,  12  Ired.  355 ;  Cogdell  v. 
inieniion  that  the  will  should  be  con-  Cogdell,  3  Desaus.  346 ;  Carey  e.  Baughn, 
sidered  as  of  a  subsequent  date,  was  suffi-  36  Iowa  540.    Where  one  has  made  a 
cient.     *     *     *    Parol  evidence  of  re-  holographic  will,  and   placed  it  among 
publication  is  proper  in  Pennsylvania,  his  valuable  papers,  and  afterwards,  being 
with  the  requisition,  however,  that  the  about  to  go  abroad,  he  deposits  such  will, 
proof  of  the  republication  be  by  the  same  together  with  other  papers,  with  a  friend 
number  uf  witnesses  and  be  as  conclusive  for  safe  keeping,  this  depositing  will  not 
of  the  &cts  as  would  be  required  to  cstab-  amount   to   a   republication.     Battle  v^ 

(a)  As  to  the  republication  of  wills  of  personalty,  vide  Long  e.  Aldred,  8  Ad» 
48;  Miller  v.  Brown,  2  Hagg.  209. 
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Constnictive  republication  takes  plaoe  where  a  testator,  for  some 
coortraotiTe     Other  parpose.  makes  a  codicil  to  his  will ;  in  which  case 

republioation  •  * 

i»7oodiou.  the  efiect  of  the  codicil,  if  not  neutralized  by  internal  evi- 
dence  of  a  contrary  intention,  is  to  republish  the  will.  By  this  means, 
under  the  old  law,  lands  of  inheritance  acquired  since  the  execution  of 
the  will  were  often  brought  within  the  operation  of  any  general  or 

Speight,  9  Ired,  L.  288.    And  it  is  proba-  Bohannon  v.  Walcot,  1  How.  (MlflB.)  336; 
ble  that  a  holographic  wiU  onoe  revoked  lively  v,  Harwell,  29  Ga.  609 ;  Manh  «. 
<*an  be  repablished  only  by  a  written  Manh,  3  Jonee  L.  77 ;  Burksdale  i^  Hop- 
instroment  setting  forth  the  testator's  in-  kins,  23  Gku  332 ;  James  «.  Marrin,  3 
tentions,  and  doly  attested  by  the  statatory  Conn.  576;  Beaonumt  «.  Keim,  60  Mo. 
number  of  witnesses,  or  by  a  paper  writ-  28 ;  Rudisiles  v.  Bodeas,  29  Gratt.  147 ; 
ten  by  the  testator  himself  and  deposited  Golvin  «.  Warford,  20  Md.  ^7, 887.    Bat 
by  him  as  required  for  the  original  will,  the  opposite  role  prevails  in  Pennsylva- 
Love  V.  Johnston,  12  Ired.  355 ;  Sawyer  nia.    Lawson  «.  Morrison,  2  DalL  286 ; 
4'.  Sawyer,  7  Jones  L.  134.    And  such  Flintham  v.  Bradford,  10  Penna.  St  88. 
subsequent  writing  would  be  oonstrued  to  In  Bates  v,  Holman,  3  Hen.  it  Mnn£  SOS^ 
be  a  codicil.    Ibid.    But  where  a  testa-  A  made  a  will  in  legal  form,  to  which  hs 
tor,  just  before  his  death,  said  that  he  had  afterwards  attached  a  codicil ;  he  then 
made  a  will,  and  deposited  it  with  S.,  and  made  a  second  will,  and  annexed  a  post- 
that  all  the  change  he  desired  in  it  was  script  to  it,  by  which  he  revoked  aU  for* 
to  add  another  executor,  this  was  not  a  mer  wills,  and   tigned  the  postscript; 
-sufficient  republication.-    Jackson  «.  Pot-  thereafter  he  canceled  the  second  will, 
ter,  9  Johns.  312.  Nor  is  a  memorandum  by  cutting  his  name  out  from  the^body 
endorsed  upon  the  will  and  attested  by  of  the  will,  but  leaving  the  postMsipt 
two  witnesses,  where  the  statute  requires  with  his  name  subjoined  to  it     This 
three  witnesses.    Jackson  v.  Holloway,  7  paper  A  carefully  preserved,  as  also  the 
Johns.  394.     But  such  a  memorandum  first  will,  and  after  the  death  of  A  both 
•endorsed  upon  the  will  and  signed  by  the  were  found.    It  was  held  that  the  second 
requisite  number  of  witnesses,  the  testator  will  was  a  complete  revocation  of  the 
Slaving  actually  republished  the  will,  is,  first,  and  that  the  canceling  of  the  seoood 
in  Ohio,  a  good  republication,  although  did  not  necessarily  cancel  the  postscript 
the  testator  did  not  sign  it     Reynolds  so  as  to  set  up  the  first  wOL    See  2 
r.  Shirley,  7  Ohio,  pt  2,  39.     It   has  Greenl.  Ev.,  {683.    *<  If  a  prior  will  be 
been  said  that  where  a  testator  has  two  made,  and  then  a  subsequent  one  ox- 
wills,  the  first  not  being  actually  can-  pressly  revoking  the  former,  in  such  case, 
celed  or  destroyed,  or  expressly  revoked  although  the  fint  will  be  left  entire,  and 
on  the  making  of  the  second,  if  the  sec-  the  second  wUl  be  afterward  canceled, 
end  be  afterwards  canceled,  the  first  will  yet  the  better  opinion  seems  to  be,  that 
is  revived.     However,  it  is  not  well  set-  the  former  is  not  thereby  set  up  again." 
tied  whether  this  is  so.    But  if  a  testator  .  1  Powell  on  Devises  528.    And  on  this 
make  a  second  will,  and  actually  revoke  point  it  is  said  by  Hosmer,  G.  J.:  ^An 
the  first  by  an  absolute  act,  rendering  it  express  revocation  is  a  positive  act  of  the 
void,  and  then  cancels  the  second  will,  party,  which  operates,  by  its  own  proper 
the  first  is  not  thereby  reviveil ;  in  such  force,  without  being  at  all  dependent  oo 
•case,  republication  is  essential  to  restore  the  consummation  of  the  will  in  which 
Che  first  will.    4  Kent  531,  and  notes ;  it  is  found,  and  absolutely  annals  all  pre- 


CHAP.  Vm.]                    REPUBLICATION  OP  WIIJJ9.  3G5 

residiiaiy  devise  ooutained  iu  such  will,  and  (h.it,  too,  though  die 
oodicil  expressed  no  intention  to  republish,  and  though  it  was  not 
annexed  to,  or  declared  to  be  a  part  of,  and  did  not  in  terms  oonfirn> 
the  will,  and  whether  the  oodicil  related  to  real  estate  or  personalty 
only ;  the  result  being  precisely  the  same  as  if  the  general  or  residuary 

cedent  deriees.'*     James  v.  Marvin,  8  and  so  oontinneB  up  to  the  time  thai  the 
Ocmn.  576,  577.  Again  the  same  learned  whole  is  canceled.    This  principle  is  set- 
judge  said :  "  Aa  a  dear  consequence  re-  tied  in  the  common  law  courts  in  Eng* 
salting  from  thia  pvaciple,  all  prior  wills  land  in  regard  to  devises.    But  in  the 
are  reToked  or  reyersed, — the  proper  ecclesiastical  courts,  in  regard  to  wills  of 
meaning  of  the  woid,  revoked, — and  must  personalty,  the  principle  is  modified  to 
remain  in  this  oonditiim,  until  reviyed  some  extent,  and  the  validity  of  the  first 
by  republication.    *    *    *    A  deed  of  will  is  made  to  depend  upon  the  question 
revocation,  aeparate  ftom  a  will,  has  the  of  intention  which,  however,  may  be  es- 
eflect  of  fMimilling  a  prior  will,  instantly  tablished  by  parol  evidence  of  declare* 
neoosly ;  and  the  operation  is  the  same^  tiona  and  oUier  circamstances  tending  to 
whether  the  revokuig  danse  be  in  deed  show  an  intention  to  restore  the   first 
or  wilL"    Jmmes  v.  Marvin,  3  Conn.  576,  wilL"    Maish  «.  Harsh,  8  Jones  L.  77^ 
578.   In  Tkylor  «.  Taylor,  2  Nott  A  McC.  78.    To  the  same  efi*ect  is  the  language 
482, 485^  it  is  said  by  Huger,  J.:  "By  the  of  Banning,  J. :  "  A  man  has  the  pomsr,. 
common  law  the  first  will  is  presumed  to  then,  to  insert  in  his  will,  a  revocation 
be  ifistored  to  its  active  eneigy  by  the  that  shall  be  operative,  thoQgh  it  tun> 
AMiftflJTig  of  the  second.    By  the  dvil  out,  that  the  will  itself  shall  be  inopera- 
law  the  first  is  regarded  as  annihilated  tive.    Having  the  power,  a  man  may,  if 
by  the  second ;  and  it  requires  other  evi*  he  pUaaea,  insert  in  his  will  a  revocation 
denoe  than  a  destruction  of  the  second  that  shall  be  operative  independently  of 
to  revive  the  first.  In  both  it  is  regarded  the  will.    This  being  so,  it  follows  that 
as  a  qnestion  of  intention,  and  may  be  in  every  case,  in  which  there  are  twa 
ccmtro^ed  by  other  evidence.''    And  aa  wills,  of  which,  the   latter  contains  a 
to  the  point  of  intention  to  revive  fhe  clause  revoking  all  other  will%  or  con- 
former  will,  it  is  said  by  Pearson,  J.;  tains   testamentary   dispositions  repug- 
"  As  wills  are  ambulatory,  and  have  no  nant   to   the   testamentary  dispositionft 
operation  until  the  death  of  the  testator,  contained  in  the  earlier,  and  the  later 
it  is  di£Bcult  to  see  how  the  execution  of  fails  as  a  will,  the  question  whether  the 
a  second  will,  which  is  afterwards  de-  later  revokes  the  earlier,  will  be  a  ques- 
Btrojed  by  the  testator,  can,  in  anywise,  tion  of  inUntionJ*    Barksdale  «.  Hoi^kins, 
affect  the  validity  of  a  will  previously  23  Ga.  332,  840.    But,  in  some  of  the 
executed.    Both  are  inactive  during  the  states^  it  ia  provided  by  statute  that  the 
life  of  the  testator,  and  the  cancellation  destruction  of  the  second  will  shall  not 
of  the  second,  it  would  seem,  must  neces-  revive  the  first,  unless  it  appear  that  such 
sarily  leave  the  first  to  go  into  operadon  was  the  intention,  or  the  first  be  actually 
at  the  testator's  death.    Kor  is  it  per-  republished.  This  is  so  in  Indiana,  Kniw 
ceived  how  the  fitct,  that  .the  second  con-  saa^  New  York,  Ohio,  Missouri,  Nevada, 
tained  a  daose  of  revocation,  can  alter  Qeorgia,  Dakota,  Connecticut,  California,, 
the  case ;  because  that  danse  is  just  aa  Arkansas  and  Alabama, 
bactive  and  inoperative  aa  the  rest  of  it, 
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devise  had  been  iiioorporated  into  the  codicil  itself.  (6)^  And  the 
same  principle  applied  to  a  devise  of  ^estates  Mrithin  a  certain  locality ; 
thusy  if  a  testator  devised  all  his  lands  in  the  countj  of  Kent^  and  after 
the  execution  of  his  will  purchased  other  lauds  in  that  oounty,  and 
then  made,  a  codicil  attested  by  three  witnesses,  the  intermediately- 

{b)  Acherley  v.  Vernon,  Com.  881,  2  agreeing  in  part,  reyokee  the  whole  prior 

£q.  Ab.  769,  pi.  1,  8  B.  P.  C.  Toml.  85 ;  will,  by  snbstitating  a  new  and  last  di»- 

Potter  V.  Potter,  1  Yes.  487 ;  Piggott  v,  position  for  the  former  one."    See  also 

Waller,  7  Vee.  98;    Qoodtitle  v.  Mere-  Muaser  v.  Carry,  8  Waah.  a  C.  481; 

dith,  2  M.  4Ie  8eL  6 ;  Guest  t,  Willasej,  Hayen  v.  Foster,  14  Pick.  534 ;  Pajme  «. 

12  J.  B.  Moo.  2,  [2  Bing.  429,  8  Bing.  Payne,  18  CaL  291 ;  Stoyer  «.  Kendall,  1 

614;  Skinner  v.  Ogle,  4  No.  Cas.  74,  9  Coldw.  (Tenn.)  557;  Jones  «.  Shewmake, 

Jur.  432;  In  re  Earl's  Trust,  4  E.  &  J.  85  (}a.  161 ;  Brimmer  o.  Sohier,  1  Gbsh. 

678;]  see  also  Doe  «.  Dayy,  Cowp.  158;  118;  Van  Cortlandt  v.  Kip,  1  Hill  (K. 

Oibson  «.  Montfort,  1  Yes.  485.  Y.)  590 ;  Murray  «.  Oliyer,  6  Ired.  £q. 

8.  It  was  decided  in  the  case  of  Barnes  55 ;  Bose  «.  Drayton,  4  Bich.  £q.  260; 

«.  Crowe^  4  Bro.  C.  C.  2,  that,  indepen-  Dunlap  «.  Dnnlap^  4  Denns.  305^  321 ; 

dently  of  other  considerations,  the  execu-  Brownell  v.  De  WoU,  8  Mason  C  C  486^ 

tion  of  a  codicil  should  be  an  implied  re-  494 ;  Mooers  v.  Wliite,  6  Johns.  Ch.  875 ; 

publication  of  the  will  to  which  it  be-  Hickman  «.  Holliday,  6  Mon.  587 ;  Hatdi 

longed.    But  in  Kendall  v,  Kendall,  5  «.  Hatch,  2  Hayw.  83 ;  Duncan  «.  I>b- 

Mun£  272,  it  was  held  that  the  question  can,  28  111.  364;  Jones  «.  Jones,  1  Qiil 

of  intention  would  enter  into  the  con-  395.    And  where  a  will  is  not  yalld  to 

sideration  of  the  matter,  and  that  unless  pass  real  estate,  for  lack  of  the  ttatntofy 

there  appeared  an  intention  that  the  oodi-  number  of  witnesses,  a  codicil  attested  bj 

«il  should  republish  the  will  it  would  not  the  requisite  number  of  witnesses  cam 

BO  operate.    In  Van  Cortlandt  v.  Kip,  1  such  ddect  in  the  execution  of  the  irilL 

HiU  (N.  Y.)  590,  598»  it   is  said  by  Stover «.  Kendall,  1  Coldw.  557.    Bat  a 

Cowen,  J. :    **  It  seems  to  me  that  at  this  oodidl  attested  by  only  one  witness  csn- 

day  it  would  be  a  violation  of  all  reliable  not  amount  to  a  republicadoo.     Aim- 

Authority,  to  deny  that  a  codicil  duly  at*  strong  v,  Armstrong,  14  B.  Mon.  888. 

tested  to  pass  real  estate,  would,  per  #6,  And  the  effect  of  a  republication  by  oodi- 

whether  it  relate  to   real   or  personal  cil  is  to  make  the  will  speak  as  if  ilNlf 

property,  operate  as  a  republication  of  a  published  at  the  time  of  the  pubiicatkA 

deyise,  unless  the  testator  declare  that  he  of  the  oodiciL     Brimmer  «.  Sohier,  1 

does  dot  intend  the  codicil  should  liaye  Cush.  118 ;   Hayen  v.  Foster,  14  FSck. 

that  effect."    And  in  Simmons  v.  Sim-  584 ;  Barker  «.  Bell,  46  Ala.  216 ;  Jodm 

mons,  26  Barb.  68,  75,  Gk>uld,  J.,  says:  v.   Shewmake,   85  Ga.   151;   Payne  a 

*^  It  should  be  obseryed  that,  between  a  Payne,  18  CaL  291 ;  Muaser  v.  Cony,  8 

codicil  and  a  subsequent  will,  there  is  Wash.  C.  C.  481 ;  Murray  «,  Oliver,  6 

this  dlfierenoe  of  construction ;  a  codicil  Ired.  Eq.  55 ;    Harvy  «.   Chouteau,  U 

is  a  republication  and  ratification  of  so  Mo.  587 ;  Armstrong  v.  Armstraog,  14  B. 

much  of  the  prior  will  as  it  does  not  re-  Mon.  883,  388;  Alexander  «.  Wallsr,  < 

yoke ;  whereas  a  new  will,  (if  it  provides  Bush  330 ;  Wms.  Ex'rs  (6tk  Am.  sd.) 

for  a.  full  disposition  of  all  the  testator's  255.     But  not  so  as  to  reviye  l^gadci 

estate,)  though  inconsistent  but  in  part  which  haye  been  adeemed.    Langdoo  a 

with   the   former   will,  and   absolutely  Astor,  16  N.  Y.  9.    And  an  unattested 
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acquired  lands  (not  being  otherwise  disposed  of  by  such  codicil)  passed 
under  the  will,  (o) 

The  circumstance  of  the  testator  having  hy  the  codicil  expressly 
devised  pari  of  his  estates  purchased  since  the  execution  imnuiiariid 

*  *^  that  oodioil 

of  the  will,  to  the  uses  therein  declared  concerning:  his  d«TiMip«ior 

a  ^  lands  aoquired 

residuary  real  estate,  does  not  exclude  the  rest  of  such  sinoeezeouuon 
after-purchased  estates  from  the  oi^eration  of  the  same 
residuary  devise,  brought  down,  by  the  republishing  effect  of  the 
codicil,  to  the  date  of  such  codicil,  (d)    Indeed,  when  we  admit  that 

will  maj  be  set  up  and  republished  b^  a  and  does  not  repablish  his  will,  the  re- 
codicil  which  is  attested  by  a  sufficient  siduarj  devise  does  not  carrj  the  after- 
nnmber  of  witnesses   to  prove  a  will,  purchased  estate,  because  the  devisee  was 
Harvy  •.  Chouteau,  ybi  mpra.    And  the  not  seized  at  the  execution  of  the  will. 
codicil  need  not  be  physicallj  annexed  But  if  such  will  be  republished,  after  the 
to   the   wilL    Ibid.     Pajne   v,   Payne,  purchase  of  the  real  estate,  it  carries  this 
Mbi  aupra;  Van  Gortlandt  v.  Eap,  tUn  real  estate,  because    the  words  of  the 
wpra;  Wms.  Ex'rs  (6th  Am.  ed.)  251.  original,  as  used  and  spoken  on  the  day 
In  Haven  v,  Foster,  14  Pick.  634,  540,  it  of  republication,  embrace  it  in  terms.'' ' 
was  said  by  Shaw,  G.  J.:  "  If  the  will  be  Undor  the  rule  that  a  codicil  republishes 
r^ublished,  then  all  the  words  contained  the  will  as  of  the  date  of  the  codicil,  it 
in  it,  and  which  have  reference  to  time,  has  been  held  that  where  children  are 
must  be  considered  as  applying  to  the  not  named  in  the  will,  but  are  named  in 
time  of  the  republication  and  not  to  that  the  codicil,  this  will  prevent  the  cliildren 
of  the  original  will.     The  very  same  from  taking  under  a  statute  which  pro- 
words  may  embrace  very  difierent  par-  vides  that  children  take  a  certain  pro* 
eels  and  amounts  of  estate,  as  they  are  portion  of  the  estate  by  statute,  if  they 
used  at  one  time  or  at  another.    If  they  are  not  mentioned  in  the  will.    Payne  v, 
are  words  of  description,  more  or  less  Payne,  IS  Oal.  291.    See  also  Flood  on 
general,  as ' all  my  real  estate ;*—< all  my  Wills  864;   Wigram  on  Wills  885;   1 
real  estate  in  such  a  county;* — 'all  my  Powell  on  Devisee  609,  ei  uq.;  Wms. 
warehouses  and  wharfs  in  such  a  city  f —  Ex'rs  (6th  Am.  ed.)  261,  €i  $eq.    If  a  per- 
'  all  my  wild  lands,'  <Sba,  it  is  manifest,  son  who  has  executed  a  will  under  un- 
that  such  words,  used  on  one  day,  would  due  influence,  afterwards,  and  when  the 
embrace  a  different  estate,  from  that  in-  testator  is  removed  from  such  influence, 
eluded  in  the  same  description  on  another  execute  a  codicil  to  such  will,  this  will 
day,  as  the  estate  described  by  them  may  operate  as  a  republication  of  the  will,  so 
have  been  enlarged  or  diminished  by  ac-  as  to  overcome  the  charge  of  undue  in- 
quisition or  alienation,  in  the  meantime,  fluence  as  to  the  will.    O'Neal  v,  Farr,  1 
By  the  rule  under  consideration,  the  will  Bich.  80. 

is  considered  as  speaking  on  the  day  of  (e)  Beckford  v,  Parnecott,  Cro.  £1. 498; 

republication,  and  to  have  the  same  effect  Barnes  v.  Crowe,  1  Yes.,  Jr.,  486,  4  B.  C. 

as  if  ori^nally  made  on  that  day,  and  to  C.  2 ;  [Yarnold  v.  Wallis,  4  Y.  &  G.  160; 

embrace  the  subject-matter,  as  it  exists  at  Doe  d.  York  v.  Walker,  12  M.  &  Wels. 

that  time.    Where,  therefore,  there  is  a  591,  and  see  1  Wm.  Saund.  278,  n.] 

general  reridnary  clause,  as  if  one  devi-  (d)  Coppin  v,  Femyhough,  2  B.  C.  C. 

«es,  and  forwards  acquires  real  estate,  291 ;  Hulme  «.  Heygate,  1  Mer.  285. 
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the  efifect  of  the  republication  is  ^  make  the  will  speak  from  the  date 
of  the  oodicil^  it  follows  that  an  express  devise  in  the  oodicil  of  par- 
ticular lands,  aoquired  since  the  execution  of  the  will,  to  the  residuary 
devisee,  could  no  more  exclude  the  other  newly-acquired  lands  from 
the  residuary  devise,  so  republished,  than  a  devise  of  particular  laods 
in  the  will  itself  could  prevent  other  lands,  then  belonging  to  the 
testator,  from  passing  under  such  residuary  clause. 

On  the  same  principle,  an  express  devise  for  life  of  the  intermedi- 
ately-acquired estate,  to  the  person  who  is  residuary  devisee  in  fee  in 
the  will,  would  not  prevent  the  reversion  in  fee  in  the  same  lands 
from  passing  under  such  devise  to  the  same  devisee,  by  force  of  the 
republication,  (i)  [In  Doe  d.  Murch  v,  Marchant,  (/}  where  a  testa- 
trix devised  and  bequeathed  all  her  real  and  personal  estate^  in  an 
event  which  happened,  to  B.  J.,  absolutely,  and  afterwards  made  a 
codicil, ''  to  be  annexed  to ''  her  will,  by  which  she  noticed  that  the 
event  had  happened,  and  that  she  had  become  entitled  to  other  real 
and  personal  estate  ^^  which  was  not  comprehended  in  my  said  will, 
but  which  also  with  my  other  estates  and  property  I  now  intend  to 
dispose  of  for  the  benefit  of  B.  J.  (save  only  the  bequests  herdnafter 
made)  for  her  life,  with  such  limitations  and  in  such  manner  as  here- 
inafter expressed,  instead  of  the  devise  and  bequest  contained  in  my 
said  will,  with  a  view  the  better  to  secure  the  same  to  her:"  the 
testatrix  then  bequeathed  some  legacies,  and  devised  all  her  real  ^and 
the  residue  of  her  personal  estate  in  trust  for  B.  J.  for  life,  wiUi 
remainder  to  the  children  of  B.  J.  living  at  the  death  of  B.  J.,  or 
failing  them,  to  the  brothers  of  B.  J.  then  living ;  but  did  not  dispose 
of  the  ultimate  fee.  B.  J.  died  leaving  neitiier  ohild  nor  brother 
surviving  her ;  and  all  the  estates  limited  by  the  codicil  being  tiras 
exhausted,  the  question  was  whether  the  will  was  republished  by  the 
codicil,  so  as  to  include  the  after-purchased  land  in  the  devise  of  the 
fee  simple  to  B.  J.,  or  wiiether  the  devise  in  the  codicil,  being  expressly 
made  '*  instead  of  the  devise  '^  in  the  will,  must  be  considered  as  a 
revocation  of  it  and  &s  a  substitution  of  that  contained  in  the  codicil. 
It  was  held  that  the  words  ^'  instead  of  the  devise "  might  well  be 
interpreted  to  mean  '^  instead  of  so  much  only  of  the  devise  in  the  will 
as  was  incompatible  with  the  codiciy  and  that  the  disposition  of  the 
fee  in  the  will,  being  thus  unaltered  by  the  codicil,  must  be  considered 

(«)  WiUUms  V.  QoodUtle^  10  B.  A  C.       [(/)  6  M.  A  Or.  818;  7  Soot^  K.  B- 
896^  5  Man.  &  By.  757.  644.] 
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as  republished  aud  as  operating  as 'well  upon  tJie  after-parohased 
lands  as  on  tlie  other  real  estate.] 

Perhaps  in  scarcely  any  instance  has  the  republishing  operation  of 
a  codicil  been  carried  to  so  great  a  length  as  in  Bowley  v.  Eyton^  (g) 
where  after-acquired  lands,  expressly  devised  by  the  codicil  to  the 
residuary  devisee  of  the  will,  were  held  to  be  subject  to  a  general 
charge  of  debts  created  by  the  wilL  The  testator,  after  charging  his 
real  and  personal  estate  with  the  payment  of  his  debts,  devised  the 
residue  of  his  real  and  personal  estate  to  his  son  E, ;  and  having  sub- 
sequently purchased  several  copyhold  estates,  by  a  codicil,  attested  by 
three  witnesses,  devised  them  to  his  said  son  in  fee.  Sir  W.  Grant, 
M.  B.,  held  that  the  codicil  was  a  republication  of  the  will,  so  as  to 
make  the  after-purchased  lands  subject  to  the  devise  for  payment 
of  debts ;  the  learned  judge  evidently  assuming,  that  if  the  specific 
devise  had  been  in  the  will,  the  lands  comprised  therein  would  have 
been  subject  to  the  charge.  (A)  Perhaps  it  is  not  quite  clear  that  the 
decision  would  have  been  the  same,  if  ^e  codicil  had  devised  the 
lands  in  question  to  any  other  person  than  the  residuary  devisee  in 
the  will. 

But  of  course  the  opieration  of  a  codicil  to  extend  the  devise  in  a 
will  made  before  1838  to  intermediately-acquired  lands  BepubUoftUon 
may  be  n^atived  by  the  contents  of  the  codicil  itself  SSntrateof^ 
indicating  a  contrary  intention ;  for  though  the  republica-  **^*^  ****'^ 
tion  takes  place  without  positive  intention,  yet  it  can  never  operate  in 
spite  of  *such  intention.  4  If^  therefore,  it  can  be  collected  from  the 
codicil,  that  the  testator  had  in  his  contemplation  the  identical  prop- 
erty which  was  the  subject  of  disposition  in  the  will,  and  that  only, 
the  intermediately-acquired  lands  will  not  pass  under  the  residuary 
devise  in  the  will.  The  leading  case  of  this  class  is  Bowes  v.  Bowes,  (i) 
which  was  as  follows: — 6.  B.,  in  1749,  made  a  will  devising  all  his 
lands  and  hereditaments  (with  certain  exceptions)  to  his  wife,  and  five 
other  persons  in  fee,  upon  certain  trusts.  In  1754,  he  bought  and 
became  seized  of  an  undivided  part  of  a  freehold  property.  In  1758, 
by  a  codicil  duly  attested,  reciting  that  he  had  by  his  will  devised  all 
his  lands  and  hereditaments  to  his  wife  and  the  other  persons,  (naming 
them,)  upon  trust,  he  thereby  revoked  all  the  above  devises,  so  far  as 

ig)  2  Mer.  128.  {%)  7  T.  B.  482,  2  B.  iSe  P.  500 ;  Hughes 

(i)  On  tibJs  pointy  lee  [Kaskell  v.  Far-  v,  Tomer,  8  My.  &  E.  666 ;  [Hughes  •. 

rbgtoD,  8  D.,  J.  A  &  888.]  Hosking,  11  Moo.  P.  C.  a  1.] 
4.  See  ante  note  3,  page  366. 

2  A  [*196] 


370  AEPITB  LIGATION  OP  WILLS.  [OHAP.  VIU. 

related  to  two  of  the  trastees ;  and  he  thereby  gave  and  devised  hit 
said  lands;  tenemeats  and  hereditaments  to  the  remaining  trustees 
(naming  them,)  their  heirs  and  assigns,  npon  the  same  trusts  and  pur- 
poses as  he  had  devised  the  same  by  his  will ;  at  the  same  time  revok- 
ing the  l^aoies  he  had  given  to  the  removed  trustees.     And  the  testator 
oonclu<led  with  declaring  the  codicil  to  be  part  of  his  will.     The  House 
of  Lords,  in  conformity  to  the  unanimous  opinion  of  all  the  judges, 
held  that  the  will  was  not  republished  so  as  to  pass  lands  acquired 
between  the  will  and  codicil,  on  the  ground  that  the  word  ''said"  con- 
fined the  operation  of  the  codicil  to  the  lands  wiiich  had  actually  been 
devised  by  the  will.     Lord  Thurlow  alone  dissented ;  the  ground  of 
his  argument  being,  that  the  testator,  when  he  recited  his  haviug 
devised  all  his  lands,  supposed  his  after-purchased  lands  would  pass; 
and  that  the  words  ''my  said  lands,''  referred  to  what  he  had  supposed 
he  had  conveyed.     Lord  Eldon,  however,  showed  that  the  house  ought 
to  decide  the  question,  as  if  the  testator  actually  did  know  that  the 
will  had  not  passed  the  after-purchased  lands ;  that  when  in  the  codicil 
he  referred  to  the  will  as  having  passed  all  his  lands,  he  did  no  more 
than  recite  his  former  devise;  but  that  when  he  came  to  the  operative 
part  of  the  codicil  he  changed  the  tense  of  the  verb ;  and  though  in 
the  former  part  he  said, '' whereas  I  have  devised,''  &c,:  yet  in  the 
latter  he  said,  "I  do  hereby  revoke,  and  I  do  hereby  give  and  devise." 
If,  therefore,  by  the  former  words,  "all  my  freehold  and  copyhold 
lands,"  the  testator  were  understood  to  include  all  the  afler-purchased 
lands,  by  the  latter  words  of  the  codicil  he  *must  be  understood  to  be 
revoking  a  devise  of  these  lands,  which  he  had  not  at  the  time  the  will 
was  made;  for  his  expressions  of  revocation  were  oo-extensive  with 
the  expressions  of  devise ;  these  expressions,  therefore,  unless  exphuned 
by  the  context,  would  be  unintelligible;  but  the  word  "said"  clearly 
showed  that  they  were  both  intended  to  be  confined  to  the  lands  which 
the  testator  possessed  at  the  time  of  the  will ;  and  this  constructioa 
rendered  them  consistent 

So,  in  Parker  v.  Briscoe, (i)  where  a. testator  having  by  his  will 
devised  his  real  estate,  and  subsequently  acquired  other  lands  bj 
descent,  but  erroneously  supposing  them  to  have  passed  to  him  and 
his  sons  in  strict  settlement  by  the  will  of  the  last  owner,  he  by  a 
codicil  altered  certain  limitations  in  his  will,  for  the  express  purpose 
of  preventing  the  union  of  his  own  estates  with  the  estates  supposed 

(k)  S  J.  B.  Moo.  24,  [8  Taunt.  699.] 

[♦197] 


CHAP.  Vni.]  aSPTTBLIGATIOK  07  WILIS.  371 

to  be  devised ;  the  court  ooncorred  in  the  argnment  that  the  language 
of  the  oodidl  negatived  the  application  of  the  devise  in  the  will  to  the 
property  in  question. 

Again,  in  Monypenny  v.  Bristow,  (2)  where  a  testator  having  by  his 
will,  after  certain  particular  devises,  devised  all  the  residue  of  his  real 
estate  to  his  brothers  A,  B  and  C,  by  a  codicil,  reciting  that  he  was 
desirous  of  making  a  more  liberal  provision  for  his  wife,  and  that  she 
might  enjoy  the  whole  of  his  real  estates  for  her  life,  gave  certain 
lands  to  his  wife,  which  by  his  will  he  had  given  to  his  brothers,  and 
then  devised  a  certain  property,  and  all  other  the  real  estate,  which  by 
his  wiB  he  had  given  to  hie  broihersy  in  trust  {inter  alia)  for  his  wife  for 
life,  and  subject  thereto,  upon  the  trust  declared  by  his  will ;  it  was 
held  by  Sir  J.  Leach,  M.  B.,  and  afterwards,  on  appeal,  by  Lord 
Brougham,  C,  that,  notwithstanding  the  generality  of  the  testator's 
recited  intention  resi)ecting  his  wife,  the  terms  of  the  dispositive  part 
of  the  codicil  prevented  its  operating  to  republish  the  residuary  devise 
iQ  the  will,  so  as  to  comprise  two  freehold  houses  which  the  testator 
liad,  since  its  execution,  acquired. 

The  case  of  Ashley  v.  Waugh  (m)  seems  to  present  the  extreme 
point  to  which  the  doctrine  in  question  has  been  carried.  By  his  will 
the  testator  devised  all  his  real  estate  to  A  and  B  upon  trust  for  sale. 
Bj  a  codicil,  afler  reciting  this  devise,  he  revoked  the  appointment  of 
A,  and  appointed  C  to  be  a  trustee  *and  executor  of  his  "  said  "  will ; 
aod  Lord  Cottenham  thought  that  this  case  came  within  the  principle 
of  Bowes  V.  Bowes,  or,  at  all  events,  that  it  was  not  so  clear  that  lands 
intermediately  acquired  passed  under  the  general  devise  in  the  will, 
by  the  republishing  effect  of  the  codicil,  as  that  a  purchaser  ought  to 
be  compelled  to  take  the  title,  (m) 

[On  the  other  hand,  in  Doe  d.  York  v.  Walker,  (n)  the  testator,  by 
his  will  made  before  1838,  devised  all  the  lands  ^^of  OMeofi>oe«. 
which  I  am  seized  or  possessed,''  <&c.,  at  B.,  to  two  trustees 
upon  certain  trusts ',  by  codicil,  in  the  year  1838,  reciting  the  devise 
to  his  trustees  upon  trust,  and  that  he  had  determined  to  appoint  J.  C 

(I)  2  R  &  My.  117 ;  see  also  Smith  «.  is  no  longer  observed,  Alexander  «.  Mills, 

I>eurmer,  8  Y.  A  Jery.  278;   compare  L.  B.,  6  Ch.  124;    except,  perhaps,  iu 

Williams  v.  Goodtitle,  10  B.  &  Cr.  895,  cases  of  doubtful  construction.    lb. 

[5  Man.  A  By.  757.    The  report  of  the  (n)  12  M.  A  Wels.  591 ;  see  also  per 

case  m  B.  &  Cr.  is  not  correct.]  Abinger,  C.  B.,  4  Y.  <&  C.  166,  167;  and 

(n»)  4  Jur.  572.  per  Stuart,  V.  C,  Langdale  v.  Briggs,  8 

[(m)  The  rule  that  a  purchaser  will  Sm.  &  G.  246,  252,  affirmed,  8  I).,  M.  A 

«ut  be  compelled  to  take  a  doubtful  title  G.  391. 
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as  an  additional  trustee,  he  gave  and  devised  all  his  lands,  &o.,  aitxiate 
at  B.  aforesaid,  ^'  and  described  <md  devised  in  my  said  recited  will,'' 
to  the  ose  of  J.  C.  in  fee  upon  the  trusts  of  his  will,  and  he  directed 
that  his  will  should  be  read  and  oonstrued  in  the  same  mannftr  and 
should  have  the  same  operation  and  eSeot  in  all  respects  as  if  J.  C. 
had  been  named  and  appointed  a  trustee  thereof  in  addition  to  the 
other  trustees,  <md  in  aU  other  req>ect8  hsfxii^iedtmdixnifinned  hiaaaid 
wHL    Parke,  B.,  in  giving  judgment,  said  diat  if  the  codicul  had  not 
contained  the  last  words,  the  court  would  most  probablj  have  con- 
sidered that  the  case  fell  within  the  authority  of  Bowes  v.  Bowes,  and 
the  other  cases  of  a  similar  kind  which  we  have  before  noticed,  but 
that  the  true  construction  of  the  last  words  was,  that  the  testator 
thereby  ratified  and  confirmed  his  will  in  all  other  respects  than  those 
in  which  he  had  altered  it  by  the  previous  provisions  in  his  codicil, 
and  consequently  he  might  be  considered  as  having  made  a  new  will 
of  the  date  of  the  codidl  exactly  the  same  as  the  old  will,  with  tiie 
alterations  contained  in  the  codiciL    The  result  was  that  lands  at  B., 
which  the  testator  had  purchased  after  the  date  of  his  codicil,  paaaed 
by  the  devise.]  (o) 

Hitherto,  republication  has  been  viewed  only  as  afiecting  general 
xflbotofra-  devisee.  In  r^ard  to  spedfic  devises,  the  principle^  that 
npon  spedflo  the  wiU  speaks  from  the  date  of  the  republication,  is  to  be 
old  law.  received  with  more  caution  and  reserve.    It  is  clear,  bow- 

ever,  *that  the  devise  of  a  particular  property  republished  by  the 
re-execution  of  the  will,  or  the  execution  of  a  codicil,  wiU,  even  under 
the  old  law,  comprise  a  new  estate  in  that  property  intermediately 
acquired  by  the  testator,  and  falling  within  the  terms  of  the  repub- 
lished devise.  As  where  a  testator,  by  a  will  made  before  1SS8, 
devised  a  leasehold  estate  for  lives,  afterwards  renewed  the  lease,  and 
then  republished  the  will,  it  was  held  that  the  renewed  lease  passed 
under  the  devise,  {p)  So,  where  a  testator  has  by  such  a  wiU  devised 
certain  freehold  lands,  which  devise  is  revoked  by  a  conveyance  of 
the  lands  to  particular  uses,  with  the  ultimate  limitation  to  the  use  of 
the  testator  himself  in  fee,  after  which  the  testator  makes  a  codicQ  to 
his  will,  duly  attested,  but  without  devising  or  mentioning  the  lands 
in  question,  the  estate  which  >re verted  to  the  testator  on  the  exeoatioD 

(o)  1  Vict,  c.  20,  {  84.    For  the  poiv  had  been  porchsMd  between  the  dattf  of 

poee  of  the  question  now  nnder  oonsideni-  the  will  and  oodidL] 

tion  the  case  was  the  same  at  if  the  lands  (p)  0Brte9.0arte»8  Atk.180;  aeeiliO 

purchased  after  the  date  of  the  codicil  Alford  v.  Earle,  2  Vera.  209. 
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of  the  revoking  oonveyaDoe,  passes  hj  the  effect  of  the  republication^ 
onder  the  devise,  {q) 

Bepablication  hj  codicil  or  otherwise,  however,  did  not  under  the 
old  law  extend  a  specific  gift  in  the  will  to  property  which  ^MnotAifi 
that  gift  was  not  originally  intended  to  embrace,  though  ^^^^JJJJ'^* 


answering  to  the  same  description.  Thus,  if  a  testator  by 
a  will,  made  before  the  year  1838,  devised  his  estate  called  Blackacre, 
or  bequeathed  his  horse  called  Bob,  and  afterwards  sold  the  estate  or 
horse  and  bought  another  of  the  same  name,  a  subsequent  codicil, 
made  before  the  year  1838,  did  not  by  its  republishing  force  make  the 
devise  or  bequest  extend  to  the  new  purchase.  So  it  has  been  repeat- 
edly held  that  a  legacy  to  a  child,  which  has  been  adeemed  or  satisfied 
by  a  subsequent  advancement  to  the  l^atee,  is  not  revived  by  a  con- 
structive republication  of  the  will  by  means  of  a  codicil,  such  codicil 
not  indicating  an  intention  to  revive  the  legacy,  though  containing  an 
express  confirmation  of  the  will  in  the  usual  general  terms,  (r)  The 
case  of  Holmes  v,  Cosbill(<)  seems  to  afford  a  further  —nor an 
illustration  of  the  principle.  There  the  testator  iiaving,  to  a  new 
under  his  marriage  settlement,  (subject  to  an  estate  for  life 
in  himself  and  an  estate  tail  limited  to  his  sons  in  strict  settlement,)  a 
power  to  charge  £2000  upon  certain  estates,  executed  that  power  by 
will  duly  attested.  Afterwards  he  and  his  eldest  son  suffered  a  com- 
mon ^recovery,  and  limited  the  lands  to  uses  discharged  from  the 
power.  By  the  same  instrument  they  limited  to  the  testator  a  power 
by  wiU  to  charge  the  £2000  on  other  lands.  Subsequently,  he  exe- 
cuted a  codicil,  duly  attested,  to  his  will.  It  was  contended  that  this 
codicil,  by  republishing  the  will,  rendered  it  a  good  execution  of  the 
new  power.  But  Sir  W.  Grant,  though  he  admitted  the  general 
principle  as  to  republication,  held  that  this  was  not  a  good  execution 
of  the  power.  '^  It  speaks,'*  said  he,  '^  only  of  the  power  given  by  the 
marriage  settlement,  which  was  as  much  gone  as  if  it  never  had 
existed.  I]^re  is  no  way  in  which  the  will  can  be  made  to  speak  of 
the  new  ]x>wer,  for  a  new  consideration  affecting  different  estates.'^  (u) 

{q)  Jackson  v.  Harlock,  2  Ed.  263.  4  Yes.  610 ;  [Cowper  v.  Mantel],  22  Beav. 

(r)  Iiard  v.  Hunt,  2  Freem.  224,  [2  223.] 

Kq.  Ow.  Ab.  769 ;]  Monck  V.  Lord  Monck,  (<)  7  Yes.  499;   S.  G^  12  Yes.  206; 

1  Ba.  &  Be.  298;  Booker  v,  Allen,  2  B.  [see  also  Jowett «.  Board,  16  Sim.  852. 

<&  My.  270;  Powys  v.  Mansfield,  3  My.  [(u)  See  accordingly  Cowper  v,  Man- 

A  Cr.  876 ;  see  also  Drinkwater  v.  Fal-  tell,  22  Beay.  223 ;  Du  Hourmelin  «.  Shel- 

<^>ner,  2  Ves.  623;  Croebie  v.  Maodoual,  don,  19  Beav.  389 ;  Hope  v,  Hope,  5  Gif. 
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[So,  if  the  will  refer  expressly  to  the  date  of  iis  own  ezecntioa,  (r)  or 
to  a  particular  custom  then  existing,  (y)  a  codicil  will  not  so  repablisb 
it  as  to  make  it  speak  of  the  later  date,  or  of  an  altered  custom.] 

The  same  principle,  of  course,  applies  to  the  objeols  of  gift;  it  b 
Bapabiioiaion  clcar,  therefore,  that  a  codicil  did  not,  and  does  not  (for 
Ad«Tifleorbe-  here  the  new  and  old  law  coincide,)  by  its  republishing 
death^r^  Operation,  revive  a  devise  or  bequest,  the  object  of  which 
i«BatM.  has  previously  died  in  the  testator's  lifetime.    Thus,  if  a 

testator  devises  lands  to  his  nephew  John,  who  dies  in  the  testator's 
lifetime,  and  he  afterwards  has  another  nephew  of  the  same  name,  the 
republication  of  the  will  would  be  inoperative  to  carry  the  proper^ 
to  the  second  nephew  John,  (z)  The  case  of  Perkins  o.  Micklethwaitey(a) 
.  indeed,  may  seem  at  first  sight  to  contradict  this  position,  for  in  that 
esse  a  legacy  originally  designed  for  a  son  of  the  testator,  who  died 
after  the  execution  of  the  will,  was  held  to  belong,  by  the  effect  of  the 
codidl,  to  a  subsequently-born  son  of  the  same  name;  but  the  exproBS 
terms  of  the  codicil  appear  to  have  warranted  the  construction,  since 
it  gave  to  the  latter  a  legacy,  oner  and  above  what  the  teatator  had  given 
hm  by  his  tmU. 

The  effect  of  republication  can  never  extend  further  than  to  give 
Bepubiiofttion  the  words  of  the  will  the  same  force  and  operation  as  they 
defect  of  ex-      would  havs  had  if  the  will  had  been  executed  at  the  time 

pronwon  in 

^v^  of  republication ;  it  cannot  invest  with  a  devising  efficw^ 

expressions  *  which  originally  had  none;  and,  therefore,  where  (6)  a 
testator,  who  was  devisee  in  tail  of  certain  lands,  in  allusion  to  them, 
said,  ''which,  though  I  could  now  legally  dispose  of,  I  mean  fully  to- 
oonfirm  to  the  devisees  in  remainder,^'  and  afterwards  suffered  a  com- 
mon recovery  of  the  lands,  to  the  use  of  himself  for  life,  remainder 
to  such  uses  as  he,  by  deed,  will,  or  codicil,  should  appomt  He  then 
executed  a  codicil,  whereby  he  expressly  confirmed  the  will ;  and  it 
was  contended,  that  the  effect  of  the  whole  was  to  pass  the  estates  ia 
question  to  the  remainder-men ;  but  the  Court  of  K.  B.  held,  that  the 
will  contained  no  devise,  the  expressions  rather  imparting  an  intentioD 

13.    Gf.  Qale  «.  Gale,  21  Beav.  349;  onto  (x)  StillweU«.Mellenh,20L.J^€ai.8S6. 

p.  *168.    Under  the  act  1  Yict^  c.  26,  {  (y)  Doe  d.  Biddulph  «.  Hole,  16  Q.  B. 

24,  the  power,  if  general,  may  be  ezer-  848.] 

cised  although  not  in  existence  at  the  (t)  See  2  Yes.  626;  aee  also  Doe  «. 

time  the  will  was  made;  Cofield  v.  Pol-  Kett,  4  T.  B.  601. 

lard,  3  Jar.  (K  a)  1203;  and  post  ch.  X.  (a)  1  P.  W.  275. 

ad  fin.  (6)  Lane  «.  Wilkins,  10  Sist  24L 

[*201] 


CaSAP.  Yin.]  BEPUBUCATION  OF  WJLL&  375 

to  leam  (he  prcperiy  alone^  than  to  digpoae  of  it^  and  that  the  oodicil 
ooald  not  alter  the  construcfcion. 

Though  it  is  quite  dear,  as  we  have  seen,  that  repablication  has  oo 
eSect  in  restoring  the  operation  of  a  specific  devise,  which  wheUMr.vn- 
has  fiuied  by  the  decease  of  its  object  in  the  testator's  life-  NDubiioBttoii 

.  brliigB  property 

time,  yet  it  was  somewhat  doubtful  under  the  old  law,  oompr&dia » 
whether  lands^  of  which  a  devise  in  fee  had  so  lapsed,  ^^J^^^^ 
passed  by  a  residuary  devise  in  the  republished  will.  This  ^**  **  '^*- 
seems  to  depend  on  the  point  whether,  if  the  specific  devisee  had  been 
dead  when  the  will  was  made,  the  residuary  devise  would  have  com- 
prised the  lands  expressed  to  be  given  to  the  persou  so  deceased ;  for, 
if  it  would  noty  then  the  lands,  the  devise  of  which  subsequendy 
lapses,  could  not,  by  the  effect  of  the  republication,  pass  under  the 
residuary  devise;  because  republication  merely  makes  the  will  speak 
from  its  own  date,  and  cannot  bring  within  the  scope  of  a  devise  in 
the  will  any  subject  which  it  would  not  have  comprehended,  in  case  the 
circumstances  under  which  the  republication  takes  place  had  existed  at 
the  period  of  the  original  execution  of  the  will.  In  short,  the  inquiry 
is  no  other  than  simply  this,  whether,  under  wills  made  before  1838, 
a  residuary  devise  includes  particular  lands,  the  devise  of  which  is  void 
ab  mitio. 

The  [only]  authority  on  the  point  [appears  to  be]  Doe  v.  Sheffield,(c) 
where  the  Court  of  K.  B.  treated  it  as  clear,  that  where  a  testator 
devised  certain  lands  to  the  sisters  of  A,  and  the  reudue  of  his  lands, 
not  iherdnb^ore  dup09ed  of,  to  B,  and  it  turned  out  that  all  the  sisters 
of  A  were  dead  when  the  will  was  made,  the  lands  in  questlsn  passed 
by  the  residuary  clause.  The  real  facts  of  the  case,  however,  as  event- 
ually ascertained,  did  not  raise  the  question,  (d) 

*  Although,  in  the  case  just  stated,  the  extensi<m  of  a  residuary 
clause  to  lands  comprised  in  a  specific  or  particular  devise  .Sogmied  mn* 

OlUiloil'frODI. 

ill  fee,  which  is  void  ab  initio,  appears  rather  to  havQ  P^d*'^'^'' 
been  assumed  than  discussed,  and  though,  if  the  matter 

(e)  13  East  526.  upon  charitable  tnuts ;  and  as  the  roTsr- 
[(d)  Williams  V. Goodtitle,  as  reported  sion  on  the  term,  sappoaing  it  a  valid 
10  B.  Sl  Cr.  89o,  appeara  to  be  an  author-  term,  would  have  passed  under  the  devise 
ity  that  a  residuary  devise  passed  lands,  of  the  residue,  it  followed,  of  course,  that 
a  previous  devise  of  which  in  the  same  the  term  being  void,  the  residuary  de- 
will  or  oodicil  was  void ;  but  the  report  6  visee  took  an  estate  in  possession ;  the 
Man.  &  By.  757,  shows  that  no  such  ques-  sole  question  was,  whether  the  will  wa^ 
tion  arose ;  lands  were  devised  to  trustees  republished,  so  as  to  pass  alter-aoquired 
for  a  t€na  fjf  yeart,  (not  in  fee  as  might  be  lands.  • 
Mipposed  from  the  report  in  B.  A  Cr.) 
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were  res  integra,  there  might  be  ground  to  contend  that  a  reddoaiy 
devise^  being  in  its  nature  specific^  ought  not  to  extend  to  anj  interest 
in  real  estate,  which  the  will  purports  to  dispose  of;  yet,  considering 
how  imperfectly  this  principle  lias  been  adhered  to,  the  probability  is, 
that  a  residuary  clause  would  be  held  (in  accordance  with  the  notion 
of  the  judges  who  decided  Doe  v.  Sheffield)  to  take  in  all  that  is  not 
effectually  disposed  of,  according   to  circumstances  existing  at    the 
making  of  the  will ;(/)  and,  consequently,  that  in  the  case  of  the 
lapse  of  a  particular  devise  in  fee,  succeeded  by  the  republication  of 
the  will,  a  residuary  clause  in  the  republished  will  would  operate  on 
the  lands  comprised  in  the  lapsed  devise.    The  point,  however,  can- 
not be  considered  as  settled,  and  possibly  now  may  never  arise,  as  it 
cannot  occur  under  a  will  made  since  the  year  1837 ;  the  recent  act 
having  (§25)  expressly  and  (as  preventing  all  such  questions)  most 
beneficially  extended  a  residuary  devise  to  all  property  comprised  in 
lapsed  or  void  devises. 

If  the  residuary  devise  itself  has  lapsed,  of  course  the  republication 
Lapse  of  re-       of  the  wiU  is  inoperative  to  impart  new  efficacy  to  the 

aiduary  deviae  , 

Mto aUquot  deviflc,  as  well  where  the  lapse  affects  an  aliquot  share 
only  of  the  residue,  as  where  it  embraces  the  entirety. 
Thus,  if  a  testator  devise  the  residue  of  his  lands  to  A,  B  and  G,  as 
tenants  in  common  in  fee,  and  A  dies,  and  then  the  testator  makes  a 
codicil  to  his  will,  by  the  effect  of  which  the  will  is  republished,  he 
would  nevertheless  die  intestate  as  to  one-third,  since  the  subsisting 
devise,  which  originally  embraced  two-thirds  only,  could  never,  by 
the  merel^ffect  of  the  republication,  be  expanded  into  a  gift  of  the 
entirety,  {g)  [And  where  by  codicil  the  testator  revoked  the  share  of 
one  tenant  in  common,  and  directed  that  it  should  ^^fall  into  the 
residue  and  be  disposed  of  accordingly/'  it  was  held  that  these  special 
words  did  not  contain  any  gifl  to  the  *others,  or  distinguish  the  case 
from  one  of  mere  revocation  of  the  share.]  {h) 

The  doctrine  of  republication  has  lost  much  of  its  interest  under 
RepabiioaUon,  the  stat.  1  Vict.,  c.  26,  not,  indeed,  by  the  effect  of  the 
Recced  by  provision  whicii  dispenses  with  publication  as  part  of  the 
«•  3ft.  '    ceremonial  of  execution  (though  this  may  seem  to  render 

(/)  See  however  ch.  XX.,  {  1,  pott;        (h)  Humble  t.  Shore,  7  Hare  2247, 1 H. 

and  Smith  v.  Lomas,  83  L.  J.,  Gh.  678.  A  M.  651,  n.    See  for  the  case  of  mere 

{g)  See  Skrymsher  v.  Northoote,  1  Sw.  revocation,  CreasweU  v,  Cheslyn,  2  Ed. 

066  J  In  re  Wood's  Will,  29  Beav.  236.  123.] 
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the  term  fis-publicatioa  scarcely  appropriate,  {%}  but  by  the  operation 
of  the  enactment,  which  makes  the  will  speak,  in  regard  to  the  sub- 
jects of  disposition,  from  the  death  of  the  testator :.  and  more  especially 
of  the  provision,  which  extends  a  general  or  residuary  devise  to  all  the 
real  estate  to  which  the  testator  may  happen  to  be  entitled  at  his 
decease.  This,  of  coarse,  will  render  it  nnnecessary,  in  r^ard  to  wills 
made  since  1837,  to  have  recourse  to  the  doctrine  which  makes  a 
codicil,  by  means  of  its  republishing  force,  extend  a  general  devise  in 
a  will  to  after-acquired  real  estate. 

It  is  to  be  remembered,  however,  that  with  respect  to  the  objects  of 
gif);,  the  statute  leaves  the  pre-existing  law  untouched ;  though,  con- 
sidering how  slight  an  effect  is  produced  by  a  republishing  codicil  in 
this  respect  (for  we  have  seen  that  it  does  not  revive  a  lapsed  giA), 
this  forms  no  very  large  exception  to  the  remark,  as  to  the  diminished 
practical  interest  of  the  doctrine  of  republication,  in  connection  with  - 
the  new  law. 

However,  where  a  will  made  b^ore  is  republished  by  a  codicil  made 
en  or  sinoe  the  1st  of  Jannary,  1838,  or  by  re-execution,  sflfeotof  to-  ^ 

^'  ^  J  '    pabltoation of 

in  the  manner  prescribed  by  the  new  law,  the  effect  of  win  by  oodwi 
such  republication  will  be  most  important;  it  will  not,  as  i^^« 
heretofore,  merely  extend  any  general  or  residuary  devise  in  such  will 
to  intermediately-acquired  real'  estate,  but  will,  unless  a  contrary  inten- 
tion be  indicated,  bring  within  its  operation  all  the  real  estate  to  which 
the  testator  may  be  entitled  at  his  decease,  and  make  the  will  speak,  in 
regard  to  the  property  comprised  in  it,  from  that  period ;  in  short,  the 
codicil  (the  contents  not  forbidding,)  or  the  re-execution,  will  hflVe  the 
effect  of  subjecting  the  will  for  all  purposes  to  the  operation  of  the  new. 
act,  the  34th  section  having  expressly  provided,  that  every  will  re-exe- 
cuted, or  republished,  or  revived  by  any  codicil,  shall,  for  the  purposes 
of  the  act,  be  deemed  to  be  made  at  the  time  at  which  the  same  shall 
be  so  re-execated,  republished,  or  revived,  (ifc)^ 

•[Where  a  will  made  since  the  act  is  so  worded  as  to  exclude  after- 
acquired  lands  from  a  general  devise,  a  codicil  republishing  the  will 
iias  no  more  effect  in  altering  the  effect  of  the  general  devise,  than  it 
would  have  had  if  both  instruments  had  been  subject  to  the  old  law.  (2) 

(t)  Bat  see  aecdon  34  432;  Brooke  v.  Kent,  8  Moa  P.  a  a 

[(k)  See  Winter  «.  Winter,  5  Hare  306 ;    334.] 
Doe  d.  York  v.  Walker,  12  M.  A  Wels.       6.  See  Wms.  Ex'n  (6th  Am.  ed.)  263. 
591 ;  Andrews  v.  Turner,  3  Q.  B.  177 ;        [(Z)  In  re  Farrer,  8  Ir.  Com.  L.  B.  870. 
Skinner  v.  Ogle,  4  No.  Cas.  74^  9  Jar. 
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A  singular  question  was  raised  in  Dunn  v.  Dnnn,(in)  namely^— 
whether  a  legacy  bequeathed  bj  will  dated  before  1838,  would  fail,  if 
afler  that  date  the  will  was  re-ezeoated  in  the  presence  of  two  witneaBee, 
of  whom  the  l^tee  was  one.  The  contention  appears  to  have  been  that 
this  must  be  so,  because  the  will  was  now  to  be  deemed  for  the  par- 
poses  of  the  act,  to  have  been  made  at  the  time  of  re-ezecation.  Sir 
J.  Wilde  said  it  would  be  a  case  of  great  hardship,  bat  did  not  decide 
the  question.  Should  the  question  recur,  it  will  probably  be  found 
unnecessary  to  hold  that  the  l^acy  is  defeated :  for  though  the  re-eze- 
cation is  ^^a  new  making  of  the  will/'  (n)  the  old  making  of  it,  ander 
which  the  l^aoy  is  dairned,  is  not  thereby  merged  or  abolished.] 

It  remains  only  to  be  observed,  that  a  codidl  or  re-ezecution  may 

still,  as  formerly,  operate  to  revive  a  will  which  has  been  revoked  by 

marriage,  or  by  a  subsequent  will,  or  otherwise ;  bat  the  lemarki  <ni 

..this  subject  have  been  anticipated  in  a  former  chapter, (o)  to  which  the 

reader  is  referred. 

(m)  L.  B^  1  P.  A  D.  277.  (o)  Jatop.  n88.] 

(»)  8  Q.  B.  178, 12  M.  A  WeL  OOa 
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•CHAPTER  IX. 


BEBTBAIZrra  ON  THE  TfiSTAHSNTABY  POWER. 


SECTION  I. 

Oifts  to  SupentiUoua  and  CharUable  UteB. 

[Aboat  the  period  of  the  Reformation,  statutes  were  paased  to  defeat 
or  prevent  dispositions  of  property  to  purposes  which  were  sapmrtitioiifl 
then  accounted  superstitious.  Thus  the  statute  1  Edw. 
VL,  c.  14y  after  premising  that  great  cause  of  superstition  and  error 
in  Christian  religion  was  the  fantasying  of  vain  opinions  concerning 
purgatory  and  masses  satisfactory  for  the  dead,  declared  ihe  Mng  entitled 
to  all  real  (a)  and  certain  corporate  personal  (6)  property  (heretofore 
disposed  of  for  the  perpetual  finding  of  a  priest,  or  maintenance  of 
any  anniversary  or  obit  or  other  like  thing^  or  of  any  light  or  lamp  in 
any  church  or  chapel.  This  statute  affects  previous  dispositions  only. 
But  by  the  earlier  statute  23  Hen.  VIII.,  c.  10,  all  uses  thereqfter 
declared  of  land  (except  for  terms  of  not  more  than  twenty  years)  to 
the  intent  to  have  obits  perpetual,  or  the  continual  service  of  a  priest 
or  other  like  uses,  were  mcule  fjoid.  But  there  is  no  statute  making 
superstitious  uses  void  generally :  (c)  and  the  latter  statute  does  not 
relate  to  personalty.]  Superstitious  uses,  which  are  not  within  the 
letter  of  these  statutes,  [and  whether  they  seek  to  affect  land  or  per- 
sonal estate,]  are  nevertheless  void  by  the  general  policy  of  the  law  y 
and,  in  such  cases,  if  charity  be  not  the  object,  but  the  design  of  the 
bequest  be  to  secure  a  benefit  to  the  testator  himself,  (as,  to  say  masses 
for  his  soul,  &c.,)  the  testator's  own  representative  (who  would  be 
entitled  if  there  was  no  such  gift),  and  not  the  crown,  would  be  let 
in.(d) 

[(a)  22  5, 6.]    See  Ait-Gen.  v.  Yiyian,  (e)  Per  Sir  W.  Grant,  Carj  v.  Abbot,  7 

1  Boss.  226 ;  [Att-Gen.  v.  Fishmongers'  Ves.  496.] 

Company,  2  Beav.  151,  5  My.  A  Cr.  11.  {d)  West  v.  ShatUeworth,  2  Mj.  A  K. 

(h)  Section  7.  684.    [See  also  In  re  Blundell's  TrustB^ 
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*It  has  been  decided,  that  devisees  may  be  oompelled  to 

close  whether  they  take  subject  to  a  secret  trust  of  this 
nature.  («) 

A  most  extraordinary  decision  was  made  on  these  statutes  shortly 
before  the  Revolution.  It  wais  held  by  Lord  Keeper  North,  that  a 
bequest  to  Mr.  Baxter,  of  £600  to  be  distributed  among  sixty  pious 
-ejected  ministers,  [(given,  ^^  because  I  know  many  of  them  to  be  pioos 
and  good  men,  and  in  great  want,")]  and  legacies  also  to  Mr.  Baxter, 
one  of  them  to  be  laid  out  in  his  book  entitled  ^' A  Call  to  the  Uncon- 
verted," were  void,  as  superstitious ;  (/)  but  the  decree  was  reversed 
by  the  Lords  Commissioners. 

It  is  dear,  that  not  only  is  a  bequest  to  the  poor  ministers  of 

Protestant        Protestaut  Disscntors  eood.  but  one  havinir  for  its  object 

the  propagation  of  their  religious  opinions  is  also  valid; 

provided  that  such  opinions,  although  at  variance  with  the  doctrines 

of  the  established  church,  are  not  contrary  to  law ;  {g)  [thus  bequests 

•80  BeftV.  860,  better  reported  31  L.  J.,  b7  the  H0I7  Qhost,  Ac,  Ac.,  deloiioDial- 

Ch.  52;  Heath  «.  Chapman,  2  Drew.  417 ;  most  identical  with  those  which  in  Smilh 

Att-Qen.  v.  Fishmongers'  Company,  2  t^.Tebbitt,  L.  R.,  1  P.AD.898,werehdd 

Beav.  161,  6  M.  A  Cr.  11.    See  also  an  to  render  a  woman  poesessed  hj  them  ia- 

analogous  Chinese  superstition,  Yeap  v.  capable  of  making  a  wilL] 
Ong,  L.  B.,  6  P.  C.  896.    Including  the        (e)  King  v.  Lady  PorUogton,  1  Salk. 

•souls  of  others  inth  his  own  in  the  sup-  162, 1  £q.  Cas.  Ab.  96,  pL  6 ;  see  fuithsr 

posed  benefit  will  not  saye  the  bequest,  as  to  superstitious  uses,  Duke  Char.  Usei 

eee  s.  oc.]    In  West «.  Shuttleworth  4here  106,  4  Bep.  104,  Cio.  Jac  61, 1  £q.  Om. 

was  a  residuaiy  bequest,  and  jet  the  Toid  Ab.  95,  pi.  1,  ti  9eq^  and  Shelf.  Gh.  Ui. 

pecuniary  legacies  were  held  to  belong  to  89,  where  the  cases,  early  and  modem, 

the  next  of  kin.   On  this  point,  see  Shan-  are  collected.    [In  Bead  «.  Hodgeoi^  7 

ley  V.  Baker,4  Ves.  732;  [and  observe  Ir.  £q.  Bep.  17,  it  was  decided  that  a  be- 

thai  in  West  v.  Shuttleworth,  the  residu*  quest  in  Jrtland  for  masses  for  the  ttttMr 

BTj  legatees  made  no  claim  to  the  Toid  tor's  soul  was  valid ;  sod  ^] 
legacies,  and  in  &ct  supported  the  be-        (/)  Att-Qen.  v.  Baxter,  1  Eq.  Css.  Ab. 

quest  of  them.    If  the  superstitious  use  96,  pL  9,  1  Yem.  248^  2  Id.  106^  [1  Vfli. 

had  charity  for  its  object,  it  would  be  687,]  7  Yes.  76. 
executed  cy  pre^  see  Cary  «.  Abbot,  7        (g)  AtL-Gen.  v.  TTinVman   2  Eq.  Oh. 

Yes.  496,  and  per  Lord  Eldon,  19  Yes.  Ab.  193 ;  West  «.  Shuttleworth,  2  My.  A 

487.    But  it  is  not  clear  that  any  use  (ex*  K.  684 ;  [and  see  statutes  18  and  19  VicL, 

«ept  of  the  kind  mentioned  in  the  stat  1  c.  81,  22  2,  3,  and  c  86,  2  2J    In  Doe  a 

Edw.  YI.)  would  now  be  held  void  solely  Hawthorn,  2  B.  &  Aid.  96,  AbboC^  Jt 

as  being  superstitious.    In  Thornton  v.  afterwards  Lord  Tenterden,  said,  that  the 

Howe,  81  Bea7.  14,  Lord  Bomilly  held  trust  there  in  question  of  a  chapel  for  the 

that  even  a  trust  for  propagating  the  sa^  use  of  a  congregation  of  Protestants  ^as- 

cred  writings  of  Joanna  Southoote  would  sembling  under  the  patronage  of  the  tnv- 

be  enforced  by  the  court.  Those  writings  tees  of  the  late  Countess  of  Huntingdon*! 

ayer  that  Joanna  Southoote  was  with  child  College,"  was  either  a  superstitiooB  vm 
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*to  an  Unitarian  chaiiel,  (A)  or  for  the  benefit  of  poor  Irvingite  minis- 
tens,  (t)  or  to  the  minister  of  a  specified  Baptist  chapel,  (j)  are  valid.j 
Before  the  statute  2  and  3  Will.  lY.,  c.  115,  bequests  for  the 
propagation  of  the  Roman  Catholic  religion  were  unlaw-  8tat.2and8 
fid;  (i)  but  section  1  of  that  act,  after  noticing  the  acts  in  o-.ufi. 
favor  of  Protestant  Dissenters,  and  a  Scotch  act  imposing  penalties  on 
Soman  Catholics;  and  reciting,  that  notwitlistanding  the  provisions 
of  various  acts  passed  for  the  relief  of  his  Majesty's  Soman  Catholic 
subjectB,  doubts  had  been  entertained  whether  it  were  lawful  for  his 
Majesty's  subjects  professing  the  Boma!h  Catholic  religion  in  Scotland 
to  acquire  and  hold  as  real  estate  the  property  necessary  for  religious 
worship,  education,  and  charitable  purposes,  and  that  it  was  expedient 
to  remove  all  doubts  respecting  the  right  of  his  Majesty's  subjects 
professing  the  Soman  Catholic  religion  in  England  and  Walea  to 
acquire  and  hold  property  necessary  for  religious  worship,  education, 
and  charitable  purposes,  enacts,  '^  That  his  Majesty's  subjects  profe 


iDg  the  Soman  Catholic  religion,  in  reaped  of  their  aohoob,  Bonuuk  Oatho. 
places  for  reSffious  worship,  educa&on,  and  oharilable  pur-  ■'^^s;^J^2^ 


poses  in  Qrtai  Britain^  and  the  property  held  therewith,  SSSSt^Seir 
and  the  persons  employed  in  or  about  the  same,  shall,  in  m>>o<»i^  *«• 
respect  thereof,  be  subject  to  the  same  laws  as  the  Protestant  dissenters 
are  subject  to  in  England  in  respect  to  their  schools  and  places  for 
religious  worship,  education  and  charitable  purposes,  and  not  further 
or  otherwise."  By  section  3,  the  act  is  not  to  extend  to  any  suit 
actually  pending,  or  commenced,  or  any  property  then  in  litigation,. 
m  any  court  in  Great  Britain.  (2) 

within  23  Hen.  ynL,  c.  10,  or  a  charita-  Lord  Gunpbell  said,  2  H.  L.  Gas.  868,  that 

ble  use  within  9  G(eo.  IL,  a  36.    But  as  he  had  no  doubt  thej  would  now  on  moat 

to  the  former  altematiye  it  is  notorious  occaaiona  be  oonaidered  as  Flroteetant  Dv^ 

that  the  Court  of  Chanoery  unhesitatingly  lenters. 

entertains  suite  for  canyix^  into  effect  (A)  Shrewsbury  v.  Hombury,  6  Hare 

trosts  of  places  of  worship  belonging  to  406 ;  In  1*0  Bamett,  29  L.  J.,  Ch.  871. 

Protestant  Dissenters.   The  principles  on  (0  Att.-Gen.  v.  Lawes,  8  Hare  32. 

which  it  deals  with  such  trusts  are  stated  (j)  Att-Gen.  v.  Cock,  2  Yes.  273.] 

with  great  fullness  and  perspicui^  by  (h)  Csry  v.  Abbot,  7  Yes.  490 ;  see  also- 

Lord  Eldon,  in- Att-Gen.  v.  Pearson,  3  4  Yes.  483,  6  Yes.  566, 1  Ba.  dk  Be.  145  ; 

lier.  353,  which  bears  more  immediately  [Gkites  v.  Jones,  cit.  2  Yem.  266. 

on  the  position  of  [Unitarians,  as  to  whom  (I)  See  also  23  and  24  Vict.,  c.  134.] 
see  now  7  and  8  Yicty  c  45,  and  of  whom 
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It  has  been  held,  that  the  act  is  retrospective,  i.  e.  that  it  applies  to 
Baqaert  for  the  will  of  a  testator  who  died  before  its  passinc: ;  (m)  and 
gTRMaan  also,  that  it  authorizes  a  bequest  for  the  promotion  of  the 
ligkm.  Roman  Catholic  religion,  as  it  places  persons  of  this  per- 

snasion  on  the  same  footing  as  Protestant  Dissenters,  the  diffusion  of 
whose  religious  tenets  (as  already  observed)  may  be  the  subject  of  a 
valid  trust  It  is  settled,  however,  that  the  Roman  GathoUc  relief 
act  has  no  effect  in  rendering  valid  gifts  to  superstitious  uses,  as  I^- 
cies  to  priests  for  offering  masses  for  the  repose  of  the  testator's  *9iml, 
&c. ;  (n)  [nor,  it  is  presumed^  would  it  render  valid  such  a  trust  as  that 
which  was  the  subject  of  discussion  in  De  Themines  v.  De  Bonneval,(o) 
mjia.  namely,  for  printing  and  publishing  a  book  which  taught 
that  the  Pope  had  in  all  ecclesiastical  matters  a  supremacy 
which  was  paramount  even  to  the  authority  of  the  temporal  sovereign. 
The  case  arose  before  the  statute  referred  to,  but  Sir  J.  Leach  rested 
his  decision  entirely  on  the  ground  that  to  allow  such  a  pablication 
was  against  public  policy. 

Jews  also  are  now  by  statute  9  and  10  Vict,  e.  69, 
placed  on  the  same  footing  as  Protestant  Dissenters.]  (p) 

Charity  has  been  defined  to  be  a  general  publio  use.  (g)  In  order 
What  are  ohM-'  to  ascertain  what  are  charitable  purposes,  recourse  is 
^  .«  ».  usually  had  to  the  preamble  of  the  statute  43  Eiiz..  e.  4.^ 
«-  ^  which  enumerates  various  kinds  of  charity :  vis.  the  relief 

(m)  Bradflhaw  «.  Taaker,  2  Mj.  A  E.  retroBpective,  In  re  Miohel't  T^rorts^  S8 

221 ;  [and  see  In  re  Michel's  Tnisto,  28  Beay.  32.] 

Beay.  82 ;  but  Sir  £.  Sagden  questioned  (q)  Amb.  661. 

this  decision,  1  D.  A  War.  380.]  1.  As  to  the  force  of  English  statutes 

(n)  West  V.  Shuttleworth,  2  My.  &  E.  enacted  prior  to  the  settlement  of  die 

684.    [In  re  BlnndeH's  Trusts,  80  Beay.  states  of  the  Union,  some  of  the  statei 

360 ;  Heath  «.  Chapman,  2  Drew.  417.  have  provided,  by  statutes  expressly  de> 

(o)  6  Buss.  288.  cUring  the  acts  of  parliament  as  weU  as 

( p)  The  cases  relating  to  Jews  before  the  common  law,  prior  to  the  settlemsDl, 

this  act  were.  Da  Costa  «.  De  Pas,  Amb.  to  be  part  or  to  be  no  part  of  the  lavof 

228, 1  Dick.  268,  2  Yes.  274,  276,  7  Yes.  the  state.    Thns,  in  UUnois,  all  ads  of 

76,  2  Sw.  487,  2  J.  A  W.  308 ;  and  Straus  the  British  parliament  prior  to  4  Jamv 

«.  Qoldsmid,  8  Sim.  614.    The  only  dif-  I.,  except  43  Elix.,  c.  6,  {  2, 13  Ells,  a  8» 

ference  between  2  and  3  Will.  lY.,  c  116,  and  87  Hen.  YIIL,  c  9,  are  dedared  to 

2  1,  and  9  and  10  Yict.,  c  69,  {  2,  Is  the  be  in  force  in  the  State  of  Dlinois^  (Bar. 

omission  from  the  latter  enactment  of  the  Stat,  1846,  ch.  62,  {  1,)  and  remained  io 

words,  **  and  the  persons  employed  in  or  until  this  act  was  repealed  by  the  gsnenl 

about  the  same  .*"  which  appears  imma-  repealer.    (Key.  Stat,  1874^  p.  1013.)    In 

terial  to  the  purposes  of  this  treatiM.  Indiana  there  is  the  same  act  (Bey.  Stat, 

This  enactment  also  has  been  held  to  be  1838,  ch.  60,  p.  398)  as  aboye  referred  to  in 
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of  aged,  impotent,  and  poor  people^  (r)  maintenance  of  sick  and 
maimed  soldiers  and  mariners,  schools  of  learning,  {s)  free  schools  and 

flcfaolais  in  universities ;  repair  qf  bridges,  ports,  havens,  causeways, 

revised  statotee  of  Illinois,  1845,  which  of  a  ststate  in  the  code,  1878  (tit.  9,  ch.  15, 
set  was  re-enacted  in  Indiana  in  1852  (1  {  2).    In  West  Virginia  (Code,  1868,  p. 
Ind.  Suu,  1870,  p.  415).    In  Kentuck7  91,  ch.  13,  {  6,)  such  English  statutes  are 
(Rev.  Stat,  1851,  p.  177,)  all  statutes  of  a  preserved  as  were  in  force  in  Viiginia 
genenl  natare,  whether  of  this  state,  of  June  20th,  1863.    In  the  absence  of  ez- 
Viiginia,  or  of  England,  adopted  prior  to  press  legislation  on  this  subject,  the  prin- 
November  Ist,  1851,  are  repealed.    In  ciple  has  been  generally  accepted  that, 
New  Jersey  the  constitution  of  1776,  {  upon  the  settlement  of  the  colonies,  such 
22;  kept  in  foroe^  till  altered  hj  law,  such  statute  law  of  England  as  was  applicable 
English  statutes  as  had  been  theretofore  to  their  situation,  together  with  the  oom- 
practtsed  in  the  colony,  but  in  1799  (Pat.  mon  law,  became  the  law  of  the  new  ool- 
Ket.  436,  i  4^)  it  was  provided  that  "  no  ony,  notwithstanding  Blackstone^s  theory 
statute  or  act*  of  parliament  of  England  (1  Com.  107)  that  they  were  conquered 
or  Great  Britain  should  have  force  or  an-  or  ceded  territory  and  without  the  com- 
thority  within  the  state."    This  act  was  mon  law.     Story  on  Const,  {  151 ;   1 
repealed  in  1821,  (Bey.  Stat.  727,  {  8,)  Kent  Com.  472.    We  beg  leai^e  to  refer 
but  at  the  same  time  substantially  re-en-  the  reader,  further,  to  a  valuable  note  of 
acted  by  section  2  of  the  same  act,  and  so  Judge  Stewart,  the  New  Jersey  equity  re- 
ranained  until  the  repeal  of  that  act  by  porter,  in  De  Gsmp  v.  Dobbins^  2  Stew.  87, 
the  revised  statute  of  1846.     In  New  40,  et  9eq^  as  to  the  effect  and  force  given 
Tork,  by  act  of  1828,  (3  Bev.  Stat  1119,  to  British  sUtutes  in  the  United  States, 
)  3»)  it  is  provided  that,  since  May  Ist^  in  which  he  says :  **  The  following  rules 
1788,  English  statutes  are  not  the  law  of  seem  to  have  been  generally  followed  in 
New  York.    In  South  Carolina  (2  Stat  this  country:  (1.)  The  statute  must  hare 
at  Laige,  1712,  p.  401,)  the  English  stat-  been  adopted  before  the  settlement  of  the 
ates  in  force  in  die  state  are  enumerated,  colony.    State  «.  Mairs,  Coxe  828,  note, 
not  including  either  the  statutes  of  mort-  Einsey,  C.  J. ;  Dalgleisch  v.  Qrundy,  Cam. 
main  or  of  cliaritable  uses.    In  Virginia,  St  Nor.  (N.  C.)  22 ;  McEee  «.  Straub,  2 
it  was  early  provided  by  the  ordinance  Binn.  (Pa.)  1 ;  Patterson  v.  Winn,  5  Pet 
organidng  the  state  government,  that  all  233,  241,  Story,  J. ;  Carter  v.  Balfour,  19 
English   statutes   prior  to  4  James  I.,  Ala.  814,  829 ;  Commonwealth  v.  Lodge, 
which  were  in  aid  of  the  common  law  2  Qratt  (Ya.)  579;*  Swift  v.  Tousey,  5 
and  not  local  in  their  character,  should  Ind.  196 ;  see  Ludlam  v,  Ludlam,  26  N. 
be  preserved  as  part  of  the  common  law  Y.  356,  362;  Cobum  v.  Haryey,  18  Wis. 
of  Vttginia.    This  act  was  repealed  De-  156 ;  Paul  v.  Ball,  31  Tex.  10.     (2.)  It 
cember  27th,  1792,  (Rot.  Code,  ch.  147,  p.  must  be  applicable  to  our  situation — «.  g^ 
291,)  in  these  words :  "  So  much  of  the  the  following  acts  do  not  extend :  Bank- 
ordinance  as  relates  to  any  statute  or  act  ruptcy  acts  of  England.    Vanuxem  v. 
of  parliament  shall  be  and  is  hereby  re-  Haxelhurst,  1  South.  192, 195;  see  Bunny 
pealed  and  nb  such  statute  or  act  of  par-  v.  Hart,  11  Moore  P.  C.  C.  189.    Collat- 
liament  shall  have  any  force  or  authority  eral  warranties,  4  and  5  Ann,  c  16  (a.  d. 
in  this  conmionwealth.''    The  ordinance  1706).  Eshelman  v.  Hoke,  2  Yeates  (Pa.) 
thus  repealed  appears  again  in  the  form  509;  see  Den  v.  Crawford,   3  Hal.  90. 

[(r)  Nash  v.  Morley,  5  Beav.  177.  («)  Att-Gen.  v.  Nash,  3  B.  C.  C.  587. 
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oliQrches,  sea-banks^  and  highways;  education  and  preferment  of 
orphans ;  the  relief|  stock,  or  maintenance  for  houses  of  conectioD ; 
marriages  of  poor  maids;  supportation  and  help  of  young  tradesmen, 

Benefit  of  clergy^   Faller  «.   State,    1  5  Pet  233,  241.  The  following  have  been 

Blackf.   (Ind.)  63.     Copyright   laws,  S  constnled  as  operative:  Xex  mtfnoaloria^ 

Ann,  c.  19  (a.  d.  1710).     Wheaton  v.  Ferris  v.  Saxton,  1  South.  1,  18 ;  Pratt  a 

Peters,  8  Pet  591,  660.    Quia  rniptoret.  Bads,  1  Blackf.  (Ind.)  81 ;  Oook  v.  Ben- 

18  Edw.  I.,  c.  1  (a.  d.  1290).    IngersoU  ick,  19  lU.  598 ;  Nash  «.  Harriogton,  2 

V.  Seigeant,  1  Whart  337 ;  Wallace  v.  Aik.  ( Vt)  9 ;  Hudson  v.  Mathews,  Mor. 

Harmstad,  44  Pa.  St  492.    *  The  Black  (la.)  94 ;    Commonwealth    v.   Leach,  1 

Act»'  9  Qeo.  L  (a.  n.  1722).    State  v.  Mass.  59,  61.    Statute  of  uses,  27  Hen. 

CampbeU,  Charlt  (Qeo.)  166.    Mainte-  YIII.  (a.  d.  1536).     1  GreenL  Cruise 

nance  and  champertj,  82  Hen.  YIII.,  c.  340,  note ;   see  Crozall  v.  Sherrerd,  5 

9  (a.  n.  1541).  E^  Bickham,  v.  Pissant,  WalL  268,  282 ;  Society  v.  Hartford,  2 

Coxe  220,  223;  Morris  v.  Vanderen,  1  Paine  C.  a  536;  Matthews  «.  Ward,  19 

Ball. 64^67;  Harring v. Barwick, 24 Qeo.  Q.  A  J.  (Md.)  443»  454;  Thompson  «. 

59 ;  Sessions  v.  Beynolds,  7  Sm.  A  M.  Qibson,  1  Ohio  439.    Statute  of  Qlonoes- 

(hiin,)  131 ;  Schaferman  v.  O'Brien,  28  ter,  6  Edw.  I.,  c.  5  (a.  d.  1278).    Sacketi 

Md.  565  •,  Cresinger  v.  Welsh,  15  Ohio  v.  Sackett,  8  Pick.  309,  812 ;  see  Moore 

156;  Fefcrow  V.  Merriwether,  53  IlL  275;  ada.  Townsend,  4  Vr.  284;  Dawson  «. 

CbBsedj  «.  Jackson,  45  Miss.  397 ;  Duke  Coffinan,  28  Ind.  220.    Statute  of  Mer- 

V.  Harper,  3  Cent  L.  J.  288,  where  many  ton,  20  Hen.  UL  (a.  n.  1236).   O'Fenall 

cases  are  reviewed ;  14  Am.  Law  Beg.  78,  «.  Simplot,  4  Iowa  381 ;  Hopper  «.  Hop- 

and   note ;   see  Qregerson  v,  Imlay,  4  per,  1  Zab.  543,  2  Zab.  715.    Statute  of 

Blatch.  503 ;  Brinlej  «.  Whiting,  5  Pick,  frauds,  27  Eliz.  (a.  d.  1585).    Oatheatt  t. 

347 ;  Earle  v.  Hopwood,  9  C.  B.  (N.  S.)  Bobioson,  5  Pet  264 ;  Brown  «.  Buike, 

566,  574^  note.    Mortmain,  9  Qeo.  II.,  c.  22  Qeo.  574 ;  Den  v.  De  Hart,  1  HaL  460, 

36  (a.  n.  1736).   Vidal  «.  Qirard,  2  How.  457 ;  Mayberrr  v.  Johnson,  3  Qr.  (N.  J.) 

189 ;  Beall  «.  Fox,  4  Qeo.  404 ;  Potter  v.  116, 118 ;  Lindsley  v.  Coats,  1  Ohio  118. 

Thornton,  7  B.  L  252 ;  Perin  v.  Carey,  Omira,  Cleveland  v.  Williams,  29  Tax. 

24  How.  465 ;  Wright  «.  Trustees,  etc,  1  204 ;  see  Murphy  v.  Hubert,  7  Barr  (Fk) 

Ho£r.  Ch.  202;  McCarter  v.  Asylum,  9  420;  Blackwell  v.  Ovenby,  6  Ired.  (K. 

Cow.  437, 451 ;  see  Schmucker  «.  Beel,  61  C.)  £q.  38.    Fines  and  common  reoorer- 

Mo.  592 ;  Leaaure  v.  Hillegas,  7  Serg.  &  ies,  Lyle  v.  Bichards,  9  S.  dk  B.  (P^)  S22. 

Banle  321.    Usury  }awB,  37  Hen.  YIIL,  c  Bichman  v.  Lippincott^  5  Dutch.  44^  50 ; 

9  (a.  n.  1546).  Houghton  v.  Page,  2  N.  H.  Croxall  v.  Sherrerd,  5  WalL  268,  283. 

'42 ;  see  Bensselaer  Qlass  Co.  v.  Beid,  5  Distreases,  8   Ann,  c.  14    (a.  d.  1710). 

Cow.  587,  609,  635.    Pauper  laws,  Com-  Hamilton  v.  Beedy,  2  McCord  (&  C.)  38; 

monwealth  V.  Hunt,  4  Metn.  (Mass.)  111.  Cobum  v.  Harvey,  IS  Wis.  156;  Dalg- 

Conspiracy,  aS    Edw.    I.   (a.  D.   1305).  leish  t.  Qrundy,  Cam.  A  Nor.  (N.  C.)  22 ; 

State  V.  Buchanan,  5  H.  A  J.  (Md.)  317 ;  Lambert  v.  Dessaiissnre,  4  Bich.  (S.  C.) 

Commonwealth  v.  Hunt,  4  Mete.  (Mass.)  Law  248 ;  In  re  Trim,  2  Hughes  (W.  S. 

111.    Bearing  arms,  2  Edw.  UL  (a.  n.  C.  C)  355;  Damages  from  aoddentil fire, 

1829).    Simpson  v.  State,  5  Yeig.  (Tenn.)  6  Ann,  c  31,  (a.  d.  1708).    Kellogg  a 

856.    Enrolment  act>  27  Hen.  VnL,  0.  0.  A  N.  W.  B.  B.  Co.,  ^  Wis.  228»  272; 

16  (a.  n.  1536).    Welsh  «.  Foster,  12  as  modified  by  14  Qeo.  IIL,  a  78,  (a  D. 

'M^um.  93,  96 ;   Jackson  v.  Dunsbogh,  1  1774).    Lansing  v.  Stone,  87  Barb.  15. 

Johns.  Cas.  91, 97  ;  see  PattersDn  f.  Winn,  Disoontinuanoe  by  husband  of  wif«^>  in- 
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handicrafbinen,  and  persons  decayed;  relief  or  redemption  of  prison- 
ers or  captives ;  (Q  and  aid  or  ease  of  any  poor  inhabitants,  concerning 
payment  of  fifteens,  setting  out  of  soldiers,  and  other  taxes. 


in  lands,  82  Hen.  VIII.,  c.  28,  (▲.  5  (a.  p.  1413).  Commonwealth  v,  France, 
su  1541).  Brace  v.  Wood,  1  Mete  (Mass.)  2  Brewat.  (Pa.)  568.  Idmltationa  of 
542;  Ooale  «.  Barney,  1  G.  A  J.  (Md.)  actions,  21Jac  L,  c  16  (a.  d.  1624),  does 
824.  Westminster  the  Second,  18  £dw.  not  extend  here.  Den,  Bickham  v.  Pia- 
I.,  e.  84  (a.  d.  1286).  Coggswell  v.  Tib-  sent,  Coxe  220;  Den,  Johnson  v.  Morris, 
b^  8  N.  H.  41.  Oonira,  Leoompte  v.  2  Hal  %  11 ;  Den,  Gardner  v.  Sharp,  4 
Wash,  9  Mo.  551.  Jointure,  27  Hen.  Wash,  a  a  609 ;  Morris  «.  Yanderen,  1 
YIIL,  c  10  (a.  d.  1536).  Hastings  v.  Dall.  64 ;  Boehm  «.  Eitgle,  1  DaLL 
Dickinson,  7  Mass.  153.  Attornment,  4  15.  Cbnira,  OalTert  «.  Eden,  2  H.  A 
Ann,  c  16  (a.  n.  1706).  Borden  «.  McH.  (Md.)  290;  Bogardns  v.  Trinity 
Thayer,  8  Mete.  76;  Coker  «.  Pearsall,  6  Church,  4  Paige  178, 198.  Costs,  6  Edw. 
Ala.  542;  see  Baldwin  «.  Walker,  21  L,  c.  1  (a.  D.  1278).  See  Aller  v.  Shurts, 
Goon.  168.  (3.)  In  aid  or  amendment  of  2  Hair.  188.  Bills  of  exceptions,  18 
the  common  law.  Commonwealth  v.  Edw.  I.,  c  31  (a.  d.  1285).  See  Colley 
Leach,  1  Mass.  58,  61 ;  Pearoe  v.  Atwood,  v.  Merrill,  6  Me.  50.  The  construction 
IS  Msss.  824,  854;  Commonwealth  «.  of  an  English  statute  is  adopted  with  it. 
Knowlton,  2  Mass.  530,  585;  Bojnton  v.  Brown  v.  Burke,  22  Qw>.  574;  Fowler  «. 
Bees,  9  Pick.  528,  531;  Hamilton  v.  Stoneum,  11  Tex.  478.  As  fiur  as  the 
Kneeland,  1  Nev.  40 ;  Gwin  «.  Hubbard,  revolution.  Cathcart  e.  Bobinson,  5  Pet 
SBhickfl  (Ind.)  14;  Plumleigh  v.  Cook,  264,  280."  So  in  Ckrter  v.  Balfour,  19 
18 m.  669;  seeSteere  «.  Field,  4  Mason  Ala.  814,  Coleman,  J.,  says:  '<It  ap- . 
486,  511.  Afl  an  action  of  account,  4  pears  to  be  settled  that  English  statutes 
Ann,  c.  16  (a.  d.  1706).  Griffith  v.  Wil-  passed  before  the  emigration  of  our  an- 
ling,  8  Binn.  (Pa.)  817.  (4.)  Or  dedara-  cestors  to  America,  and  which  were  ap- 
tory  ihereol  Lynch  v,  Clark,  1  Sandf.  plicable  to  our  situation  and  not  incon- 
Gh.  (K.  Y.)  588 ;  Hndnal  v.  Wilder,  4  sistent  with  our  institutions  and  govern- 
McOord  (S.  C)  294;  Hamilton  v»  Bus-  ment  constitute  a  part  of  the  common  law 
sel,  1  Cranch  310,  816 ;  State  v.  Hudson  and  are  in  force  (unless  repealed)  in  all 
Go.,  1  Vr.  180, 181.  (5.)  Or  merely  cumu-  the  states  of  the  Union."  And  in  Com- 
lative.  Goodwin  v.  Thompson,  2  Greene  monwealth  «.  Leach,  1  Mass.  59,  Sedg- 
(la.)  829 ;  Commonwealth  v.  Buggies,  10  wick,  J.,  says :  **  It  appears  to  me,  gen- 
Mass.  891 ;  see  Commonwealth  v.  Eng-  eraliy  speaking,  that  the  English  statutes 
liah,  2  Bibb  (Ey.)  80.  (6.)  All  statutes  which  were  in  force  at  the  time  of  the 
for  the  admimstration  of  justice  were  emigration  of  our  ancestors  are  common 
adopted.  Sibbey  v.  Williams,  8  G.  A.  J.  law  here ;"  and  to  the  same  effect,  Dana, 
(Md.)  52;  Pemble  «.  Clifford,  2  McCord  C.  J.,  in  the  same  case:  "Generally 
(S.  G.)  31 ;  Craft  «.  State  Bank,  7  Ind.  when  an  English  statute  has  been  made 
210.  'Ease  and  Favor,'  28  Hen.  VX,  c.  in  amendment  of  the  common  law  of 
9  (a.  d.  1445).  Koons  v.  Seward,  8  Watts  England  it  is  her^  to  be  considered  as 
(Pa.)  388 ;  see  Winthrop  v.  Dockendor^  part  of  our  common  law."  "  The  com- 
8  Me.  156, 161.  Additions  to  names  of  mon  law,  it  b  said,  we  brought  with  us 
defieodants  in  indictments,  1  Hen.  Y.,  c  from  the  mother  country  and  we  claim  it 

(0  Does  not  include    prisoners  for  Beav.  125.    A  bequest  for  such  a  pntposa 

<!rime,  as  poachers,  Thrupp  «.  CoUett^  26  is  against  public  policy  and  void. 

2b 
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Charity  is  not  confined  to  the  objects  comprised  m  this  enumeration; 
it  extends  to  all  cases  within  the  spirit  and  intendment  of  the  statate. 
Thus,  gifts,  (u)  for  the  erection  of  water-works  for  the  nae  of  the 
inhabitants  of  a  town ;  (x)  to  be  applied  for  the  ''good''  of  a  place, (jf) 

as  a  most  Talnable  heritage.    This  is  ad-  in  the  tezt^  reaching  the  case  of  giib  of 

mitted  but  not  to  the  extent  sometimes  personal  property  made  after  the  paasage 

urged.  The  common  law  in  all  its  diyersi-  of  the  statate.    JThese  statutes  have  al- 

ties  has  not  been  adopted  hj  anj  one  of  wajs  been  held  to  be  local  in  their  appli- 

the  states.    In  some  of  them  it  has  been  cation,  and  have  not  been  extended  as 

modified  bj  statutes,  in  others  bj  usage,  part  of  the  common  law  to  the  United 

and  from  this  it  appears  that  what  majr  States.    The  same  thing  Ib  true  of  the  so- 

be  the  common  law  of  one  state  is  not  called  mortmain  act  of  9  €(eorge  IL, 

necessarily  the  common  law  of  any  otlier.  which  reached  beyond  the  earlier  stat- 

We  must  ascertain  the  common  law  of  ntes  against  superstitious  uses,  and  for- 

eaoh   state   by  its   general    policy,  the  bade  gifts  to  charitable  uses,  unless  made 

usages  sanctioned  by  its  courts  and  its  in  a  mode  therein  prescribed.    2  Bad- 

statutes,  and  there  is  no  subject  of  judi-  field  on  Wills  510.    In  his  Equity  Jnris- 

cial  action  which  requires  the  exercise  of  prudence,  section  1194^  Mr.  Justice  Stoiy 

this  discrimination  more  than  the  ad-  says  of  it :    ^  This  statute  of  9th  Qeo.  H, 

ministration  of  charities.    No  branch  of  c.  36,  was  never  extended  to  or  adopted 

jurisprudence  is  more  dependent  than  by,  the   American   colonies    generally, 

this  upon  the  forms  and  principles  of  the  But  certain  of  the  provisions  of  it,  and  of 

common  law,"  McLean,  J.,  in  Wheeler  the   older   statdtes  of  mortmain,  have 

V,  Smith,  9  How.  55.     "  Having  adopt-  been  adopted  by  some  of  the  states  of  the 

ed  the  common  law  of  England  so  far  Union.    And  it  deserves  the  coosidenp 

as  it   was   applicable    to    our    circum*  tionof  every  wise  and  enlightened  Ameri- 

stanoes  and  conformable  to  oiur  institu-  can  legislator,  whether  provisions  similar 

tions,  (he  law  of  charitable  uses  is  in  to  those  of  this  celebrated  statute  are  not 

force  here  unless,  1st,  it  was  established  proper  to  be  enacted  in  this  country  with 

by  an  English  statute  which  has  been  a  view  to  prevent  undue  influence  sad 

abrogated ;  or  2d,  unless  there  is  some-  imposition  upon  pious  and  feeble  minds  in 

thing  in  the  system  repugnant  to  our  their  last  momenta,  and  to  check  an  on- 

form  of  government ;  or  8d,  unless  it  can  fortnnate  propensity,  (which  is  sometimes 

be  shown  by  the  history  of  our  colonial  found  to  exist  under  a  bigoted  fimati- 

jurispnidence  that  it  was  not  in  force  cism,)  the  desire  to  acquire  fame,  as  a  r^ 

here  prior  to  the  revolution ;  or,  lastly,  Ugious  benefactor,  at  the  expense  of  all 

unless  it  has  been  abrogated  by  the  re-  the  natural  claims  of  blood  and  pareatil 

vised  statutes,"  Denio,  J.,  in  Williams  duty."    **  It  hath  also  been  held  that  the 

«.  Williams,  8  N.  Y.  540.    The  statutes  statute  23  Hen.  VIII.  before  mentioned 

of  23  Henry  VIII.  and  1  Edward  VI.,  re-  did  not  extend  to  anything  but  npentir 

f»rred  to  at  the  beginning  of  the  chapter,  Htm*  uses,  and  that  therefore  a  man  maj 

forbid  gifts  to  supers^ious  uses,  neither  give   lands   for   the    maintenance  of  t 

of  them,  however,  as  has  been  remarked  school,  a  hospital  or  any  other  dbrttaUc 

(tt)  It  makes  no  difierenoe  that  the        (x)  Jones  «.  Williams,  Amb.  65L 
fund  is  raised  by  tax  on  the  Inhabitants        (y)  Att-Gen. «.  Earl  of  Lonsdale^  1  SiiS' 

of  the  town ;  the  purpose  alone  is  the  cri-  105 ;  Att-Gen.  «.  Webster,  L.  B.,  20  Eq« 

Cerion.  Att.-Qen.9.£a8tlake,llHare206.  483. 
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[or  for  ^'charities  and  other  publio  purposes  *«fi''  a  pariah  J  (2)  or  for 
the  general  improyement  of  a  town,  (a)  or  for  the  establiahmeiit  of  a 
life-boat,  (6)  or  of  a  botanical  garden ;  (0)  to  the  trastees  and  for  the 
benefit  of  the  British  Museum ;  (d)  [to  the  Boyal,  the  Gkc^raphical, 

QMS."  2  Bl.  Com.  278.  In  the  absence  been  meant  to  extend  to  her  colonies 
of  chorch  eetabliBhrnente  and  of  all  and  were  nexer  in  force  in  those  of 
religioQs  prohibition]^  in  the  United  them  in  America  which  became  in- 
states, the  yerj  idea  of  saperstitions  uses  dependent  states  hnt  bj  legal  enact- 
has  been  almost  lost.  Of  the  cases  ad-  ment."  And  to  the  same  effect  see 
judged  to  be  superstitious  in  England,  Beall  s.  Fox,  4  Ghu  404;  Moore 
perhaps  but  m  small  part  would  still  be  so  s.  Moore,  4  Dana  854.  In  OdeU  v. 
held  even  there  under  the  present  liberal  Odell,  10  Allen  6,  Gray,  J.,  says : 
reforms  of  the  law,  and  scarcely  any  of  "  M4ny  charitable  devises  have  been  de- 
them  would  be  adjudged  to  be  supersti-  feated  in  Eugland  under  the  St.  of  SI 
tioos  here.  See  Cbss  v.  Wilhite,  2  Dana  Qeo.  U.,  c.  86,  prohibiting  alienations  or 
170,  where  a  gift  to  Shakers  was  up-  dispositions  of  land  to  charitable  uses 
held,  although  claimed  to  be  supersti-  unless  by  deed  made  twelve  months  and 
tious,  the  court  holding  that  there  was  no  enrolled  in  chancery  six  months  before 
religious  superstition  in  the  United  States,  the  donor's  death.  But  that  statute,  like 
So^  too,  Atty.-Qea.  v.  Jolly,  1  Rich.  £q.  some  earlier  mortmain  acts,  was  wholly 
^;  Frierson  v.  Gren'l  Assembly,  7  English,  dictated  by  considerations  of 
Heisk.  (Tenn.)  688.  As  to  these  stat-  local  policy,  and  did  not  extend  to  Scot- 
utes,  Chancellor  Kent  says :  ''  We  have  land,  Ireland  or  the  colonies.  lb.,  {  6, 
not  in  this  country  re-enacted  the  statutes  qd  fin,  Tudor  on  Charitable  Trusts  04^ 
of  mortmain,  or  generally  assumed  them  96,  and  cases  cited.  4  Dane  Ab.  6,  288, 
to  be  in  force;  and  the  only  legal  check  239.  2  Kent  Com.  (6th  ed.)  282,  288. 
to  the  acquisition  of  lands  by  corporations  Perin  v.  Carey,  24  How.  500.  The  simi- 
consists  in  those  special  restrictions  con-  lar  provision  in  the  Prov.  St  of  28  Qeo. 
tained  in  the  acts,  by  which  they  are  in-  II.,  c.  9,  passed  in  the  Province  of  Ma*- 
•oorporated,  and  which  usually  confine  sachusetts  Bay  at  a  time  when  the  in* 
the  capacity  to  purchase  real  estate  to  fluence  of  England  was  strongest,  was  re- 
spedfied  and  necessaiy  objects,  and  in  pealed  immediately  after  the  revolution 
the  force  to  be  given  to  the  exception  of  and  has  not  been  re-enacted  in  this  corn- 
corporations  out  of  the  statute  of  wills,  monwealth.  St,  1785,  0.  51.  Bartlet «. 
which  declares  that  all  persons  other  King,  12  Mass.  545."  See^  too^  Chambers 
than  bodies  politic  and  corporate  may  be  v.  St  Louis,  29  Mo.  543 ;  Levy  v.  Levy, 
devisees  of  real  estate."  2  Kent  Com.  83  N.  Y.  97 ;  King  v.  WoodhuU,  3  £dw. 
282.  In  Perin  v.  Carey,  24  How.  465,  Ch.  79 ;  Dom.  and  For.  Miss.  Socie^ 
506,  Mr.  Justice  Wayne  says:  ''The  Appeal,  30  Penna.  St  425.  In  Method- 
English  statutes  of  mortmain  were  ist  Church  v.  Bemington,  1  Watts  218| 
never   in    England    supposed    to   have  Qibson,  J.,  says :  "  The  statutes  of  mort- 

[(f)  Dolan  V.  Maodermot,  L.  B.,  5  Eq.  [but  it  is  not  clear  that  it  would  have 

60, 3  Ch.  676.]  been  so  decided  unless  the  testator  had 

(a)   Howse  v.  Chapman,  4  Yes.  542 ;  signified  his  expectation  that  the  garden 

Att  -Gen.  v.  Heelis,  2  S.  A  St  67 ;  [Mit-  would  be  a  public  benefit] 

lord  V.  Reynolds,  1  Phil.  185.]  (d)  British  Museum  v.  White,  2  &  A 

(h)  Johnston  v,  Swann,  3  Mad.  457.  St  595. 

(e)  Townley  v.  Bedwell,  6  Yes.  194 ; 

[♦209 
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and  the  Humane  Societies ;]  (e)  to  the  widows  and  orphans,  (/)  or  die 
poor  inhabitants  (^)  of  a  parish,  (''poor''  being  construed  those  not 

receiving  parochial  relief;)  (&)  to  the  churchwardens  in  aid  of  the 

poor's  rate ;  {%)  to  the  widows  and  children  of  seamen  belonging  to  a 

maui  have  been  extended  to  this  state  bj  anyone  bat  the  state^  is  a  question  on 
onlj  BO  £ur  as  thej  prohibit  dedications  which  the  authorities  are  not  perfectlj 
of  property  to  saperatitious  uses  and  agreed.  It  may  be  added  that  the  stata- 
grants  to  corporations  without  a  statntory  tory  restriction  upon  charitable  or  other 
license."  Potter  v.  Thornton,  7  B.  I.  corporations  taking  land  in  excess  of  a 
262;'  McOarter  v.  Orphan  Asylnm,  9  certain  yalne^  Is  now  held  to  be  nlher  a 
Oow.  437.  8o^  too,  in  the  State  restriction  laid  upon  the  testator  than 
«.  Griffith,  2  DeL  Gh.  400,  Chancellor  upon  the  corporation,  (eqiecially  If  it  be 
Johns  says :  "  The  mortmain  acts  did  not  incorporated,  as  is  usual,  in  the  statute  of 
extend  to  the  British  colonies  and  Sir  wills,)  and  as  such  wiU  not  prevent  the 
WiUiam  Grant  says  in  Att.-Gen.  v.  Stew-  corporation  so  incorporated  from  taking 
art^  2  Mer.  16^  that  in  its  causes,  ob-  lands  by  devise  in  another  state^  where 
ligations,  proyisions,  qualifications  and  such  restrictiondoes  not  exist  InThomp- 
exoepttons  it  is  a  law  wholly  English,  son  v.  Swoope,  24  Penna.  St.  47^  Lowrie, 
calonlated  for  purposes  of  local  policy,  G.  J.,  says:  ''Where  a  corporation  of 
complicated  with  local  establishmentB,  another  state  is  generally  competent  to 
and  incapable,  without  great  incongruity  take  and  hold  lands,  the  prohibition  in 
in  its  effects,  of  being  transported,  as  it  the  statute  of  wills  against  all  devises  of 
stands,  into  the  code  of  any  other  country,  lands  to  corporations  does  not  prerent 
It  thus  appears  that  anterior  to  the  stat-  them  from  taking  and  holding  land  in 
ute  9  (too.  IL,  ch.  36,  a  devise  of  land  to  this  state  by  devise ;  for  the  statute  of 
charitable  uses  was  not  invalid  and  was  wills  is  intended  to  regulate  the  testa- 
only  rendered  so  by  the  provisions  of  mentary  power  of  their  own  dtiseun^  not 
that  act  and  further  that  the  rule  of  per-  of  ours — ^to  define  the  capacity  of  teata- 
petuity  was  inapplicable."  In  many  of  tors,  not  of  corporations."  See  also  Meth* 
the  states  statutes  have  been  passed  re-  odist  Episcopal  Church  «.  Bemingtou,  1 
stricting  the  power  of  corporations  to  Watts  218.  "It  is  however,"  says  Bnn- 
tak^  and  hold  land,  and  this  more  es-  yon,  C,  in  De  Gamp  v.  Dobbins,  2  Stew. 
pedally  as  to  religious  societies  and  (N.  J.)  42,  "  enough  to  say  on  this  hetd, 
churches.  These  latter  restrictions  relate  as  has  been  before  suggested,  that  if 
generally  to  the  quantity  or  value  of  the  the  corporation  exceeds  the  prescribed 
land  which  such  society  may  take  and  amount,  though  it  be  by  an  original  par- 
hold.  Whether  a  devise  to  such  society  chase,  nobody  but  the  state  can  interfere 
of  property  in  excess  of  the  permitted  with  the  holding  of  the  property  which 
amount  can  be  objected  to  on  that  ground  it  acquires,  and  it  Is  a  matter  of  which 
by  any  private  contestant  of  the  will,  or  individuals  cannot  avail  themselves  in 

[(e)  Beaumont  v.  OUveira,  L.  R,  6  Eq.  Ves.  824 ;  Att-Qen. «.  Wilkmson,  1  BetT. 

6H  4  Ch.  309.]  372;  [and  see  AtL-Gen.  v.  Bovill,  1  FbilL 

(f)  Att-Gen.  v.  Comber,  2  S.  A  St  98;  762 ;  Att-Gen.  v.  Corporation  of  Exeter, 

[Thompson  «.  Corby,  27  Beay.  649.]  2  Buss.  45.]    As  to  a  gift  to  the  inhsbi- 

(s)  Att-Gen.  v.  Clarke,  Amb.  422,  also  tants  of  a  place^  see  Bogers  «.  Thomtf,  t 

14  Yes.  864.  Kee.  8. 

(h)  Bishop  of  Herefprd  v.  Adams,  7  (t)  Doe  v.  Howell,  2  B.  A  Ad.  744. 
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port;(£)  [to  ''poor  credible  industrioiis  persons^  residing  at  A.^  with 
ttro  children  or  upwards,  or  above  fifty  years  of  age,  maimed  or  other- 
wise iiDable  to  get  a  living;"  (I)  for  preaching  a  sermon,  keeping  the 
chimes  of  the  church  in  repair,  playing  certain  psalms,  and  paying  the 

any  way.  Ang.  &  Ames  on  Corporations,  to  tlie  exclusion  of  such  wife  or  child ; 
i  152 ;  2  Washb.  on  K.  P.  567  ;  Attorney-  and  in  all  cases  the  will  containing  such 
Oeneral  v,  Bowyer,  3  Yes.  727  ;  Vidal  v,  devise  shall  be  executed  at  least  ninety 
Philadelphia,  2  How.  191 ;  Wade  v.  days  before  the  decease  of  the  testator  or 
American  Colonization  Society,  7  Sm.  A  such  devise  shall  be  void."  In  Missis- 
M.  (Miss.)  663."  In  some  of  the  United  sippi  the  statute  (Bevised  Code  1871,  22 
States,  acts  similar  to  that  of  9  Geo.  IL  2440,  2441J  makes  void  all  gifts  by  will, 
have  been  passed.  Thus,  in  California,  of  either  real  or  personal  property,  to  any 
{Code  1874,  J  6313,)  it  is  provided  that,  religious  society  or  for  any  charitable  use. 
"  No  estate  real  or  personal  shall  be  be-  In  New  York  (3  Bev.  Stat  58,  2  ^)  the 
queathed  or  devised  to  any  charitable  or  statute  provides  that  no  person  having 
benevolent  society  or  corporation  or  to  husband,  wife,  diild  er  parent  may  devise 
any  person  or  persons  in  trust  for  charit-  or  bequeath  more  than  one-half  of  his 
able  uses  except  the  same  be  done  by  real  estate  to  charity.  In  Ohio  (4  Say- 
will  duly  executed  at  least  thirty  days  ler's  Stat  3361,  2  I»)  if  the  testator  leave 
before  the  decease  of  the  testator  and  if  issue,  or  their  legal  representatives,  a 
so  made  at  least  thirty  days  prior  to  such  devise  or  legacy  to  charitable  purposes  is 
decease,  such  devise  or  legacy,  and  each  void,  unless  the  will  be  executed  twelve 
of  them  shall  be  valid,  provided  that  no  months  before  the  testator's  decease.  In 
such  devises  or  bequests  shall  collectively  Pennsylvania  (Bev.  Stat  1871,  p.  190,  2 
exceed  one-third  of  the  estate  of  the  tea-  11,)  a  gift  to  charity  by  will  must  be 
tator  leaving  legal  heirs,  and  in  such  case  made  in  the  presence  of  two  witnesses,  at 
a  pro  raid  deduction  from  such  devises  or  least  one  month  before  testator's  decease, 
bequests  shall  be  made,  so  as  to  reduce  In  Michigan  (Comp.  Laws,  J  2009,)  it  is 
the  aggregate  thereof  to  one-third  of  such  provided  that  no  gift  shall  be  made  by 
estate  ;  and  all  dispositions  contrary  will  to  any  church,  congregation  or  relig- 
hereto  shall  be  void  and  go  to  the  residn-  ious  society,  or  for  the  use  of  any  ecdesi- 
acy  l^^atee,  next  of  kin  or  heirs  according  astical  eleemosynary  institution  connected 
to  law."  In  Delaware  (Bev.  Stat  1874,  with  or  under  control  of  any  church,  Ac, 
|).  194y)  all  gifts  shall  be  by  deed  irrevo-  unless  the  will  be  executed  at  least  two 
cable  and  unconditional,  executed  at  least  months  before  testator's  decease,  nor  shall 
•one  year  before  donor's  decease.  In  such  gift  by  will  be  made  during  testator's 
Georgia  (Code  1873,  {  2419,)  "No  person  last  sickness.  In  Missouri  the  constitu- 
leaving  a  wife  or  child  or  descendants  of  tion  makes  void  every  devise  of  land  and 
a  child  shall  by  will  devise  more  than  bequest  of  chattels  to  a  minister,  public 
one-third  of  his  estate  to  any  charitable,  teacher  or  preacher  of  the  gospel,  as  8uch| 
religions,  educational,  or  civil  institution  or  to  any  religious  sect  or  denomination. 

(k)  PoweU  V.  Att-Gren.,  3  Mer.  48.  gifts  were  charitable,  and  did  not  pass  to 

[{Q  Bussell  V.  Eellett,  3  Sm.  &  Gif.  the  representatives  of  those  who,  though 

204.  It  was  held  first,  that  the  gift  pointed  they  survived  the  testatrix,  died  -  before 

to  individuals,  and  some   having  died  payment    See  Mahon  v.  Savage,  1  Sch. 

Ijefore  payment  that  there  could  be  no  &  L.  Ill,  stated  poet  ch.  XXIX. 

<:::ei'iition  cypres;  but  secondly,  that  the 
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singers  in  chaich ;  (in)  for  building  an  organ  gallery  in  a  charch,  (n) 
or  repairing  and  ornamenting  a  chanoel^  (o)  or  repairing  a  memoria) 
window  and  mural  roonaraents  in  a  church ;  (p)  for  endowing  or  erect- 
ing a  hospital  ;{q)  to  a  society  formed  principally  for  teaching  poor 

It  is  belleTed  that  the  statnte  of  charita-  was  passed  in  1721,  and  is  still  found  to 

ble  uses  (43  Eliz^  c.  4,)  has  been  expressly  the  revised  statutes  of  1844.    In  Viiginia 

and  specificaUj  repealed  in  none  of  the  an  act  (Code  1873,  tit  23,  ch.  71,  {  2;  p. 

United  States  :   though  this  result  has  668,)  makes  valid  devises  for  purposes  of 

probably  been  effected  in  more  than  one  education.  In  West  Vliginia,  (Oode  1868,. 

state  bj  a  general  repealer  of  all  English  ch.  67,  {  1,  p.  484,)  provides  for  devises  for 

or  British  statutes,  or  an  act  making  such  religious  worship.    In  most,  if  not  all,  of* 

statutes  of  no  force,  ss  mentioned  above,  the  other  states,  the  matter  has  been  left 

In  other  states  a  general  act  giving  force  without  express  legislation.    In  some  of 

to  English   statutes    hss    been  held  to  these  the  statute  has  been  held  to  be  in 

include  this  act  as  one  of  a  general  nature,  force  still,  in  principle  and  sabstanci^  if 

In  a  few  states  the  Wtute  has  been  sub-  not  in  letter.  See  Perry  on  Trusts,  {  748,. 

stantially  re-enacted  by  the  passage  of  a  and  note;   Wms.  Ex'rs  (6th  Am.  ed.) 

similar  act    In  Connecticut  (Gen.  Stats.  1133,  n. ;  2  Redfield  on  Wills  524,  n.    In 

1876,  tit  18,  ch.  6,  2  62,)  it  is  provided  by  Garter  v.  Balfour,  19  Ala.  814,  l^ades  to 

an  old  statute,  dating  from  1684,  that "  all  Baptist  Missionary  and  American  Bible 

estates  that  have  been  or  shall  be  granted  Society  were  sustained,  Coleman,  J.,  ssf- 

for  the  maintenance  of  ministers  of  the  ing :  **  I  think  it  clear  that  according  to 

gospel  or  of  schools  of  learning  or  for  the  the  English    aalhorities  those  bequests 

relief  of  the  poor  or  for  any  public  and  would  be  sustaineii  independent  of  the 

charitable  use  shall  forever  remain   to  statute  of  Elizabeth.    There  seems  to  be 

the  uses  to  which  they  have  been  or  shall  greater  contrariety  among  the  Americaa 

be  granted  according  to  the  true  intention  than  the  English  decisions  on  tliis  sab- 

and  meaning  of  the  grantor  and  to  no  ject,  but  I  think  the  weight  of  American 

other  use  whatever."    In  Kentucky,  the  authority  is  decidedly  in  favor  of  such 

general  statutes  of  1877,  p.  188,  ch.  13,  2  bequests.    With  the  view  I  take  of  tht» 

1,  validate  gifts  "  for  the  relief  or  benefit  case  it  is  not  necessary  to  inquire  whether 

of  aged  or  impotent  and  poor  people,  sick  the  statute  of  43  Elizabeth  is  in  force  in 

and  maimed  soldiers  and  mariners,  schools  this  state.    It  appears  that  the  statute  wis 

of  learning,  seminaries,  colleges,  universi-  passed  in  the  year  1601  and  the  fint 

ties,  navigation,  bridges,  ports,  havens,  settiement  of  Virginia  (this  being  the 

causeways,    public  highways,    churches,  first  settiement  in  any  part  of  the  United 

houses  of  correction,  hospitals,  asylums,  States)  was  in  1607."    In  the  same  state, 

idiots,  lunatics,  deaf  and  dumb  persons,  eleven  years  later  (1862),  in  Williams  i!. 

and  blind,  or  in  aid  of  young  tradesmen,  Pearson,    38    Ala.    299,   gifts    for   the 

orphans,  or  for  the  redemption  of  priso-  support  of  ministers  and  education  of 

ners  or  captives,  setting  out  of  soldiers  or  poor  children  were  sustained.     In  this 

for  any  other  charitable  or  humane  pur-  case  Judge  Walker  says,  ''Our  inves- 

poses."  In  Rhode  Island  a  similar  statute  tigation    of  the  cases  has   satisfied  us 

(m)  Turner  v,  Ogden,  1  Cox  316 ;  see  {p)  Hoare  e.  Osborne,  sup. ;  In  re  Big^ 

also  Durour  v.  Motteux,  1  Yes.  320.  ley's  Trust,  36  L.  J.,  Ch.  147. 

(n)  Adnam  v.  Cole,  6  Beav.  353.  (q)  Pelham  v.  Anderson,  2  Ed.  296, 1 

(o)  Hoare  v.  Osborne,  L.  R,  1  Eq.  586.  B.  C.  C.  444 ;  Att.-Gen.  v.  Kell,  2  Beav.  57&- 
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chQdren  and  nursing  the  siok ;  (r)  to  found  prises  for  essays ;  (s)  to 
deserving  literary  men  who  have  been  nnsuooessful ;  (Q  for  letting  out 
hnd  to  the  poor  at  low  rent ;  (u)  for  the  increase  and  encouragment 

that  the  current  of  American  anthoritf  the  Court  of  Chancery,  it  enumerated  and 
is  in  CiTor  of  the  doctrine  that  trusts  for  specified  subjects  of  ita  cognisance  which 
charitable  uses  are  iavored  by  courts  of  prior  to  its  passage  seem  to  have  been  in- 
equity and  that,  independent  of  the  stat-  volved  somewhat  in  doubt  and  obscurity ;" 
ate  of  Elizabeth  and  of  the  prerogative  but  see  the  case  of  Grimes  e.  Harmon,  86 
power,  there  is  an  original  and  inherent  Ind.  246,  (▲.  n.  1871,)  in  which  this  seems 
jariadiction  in  those  courts  to  sustain  on  to  be  questioned  by  Judge  Buskirk,  whose 
account  of  their  charitable  purposes  remarks  are,  however,  called  forth  by,  and 
trusts,  which  but  for  the  charity  feature  seem  to  relate  almost  wholly  to,  the  ques- 
woold  be  held  void.  «  *  *  It  will  be  per-  tion  of  ey  prtt  execution  of  charittes,  con- 
ceived that  we  do  notrecoguize  the  whole  sidered  in  a  later  place  in  this  chapter, 
of  the  English  doctrine  of  charities  as  in  So  in  Gass  e.  Wilwhite,  2  Dana  170, 
force  here.  A  considerable  portion  of  it  Nicholas,  J.,  says,  "The  statute  of  Eliaa- 
18  not  adapted  to  our  political  condition  beth  has  never  been  repealed  nor  is  there 
and  has  been  rejected  by  our  courts.  *  anything  in  it  of  so  peculiar  and  local  a 
*  *  But,  the  cjf  pres  doctrine  and  the  character  as  to  exclude  it  from  adoption 
prerogative  power  to  carry  out,  indefinite  under  the  rule  embracing  all  English 
charities  being  excepted,  the  law  of  statutes  of  a  general  character  prior  to  4 
charities  as  administered  in  the  English  James  L  It  is  treated  as  in  force  and 
Court  of  Chancery  is  substantially  our  has  been  acted  on  in  several  of  the  states." 
law."  In  Connecticut  the  statute  of  And  two  years  later  (in  1836)  Chief  Jus- 
diaritable  usee  is  not  in  force.  Adys  v,  tice  Robertson  said  of  the  same  statute  in 
Smith,  44  Conn.  60.  In  Georgia  it  has  Moore  v.  Moore,4  Dana  354,  ''The  fint 
been  held  that  the  statute  of  Elisabeth  in  object  of  the  statute  being  general  and 
its  principles  but  not  in  its  forms  of  pro-  beneficial  and  not  local  or  peculiar  to  the 
oeeding  has  been  adopted  in  that  state,  policy  of  England,  when  the  Virginia 
Beall «.  Fox,  4  Ga.  404.  In  Illinois  it  is  colony  was  first  planted  at  Jamestown 
said,  ''Our  state  not  only  adopts  the  com-  under  the  auspices  of  Smith  in  1607,  we 
mon  law  of  England  but  also  all  statutes  should  presume  that  so  much  of  the  stat- 
in aid  thereof  passed  prior  to  4  James  I.,  ute  as  was  applicable  was  imported  and 
(except  three  statutes,  of  which  the  stat-  recognized  as  a  part  of  the  law  of  the 
Qte  of  Elizabeth  is  not  one)."  Plumleigh  mother  country  claimed  by  the  colonists 
V.  Cook,  13  111.  669 ;  see,  too.  Starkweather  in  the  provincial  settlement.  As  the 
f.  American  Bible  Society,  72  111.  50;  statute  was  in  force  at  and  before  1606 
HeoBer  e.  Allen,  42  Dl.  425.  In  Indiana  (the  date  of  the  Virginia  charter)  there 
the  statute  of  Elizabeth  has  been  held  to  was  no  necessity  for  re-enacting  it  in  the 
be  in  force.  McCord  «.  Ochiltree,  8  colony,  as  there  would  have  been,  had  it 
Blaekf.  15.  Dewey,  J.,  saying  in  been  enacted  in  England  siuoe  the  4th 
that  case,  *'  The  statute  in  question  we  James  I.,  the  year  of  the  charter.''  And 
conceive  to  be  in  aid  of  the  common  law,  so  again  in  1867  in  the  language  of 
for  though  it  gave  no  new  jurisdiction  to  Bobertson,  J.,  in  Cromie  v.  Louisville 

(r)  Cocks  V.  Manners,  L.  B.,  12  Eq.  574.  (t)  Thompson  v.  Thompson,  1  Coll.  395. 

(f)  Ferrer  v.  St.  Catharine's  College,  (u)  Crafton  v.  Frith,  15  Jur.  737,  20  L. 

L.  K,  16  Eq.  19.  J.,  Ch.  198. 
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of  good  servants ;  {x)  for  the  benefit  of  ministers  of  any  denomination 
of  CShristians ;  (y)  or  for  the  '^benefit,  advanoement,  and  propagation 

of  education  and  learning  in  every  part  of  the  world ;  {z)  for  estabUsb- 

Orphsn  Hoose,  8  Bush  371,  "  WhUe  the  d.  1834) ;  Sanderson  v.  White,  18  Pick, 
statute  of  Elisabeth  oonoerning  charities  328»  (▲.  n.  1836,)  in  which  case  Shaw,  C. 
was  oonstractiyel^  abolished  in  Kentucky  J.,  says :  ''Since  the  passage  of  the  act 
(1  B.  S.  177),  it  was  in  American  phrase  of  43  Eiiz.,  ch.  4,  it  has  been  an  estab- 
substantiallj  re-enacted  (Id^  page  235,)  lished  rule  that  all  gifts  are  to  be  deemed 
and  thus,  though  the  ultra-judicial  ey  prss  charities  which  are  enumerated  in  the 
doctrines,  which  royal  prerogative  altered  statute  as  such  and  none  other.    *    *   * 
as  excrescences,  had  by  its  repeal  been  We  consider  the  statute  to  be  in  foroe 
cut  off  as  tumors.    The  aim  of  our  own  here,  at  least  so  fiur  as  to  determine  which 
statute  for  upholding  charities  is  to  make  ftre  gifts  to  charitable  uses."  So  BuiiMnk 
such  as  it  enumerates  available,  when-  «.  Whitney,  24  Pick.  146  (a.  n.  1839); 
ever  so  defined  as  to  be  judicially  identi-  Washburn  o.  Sewall,  9  Meta  280  (1845) ; 
fiedand  applied— that  judicial  legislation  Taintor  v.  Clark,  5  Allen  66,  (1862,)  in 
or  rather  royal  usurpation  of  the  preroga-  which  case  t{ie  trust  was  declared  to  be 
tive  of  changing  or  making  wills  was  re-  **  within    the   statute   of    43   EUsabeA 
pudiated  by  this  court,  while  the  statute  which  in  principle  and  substance  is  hi 
of  Elisabeth  was  itself  recognized  as  the  force  in  this  state."     So  Judge  Gbsp- 
law  of  this  state.    It  has  also  been  re-  man,  in  Dexter  v.  Qardner,  7  Allen  243 
nounced  in  some  other  states."  In  Maine,  (1863) :  "  Since  the  iedsion  of  Earle  % 
the  statute  has  been  held  to  be  in  force.  Wood  it  must  be  considered  as  settled 
Tappan  v.  Debois,  45  Maine  122.  And  in  that  the  statute  43  Elis.,  ch.  4,  is  a  part 
Drew  «.  Wakefield,  64  Maine  297,  Apple-  of  our  common  law  and  that  a  trust  for 
ton,  C.  J.,  says  of  it :  "  It  was  determined  the  use  of  a  well-known  religious  con- 
in  Going  V.  Emery,  16  Pick.  107,  that  the  munity  is  valid  though  that  oommuBit^ 
statute  of  43  Elis.,  chap.  4,  relating  to  may  be  a  voluntary  body  and  not  inoor- 
charitable  gifts  and  uses  forms  in  princi-  porated."    So,  too,  Drury  v.  Nattck^  10 
pie  and  substance  a  part  of  the  law  of  Allen    169  (1865).     In  Mississippi,  in 
Massachusetts.    The  same  course  of  rea-  Wade  «.  American  Colonisation  Socisty, 
soning  adopted  in  that  court  shows  it  a  7  Sm.  A  M.  695,  Judge  Clayton,  after  si^- 
part  of  the  common  law  of  this  state."  ing  that  definite  charities,  such  as  those 
In  Massachusetts,  the  statute  has  been  in  question,  are  trusts  which  equity  will 
repeatedly  and  expressly  held  to  be  in  execute,  adds:   "It  is  therefore  wholly 
force,  without  reference  to  many  other  unnecessary  for  us  to  inquire  whether  the 
cases  in  which  it  is  assumed  and  acted  statute  of  43  Elizabeth  u  in  foroe  in  this 
upon.    Going  e.  Emery,  16  Pick.  107  (a.  state."   In  Missouri,  in  the  case  of  Chsm- 

(x)  Idscombe  v.  Wtntringham,  13  Beav.  Thomber  «.  Wilson,  3  Drew.  246, 4  Id. 

87.  350 ;  secus  if  it  be  to  the  person  nam  min- 

(y)  Att-Qen.  v.  Hickman,  2  Eq.  Abr.  ister,  umb.  Id.  851. 

193 ;  Att.-Gen.  v.  Gladstone,  13  Sim.  7 ;  (t)  Whicker  v.  Hume,  14  Beav.  509, 1 

Att.-Gen.  v.  Cock,  2  Ves.  273 ;  Att-Gen.  D.,  M.  &  G.  506, 7  H.  L.  Css.  124.  "Leara- 

«.  Lawes,  8    Hare    32;    Shrewsbury  v.  ing"  was  taken  to  mean ''being  taught:" 

Hornby,  5  Hare  406;  Grieves  r.  Case,  4  not  "knowledge,"  which  would  have  been 

B.  C.  C.  67,  2  Cox  301, 1  Ves.,  Jr.,  548 ;  too  indefinite. 
Milbank    v.    Lambert,    28    Beav.    206 ; 

[*210] 
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ing  and  upholding  an  institation  for  the  investigation  and  core  of 

diaeases  of  quadrupeds  and  birds  useful  to  man^  and  for  maintaining 
a  lecturer  thereon ;  (a)  and  gifts  in  aid  of  the  public  revenue  of  the 

ben  «L  St.  Louis,  29  Mo.  543,  already  re-  the  United  States  Supreme  Court,  that 
ferred  to,  the  statute  has  been  held  to  be  the  principles  of  the  statute  form  part  of 
in  force.  In  North  Carolina,  it  was  held,  the  common  law,  but  the  statute  as  such 
in  184^  in  the  case  of  the  State  v.  Gerard,  is  not  in  force  there.  See  Perin  v,  Carey, 
2  Ired.  £q.  210,  that  the  statute  of  43  24  How.  465,  506.  In  the  language 
Elisabeth  was  in  force  in  that  state  until  of  Mr.  Justice  Wajme,  in  this  case : 
Bupeiseded  bj  the  revised  statutes.  The  "  Without  there  is  a  particular  enactment 
statute  has  been  held  to  be  local — not  in  for  such  purposes  the  statute  of  43  Eliza- 
aid  but  in  restraint  of  the  common  law —  beth  chapter  4  could  never  have  been  in 
and  not  in  force.  Dashiell  v.  Attorney-  force  in  Ohio.  Nor  do  we  think  it  to  be 
General,  5  Harr.  &  J.  392 ;  Ould  v.  Wash-  a  point  of  judicial  uncertainty  there,  for 
ington  Hospital,  5  Otto  303.  So  in  we  cannot  find  a  decision  in  the  courts  of 
Norris  v.  Thompson,  4  C.  K  Gr.  (N.  Ohio  directly  declaring  that  it  ever  was. 
J.)  307,  it  was  declared  that  this  statute  *  *  *  Though  it  was  a  remedial  stat- 
wss  not  in  force  in  New  Jersey,  Chancel-  ute  to  correct  abuses  it  was  a  restraining 
lor  Zabriskie  holding  it  to  be  an  enlarge-  statute  of  the  common  law  right  of  eveiy 
ment  and  not  a  limitation  of  tlie  authority  man  to  dispose  of  his  property  by  will  as 
of  chancery.  But  the  cases  are  numerous  he  pleased.  The  law  taken  from  Yir- 
in  New  Jeraey  in  which  charities  have  ginia  for  Ohio  made  statutes  and  acts  of 
t)een  upheld.  In  De  Camp  v.  Bobbins,  2  parliament  in  aid  of  the  ooftimon  law, 
Stew.  (N.  J.)  36,  already  cited,  it  is  said  which  were  of  a  general  nature  and  not 
by  Chancellor  Bunyon,in  1878,  that  ''the  local  to  the  kingdom,  in  force  in  Ohio, 
general  principle  is  that  courts  of  chan-  It  was  not  in  aid  of  the  common  law  but 
eery  uphold  and  administer  gifts,  where  being  restrictive  of  it,  it  should  have,  as 
they  are  made  to  particular  purposes  which  to  the  place  assigned  for  its  operation,  a 
are  charitable  within  the  letter  and  spirit  strict  interpretation."  In  Pennsylvania, 
of  the  statute  just  referred  to  (43  Elisa-  where  charitable  bequests  are  of  frequent 
both)  or  where  they  are  made  to  charity  occurrence,  and  are  liberally  construed, 
generally,  if  there  is  a  tmstee  with  power  it  has  been  held  by  a  long  course  of  de- 
to  make  them  definite.  But  the  word  dsions  that  the  statute  as  such  is  not  in 
charity  has  obtained  a  signification  in  force,  but  that  in  substance  and  spirit  it 
law,andcourt8donot  uphold  and  admin-  is  still  the  law  of  the  state.  Thus,  in 
ister  trusts  for  particular  purposes  which  1832,  in  Methodist  Church  v.  Bemington, 
are  not  charitable  within  the  meaning  of  1  Watts  218,  Gibson,  C.  J.,  says :  **  Equity 
the  law  nor  trusts  expressed  in  general  powers  in  support  of  charitable  uses  seem 
terms  which  do  not  come  within  the  legal  to  be  found  rather  in  necessity  and  in  the 
signification  of  the  word  charity."  In  New  constitution  of  the  oouiit  than  in  the  pro- 
York,  the  statute  43  Elizabeth  is  included  visions  of  the  43  Elizabeth  which  is  not 
in  the  general  repealer  of  all  English  in  force  here."  In  1843,  in  the  case  of 
statutes,  and  is  not  in  force.  Levy  v.  Zimmerman  v.  Anders,  6  Watts  A  S. 
Uvy,  33  N.  Y.  97;  Yates  v.  Yates,  9  218,  Sergeant,  J.,  says:  "Though  the 
Barb.  345.    In  Ohio  it  has  been  held,  by  statute  of  Elisabeth  is  not  in  force  in 


(o)  London  University  v.  Yarrow,  23  Beav.  159,  1  De  G.  A  J.  72.     And  see 
Maish  V.  Means,  3  Jur.  (N.  S.)  790. 
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state;  (6)  and  finally,  gifts  for  any  purpose  which  is  either  for  the 
public  or  general  benefit  of  a  place,  (o)  or  tends  towards  public  religious 

Pennsjlvania,  it  woald  seem  it  is  to  con-  bequest,  it   is   immaterial   how   Yagne, 

sidered  rather  on  acooont  of  the  inappli-  indefinite  and  onoertain  the  objects  of  the 

cabilitj  of  its  regulations  as  to  the  modes  testator's  bounty  may  be^  provided  there 

of  proceeding  than  in  reference  to  its  is  a  discretionary  power  vested  in  some 

conservative  powers ;   these  I  conceive  one  over  its  application  to  tiiose  objects." 

have  been  in  force  here  by  common  usage  So,  in  1866,  in  the  case  Miller  v.  Porter, 

and  constitutional  recognition,  and  not  53  Penna.  St.  292,  Woodward,  J.,  de- 

only  these  but  the  more  extensive  range  dared  that  the  statute  did  not  extend  to 

of  charitable  uses  which  chancery  sup-  Pennsylvania,    "  though    its   principles 

ported  before  that  statute  and  beyond  it"  have  been  often  recognised  and  dedared 

In  1844,  in  the  case  of  Thomas  v.  Ell-  to  be  part  of  our  common  law."    And, 

maker,  1  Pars.  Gas.  08,  King,  P.  J.,  says :  lastly,  in  the  case  of  Bethlehem  v.  Perse- 

'^  Although  it  has  been  held,  in  our  Su-  verance  Company,  81  Penna.  St  445^  in 

preme  Court  that  the  statute  of  43  Eliza-  1876,  the  same  rule  b  repeated  by  Mer- 

beth,  under  which  the  English  courts  of  cur,  J. :  "  While  the  statute  of  43  Eliia- 

diancery  in  general  regulate  and  con-  beth  ch.  4  of  charitable  uses  is  not  ez- 

trol  such  charities,  is  not  in  force  in  tended  to  Pennsylvania  yet  the  prinoiides 

Pennsylvania,  yet  a  common  law  analo-  of  it  as  applied  by  chancery  in  England 

^  gous  in  its  results  to  those  of  the  stat-  have  long  been  recognized  as  in  force 

ate  exists  in  this  state,  by  which  such  here  by  common  usage."    And  lo  the 

subjects  are  placed  under  legal  control  sameefiectas  to  Pennsylvania:  Vidal  «. 

and  protection."    In  1848,  in  the  case  Girard,    2    How.     127;     Fountain    v. 

of  Wright  V.   Linn,  9  Penna.  St  433,  Bavenel,    17    How.  369.    So,    in   Tea- 

and  in  1858,   in  the  case  of  Cresson's  nessee,  it  is  held   not  to  be  in  force. 

Appeal,  30  Penna.  St  437,  it  was  said  to  Green  «.  Allen,  6  Humph.  170;  Franklin 

be  in  principle,  though   not  in  terms,  v.  Arm  field,  2  Sneed  305.     So,  in  Texas. 

adopted  as  part  of  the  common  law  of  Hopkins  v.  Upham,  20  Texas  89.     In 

Pennsylvania.    In  1857,  in  the  case  of  Burr  v.  Smith,  7  Vt  241,  Williams,  C, 

Price  V,  Maxwell,  it  is  said  by  Lewis,  C.  says :  "  We  are  not  disposed,  however  to 

J.:  "It  is  well  settled  that  charity  neither  say  that  the  statute    is  in    force  here^ 

originated  in  this  statute  nor  is  confined  although  there  is  not  wanting  a  very 

to  its  enumeration  of  objects."    In  1858,  high  authority  for   the    position."     In 

in  the  case   of  Domestic  and  Foreign  Viiginia  the  statute  has  been  repealed 

Missions  Appeals,  30  Penna.  St  425,  it  is  with  other  English  statutes.     (See  former 

said  by  Strong,  J. :  ''The  British  statutes  part  of  this  note.)    See  also  Baptist  Asso- 

of  mortmain  were  never  in  force  here  and  dation   v.    Hart,    4   Wheat.    1 ;     Gal- 

though  the  statute  of  43  Elizabeth  has  not  lege  v.  Att.-Gen.,  3  Leigh  450;  Boy  9, 

been  enacted,  yet  its  spirit  has  been  fully  Rowzie,  25  Gratt  599 ;  Wheder  v.  Smith, 

recognized  in  judicial  decisions."    "  In  9  How.  55. 
the  case  of  a  will  making  a  charitable 

(6)  Thellusson  r.  Woodford,  4  Ves.  227;  Aspinal,  2  My.  &  Cr.  622,  623;   Att.- 

Kightingale  v,  Goulboum,  5  Hare  484,  2  Gen.  v.  Corporation    of  Shrewsbury,  6 

Phil.  594;  Newland  v  Att-Gen.,  3  Mer.  Beav.  220;  Att.-Gen.  v.  Corporation  of 

684 ;  Ashton  v.  Lord  Langdale,  4  De  G.  Carlisle,  2  Sim.  437 ;  British  Museum  v. 

&  S.  402.  White,  2  S.  &  St  596.] 

(e)  Per  Lord  Cottenham  in  Att-Gen.  v. 
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iDstmotion  or  edification  J  {d)  have  been  reapeotively  held  to  be  charita- 
ble. ^  [And  in  this  respect  the  court  makes  no  distinction  between 
one  sort  of  religion,  or  one  sect  and  another.  Their  promotion  or 
advancement  are  all  equallj  '^  charitable/'  provided  their  doctrines  are 

(d)  Att-Gen. «.  Gi^  of  London,  1  Ves^  societies   for   the   propagation    of   the 

Jr^  243;  Powersooort  v.  Powersoourt,  1  gospel,  Brewster  «LMoCall,  15  Conn.  274^ 

Moll.  616 ;  [Baker  v.  Sutton,  1  Keen  232 ;  to  church  for  support  of  rector,  Ajres  v. 

Att.-6en.  v.  Stepney,  10  Yes.  22 ;  Town-  Mead,  16  Conn.  291 ;   missionarj  and 

ihend  v.  Gams,  8  Hare  257;  Llojd  v.  Bible  societies,  American  Bible  Society 

Uojd,  2  Sim.  (N.  &)  266 ;  Wilkinson  v.  «.  Wetmore,  17  Conn.  181 ;  for  the  sup- 

lindgren,  L.  B^  5  Ch.  570 ;   Cocks  v.  port  of  indigent  young  men  preparing  for 

Manners,  L.  B.,  12  £q.  585,  per  Wickens,  the  ministry,  Vhite  v.  Fisk,  22  Conn.  31 ; 

V.  C  to  a  town  for  repairing  highways  and 

2.  Boyle,  in  his  work  on  Charitable  bridges,  Hamden  «.  Bice,  24  Conn.  850  ^ 

Uses,  enumerates  as  charities  **  not  in  education,  Treat's  Appeal,  30  Conn.  118 ; 

tenns  mentioned  or  described  in  the  stat-  Birchard  v.  Scott,  39  Conn.  63. 

nte,"  "yet  considered  to  be  comprised  Ddawcar&^iot  maintenance  and  educa- 

within  its  scope  and  equity :"  Hospitals,  tion  of  the  poor.  State  «.  Griffith,  2  Del. 

churches,  repairing  parsonage,  maintain-  Ch.  892. 

ing  preacher,  church-organ  and  singers,  Qtorgia — missionary  and  Bible  societies^ 
societies  for  propagation  of  the  gospel,  Beall  v.  Fox,  4  Ghu  404;  American  Colo- 
and  such  public  uses  as  supplying  a  town  nixation  Society,  Walker  v.  Walker,  25> 
with  water,  city  improvements,  botanical  Gk.  420 ;  School,  Silcox  v.  Harper,  82  Gku 
garden,  life-boat,  British  museum,  and  639 ;  Baptist  CouTention  of  Geoigia, 
"almost  every  act,  purpose  or  object  Beynolds v. Bristow, 37 Ga.  283;  education 
which  can  be  considered  as  having  any  of  poor  children,  Newson  «.  Starke,  46  Ga. 
legitimate  connection  with  charity."  88,  overruling  Beall  v.  Drane,  25  Ghu  430. 
Boyle  on  Char.,  pp.  39-^0.  To  the  above  lUinoia — for  education  of  poor  children,, 
eanmeration  and  that  in  the  text  may  *be  Heuser  v.  Allen,  42  111.  425 ;  public  drain- 
added  the  following  objects  held  to  be  age,  Henry  County  v.  Winnebago  Drain- 
charitable  in  the  different  states :  age  Company,  52  HL  454. 

Alabama — missionary  and  Bible  socio-  Indiana — for  the  diffusion  of  useful 
ties,  Carter  v,  Balfour,  19  Ala.  814 ;  asso-  knowledge  and  instruction  amongst 
ciations  for  ministerial  relief  Williams  v.  the  institutions,  clubs,  libraries  or  meet- 
Pearson,  38  Ala.  299 ;  toward  erecting  a  ings  of  the  working  class.  Sweeny  v. 
monument  to  A,  Gilmer  V.Gilmer,  42  Ala.9.  Sampson,  5  Ind.  465;  for  the  education 

Arkanaaa — churches^  Grissom  v.  Hill,  of  pious  indigent  young  men  preparing 

17  Ark.  483.  for  the  ministry,  McCord  v.  Ochiltree,  8 

Cbaao^ioU— churches  ''for  the  purpose  Blackf.  15 ;  education  of  children  of  thia 

of  supporting   the   gospel,"    Lockwood  town,  Common  Council  of  Bichmond  v. 

V.  Weed,  2  Conn.  287;  asylum  for  deaf  The  State,  5  Ind.  334;   masonic  lodge, 

and  dumb,  American  Asylum  v.  Phoenix  Indianapolis  v.  Grand  Master,  26  Ind. 

Bank,   4   Conn.    172;    schools,    Fuller  518;    education  of  colored  children  in 

V.  Plainfield    Academy,   6   Conn.  544 ;  the  state,  £x  parte  Lindley,  32  Ind.  867 ; 

societies  for  the  support  of  the  bishop,  masonic  lodge  for  erection  of  a  building, 

Trustees   of    Bishop's   Fund   v.    Eagle  Cruse  v.  Axtel,  50  Ind.  49;    education^ 

Bank,   7  Conn.  476;    burying  ground,  Craig  v.  Secrist,  54  Ind.  420;  relief  of 

Chatham    «.    Brainard,    11    Conn.    60;  poor  widows,  De  Bruler  v,  Ferguson,  54 
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not  subversive  of  all  religion,  or  all  morality.]  («)  It  is  evident  from 
the  preceding  examples,  that,  to  constitate  a  charity  in  the  legal  Beoae, 
the  poor  need  not  be  (though  they  commonly  are)  its  sole  or  especial 
objects;  on  which  principle,  Sir  J.  Leach  treated  a  school  for  the 

Ind.  549 ;  poor  orphans  of  countj,  Com-  American   Bible  Societal  57  Me.  526 ; 

miflsioners  V.  Rogers,  55  Ind.  297.  maaonic  lodge,  Everett  t,  Carr,  59  Me. 

Iowa — ^for  church  erection,  Miller  v.  Chit-  825 ;  for  relief  of  testator^s  deserriqg  re- 

tenden,  2  Iowa  315;  Johnson  v.  Mayne^  lations  and  snch  indigent  persons  as  ex- 

4  Iowa  180.  ecntors  may  think  worthy,  Drew  «.  Wake- 

Kentuckif — Shaker  community,  Gass  field  ubi  supra;  for  education  of  pious 
V,  Wilhite,  2  Dana  170 ;  education  of  relative  of  Oalvinistic  £uth,  a  student  for 
poor  orphans,  Moore  v,  Moore,  4  Dana  the  ministry — for  education  and  dotli- 
354 ;  public  seminary,  Curling  v.  Cur-  ing  of  needy  children  in  B. — for  relief  of 
ling,  8  Dana  38 ;  institutions  for  dissemi-  testator's  needy  relations,  and  repair  of 
nating  the  gospel.  Chambers  v.  Baptist  fiunily  burying  ground,  Swasey  «.  Ameri- 
Education  Society,  1  B.  Mon.  219 ;  Att-  can  Bible  Society,  vbi  supitk 
Gen.  V.  Wallace,  7  B.  Mon.  611 ;  church  JfaMocAvsettt— for  theological  seminazy, 
and  cemetery.  Baptist  Church  v,  Presby-  Phillips  Academy  v.  King,  12  Mass.  540; 
terian  Church,  18  B.  Mon.  635 ;  orphan  missionary  society,  Bartlett  «.  King;  IS 
asylum,  Cromie  v.  Louisville  Orphan  Mass.  537 ;  Sunday-school  library,  Fair- 
Home,  8  Bush  871.  banks  «.  Lamson,  99  Mass.  533 ;  for  booki^ 

LofUtiana — asylum  for  widows  and  or-  papers,  lectures,  &c^  to  "  create  a  paUie 

phans.  Fink  v.  Fink,  12  La.  Ann.  301 ;  sentiment  that  will  put  an  end  to  negro 

Milne  v.  Milne,  17  La.  (O.  S.)  46.  sUvery  in  the  United  States,"  Att-Oen.  e. 

Maine—tar  support  of  gospel  minis-  Ghirrison,    101    Mass.    227;  Jackson  t. 

try,  Shapleigh  v.  PHlsbuxg,  1   Greenl.  Phillips,  14  Allen  550 ;  also  for  relief  of 

271;  for  glebe  and  parsonage,  Sewall  v.  fugitive  slaves,  lb.;  ^for  the  promotum 

Cargill,  15  Me.  414 ;  for  support  of  Uni-  of  agricultural  and  horticultural  improre- 

▼ersalist  preaching,  Kimball  v.  Universa-  mtats  or  other  philosophical  or  philan- 

list  Society,  34  Me.  424 ;  American  Peace  thropical  purposes,''  Botch  «.  Emenoo, 

Society,  for  the  cause  of  peace,  Tappan  v.  105  Mass.  433 ;  home  for  aged  women, 

Debois,  45  Me.  122;  Howard  v.  Ameri-  Qooch  v.  Association,   109   Mass.  558, 

<can  Peace  Society,  49  Me.  288 ;  mission-  (though  requiring  payment  on  adminon 

ary  society,  same  case ;  also  Maine  Bap-  of  inmate) ;   for  aged  poor,  Fellows  % 

tist  Missionary  Convention  v,  Portland,  Miner,  119  Mass.  541 ;  hospital,  McDon- 

65  Me.  92;   Straw  v.  Trustees^  67  Me.  aid  «.  Mass.  General  Hospital,  120  Mask 

493 ;  orphan  asylum,  Drew  v.  Wakefield,  432 ;    Bible  society.  Bliss  v.  American 

54  Me.  297 ;  church  erection,  Swasey  «.  Bible  Society,  2  Allen  334 ;  fuel  for  pooi^ 

(e)  Per  Romilly,  M.  B.,  Thornton  «.  Bobert  Owen  (as  to  which  see  abo  Boi- 

Howe,  31  Beav.  19,  20.     In  Briggs  v.  sell  v.  Jackson,  10  Hare  214,)  were  held 

Hartley,  14  Jur.  688, 19  L.  J.,  Ch.  416,  a  by  Bomilly,  M.  R.,  to  be  visionary  and 

legacy  for  the  best  essay  on  the  Suffi-  irrational,  but  not  illegal  as  being  iireli- 

-ciency  of  Natural  Theology  when  treated  gious  or  immoral.    The  court  is  some- 

as  a  science,  was  held  inconsistent  with  iimbs  compelled  to  declare  good  as  a 

Christianity,  and  void.    But  this  would  charitable  bequest  what  it  deems  of  very 

probably  not  be  followed.    In  Pare  v.  doubtful  public  utility,  per  Lord  Selbome^ 

Clegg,  29  Beav.  589,  the  doctrines  of  L.  R.,  16  Eq.  24.] 


r 
I 


CHAP.  IX.^  §  I.]         GIFTB    TO    CHARITABLE   ITBES.  397 

education  of  gentlemen's  sons^  as  a  ^'school  of  learning''  within  the 
statute  43  Eliz.  (/) 

[A  gift  to  procure  masses  for  the  soul  of  the  testator  and  others  is 
not  charitable ;  (a)  nor  is  a  ftitt  to  a  convent  of  nuns  whose  whai  are  not 
sole  object  is  the  sanctifying  their  own  souk^  and  not  per- 


Webb   V.   Neal,   6  Allen   576 ;   school  Woodward,  86  Mich.  423 ;  school,  Hatha- 

"wherein  no  book  of  instruction  is  to  way  v,  Sackett,  32  Mich.  97. 

be  nsed  except  speliing  books  and  the  Miasimppi—for  removal  of  slaves  to- 

Bible,''  Tainter  v.  Clark,  6  Allen  66 ;  Liberia,  Wade  v.  American  Ooloniaation 

yearlj  meeting  of  Quakers^  Dexter  «.  Societj,  7  Sm.  A  M.  696. 

Gardner^  7  Allen  248;    home   for  the  Jftnoiiri—ibr  the  poor.  Chambers  v.  St. 

destitote,  Odell  v.  Oddl,  10   Allen  1;  Louis,  29  Mo.  548 ;  for  relief  of  emigranta 

public  libraty  and  reading  room  for  town,  and  travelers,  lb. ;  Boman  Catholic  oon- 

Bnny  v.  Natick,  10  Allen  169 ;  •education  vent,  Academy  v.  Clemens,  50  Mo.  167 ;. 

and  relief  of  the  poor,  Saltonstall  v.  San-  church  erection,  Qoode  v,  McPherson,  61 

den,  11  Allen  446;  for  the  poor  of  a  Mo.  126. 

particular  church,  Att-Gen.  v.  Old  South  Neu  JEKntipsMre—for  church  purposes. 

Church,  18  Allen  474;  support  of  evan-  Union  Baptist  Society  v.  Gandia,  2  N.  H. 

gelical  preaching  and  promotion  of  reU-  20;  for  support  of  ministrj.  Baptist  Society 

gions  and  charitable  enterprises,  Brown  v.  Wilton,  2  N.  H.  608 ;  Second  Congr^ga- 

a.  Eelsey,  2  Cush.  243;  Bible  society,  tional  Society  v.  First  Society,  14  N.  H. 

Bartlettv.  Nye,  4Meta  878;  Winslowv.  815;  Brown  tr.  Conoord,  83  N.  H.  296; 

Commings,  8  Cush.  858;  ''such  charities  Dublin  case,  88  N.  H.  459;  Newmarket 

as  shall  be  deemed  most  useful  by  execn-  v.  Smart,  4  Am.  Law  Begister  (N.  S.)  890, 

tors,"  WeUs  v,  Doane,  8  Gray  201;  for  N.  H.  Supreme  Court,  1865;  Methodist 

support  of  the  Universalist  religious  de-  seminary.  Trustees  v.  Peaslee,  16  N.  H. 

nomination.  North  Adams   v.  Fitch,  8  817;  missionary  society,  Parker «.  Cowell, 

Gray  421 ;  prize  for  the  most  important  16  N.  H.  149 ;  supporting  school,  Chapin 

disoovery  or  useful  improvement  on  heat  v.  School  District,  35  N.  H.  445 ;  masonic 

or  light  made  and  published  in  America,  lodge  funds,  Duke  v.  Fuller,  9  N.  H.  536. 

Amherst  Academy  v.  Harvard  College,  NewJeneif — for  public  school,  McBride 

12  Gray  582;    Seaman's   Aid   Society,  v.  Elmer,  2  Halst.  Ch.  107;  education  of 

Tucker  v.  Seaman's  Aid  Society,  7  Mete  poor  orphans.  Mason  v.  Methodist  Epis- 

188;   female  charitable  society.  Wash-  copal  Church,  12  C.  E.  Gr.  47 ;  Baldwin 

bumev.  Sewail,  9  Mete.  280;  for  support  v.  Baldwin,  3  Halst  Ch.  211;  Steven» 

of  city  missionazy  of  the  Protestant  Epis-  Institute  of  Technology,  Stevens  v.  Ship- 

oopal  church,  Sohier «.  St.  Paul's  Church,  pen,  1  Stew.  Eq.  532;  church  buildin;<r 

12  Mete  250 ;  parish  of  S.,  Sutton  V.  Cole,  and    vurk,    Baldwin    v,    Baldwin,    uln 

8  Pick.  232 ;  school,  Hadley  v.  Hopkins  supra ;  De  Camp  v.  Dobbins,  2  Stew.  Eq. 

Academy,  14  Pick.  240;  to  the  cause  of  86  ;   to    employ  Universalist   preacher, 

Christ  for  the  promotion  of  true  evangeU-  Trustees  of  Cory  Universalist  Society  v. 

cal  piety  and  religion,  Groing  v,  Emery,  Beatty,  1  Stew.  Eq.  570;  relief  of  poor 

16  Pick.  107;  maintain  log  school  teacher  widows,  Mason  v.  Methodist  Episcojial 

at  A.,  Sanderson  v.  AVhite,  18  Pick.  828.  Church,    vbi    supra;    orpliun     usyluai,. 

ifieAtf7ai»— school  library,  Maynard  v,  Att.-Gren.  v.  Moore,  8  C.  E.  Gr.  256. 

(/)  Att.-Gen.  V.  Earl  of  Lonsdale,  1  Sim.  [(g)  See  the  cases  cited,  d.  (d),  ante  p. 

109.  ♦205. 
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forming  any  external  duty  of  a  charitable  nature;  (A)  nor  a  gift  for 
the  erection  or  repair  of  a  moDument^  vault,  or  tomb,  (i)  *whetlier  it 
be  to  the  memory  or  for  the  interment  of  the  donor  alone,  (J)  or  of 
himself  and  his  family  and  relations,  {k)  unless  it  forms  part  of  the 

New  York — support  of  ministrj,  Wil-  shall,  15  Oliio  St  537 ;  for  the  use  of  the 

liams  V,  WilliunSy  8  N.  Y.  525  (o7erruled  poor  children  of  A  coanty,  McIntTie  «l 

on  other  points) ;  pablic  school,  Newoomb  Zanesville,  17  Ohio  St  352 ;  poor  school, 

V.  St  Peters,  2  Sandf.  Ch.  636 ;  professor-  Zanesville  C.  and  M.  Company  e.  Zanes- 

ship  in  seminary,  Trustees  v.  Kellogg,  16  ville,  20  Ohio  483;  for  the  adTanoemcnt 

N.  Y.  83 ;  charitable  school.  Matter  of  and  benefit  of  the  Christian  religion,  to  be 

New  York  Schools,  31  N.  Y.  574 ;  hospl-  applied  in  discretion  of  executon^  Miller 

tal,  Burrill  v.  Boardman,  43  N.  Y.  254;  v.  Teachout,  24  Ohio  St  525 ;  Americsn 

Utica   Female    Academy,    Wetmore   «.  Tract  Society  v.  Atwater,  30  Ohio  8t  77. 

Parker,  52  N.  Y.  450 ;  church,  for  church  Pennaylvama — Boman  Catholic  priest, 

uses,  Christie  v.  Gage,  2  T.  &  C.  (Sup.  Ct)  McGirr  v.  Aaron,  1  Penna.  (Penr.  A  W.) 

844 ;  Boman  Catholic  convent,  Banks  «.  49 ;  church  and  bniyin^  ground,  Beaver 

Phdan,  4  Barb.  80;   Methodist  society  e.  Filson,  8  Penna.  St  327 ;  public  school, 

iind  Friends,  Wright  «.  Trustees  of  the  Wright  v.    linn,    9    Penna.    St  43S; 

Methodbt  Episcopal   Church,  Hoffman  Friends'    meeting,    Magill    v.    Brown, 

€h.  202;  to  town  for  erecting  a  town-  Brightly  846;  Pickering  «.  ShotweU,  10 

house,  Coggeshall  «.  Pelton,  7  Johns.  Ch.  Penna.  St  23 ;  Friends'  school,  Price  «. 

292;  Friends'  meeting,  ShotweU  v.  Mott»  Maxwell,  28  Penna.  St  28;  missiooaiy 

2  Sandf.  Ch.  46 ;  Bible  and  missionary  society,  Domestic  and  Foreign  Misriooaiy 

societies,  Hombeck  v.  American  Bible  Society  Appeal,  30  Penna.  6t  425;  to 

Society,  2  Sandf.  Ch.  183.  the  dty  of  Philadelphia   for  planting 

North  Obrofina— orphan  schools,  State  shade  trees,  Gresson's  Appeals,  30  Penna. 

.  McGovem,  2  Ired.  £q.  9 ;  free  schools,  St  437 ;  for  public  improvementi^  Phila- 

Oriffin  V,  Graham,  1  Hawks  96 ;  the  poor  delphia  v.  Qirard,  45  Penna.  St  9 ;  for 

of  B.  county,  State  v.  Gerard,  2  Ired.  £q.  public  libraiy,  Donohugh's  Appesl,  86 

210.  Penna.  St  306;  for  erection  of  college 

Ohio—for  the  poor  in  A  and  B  townships,  buildings  and  library,  Miller  sl  Porter,  68 

Urmey  e.  Wooden,  1  Ohio  St  160;  Bible  Penna.  St  292;   fire  engine  oompsny, 

society,  American  Bible  Society  sl  Mar-  Bethlehem  v.  Perseverance  Company,  81 

(A)  Cocks  «.  Manners,  L.  B.,  12  £q.  Osborne,  L.  B.,  1  £q.  585 ;  InreBigl^s 

574.  Trust,  36  L.  J.,  Ch.  147 ;  Fisk  «.  Att-Gea., 

{%)  Hoare  v.  Osborne,  L.  B.,  1  £q.  585 ;  L.  R.,  4  Eq.  521 ;  Dawson  v.  Small,  L. 

In  re  Rigle/s  Trust,  36  L.  J.,  Ch.  147.]  B.,  la  £q.  114.]     Lord  £llenboroiq;h 

(j)  Mellick  V,  President  of  the  Asylum,  suggested  (3  M.  A  SeL  407)  that  althoqgfa 

Jac  180 ;  [Adnam  v.  Cole,  6  Beav.  353 ;  repairing  a  donor's  own  tomb  was  not  a 

Lloyd  V,  Lloyd,  2  Sim.  (K.  S.)  255 ;  Wil*  charitable  purpose,  it  was  otherwise  where 

lis  9.  Brown,  2  Jur.  987;   Trimmer  v.  the  tomb  was  for  his  fomily.    But  the 

Danby,  25  L.  J.,  Ch.  424.]  statute  had  been  complied  with,  [and  the 

(k)  See  [Gravenor  v.  Hallum,  Amb.  later   cases  admit  no  such  distinction. 

643 ;]  Doe  d.  Thompson  e.  Pitcher,  3  M.  These  cases  also  show  that  a  trust  for  the 

S  SeL  407,  2  Marsh.  61,  6  Taunt  359;  perpetual  repair  of  a  tomb^  not  being 

[Bickards  v.  Bobson,  31  Beav.  244 ;  Fow-  charitable,  is  void  as  a  perpetuity, 
ler  «.  Fowler,  33  Beav.  616;  Hoare  v. 

[*211] 
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fabric  or  ornament  of  the  church.  (/)     Agaiii^  l)equest8  for  purposes 

of  benevolence^  (m)  or  benevolence  and  liberality,  (n)  or  general  util- 
itj,  (o)  or  for  pious  pif rposes,  (p)  are  not  charitable  bequests ;  and  a 
gift  to  one  of  tlie  chartered  companies  of  the  city  of  London  to 

Peana.  St.  445 ;  Thomas  v.  Ellmaker,  1        Tenneuee'-QeneTtA  AaBemhly  of  Pres- 

Pan.  Csm,  98;  for  relief  of  Jewish  poor,  bjterian  Church,  Frienon  v.  Gkneral  Ab- 

Mayer  «.  Society  for  Visitation,  Ac,  2  sembly  of  Presbyterian  Church,  7  Heisk. 

Brewster  385  ;  societies  for  relief  of  bodily  683 ;  Methodist  Conference,  Green  v.  Al- 

suffering,  Blenon's  Estate,  Bright.  338;  len,  5  Humph.   170;    for  an  academy, 

education  of  nephew  for  Roman  Catholic  Franklin  v.  Armfield,  2  Sneed  305 ;  Mis- 

priesty  Flaherty's  Estate,  2  Pars.  Cas.  186 ;  sionary  Society,  Dickson  «.  Montgomery,  1 

relief  of  disabled  firemen.  Potts  v,  Phila-  Swan  348 ;  for  the  poor  of  a  city,  Horn- 

delphia  Society,  8  Phila.  326 ;  to  prepare  berger  v.  Hornbeiger,  12  Heisk.  635;  so  for 

students  for  gospel  ministry,  Heddleson's  flower  garden  and  burying-ground,  lb, 
Ertate,  8  Phila.  602;   for  hospitol  for       Texas— public  schools.  Bell  v.  Alexander, 

blind  and  lame,  Philadelphia  v.  Elliot,  22  Texas  850 ;   Paschal   v.  Acklin,  27 

3  Bawle   170 ;    to  churd^es   for   bread  Texas  196. 

for  the  poor  of  the  congr^ation,  Whit-       Vermoni — for  the  education  of  fireedmen, 

man  «.  Lex,  17  Serg.  &  B.  88 ;  so  gifts  McAllister  «.  McAllister,  46  Vt  272 ;  or 

towards    paying    the   church   debt   and  "  of  the  scholars  of  poor  people  of  the 

education  of  young  students  in  the  county  of  A.,'' Clements.  Hyde,  50  Vt.  7 16. 
ministry,  lb. ;  erection  of  church,  Meth-        Virginia — to  the  minister  and  vestry  of 

odist  Episcopal  Church  v.  Remington,  1  the  parish,  for  the  poorest  inhabitantB, 

Watte  218 ;  erection  of  school,  Martin  v.  Ridmiond  County  v,  Tayloe,  Gilm.  336 ; 

McCord,  5  Watte  493 ;  Morrison  v.  Beirer,  school,  (valid  under  code,)  Kelly  v.  Love, 

2  Watts  St  Serg.  81 ;  religious  society,  20  Gratt.  123 ;  so,  too,  under  code,  to  the 

(Schwenkenfelder  Society,)  Zimmerman  literary  fund  of  a  county,  Klnnaird  v.  Mil- 

e.  Anders,  6  Watte  &  Serg.  218 ;  society  ler,  25  Gratt  107 ;  Literary  Fund  v.  Daw- 

for  relief  of  the  poor,  Grandom's  Estate,  son,  10  Leigh  147 ;  and  to  theological 

6  Watts  A  Serg.  537.  seminary,  though  excluded  by  code,  being 
JZAods  Idamd — relief  of  the  destitute,  authorized  to  take  by  special  law.  Bay  v, 

Derby  v,  Derby,  4  B.  I.  414 ;  erection  of  Bowzie,  25  Gratt  599. 

Bapdst  meeting-house,  Potter  V.  Thornton,        In  the  United  States  Supreme  Court, 

7  B.  L  252 ;  school  and  meeting-house,  M.  the  following  gifts  have  been  upheld 
Street  Baptist  Society  v.  Hail,  8  B.  I.  234 ;  as  valid  charities,  according  to  the  law 
Brown  v.  Baptist  Society,  9  B.  1. 177.  of  the  states  controlling  the  question : 

Souih  OaroUna — church,  for  relief  of  Lorings  v.  Marsh,  6  Wall.  337,  "  for  the 

preachers  snd  missionary  purposes,  Gibson  benefit  of  the  poor,"  as  determined  by 

«.  McCftll,  1  Bich.  L.  174 ;  for  Sunday-  trustees ;  Quid  v.  Washington  Hospital,  5 

school  and  purchase  of  Bibles,  Attorney-  Otto  30^,  for  hospital  to  be  incorporated 

General  v.  Jolly,  1  Bich.  Eq.  99.  by  congress ;  in  New  York,  for  erection 

(0  AfUe  p.  ^09.  (p)  Heath  v.  Chapman,  2  Drew.  417. 

(m)  James  «.  Allen,  3  Mer.  17  ;  In  re  The  trust  was  for  masses  "and  other  pious 

Jarman's  Estate,  8  Ch.  D.  584.  uses :"  and  it  was  further  held  that  even 

(n)  M<moe  v.  Bishop  of  Durham,  9  if  the  latter  could,  standing  alone,  be  sup- 
Yes.  399, 10  Yes.  532 ;  contra  by  the  law  of  ported  as  **  such  pious  uses  as  were  chari- 
Seotlaod,  Millar  v,  Bowan,  5CLA  Fin.  99.  table,"  yet  they  were  vitiated  by  being 

(o)  Kendall  s.  Granger,  5  Beav.  800.  connected  with  the  direction  for  mssses. 


400  OIFIS    TO    GHABITABLE   USES.         [CHAP.  IX.^  §  L 

increase  their  stock  of  oora,  which  they  are  (or  were)  compelled  to  keep 
for  the  London  market,  is  not  charitable,  since  it  is  in  effect  a  gift  to 
the  company  absolutely,  (q)  A  devise  of  lands  upon  trust 
to  distribute  the  rents  on  certain  days  amongst  several 
specified  families  according  to  their  circumstances,  as  in  the  opinion  of 
the  trustees  they  might  need  assistance,  has  been  held  not  to  be  a  devise 
for  a  charitable  purpose,  but  a  trust  for  the  families  named,  and  good 
for  so  long  as  the  rule  against  perpetuities  would  allow.  How  long 
that  was,  was  not  decided.]  (r) 

In  Ommanney  v.  Butcher  («)  the  testatrix  declared  as  to  certab 
Beqa«totobe  money  that  she  wished  it  to  be  given  in  private  charily. 
Saiit^iMd.  Sir  T.  Plumer,  M.  B.,  held  that  the  words  did  not  create 
a  trust  which  could  be  carried  into  effect  The  charities  recognized  by 
the  court  were  public  in  their  nature,  and  such  as  the  court  could  see 

of  asylum  or  marine  hospital,  Inglis  «.  ness  of  donation  and  incapaci^  of  donee* 
Trustees  of  Sailors'  Snog  Harbor,  3  Pet  to  be  discussed  hereafter,  the  foUowini^ 
90 ;  in  Ohio,  for  schools  and  for  support  objects  have  been  held  im><  to  be  charitable 
of  orphans,  Perin  v.  Carey,  24  How.  465 ;  in  their  nature :  erecting  a  house  of  woiship 
in  Pennsylyania,  for  Girard  College  and  for  an  established  society  specified,  Old 
for  city  improvements,  Vidal  v.  Girard's  South  Society  v. Crocker,  119  Mass.!, (Mr 
Ex'rs,  2  How.  127 ;  for  executors  to  dis-  Justice  Wells  saying  of  this,  that "  to  give 
tribute  among  such  charitable  institutions  it  the  character  of  a  public  charity  there 
as  they  may  deem  most  beneficial  to  man-  znust  appear  to  be  some  benefit  to  be  con- 
kind,  Fontain  v.  Bavenal,  17  How.  869 ;  in  rerred  upon,  or  duty  to  be  performed  to- 
Maryland,  for  the  education  of  the  poor,  wards,  either  the  public  at  large  or  some 
McDonough  v.  Murdock,  16  How.  367.  part  thereof  or  an  indefinite  class  of  per- 

And  in  England — for  the  education  sons;")  "to  secure  the  passage  of  htm 
of  certain  members  of  the  testator's  family  granting  women,  whether  msrried  or  nn- 
in  a  certain  college,  and  to  say  certain  married,  the  right  to  vote,  hold  office,  msn- 
prayers  on  anniversaries  of  the  testator's  age  and  devise  property  and  all  other  civio 
dei^,  Michel's  Trusts,  28  Beav.  89 ;  for  rights  enjoyed  by  men,"  Jackson  «.  Phil- 
almshouses  and  schools,  Dent  v.  Allcroft>  lips,  14  Allen  550 ;  for  a  school  to  be  sos- 
80  Id.  336;  Bible  Society,  Graham  v.  tained  by  subscription,  Kirk  v.  King,  3 
Paternoster,  31  Id.  30 ;  school,  Fisher  v.  Penna.  St  486 ;  to  the  Infidel  Sod^  of 
Brierly,  1  DeG.,  F.  &  J.  648 ;  to  the  town  Philadelphia,  Zeissweiss  v,  James,  63 
of  Sheffield,  for  such  objects  of  public  Penna.  St.  465 ;  to  a  '*  friendly  socie^/' 
utility  or  for  such  other  charitable  pur-  whose  funds  are  contributed  by  its  mem- 
poses  as  other  funds  held  in  trust  for  the  bers  for  the  benefit  of  those  who  become 
town  were  iq^plicable  to,  Wilkinson  v.  disabled.  Swift «.  The  Beneficial  Society  of 
Barber,  14  L.  B.,  £q.  96.  Easton,  73  Penna.  St  362;  Babb«.Bead, 

Apart  from  the  questions  of  indefinite-  6  Bawle  151 ;  Blenon's  Estate,  Brightly  388. 

(q)  Att-Gen.  «.  Haberdashers'  Com-  fbrther  as  to  gifts  to  poor  n^ntioim,  pod 

pany,  1  My.  A  K.  420.  «213.] 

(r)  liley  v.  Hey,  1  Hare  580.    But  see  (s)  T.  <&  B.  260.    [And  see  Nash  f. 

Gillam  v.  Taylor,  L.  B.,  10  £q.  531 ;  aud  Morley,  5  Beav.  177. 
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to  the  execution  of;  but  here  the  disposition  was  confined  to  private 
charily.  Assisting  individuals  in  distress  was  private  charity;  but 
sach  a  purpose  could  not  be  executed  by  the  court  or  the  crown,  {i) 
[So  a  gift  to  found  a  private  '^'museum,  (u)  or  in  aid  of  a  subscription 
library,  (x)  or  of  a  friendly  society,  (y)  or  for  the  benefit  of  an  orphan 
school  kept  by  an  individual  substantially  at  his  own  expense,  {z)  is 
not  cliari  table.  ' 

A  gift  to  an  institution  having  a  charitable  object  specified  in  the 
gift,  or  to  the  governors  of  such  an  institution,  (a)  or  to  the  minister 
of  a  chapel  and  his  successors,  (6)  will  generally  be  deemed  a  gift  for 
the  specified  charitable  object  or  chapel.]  But  a  gift  will  not  be 
deemed  charitable  merely  from  the  nature  of  the  profes-  Bequest  not 
sional  character  of  the  devisee,  or  on  account  of  the  testa-  ohantabie  on 

^  '  ^  ^      aooount  of  pn>- 

tor  having  accompanied  the  gift  with  an  expression  of  his  JSJfSJlJ^JSI^" 
expectation,  that  the  devisee  would  discharge  the  duties  ^  i««at^. 
incidental  to  such  character,  however  intimately  those  duties  may  con- 
cern the  welfare  of  others,  as  this  merely  denotes  the  motive  of  the 
gift,  and  not  that  the  devisee  is  to  take  otherwise  than  beneficially. 
Thus,  in  Doe  d.  Phillips  v.  Aldridge,  (c)  where  the  devise  was  to  the 
Rev.  A.  A.,  a  dissenting  minister  (described  as  preacher  at  the  meeting- 
house of  L.)  for  life,  the  testator  adding,  ''And  I  further  expect  that 
he  will,  yith  the  help  of  Grod,  after  my  decease,  without  delay,  settle 

(0  Lord  Langdale,  M.  R,  thought  a  v.  Pnijean,  6  Ves.  567 ;  and  CockR  v.  Man- 

beqnest  "for  the  relief  of  domestic  dis-  ners,  L.  R.,  12  £q.  574.    In  the  last  case 

treffii,  and  assisting  indigent  but  deserving  the  gift  to  the  convent,  though  held  not 

iadividaals/'  a  good  charitable  bequest,  charitable,  was  still  treated  as  a  trust  for 

Kendall  t.  Granger,  5  Beav.  803.  the  purposes  of  the  institution  ;  not  in- 

(u)  Thomson  v.  Shakespear,  Johns.  612,  volving  a  perpetuity,  but  capable  of  be- 

1  D.,  F.  &  J.  399.  ing  performed  by  the  existing  members 

(z)  Come  V.  Long,  29  L.  J.,  Ch.  503,  2  spending  the  gifts  as  they  pleased ;  (as 

D.,  F.  k  J.  75.  to  which,  see  Brown  v.  Dale,  9  Ch.  D.  78 : 

(y)  In  re  Gark's  Trust,  1  Ch.  D.  497 ;  and  cf.  Thomson  v,  Shakespear,  Came  t\ 

also  In  re  Diitton,  4  Ex.  D.  54  (Mechan-  Long,  In  re  Clark's  Trust,  swp.y  which 

ics*  Institute).  were  void  for  perpetuity).    In  Aston  r. 

(s)  Clark  V,  Taylor,  1  Drew.  642.  Wood,  L.  R,  6  Eq.  419,  a  legacy  "  to  the 

(a)  Per  Lord  St.  Leonards,  Incorpo-  trustees  of  Zion  Chapel,  to  be  apportioned 
rated  Society  v.  Kichards,  1  D.  &  'War,  according  to  statement  appending,"  no 
294 ;  and  per  Lord  Hatherley,  Att.-Gen.  such  statement  forthcoming,  was  held  to 
r.  Sidney  Sussex  Coll.,  L.  R.,  4  Ch.  730 ;  fall  into  the  residue.  The  express  refer- 
In  re  Maguire,  L.  R,  9  £q.  632.  ence  to  a  trust  to  be  declared  appears  to 

(&)  Grieves  v.  Case,  4  B.  C.  C.  67, 2  Cox  have  rebutted  any  presumption  in  favor 

301, 1  Ves.,  Jr.,  648 ;  Thomber  v.  Wilson,  of  the  chapel.] 

S  Drew.  245,  4  Id.  351.    See  also  Smart  (e)  4  T.  B.  264. 

20  [*212] 
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and  forward  everythiug  in  his  power,  to  promote  and  cany  on  the 
work  of  Grod  at  L.  aforesaid,  botli  in  his  lifetime  and  after  his  decease;'' 
it  was  contended,  that  the  devise  to  A.  A.  was  void,  as  charitable, 
being  not  in  his  individual  capacity,  but  in  the  character  of  preacher, 
and  in  confidence  that  he  would  discharge  the  duties  of  that  statiou. 
But  the  court  held  that  it  was  not  diaritable,  and  thouglit  the  point  too 
clear  for  discussion. 

"'Again,  in  Doe  d.  Toone  v.  Copestake,  (d)  where  an  estate  was 
devised  to  trustees,  to  be  applied  by  them  and  tlie  officiating  minister 
of  the  congregation  or  assembly  of  the  people  called  Methodists 
assembling  at  L.,  and  as  tliey  should  from  time  to  time  think  fit  to 
apply  the  same;  it  was  held,  that  the  devise  was  not  charitable,  the 
application  being  left  to  the  trustees  still  more  indefinitely  tlian  it  was 
in  Bishop  of  Durham  v.  Morice,  [and  it  was  not  argued  that  the  trust 
was  restricted  to  charitable  purposes  merely  because  the  Methodist 
minister  was  appointed  a  trustee,  (e) 

A  legacy  payable  once  for  all  may  be  charitable  as  well  as  one  given 
L^ffMy  may  for  the  Creation  of  a  perpetual  trust ;  as,  a  legacy  to  the 
though  i»y-      widows  and  orphans  of  a  named  place,  (/)  or  to  six  honest 

able  at  onoe  to  *^  r         f  \*/  /  ^ 

indivitiuais.  and  sobcr  clergymen  that  are  not  provided  with  a  liviiij? 
of  £40;{g)  which  could  not  in  tlieir  nature  have  proceeded  from 
motives  of  personal  bounty  to  particular  individuals. 

But  a  legacy  payable  once  for  all  to  poor  relations  (which  includes 
"pSorreii^  none  more  remote  than  the  statutory  next  of  kin) (A)  is 
chSritaWoT*      ^^^  charitable,  (t)     If  it  were,  only  such  as  were  actually  ♦ 

{d)  6  East  328.  ter  (stated  anU  p.  *206),  was  held  not  to 

[(e)  In  the  two  cases  last  stated  it  was  be  charitable.    Lord  Hardwicke's  not« 

onlj  decided,  that    the   devisees  coold  of  the  decision  is  that  it  was  good,  "as  if 

recover  at  law  the  property  devised,  the  a  legacy  of  those  sixty  individuals''  (7 

trust    (if    any)    not    being   charitable ;  Ves.   176) ;  but  that  appears  to  be  in 

whether  they  took  beneficially,  or  wheth-  answer  to  the  argument  (1  Vem.  219) 

er  as  trustees  for  the  heir-at-law,  the  trust  that  "  to  suffer  them  to  take  by  sach  a 

being  void  for  uncertainty,  it  was  not  devise  was  almost  to  make  a  corporation 

within  the  province  of  the  court  to  deter-  of  them,  and  would  keep  them  in  a  pcr- 

mine.  petual  schism."    Elsewhere  (1  Ves.  536) 

(/)  Att-Gen.  v  Comber,  2  S.  &  St.  93 ;  he  says  of  the  case,  "The  court  held  the 

see  also  Russell  v.  KeUett,  3  Sm.  &  Gif.  charitable  uxe  was  not  contrary  to  lav." 

264.  If  Baxter  had  declined  to  select,  would 

(g)  Att.-Gen.  v,  Glegg,  Amb.  684.    But  the  gift  have  been  void  for  uncertainty? 

see  Thomas  v.  Howell,  L.  R.,  18  Eq.  198,  (A)  See  ch.  XXIX. 

209,  where  it  is  said  that  the  legacy  to  (i)  Brunsden  r.  Woolredge,  Amb.  507, 

sixty  poor  clergymen  in  Att-Gen.  r.  Bax-  where  by  will  dated  1757  (see  B.  L.  1764, 

[*213] 
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poor  in  contemplation  of  the  coui*t  could  take;  {U)  there  might 
be  many  comparatively  poor  relations,  yet  none  of  them  would 
take,  and  the  legacy  woald  be  applied  cy  p'es,  or  (if  the  doctrine  of 
cjf  pres  were  thouglit  inapplicable)  (1)  would  wholly  fail ;  either  of 
which  results  would  probably  be  a  surprise  to  a  testator  who  had 
intended  to  benefit  his  '^  poor  relations.'^ 

*But  the  gift  of  a  fund  for  the  perpetual  benefit  of  poor  relations 
has  frequently  been  supported  as  a  charitable  trust,  (m)  _unieaB  in. 
If  otherwise  it  would  be  void  for  uncertainty,  since  it  ^rSSuiS* 
would  be  impossible  to  confine  a  trust  for  relations  when-  p~^'*«*<>"- 
soever  existing  to  next  of  kin  by  statute.     It  would  also  be  void  as  a 
perpetuity,  though  this  is  not  a  recognized  ground  for  varying  the  con- 
struction. 

And  in  the  case  of  a  simple  legacy  the  context  may  show  that 
cliarity  and  not  kinship  is  the  prevailing  consideration ;  Mahon  «. 
as  seems  to  have  been  the  case  in  Mahon  v.  Savage,  (n)  **^*"*^ 
where  the  bequest  was  to  '^poor  relations  or  such  other  objects  of 
charity  as  the  testator  should  mention,^'  and  Lord  Redesdale  held  it  to 
be  a  charitable  bequest  and  not  transmissible  to  representatives. 

The  court  does  not  take  upon  itself  to  frame  schemes  for  the  disposal 
of  money  for  any  other  than  charitable  purposes.     AH  ah  indefinite 

•f  ^  ^       »■  trusts  void  un- 


moneys,  therefore,  not  bequeathed  in  charity  must  have  leas  for  charity. 
some  definite  object,  3  or  must  devolve  as  undisposed  of,(o)  except  in 

A,  fo.  636, )  land  wae  given  to  poor  rela-  3.  With  reference    to    the  matter  of 

ciona,  which,   if  a  charity,  would  have  uneertainty  and  indefiniienewj  it  may  he 

been  void  hy  36  Geo.  II.,  c.  9  (1736).  remarked  in  general  that  a  stricter  nile 

See  also  Widmore  v.  Woodroffe,  Amh.  is  observed  in  the  American  than  in  the 

636  (stated  pott  ch.  XXIX.),  where  the  English  courts.    In  the  latter,  the  estab- 

L.  C's  arguments  from  uncertainty  and  lished  construction   of  the    statutes    of 

from  degrees  of  poverty  assume  that  it  Elizabeth,  and  the  practice  that  has  gro¥m 

was  not  a  charity.  up  under  it,  has  made  of  "charity"  a 

(k)  Att.-Gen.  v.  Duke  of  Northumber-  charm  to  dispel  all  that  in  another  gift 

land,  7  Ch.  D.  745.  would  be  deemed  fatal  uncertainty,  and 

(/)  As  to  cypreSf  see  below.  the  rule  applied  to  other  non-charitable 

(m)  Isaac  v,  Defriez,  17  Ves.  373,  n. ;  trusts  has  been  in  this  regard  greatly 

White  V.  White,  7  Ves.  423 ;  Att.-Gen.  v.  enlarged.    Whether  this  is  so  at  all,  or 

Price,  17  Yes.  371;  Gillam  o.  Taylor,  L.  how  far  it  is  so  in  American  law,  is  mat- 

R.,  16   £q.  581 ;   Att-Gen.  v.  Duke  of  ter  of  disagreement  between  the  states, 

Northomberland,  7  Ch.  D.  745.    See  also  and,  in  some  instances,  between  the  courts 

this    distinction    made    in  Brunsden  «.  of  the  same  state.     The  discussion   to 

Woolredgc,  Amb.  508.  which  this  question  has  given  rise,  as  to 

(n)  1  Sch.  &  L.  111.] 

[(«)  Morice  v.  Bishop  of  Durham,  9  Ves.  399, 10  Id.  522 ;  James  «.  Allen,  3  Mer;  17.] 

[♦214] 
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cases  where  it  may  be  held  that  the  trustee  takes  absolutely.    The 

general  consideration  of  such  gifts  will  be  reserved  for  a  subsequent 

chapter,  as  more  properly  falling  under  the  head  of  gifts  void  for 
BequMto  tat      Uncertainty :  but  it  must  be  here  noticed,  that  where  the 

charitable  and                        ,  ' 

other  indefl^te  bcqucst  is  for  charitable  purposes,  and  also  for  purposes 
aitoftether.        of  an  indefinite  nature  not  charitable,  and  no  apportion- 

the  original  jariadiction  and  power  of  the  Toang  men  preparing  for  the  ministry  in 
English  courts  of  chancery  prior  to  and  New  Haven/'  was  held  void  for  oncer- 
independent  of  the  statute  of  43  Elizabeth,  tainty — Church,  C.  J.,  saying  in  this  case : 
is  reserved  for  a  note  at  the  end  of  this  "There  may  be  other  cases  in  this  coun- 
section.  Indefiniteness  and  uncertainty  try,  and  there  certainly  are  many  in 
may  relate  either  to  the  person  of  the  England,  in  which  charities  more  equtvo- 
donee  or  to  the  character  and  purpose  of  cal  than  the  one  we  are  considering  have 
the  gift,  and  where  the  gift  is  in  form  of  been  sustained ;  but  we  are  persuaded 
a  trust,  either  to  the  person  of  the  trustee  that  this  has  been  done  either  avowedly 
or  of  the  beneficiary,  z.  Uncertainty  as  or  under  the  influence  of  the  principles 
to  the  object  of  the  gilt. — "  It  appears,"  of  ey  pret.  Several  such  oases  have  beea 
says  Story,  J.,  "  that  since  the  statute  of  brought  to  our  notice  on  this  atgnment ; 
Elisabeth  the  Court  of  Chancery  will  not  but  we  repel  the  authority  of  them,  as  we 
,  establish  any  trusts  for  indefinite  purposes  have  not  adopted  that  principle  into  our 
of  a  benevolent  nature  not  within  the  system  of  jurisprudence."  To  the  same 
pnryiew  of  the  statute,  although  there  is  effect  is  White  v.  Fisk,  22  Conn.  31 ;  and 
an  existing  tnistee  in  which  it  is  vested ;  in  Treat's  Appeal,  30  Conn.  113,  it  is  said 
but  it  will  declare  the  trust  void  and  dis-  by  Ellsworth,  J.,  upholding  a  gift  as 
tribute  the  property  among  the  next  of  sufficiently  certain :  "  The  law  on  this 
kin."  Story  Eq.  Jur.,  {  1158.  But  subject  is,  we  suppose,  well  settled  in  this 
while  a  distinction  is  made  both  by  En-  state  regarding  certainty  in  the  persons 
glish  and  American  courts  between  vague  to  be  benefitted  and  an  ascertained  mods 
and  indefinite  trusts  which  are  charitable  of  selecting  them  if  they  are  to  be  taken 
and  those  which  are  not,  yet  in  this  the  from  a  definite  class."  The  gift  was  to 
American  distinction  is  far  less  decided  A,  B  and  C  "  and  their  successors  forerei 
than  in  England,  and  many  charitable  (who  shall,  as  a  board  of  trustees,  add  tc 
trusts  to  which  the  English  courts,  with  and  perpetuate  their  number,  so  long  as 
their  fuller  powers  of  qf  pt^ea  execution,  in  their  opinion  the  objects  of  this  beque^^t 
would  have  been  able  to  give  effect,  have  shall  require;,  in  trust  for  the  promotioa 
in  America  been  adjudged  void  for  un-  of  education  and  science  among  the  In- 
certainty.  See  Perry  on  Trusts,  {  713.  dian  and  African  children  and  youth  of 
Efiect  will  be  given  to  a  gift  as  though  the  United  States  of  America,  as  in  their 
precisely  ascertained,  if  provision  ts  made  judgment  they  shall  deem  best.  I  leave 
for  its  precise  ascertainment — e,  g,,  a  gift  to  it  entirely  with  them  to  decide  in  what 
executors,  ''to  be  disposed  of  among  tes-  manner  to  expend  this  bequest,  to  secure 
tator's  brothers  and  sisters  and  their  the  object  for  which  it  is  designed,  either 
children,  as  the  executors  shall  judge  by  using  the  principal  for  the  education 
shall  be  most  in  need  of  the  same — ^this  is  of  a  number  of  children  or  youth  and 
to  be  done  in  their  best  discretion."  thus  prepare  them  for  immediate  useful- 
Bull  V.  Bull,  8  Conn.  47.  But  a  gift  to  ness,  or  only  using  the  annual  interest 
trustees  ''  for  the  support  of  indigent  pious  and  educating  a  smaller  number  and  thus- 
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roent  of  the  bequest  is  made  by  the  will,  so  that  the  whole  might  be 
applied  for  either  purpose,  the  whole  bequest  is  void.  A  distinction 
not  now  recognized  was  indeed .  formerly  takeu,  that  such  a  bequest 
was  good,  if  there  were  trustees  named,  to  whose  discretion  the  testator 

condnoe;  or,  if  they  judge  best,  let  them  Ochiltree,  8  Blackf.  15  (1846) ;  so,  too,  a 

use  the  whole  amount  and  establish  an  gift  for  tlie  education  of  colored  children 

acsdemj,"  &c.    So,  a  gift  to  trustees  to  in  the  State  of  Indiana,  Ex  patte  Lindley, 

be  applied  to  the  "maintenance  and  edu-  32  Ind.  367  (1869) ;  and  Craig  v,  Secrist, 

c:ttion  of  the  poor  white  citizens  of  K.  Co.  54  Ind.  420  (1867) ;  and  to  like  effect,  in 

who  may  be  kept  from  being  carried  to  De  Bruler  v.  Ferguson,  54  Ind.  549,  a  de- 

the  poor-house,"  has  been  held  to  be  suffi-  vise  to  trustees,  to  be  applied  to  the  re- 

clently   cei-tain.   State  v,  Griffith,  2  Del.  lief  of  "  poor  widows  over  the  age  of  fifty 

<^'li.  392.    In  Georgia,  however,  a  similar  years  of  irreproachable  character,  who 

^ift  for  the  education  of  the  poor  orphan  have  resided  not  under  three  years  within 

children  of  tlie  county  of  C.  was  held  void  eight  miles  of  the  town  of  W.  and  who 

for   uncertainty,  Beall  v.  Drane,  25  Ga.  have  no  certain   income,''  also  women 

-130.    This  case  was  afterwards  overruled  "  whose  husbands  have  left  them  unpro- 

in  1872)  in  Newson  v,  Starke,  46  Ghi.  88,  vided  for  and  without  any  just  cause, 

and  abeqnest  in  trust  for  the  education  who,"  &c,,  (as  above,)  was  held  to  be  cer- 

ofp«ore&iUrenof  the  county,  held  certain  tain  and  valid.    See,  also,  to  the  same 

and  valid  under  the  Bev.  Stat,  McCoy,  effect,  Commissioners  of  Lagrange  Co.  v. 

J^  declaring  the  case  of  Beall  v.  Drane  to  Bogers,  55  Ind.  297,  where  the  gift  waa 

be  contrary  to  the  unanimous  decision  of  to  the  Commissioners  of  Lagrange  Co., 

2he  court  in  the  Fox  Will  Case  (4  Ga.  404),  ''  in  trust  for  the  uses  and  benefit  of  the 

and  adding:  "It  is  true  there  is  some  orphan  poor.''    On  the  other  hand,  adif- 

indefiniteness  in  the  objects  since  the  ferent  view  has  been  expressed  in  Grhnes 

word  poor  and  the  word  children  are  both  v,  Harmon,  35  Ind.  246  (1871).    In  this 

(o  some  extent  indefinite.    But,  as  we  case,  a  gift  to  the  orthodox  Protestant 

have    seen,    if    such    an   indefiniteness  dei^gymen  of  D.,  to  be  expended  in  the 

is  to  make  the  bequest  illegal  for  want  of  education  of  colored  children,  was  held 

certainty,  then  all  charities  must  fail,  void  for  uncertainty.    It  was  also  ad- 

fiince  in  the  very  nature  of  them  thu  judged  to  be  void,  because  the  donees 

kind  of  indefiniteness  must  exist    An  (being  unincorporated  and  unorganised) 

examination  of  the  authorities  will,  how-  were  not  capable  of  taking.    For  a  full 

-ever,  clearly  show  that  such  a  bequest  as  statement  of  the  views  of  Judge  Buskirk 

this  has  uniformly  been  held  to  be  suffi-  in  this  case,  we  refer  the  reader  to  the 

ciently  certain  for  the  exercise  of  the  pe-  summary  of  his  opinion  in  the  case  given 

c'uliar  jurisdiction,  which  the  courts  of  in  the  note  at  the  end  of  this  section.    In 

chancery  as  such  undertake  to  exercise  Lepage  v.  McNamara,  5    Iowa   146,  a 

over  charitable  bequests."   To  like  effect,  power  given  by  will  to  the  bishop  to 

44ee  Heuser  v,  Allen,  42  111.  425  (1867).  "  dispose  of  my  real  estate  and  apply  so 

III  Indiana,  a  gift,  similar  to  that  in  Con-  much  thereof  to  the  church  or  to  the  edu- 

iiQCticut,  in  trust,  to  be  applied  to  the  cation  and  maintenance  of  poor  children, 

•education  of  pious  indigent  youths  who  as  he  in  his  wisdom  may  think  proper 

are  preparing  themselves  for  the  ministry  and  legal,"  was  held  not  to  be  indefinite 

of  the  Gospel,  and  those  only  who  strictly  and  void.    In  Moore  v.  Moore,  4  Dana 

adhere  to  the  Westminster  Confession  of  (Ky.)  354,  a  devise  to  the  county  "  for 

r  '.  It,  w;i8  held  to  be  valid,  McCord  v,  educating  some  poor  orphans  for    this 
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had  committed  the  carrying  out  of  his  intentionSy  and  with  whom, 
therefore,  the  court  would  not  interfere,  {p)  Such  a  distinction  will 
be  found   inconsistent  with  the  decisions  presently  noticed;  and  it 

coanty  to   be   selected   by  the   county  (General  v,  Trinitj  Church,  9  AUen  422^ 
courty"  was  held  certain  and  valid.    In  a  devise  to  a  church  in  trust  to  pay  out 
Curling  v.  Curling,  8  Dana  38,  a  gift  for  of  the  income  a  certain  sum  to  the  use  of 
''the  use  of  a  public  seminary"  was  held  the  church  and  of  certain  public  chari- 
to  be  valid  and  not  indeBnite.    In  the  ties,  and  also   to  repair   the   testatoHa 
words  of  Robertson,  C.  J.:  ''Though  a  tomb,  and  to  invest  the  surplus/'  there 
devise  to  a  public  seminary  may  not  ne-  being  other  references  in  the  will  to  the 
oessarily  identify  any  one  institution  of  gift  "  for  the  benefit  of  the  church,"  was 
learning,  yet  according  to  the  well  estab-  held  Rufficiently  definite  to  entitle  the 
lished  exposition  of  the  statute  of  Elixa-  church  to  take  the  surplus ;  while,  in  the 
beth,  this  devise  is  not  as  at  common  law  same  year,  (1864,)  in  the  similar  case  of 
void.    The  statute  makes  it  valid  accord-  Fowler  v.  Fowler,  10  Jur.  (N.  8.)  648,  a 
ing  to  the  British  doctrine  and  if  it  can  bequest  to  apply  the  income  to  the  main- 
be  judiciously  executed,  it  is  good  ac-  tenance  of  the  graves,  tombstonesy  rail- 
cording  to  the  Kentucky  doctrine  also/'  ing,  Ac.,  of  the  testator's  wife,  her  parents 
so  an  asylum  for  Protestant  widows  and  and  relatives,  and  the  surplus  to  the  rec- 
orphans,  Fink  v.  Fink,  12  La.  Ann.  301.  tor  of  B.,  was  decreed  to  fail  wholly  on 
In  Wilderman  v.  Baltimore,  8  Md.  551,  a  account  of  the  indefinitenees  and  nncer- 
gift  to  the  city  of  Baltimore,  "for  the  re-  tainty  of  the  gift.    This  case,  however,, 
lief  and  support  of  the  indigent  and  ne-  seems  not  to  have  been  followed  in  1872,. 
oessitous  poor  persons  who    may  from  in  Hunter  v.  Bullock,  14  L.  R.,  Eq.  45,. 
time  to  time  reside  within  the  limits  of  where  the  gift  was  to  trustees  "to  pay  the 
the  12th  ward,"  was  held  bad  for  indefi-  required  amount  for  painting  and  keep- 
niteness ;  so,  likewise,  a  devise  in  trust  ing  in  repair  testator's  tombstone  if  re- 
"for  the  education  of  free  colored  per-  quired,"  and  the  balance  to  charity,  and 
sons  in  the  city  of  Baltimore,"  Needles  v.  the  amount  was  held  to  be  sufficiently 
Martin,  33  Md.  609 ;  so,  "  to  the  real  dis-  certain ;  while,  in  Williams  Re,  5  L.  B-r 
tressed  private  poor  of  T.  county,"  Trippe  Ch.  D.  735,  (1877,)  in  a  similar  trust,  the 
V.  Frazier,  4  Harr.  &  J.  446 ;  so,  a  gift  provision  in  regard  to  the  tombstone  was 
"to  be  applied  toward  feeding  and  cloth-  held  void,  and  the  whole  fund  given  to- 
ing  and  educating  the  poor  children  be-  the  charity.  So,  in  the  case  of  Saltonstall 
longing  to  the  congregation  of  St.  Peter's  v.  Sanders,  10  Allen  446,  already  men- 
Protestant  Episcopal  Church  in  the  city  tioned,  a  gift  in  trust,  to  be  applied  as  the 
of  Bal  timore,"  and  "  for  the  poor  children  trustees  may  think  proper,  *f  or  the  forther- 
of  C.  county,"  Bashiell  v.  Attorney-Gen-  ance  and  promotion  of  the  cause  of  piety 
eral,  5  Harr.  <&  J.  392;  6  Id.  1.    But  in  and  good  morals  or  in  aid  of  objects  and 
Barllett  v.  King,  12  Mass.  537,  a  gift  "for  purposes    of   benevolence    and   charity, 
the  purposes  of  the  American  Board  of  public  or  private,  or  temporary,  or  for 
Commissioners  of  Foreign  Missions  and  the  education  of  deserving  youths,"  was 
to  promote  the  pious  objects  thereof,"  was  held  sufficiently  certain ;  so  a  bequest  **for 
held  not  to  be  indefinite.    In  Attorney-  the  support  of  evangelical  preaching  and 


[(p)  Waldo  V,  Cayley,  16  Ves.  206 ;  sey  v,  Jamson,  did  not  notice  it ;  and  see 
Horde  v.  Earl  of  Suffolk,  2  My.  A  K.  59;  the  observations  of  Cottenham,  C,  1  My. 
the  latter  case,  though  decided  after  Ve-    &  Cr.  293.] 
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seems  now  established,  that  the  oourt  will  only  reoognize  the  validity 
of  trusts  which  it  can  either  itself  execute  or  can  control  when  in 
process  of  being  executed  by  trustees,  {q) 

Thus,]  in  Vesey  v.  Jamson,  (r)  where  a  testator  gave  the  residue 

for  the  promotion  of  such  religious  and  specific   charitable   purpose   he    under- 
charitable  enterprises  as  shall  be  desig-  stands" — for  charity ''in  his  discretion '' 
nated  hy  a  majority  of  the  pastors  compoA-  — or  for  masses — are  aU  held  to  be  un- 
ing  the  Miaaionaiy  Union  Association/'  certain  and  void  in  Missouri.    Schmucker 
Brown  «.  Kelsej,  2  Gush.  248 ;   or  to  v,  Beel,  61  Mo.  592.    In  Owens  v,  Mis- 
''such  charities  as  shall  be  deemed  most  sionary  Society,  14  N.  Y.  380,  a  residuary 
oseful "  by  A's  executors,  Wells,  Ez'r,  v.  gift  to  the  Methodist  American  Mission- 
Doane,  3  Gray  201 ;  or  to  the  Universa-  ary  Society,  **  appointed  to  preach  the 
list  religioas  denomination  in  the  county  gospel  to  the  poor,"  ww  held  to  be  in- 
of  B.,  "  to  be  applied  to  the  support  of  definite  and  void.    So,  too,  a  gift  to  such 
the  denomination,"  North  Adams  V.  Fitch,  charitable  societies  for  relieving  the  in- 
8  Qray  421 ;  so,  a  gift  *'  to  the  cause  of  digent  and  comfortless  as  the  executors 
Christ  for  the  benefit  and  promotion  of  may  select,  Beekman  «.  Bonsor,  23  N. 
true  evangelical  piety  and  religion,"  to  Y.  298.    And  a  gift  to  the  United  States ' 
be  paid  by  the  executors  to  trustees  and  or  such  persons  as  congress  may  appoint 
by  them  immediately  applied  and  dis-  for  an  agricultural  school    for   orphan 
tributed  "  in  such  divisions  and  to  such  children  of  warrant  officers  of  the  United 
societies  and  religious    charitable   pur-  States  navy.  Levy  «.  Levy,  33  N.  Y.  97. 
poses  as  they  may  think  fit  and  proper,"  So,  a  gift  to  be  employed  in  preaching 
Going  V,  Emery,  16  Pick.  107.    In  Att.-  the  gospel  in  the  destitute  r^ons  of  the 
Gen.  V.  Soale,  28  Mich.  153,  a  bequest  for  west,  Goddard  v,  Pomeroy,  86  Barb.  (N. 
the  establishment  of  a  school  at  M.  for  Y.)  546.    So  for  the  poor  orphans  of 
the  education  of  children,  was  held  to  be  North    Carolina  to  be  by  the  trustees 
indefinite  and  uncertain,  because  it  might  selected,  Miller  v.  Atkinson,  63  N.  C. 
be  a  private  school,  and  not  a  charity,  537.  '^  For  some  promising  young  man  of 
and  therefore  void.    In  Wade  v.  Ameri-  good  talents  and  of  the  Baptist  order ''  is 
can  Colonization  Society,  7  Sm.  &  M.  too  indefinite,  Hester  v.  Hester,  2  Ired. 
(Hiss.)  695,  Clayton,  J.,  in  sustaining  a  Eq.   (N.   C.)   330.    So,  too,  a  legacy  to 
bequest  to  the  society,  as  not  indefinite  or  foreign  mission^,  and  to  the  poor  saints, 
uncertain,  says:    ''If  the  trusts  created  "to  be  applied  as  my  executors   may 
by  this-  will  be  valid,  then  there  is  no  think  the  proper  objects  according  to  the 
room  and  no  necessity  for  the  application  scriptures,  the  greater  part  to  missionary 
of  the  doctrine  of  charities.    It  is  only  purposes,"   was  held  too  indefinite  and 
where  the  bequest  or  devise  is  too  vague  void,   Bridges  v,  Pleasants,  4  Ired.  Eq. 
or  indefinite  for  those   intended  to  be  (N.  C.)26.  While  a  residuary  gift "  for  the 
benefited    to    claim  any  interest  under  advancement  and  benefit  of  the  Christian 
them  that  the  doctrine  as  to  charities  religion  to  be  applied  as  in  my  executors' 
arises.    It  is  clearly  settled  that  definite  judgment  will  best  promote  the  object 
charities  are  trusts  which  equity  will  exe-  named,"  was  held  to  be  certain  and  defi- 
cute  by  virtue  of  its  ordinary  jurisdio-  nite,   Miller   t>.  Teachout,  24  Ohio  St. 
lion."    Legacies  to  an  executor  "  for  a  525 ;  and  also  a  gift  to  certain  societies 
purpose   explained    to    him" — "for    a  "  for  the  interests  of  religion  and  for  the 

l(q)  Nash  v.  Morley,  5  Beav.  192.]  .  (r)  1  S.  A  St.  69. 


408  QIPTS    TO    CHARITABLE   USES.         [CHAP.  IX,,  §  I. 

*of  his  estate  to  his  executors,  upon  trust  to  apply  and  dispose  of  the 

same  in  or  towards  such  charitable  uses  or  purposes,  person  or  persons, 

or  otherwise^  as  he  might  by  any  codicil,  or  by  memorandum  in  his 

own  handwriting,  appoint,  and  as  the  laws  of  the  land  would  admit 

advancement  of  the  Kingdom  of  Christ  testator's  meaning."    So,  Button  tpi  Ameri- 
in  the  world,"  American  Tract  Society  v.  can  Tract  Society,  23  Vt.  336.    In  Gal- 
Al water,  30  Ohio  St.  77;  and  "it  is  im-  lego  v.  Att.-Gen.,  3  Leigh  (Va.)  450,  on 
material  how  uncertain  the  object  may  the  other  hand,  a  gift  "for  distribution 
be,  provided    there    is    a   discretionary  among  needy  poor  and  respectable  wid- 
power  vested  anywhere  over  the  applica-  ows"  was  held  too  indefinite;  so,  a  gift 
tion  of  the  testator's    bounty  to    these  for  "the  propagation  of  the  gospel  in 
objects.     In  Pennsylvania  religious  and  foreign  lands "  (Carpenter  v.  Miller,  3  W. 
charitable  institutions  have  always  been  Va.  174,)  or  "for  the  benefit  of  Boman 
favored  without  respect  to  forms,"  Rogers,  Catholic   orphans,"   Heiss  «.  Murphy,  3 
J.,  in  Beaver  v,  Filson,  8  Penna.  St.  327.  Cent    L.  J.  639— (Wise.   S.   C)       In 
According  to  this  rule  of  favorable  con-  Wheeler  v.  Smith,  9  How.  (U.  S.)  55,  a 
struction  the  following  gifts  have  been  residuary    gift     "  to    some    disposition 
held  in  Pennsylvania  to  be  sufficiently  thereof  which  my  executors  may  consider 
certain  and  definite  in  their  object,  and  as  promising  most  to  benefit  the  town  and 
upheld  as  charities :    For  the  distribu*  trade  of  A.  in  such  manner  as  appeals  to 
tion  of  good  books  among  poor  people  in  them  promises  to  yield  the  greatest  good," 
the  back  part  of  Pennsylvania,  or  to  the  was  held  to  be  too  indefinite  in  Virginia, 
support  of  an  institution  or  free  school  in  Judge  McLean  saying :  "  It  is  doubtful 
or  near  Philadelphia,  Pickering  v.  Shot-  whether  so  vague  a  bequest  could  be 
^  well,  10  Penna*  St.  23 ;  towards  the  edu-  sustained    under    the    43d     Elisabeth, 
cation  of  young  students  in  the  ministry  Without  the  application  of  the  doctrine 
of  the  Grerman  Lutheran  congregation  of  ey  prea  it  could  not  be  carried  into 
under  the  direction  of  the  vestrymen  of  efiect    In  Vii^ginia  charitable  bequests 
St.    M.'s  Church,  Witman   v.   Lex,    17  stand   upon  the  same  footing  as  other 
Serg.  S   R.    (Pa.)    88 ;    but  not  to  an  trusts  and  consequently  require  the  aame 
infidel  society  for  discussion  of  religion,  certainty  as  to  the  objects  of  the  trust  and 
politics,    Ac.f    Zeissweiss   v.    James,   63  the   mode   of  its  administration."     In 
Penna.  St  466.    "It  is*  decided,"  says  Fontain  ».  Ravenel,  17  How.  (U.  S.)  369, 
Harper,  C,  "that  devises  to  charitable  a  gift  for  distribution  among  such  char- 
uses  will  be  established  and  enforced,  itable  institutions  in  Pennsylvania  and 
when  similar  devises  for  other  purposes  South  Carolina  as  executors  may  deem 
would  be  void  for  vagueness  and  uncer-  most  beneficial  to  mankind,  and  "so  that 
tainty,"  Att-Gten.  v.  Jolly,  1  Rich.  Eq.  part  of  the  colored  population  in  each  of 
(S.  C.)  99.    And  a  gift  for  the  benefit  and  the  said  states  shall  partake  of  the  bene- 
support  of  primary  schools  is  valid.  Bell  fits  thereof,"  would  be  valid  in  England, 
Co.  V.  Alexander,  22  Tex.  350.    So,  for  it  was  held,  but  not  in  the  United  States, 
the  education  of  the  poor  of  S.  county.  And  a  gift  for  the  support  of  orphans- 
Paschal   V.  Acklin,    27  Tex.    196.      In  Perin  v,  Carey,  24  How.  (U.  S.)  465--or 
Burros  Ex'rs  v.  Smitli,  7  Vt.  241,  it  is  for  the  benefit  of  the  poor— Lorings  t. 
held  that  a  charitable  bequest  will  not  Marsh,  6  Wall.  (U.  S.)  337— is  definite 
fail    for    indefiniteness    except   in    the  and  valid.    English  cases  as  to  uncer- 
amount  given,  or  "unless  it  be  so  abso-  tainty. — In  England,  if  the  gift  is  clearly 
lutely  dark  that   they  cannot  find   the  charitable,  the  object  is  seldom  held  to  he 

[*215] 
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of;  and,  ia  default,  upon  trust  to  pay  and  apply  the  same  in  or  towards 
such  charitable  or  public  purposes,  as  the  laws  of  the  land  would  admit 
of;  or  to  any  person  or  persons,  and  in  such  shares,  manner,  and  form 
as  his  (the  testator's)  executors,  or  the  survivor  of  them,  or  the  execu- 

too  indefinite — thus  a  gift  to  be  applied,  cestui  gue  trust  so  definitely  described  as 

in  the  discretion  of  the  trustees,  to  "  the  to  enable  a  court  of  equity  to  execute  the 

adTancement  and  propagation  of  educa-  trust  upon  its  ordinary  principles.''    S<> 

lion  and  learning  all  over  the  world,"  or  Birchard  v.  Scott,  39  Conn.  63 ;  State  v. 

"  to  any  religious  institution  or  purposes  Griffith,  2  Del.  Ch.  392  ;  Newson  v.  Starke, 

as  executors  may  think  proper,''  has  been  46  Ga.  S3.    And  the  same  rule  is  found 

held    sufficiently    definite,    Whicker  v.  in  Miller  v.  Chittenden,  2    Iowa   315, 

Home,  7  H.  L.  Cas.  124  ;    Wilkinson  v,  (rev'g  3  G.  G.  382,)  in  the  words  of 

Lindgren,  5  L.  B.,  Ch.  App.  570.    But  in  Wright,  C.  J.:  "By  the  common  law  all 

Astor  V,  Wood,  6  L.  B.,  £q.  419,  a  l^acy  grants  between  individuals  must  be  made 

to  trustees  of  ML  Zion  Chapel,  to  be  to  a  grantee  in  existence  or  capable  of 

appropriated  according  to  a  statement,  taking.    This  rule  does  not  apply  how- 

was  held  too  indefinite  in  the  absence  of  ever  to  grants  or  devises  to  charitable  or 

such  statement,  Gifibrd,  V.  C,  saying  "  the  benevolent  purposes  and  especially  where 

object  of  the  bequest  is  clearly  so  indefinite  the  legal  estate  is  vested  in  trustees  to 

ihat  the  gift  must  fail.    The  court  will  hold  for  the  use  of  the  contemplated 

not  infer  that  the  purpose  thus  intend;  charity.    In  such  cases  if  the  intent  of 

€i\  to  be    referred  to  was    charitable."  the  donor  can  be  ascertained  and  it  be 

2.  Ixidefiniteness  in  the  person  of  the  legal,  courts  of  equity  will  carry  it  out. 

donee. — ^The  rule  as  laid  down  by  Mr.  The  exerdse  of  jurisdiction  in  such  cases 

Perry,  in  his  treatise  on  Trusts,  2  732,  is  is  not  dependent  upon  the  statute  of 

that  **  it  is  immaterial  how  uncertain,  in-  Elizabeth,  commonly  known  as  the  stat- 

iiefinite  and  vague  the  eestuis  que  trust  or  ute  of  charitable  uses.    *    *    *    In  this 

final  beneficiaries  of  a  charitable  trust  country  also  this  jurisdiction  must  be  ex- 

^re,  provided  there  is  a  legal  mode  of  ercised  judicially  and  not  as  a  preroga- 

rendering  them  certain  by  means  of  trus-  tive  power.  If  tJie  intention  of  the  donor 

tees  appointed  or  to  be  appointed.    In  can  be  legally  executed,  whether  the  gift 

o'.her  words  it  is  immaterial  how  uncer-  is  to  a  given  charity  or  specific  object,  it 

tain  the  beneficiaries  or  objects  are,  if  the  will  be  done ;  but  if  this  cannot  be  ac- 

<:ourt,  by  a  true  ponstruction  of  the  instru-  complished  tlie  claim  of  the  heir  will  not 

inent  has  power  to  appoint  trustees,  to  ex-  be  defeated  by  appropriating  the  prop- 

^rdse  the  discretion  or  power  of  making  erty  to  another  and  different  object"  So 

the  beneficiaries  as  certain  as  the  nature  Chambers  v.  St.  Louis,  29  Mo.  543 ;  Beek- 

of  the  trust  required  them  to  be."    See,  man  v,  Bonsor,  23  K.  Y.  298.    In  this 

too.  Story  Eq.  Jur.,  {  1169  ;  Wms.  Ex'rs  latter  case  Comstock,  C.  J^  says :  "  (1.) 

(Gth  Am.  ed.)   1142.      In  Williams   v,  A  gift  to  charity  is  maintainable  in  thia 

Pearson,  38  Ala.  299,  Walker,  J.,  says :  state,  if  made  to  a  competent  trustee,  and 

"'  It  most  be  regarded  as  the  settled  law  if  so  defined  that  it  can  be  executed  as 

of  this  state  that  charitable  donations  are  made  by  the  donor  by  a  judicial  decree, 

^  far  exempted  from  the  mles  applicable  though  it  may  be  void  according  to  gen- 

to  other  trusts  that  it  is  not  necessary  to  eral  rules  of  law  for  want  of  an  ascer- 

their  validity  that   there  should    be  a  tained  beneficiary.    (2.)  In  other  respects 

frrantee  or  devisee  capable  of  taking  and  the  rules  of  law  applicable  to  charitable 

imlding  by  law  or  that  there  should  be  a  uses  are  within  those  which  appertain  to 
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tois  or  administrators  of  such  survivor^  should  in  their  or  his  discre- 
tion, will,  and  pleasure,  think  fit,  or  as  they  should  think  would  have 
been  agreeable  to  him,  if  living,  and  as  thef  laws  of  the  land  did  not 

prohibit.     Sir  J.  Leach,  Y.  C,  observed,  that  the  testator  had  not  fixed 

• 

trusts  in  general.    (8.)  The  ty  pre9  power  dared  bat  incapabJe  of  taking  the  legal 

is  unsuited  to  oar  institations  and  has  no  estate,    and   no    Irostee    appointed.    C 

existence  in  the  jorisprudenoe  of   this  Where  there  is  no  trustee  appointed,  and 

state  on  this  sabject.''    And  in  Downing  no  beneficiaiy  designated  with  sufficient 

V.  Marshall,  28  N.  Y.  866 :  '*  A  charitable  certainty. 

donation  precise  and  definite  in  its  par-        A.  The  donee  of  the  legal  estate  is 
pose,  Toid  at  law  because  the  beneficiaries  sometimes  held  incapable  nf  taking  beeaiue 
are  unascertained,  may  be  sastained  if  of  its  wrporate  eharader — sometimes  be- 
there  be  a  competent  trustee  to  take  the  cause  of  its  want  of  such  character.    In 
fund  and  effectuate  the  charity.''    To  the  addition  to  the  salutary  restriction  as  to 
same  effect^  see  Sherwood  v.  American  quantity  of  property  that  may  be  held  by 
Bible  Society,  4  Abb.  App.  227,  1  Keyes  a  religious  society,  mentioned  in  a  pre- 
661 ;  Groddard  v.  Pomeroy,  36  Barb.  (N.  vious  note  to  this  chapter,  the  statute  in 
Y.)  546,  where  Johnson,  J.,  says :  ''  It  New  York,  and  in  some  other  states,  pro- 
seems  to  be  now  settled  that  a  gift  to  a  hibits  a  devise  to  a  eorporation  unless  it  is 
charity,  if  there  is  a  competent  trustee,  expressly  authorized  by  its  charter  or 
although  there  is  no  ascertained  or  ascer-  other  statute  to  take  property  in  that 
tainable  beneficiary,  may  still  be  upheld,  way.    While  in  some  states,  where  there 
provided  the  cliaritable  use  is  so  clearly  is  no  statute  expressly  prohibiting  a  oor- 
and  certainly  defined  as  to  be  capable  of  poration  to  take  by  devise,  the  coartt 
being  specifically  executed  and  enforced,  have  held  it  incapable  of  so  doing  with- 
as  intended  by  the  donor,  by  judicial  de-  out  legislative    authority ;    see  State  v. 
cree."    In  Levy  v.  Levy,  33  N.  Y.  97,  Wiltbank,  2  Harring.  (Del.)  18,  where  it 
rev'g  40    Barb.  585,   in    the  words  of  was  held  that  a  religious  society  ooold 
Wright,  J.,  p.  121 :  "A  trustee  is  not  ne-  not  take  land  by  devise  for  parish  church, 
cessary  to  the  validity  of  a  trust,  for  a  being  only  authorised  by  statute  to  take 
use  being  well  declared,  the  law  will  find  by  deed;  and  to  the  same  effect,  State  v. 
a  trustee  wherever  it  finds  the  legal  es-  Walter,  2  Harring.  (Del.)  151.  In  Walker 
tate ;  and  the  definiteness  of  the  purpose  v.  ^Talker,  25  Ga.  420,   the  American 
of  the  trust  does  not  make  a  good  use  if  Colonization  Society  was  not  allowed  lo 
there  is  no  definite  object  or  beneficiary."  take  a  devise,  for  want  of  express  authoritr 
See  also  Paschal  v,  Acklin,  27  Tex.  196 ;  in  its  charter,  but  in  this  case  the  court 
and  an  absolute  devise  to  A,  with  inten-  appointed  the  executors  trustees  to  carrv 
tion  that  he  should  apply  it  to  certain  out  the  intention  of  the  testator;  nor  can 
charities,  he  knowing  nothing  about  the  a  foreign  corporation,  not  authorized  by 
devise    before    the    testator's    death,    is  laws  of  Illinois  to  take  by  devise,  Stark- 
valid,  though  not  enforceable  as  a  trust,  weather  v»  Am.  Bible  Society,  72  111.  ^; 
Schultz's   Appeal,   80    Penna.    St.   396.  nor  a  domestic  religious  society,  not  au- 
The  cases  illustrating  this  rule,  and  the  thorized  by  statute   to  take  by  devifie, 
exceptions  to  it,  may  be  considered  in  State  v,  Warren,  28  Md.  338 ;  Murphy  f. 
the  following  classes :      A.  Where  the  Dallam,  1  Bland  Ch.  529 ;  but  in  Ma»a- 
legal  estate  is  given  in  trust  to  a  trustee  chusetts  a  foreign  corporation  is  allowed 
who  is  not  capable  of  taking  by  devise,  to  take  by  devise,  Burbank  o.  Whitnev, 
B.  Where  the  beneficiary  is  definitely  de-  24  Pick.  146.    In   New  York,  on  the 
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upon  any  part  of  the  property  a  trust  for  a  charitable  use,  acfl  the 
court  could  not,  therefore,  devote  any  part  of  it  to  charity ;  he  had 
given  it  to  the  trustees  expressly  upon  trust,  and  they  could  not,  there- 
fore, bold  it  for  their  own  benefit ;  the  purposes  of  tlie  trust  being  so 

• 

other  Land,  aa  abore  menlioned,  a  cor-  Eq.  Jur.,  {  1170;  Theobald  on  Wills  185 ; 
poratioB  cannot  take  land  hy  devise  an-  Brewster  v.  McCall,  15  Conn.  274 ;  A7re8 
less  specially  anthorized  hj  statute,  Jack-  v.  Mead,  16  Conn.  291 ;  Am.  Bib.  Soc.  v. 
son  «.  Hammond,  2  Caines'  Caa.  387 ;  Mo-  Wetmore,  17  Conn.  181 ;  Craig  o.  Secrist^ 
Cartee  «.  Orphan  Asylum,  9  Cow.  437 ;  54  Ind.  420;  Preachers'  Aid  Soc.  v.  Rich,. 
Potter  9.  Chapin,  6  Paige  639 ;  Downing  45  Me.  552 ;  Howard  v.  Am.  Peace  Soc.^ 
f.  Manhall,  23  K.  Y.  366;  Ooddard  «.  49  Me.  288;  Wlnslow  v.  Camming,  3 
Pomeroy,  36  Barb.  646;  White  v.  How-  Cash.  358;  Tacker  v.  Seamen's  Aid  Soc, 
ard,  52  Barb.  294;  affirmed,  46  N.  Y.  7  Mete.  188;  Sutton  v.  Cole,  3  Pick.  232; 
144;  Holmes  v.  Mead,  52  N.  Y.  332.  Parker  v,  Cowell,  16  N.  H.  149;  Chapin 
This  role,  however,  does  not  restrict  the  v.  School  District,  35  N.  H.  445 ;  Wright 
power  of  a  corporation  to  take  personal  «.  Methodist  Epis.  Ch.,  Hoffm.  Ch.  (N.  Y.) 
property  by  will,  Sherwood  v.  Am.  Bible  202;  Banks  v.  Phelan,  4  Barb.  80;  Dick- 
Soc,  4  Abb.  App.  227, 1  Keyes  561 ;  Am.  son  v.  Montgomery,  1  Swan  (Tenn.)  348 : 
Tnct  Soc.  V.  Atwater,  30  Ohio  St.  77.  McBride  «.  Elmer,  2  Hahit.  107 ;  Bald- 
In  Leasore  v.  HQl^as,  7  Serg.  &  B.  313,  win  v.  Baldwin,  3  Halst  Ch.  211 ;  N.  Y. 
Tilghman,  C.  J.,  says:  "The  English  Conference  v  Clarkson,  4  Halst.  Ch.  (N. 
Statutes  of  Mortmain  are  in  part  inap-  J.)  541 ;  Smith  v.  Smith,  11  C.  E.  Gr.  139; 
plicable  to  this  country  and  in  part  ap-  Minot  v.  Boston  Asylum,  7  Mete.  416 ; 
plicable  and  In  force.  They  are  so  far  in  De  Camp  v.  Dobbins,  2  Stew.  (N.  J.) 
force  that  all  conveyances  by  deed  or  36;  Leferre  v.  Leferre,  59  N.  Y.  434; 
will  of  lands,  tenements  or  hereditaments  Hombeck  v.  Am.  Bib.  Soc.,  2  Sandf.  Ch. 
nmdeto  a  body  corporate  are  void  nnless  133;  Ne wall's  App.,  24  Penna.  St.  197 ; 
sanctioned  by  charter  or  act  of  assembly."  Frierson  v.  Gen.  Ass.  Pres.  Ch.,  7  Heisk. 
It  has  been  held,  nevertheless,  that  the  683 ;  Button  v.  Am.  Tract  Soc.,  23  Vt. 
object  of  such  a  statute  as  that  of  New  336;  McAllister  v.  McAllister,  46  Vt.  272. 
York,  prohibiting  a  corporation  to  take  See,  too,  Kilvert's  Tr.,  12  L.  B.,  Eq.  183 
lands  by  devise  unless  specially  author-  (1871),  where  a  gift  was  made  to  the 
ized  to  do  so,  was  made  to  limit  testators  society  for  the  relief  of  the  widows  and 
and  not  corporations,  and  therefore  the  orphans  of  the  clergy  in  the  diocese 
State  of  Ohio  will  not  give  effect  to  sach  of  W.,  and  there  was  no  such  society,  but 
provision  of  the  State  of  New  York,  by  two  similar  societies,  one  in  each  arcli- 
prohibiting  the  American  Bible  Society,  deaconry  of  the  diocese,  one  of  the  latter 
incorporated  in  New  York  with  general  took  as  the  legatee  intended.  See,  tofv 
power  to  hold,  purchase  and  convey  real  Alchin's  Tr.,  14  L.  R,  Eq.  230,  where  a 
property,  but  not  specially  authorized  to  legacy  was  given  to  Kent  County  Hospi- 
take  by  devise,  from  taking  by  devise  in  tal,  and  there  was  none  such,  but  a  Kent 
Ohio,  Am.  Bib.  Soc  o.  Marshall,  15 Ohio  St  County  Ophthalmic  Hospital,  a  Kent  and 
537; Thompson 9. Swoope,24 Penna. St. 474.  Canterbury  Hospital,  and  a  West  Kent 
In  general,  however,  a  mere  misruh  General  Hospital,  and  the  gift  was  divided 
"Mr  or  mitdeaeriptum  of  the  corpora-  between  the  last  two,  as  together  filling 
Uon  intended  is  construed  to  be  immate-  the  place  of  a  general  county  hospital, 
rial,  if  the  corporation  can  be  clearly  On  the  other  hand,  where  the  trustee 
identified.  Perry  on  Trusts,  2  730 ;  Story  named  in  the  will  is  a  volunUiry  wiineor- 
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general  and  undefined^  they  must  fail  altogether^  and  the  next-of-kin 
become  entitled. 

So,  in  Ellis  v.  Selby,  («)  where  a  bequest  for  such  charitable  or  oOwr 
purposes  as  the  trustees  and  survivors  or  survivor  of  them^  his  execu- 

poraied   soeietyf  some   states    have    still  7  Allen  243,  Chapman,  J.,  sajs:   ''It 

-upheld  the  trusts  (and  even  provide  a  must  be  considered  as  settled  that  a  tniftt 

trustee  if  the  unincorporated  body  had  no  for   the  use  of  a  well-known  religions 

officer   or    other    person    authorized   to  community  (Friends)  is  valid,  though  the 

j-eceive  the  gift).    See  Perry  on  Trusts,  community  may  be  a  voluntary  body  and 

i  730;  Story  £q.  Jur.,  {  1169.    See  also  not  incorporated."    In  BartleU  v.  Nye,  4 

'Carter  v.  Balfour,  19  Ala.  814 ;  Williams  Mete.  378,  a  devise  to  the  Am.  fiib.  Soc. 

%\  Pearson,  38  Ala.  299,  where  Judge  (which  was  unincorporated)  was  held  to 

Walker  says,  "it  must  be  regarded  as  the  be  valid,  so  lar  as  to  vest  the  legal  title 

itettled  law  of  this  state,  that  charitable  in  the  persons  chai^ged  with  the  said 

•donations  are  so  far  exempted  from  the  trust    See,  too.  Tucker  v.  Seamen's  Aid 

rules  applicable  to  other  trusts,  that  it  is  Soc,  7  Mete.  188 ;  Washburn  v.  Sewall,  9 

not  necessary  to  their  validity  that  there  Mete.  280 ;  Burbank  v,  Whitney,  24  Pi^ 

ehould  be  a  grantee  or  devisee,  capable  of  146 ;   Parker  v.  Cowell,  16  N.  H.  149 ; 

taking  and  holding  by  law,  or  that  there  Wright  v.  Meth.  Epis.  Gh.,  Hoflm.  Ch. 

should  be  a  cestui  que  tmat  so  definitely  202.    But  not  the  members  of  an  unin- 

•described  as  to  enable  a  court  of  equity  to  corporated    society,      Vanderbolgen   v. 

•execute  the  trust  upon  its  ordinary  prin-  Yates,  3  Barb.  Gh.  242.    It  was  held  in 

'Ciplee."    Chatham  v.  Brainaid,  11  Gonn.  Banks  v.  Phelan,  4  Barb.  80,  in  1848,  that 

60 ;  Am.  Bib.  Soc.  v.  Wetmore,  17  Conn,  an  unincorporated  Boman  Catholic  church 

181.    In  Green  «.  Dennis,  6  Gonn.  293,  oould  take  a  legacy.    And  to  the  sune 

.and  in  Brewster  v.  McCall,  16  Gonn.  274  effect  see  Hombeck  v.  Am.  Bib.  Soc^  2 

(both  commented  on  in  the  later  case  of  Sandfl  Ch.  (N.  Y.)  133.     Both  of  the 

the   Am.    Bib.    Soc.    v.   Wetmore,    ubi  cases  last  mentioned  were,  however,  over- 

.«upra),  a  voluntary  unincorporated  society  ruled  in  1856,  by  Owens  v.  Miss.  Soc, 

was  held  to  be  incapable  of  taking  the  14  K.  Y.  380,  which  last  case  has  been 

-legal  title,  when  that  alone  was  in  question,  since  followed  as  the  law  of  New  York. 

So,  too,  McCord  v.  Ochiltree,  8  Blackf.  15,  In  this  case  it  was  held  that  the  Metbo- 

where    the   devisee   was   a   theological  dist  Gen.  Am.  Missionary  Society  was  not 

■seminary,  notv  incorporated,  and  was  held  a  competent  trustee.    Other  states  have 

capable  in  equity  of  taking,  though  inca-  adhered  to  the  rule  above  given.    See 

pable  at  law ;  Cruse  v.  Axtel,  50  Ind.  49  ,*  Mclntire  v.  Zanesville  C  A  M.  Co.,  9 

but  oofUrOj  Grimes  v,  Harmon,  35  Ind.  Ohio  203 ;    Zimmerman   v.   Anden,  6 

246,  cited  below;  Preacherq*  Aid  Society  Watts  &  S.  218;  Thomas  v.  Ellenmaker, 

«.  Bich,  45  Me.  552,  Tenney,  C.  J.,  say-  1  Pars.  Gas.  98.    So  a  gift  to  a  Friends' 

ing  in  this  case :  "  A  bequest  to  charitable  meeting,  Pickering  v.  Shotwell,  10  Penna. 

uses  to  an  unincorporated  society  may  be  St.  23 ;  or  even  to  a  religious  uninoor- 

-enforced  by  virtue  of  the  statute  of  43  porated  society  without  designation  of 

Elisabeth,  which  has  been  regarded  as  a  the  purpose  or  use,  Judge  Strong  making 

part  of  the  common  law  of  this  state,  even  a  distinction  in  this  case  between  a  nat- 

if  it  oould  not  be  made  efiectual  without  ural  person  and  an  artificial  being  having 

that  statute."    And  in  Dexter  v.  Gardner,  but  one  and  that  a  charitable  object,  the 

(«)  7  Sim.  352,  [affirmed  1  My.  &  Cr.  286.] 


CHAP*  IX.,  §  I.]         GIFTS    TO    CHARITABLE  TJSB3.  415 

tors  or  administrators,  should  think  fit,  without  being  aooountahle  to 

any  person  or  persons  whomsoever  for  such  their  disposition  thereof^ 
was  held  not  to  be  a  bequest  absolutely  devoting  the  property  to 
charity ;  Sir  L.  Shadwell,  V.  C,  said,  "  Here  the  testator  has  expressly 

ciiancter  of  the  laUer  determining  the  which  case  it  is  well  established  that  there- 
character  of  the  gill,   Evangelical    As-  need  be  no  certain  grantee.    See  Antones- 
Kmbly's   Appeal,    35   Penna.    St.    316;  v.  Eslava,  9  Port  (Ala.)  527;  Bryant  c. 
Bethlehem  t.  PerReverance  Co.,  81  Penna.  McCandlej,  7  Ohio  135 ;  Cincinnati  tv 
Sc  445.     But  see  eonira,  an  early  case  White's  Lessees,  6  Pet  431;  Beattj  r. 
(1846),  where  a  conyeyance  to  the  (anin-  Knrtz,  2  Pet.  566 ;  Dartmouth  College 
corporated)  "  employers  of  the  school  at  v;  Woodward,  4  Wheat  518 ;  Vincennc^ 
A,"  which  was  a  private  school  and  not  University  v.  State  of  Indiana,  14  Ho>\'.. 
1  charity,  was    held    only  to  vest  the  274;  Pawlet  v,  Cranch,  9  Cranch  292;: 
equitable   interest  in  the  grantees,  the  Ould  v.  Washington  Hospital,  5  Otto  303 ;: 
legal  title  remaining  in  the  grantor.  Kirk  Witman  v.  Lex,   17  S.  &  R.  88.      But 
V.  King,  3  Penna.  St  436.    In  Gibson  v.  other  states  have  held  a  gift  to  be  wholly 
McCall,  1  Rich.  L.  (S.  C.)  174,  a  legacy  inoperative  when  the  only  person  design 
to  an  unincorponited  church  was  held  nated  as  trustee  to  take  the  legal  title  wns- 
t^lid.    So,  too,  the  early  case  of  Magill  a  voluntary  or  unincorporated    society, 
t.  Brown,  Bright  346,  and  so  Burr's  Ex'r  Thus  in  Grimes  v.  Harmon,  35  Ind.  246,. 
f.  Smith,  7  Vt  241.    To  the^  same  effect  Judge  Buskirk,  in  an  able  opinion,  held 
is  Inglis  V.  Trustees  of  Sailors'  Snug  Har^  a  devise  to  the  orthodox  Protestant  cler- 
bor,  3  Pet  99,  where  a  devise  to  the  gymen  of  D.,  who  were  neither  organized 
Chancellor  of  New  York,  Mayor  of  New  nor  incorporated,  to  be  void.     See,  too,. 
York  and    others    (subsequently  inoor-  State  v.  Warren,  28  Md.  338,  where  a  gift 
porated),  for  the  erection  of  a  marine  to  a  church,  organized  but  not  incorpora> 
hospital  and  asylum,  was  held  to  be  valid,  ted,  failed  on  that  ground.    In  the  woi-ds 
the  legal  title  being  subject  to  the  trust  of  Judge  Miller,  in  that  case:    "As  a 
until  the  incor|)oration  of  the  devisees,  general  rule  it  is  clear  that  a  bequest  or 
See,  too,  Pawlet  v.  Clark,  9  Cranch  292,  devise  to  an  unincorporated  association  is- 
in  which  case  a  grant  to  the  unincorpora-  void   and  it  is  only  by  virtue  of  that 
t«d  inhabitants  of  a  town  for  a  church  peculiar  jurisdiction  exercised  by  courts 
^lebe  was  upheld.  of  equity  in  regard  to  charitable  uses  that 
And  a  gift  for  an  orphan  asylum  or  other  such  bequests  have  ever  been  sustained."' 
charity  to  fceincorporcrfed,  has  been  frequent-  And  in   Barker  v.  Wood,  9  Mass.  419. 
ly  held  to  be  valid;  see  Milne  v.  Milne,  17  where  the  devise  was  to  the  inhabitants 
1a.  (0.  S.)  46  ;  Sewall  t>.  Cai^ll,  15  Me.  living  in  the  parish   of  B.,  which  was 
414;Shapleighr.Pill8bury,lGreenl.(Me.)  not  incorporated;  or  to  a  town  for  inad« 
271,  where  the  gift  was  by  grant  to  the  missible  charitable  purposes,   Chapin  v, 
Ant  gospel  minister  who  should  settle  in  School   Dist,  35    N.  H.  445  ;    or    any 
A,  and  the  grantor  was  held  to  be  a  unincorporated   society,   Owens  v.  Miss, 
tmstee  until  there  should  be  a  person  Soc.,  14  N.  Y.  380 ;  Downing  v,  Marshall,, 
w  aw  to  take  the  grant;  Kimball  v.  23  N.  Y.  366;    Sherwood  v.  Am.  Bil>. 
TJniversalist  Society,  34  Me.  424;  Swasey  Soc.,  4  Abb.  App.  227,  1  Keyes  561 ;  or 
T.  Am.  Bib.  Soc.,  57  Me.  526.    But  see  an  indefinite  body,  such  as  "the  people 
wifro,  Leonard  v.  Bell,  1  N.  Y.  Sup.  Ct.  of  the  United  Stales,"  Levy  v.  Levy,  83- 
(T.  &  C.)  608.    On  the  like  principle  are  N.  Y.  97 ;  White  v,  Howard,  52  Barb, 
dedications  of  land  to  a  public  use,  in  294,  affirmed  46  N.  Y.  144;  Holland  r. 
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drawn  a  distinction  between  charitable  purposes  and  other  purposes ; 
and  I  must,  therefore,  take  it  that  he  meant  either  charitable  purposes 
or  purposes  not  charitable ;  but  whether  the  purposes  not  charitable 
were  to  be  purposes  which  might  give  a  beneficial  interest  to  the  trus- 

Peck,  2  Ired.  Eq.  (N.  G.)  255.    In  Meth.  other  institution,  and  points  out  all  the 

£pi8.  Church  v.  Bemington,  1  Watts  218,  details,  so  that  there  is  certainty  in  the 

it  was  held  that  the  gift  to  an  unincor-  purposes  and  objects  of  the  charity,  and 

porated  religions  society  would  have  been  appoints  no  trustees,  or  if  the  trustees  £ul 

valid  if  all  the  members  had  resided  in  for  any  reason,  courts  will  appoint  othei 

Pennsylvania.      In   the  following  cases  trustees,  for  such  is  the  plain  intention  of 

also,    gifts  were    held  void   where    the  the  donor ;  and  it  is  a  maxim  of  courts 

donee  was  an  unincorporated  body:  White  never  to  allow  a  certain  and  valid  trust 

V.  Hall,  2  Cold.   (Tenn.)  77;   Heiss  t>.  to  fail  for  want  of  a  trustee.    In  such 

Murphy,  40  Wis.  276 ;  Buth  v.  Oberbnin-  cases,  the  courts  say  that   there  is  no 

ner,  40  Wis.  238.    It  may  be  added  that  ground  to  suppose  that  the  discretion  of 

a  municipal  corporation  is  in  general  con-  any  particular  trustee  has  anything  to  do 

sidered  capable  of  taking  as  trustee  for  with  the  essence  of  the  gift.    Again  if  a 

public  uses  in  the  town,  such  as  street  im-  testator  makes  a  bequest  for  a  charitable 

provements,  public  buildings,  relief  of  use  in  the  most  general  and  indefinite 

the  poor,  &c.    See  Fellows  v.  Miner,  119  terms,  and  appoints  trustees  to  exercise 

Mass.  541 ;  Webb  v.  Neal,  5  Allen  575 ;  their  discretion  in  selecting  the  objects 

Sutton  V.  Cole,  3  Pick.  232;  or  for  the  and  in  reducing  the  general  intent  to  a 

benefit  of  poor  emigrants,  Chambers  v.  particular  and  practical  application,  and 

St.  Louis,  29  Mo.  543 ;  for  the  support  of  such  trustees  fail  for  any  reason,  withoot 

the  ministry,  Bapt.  Soc.  v.  Wilton,  2  N.  having  exercised  their  discretion  or  power 

H.  508 ;  for  administering  a  fund  given  of  appointment  in  reducing  the  general 

for  the  purchase  and  display  of  United  and  indefinite  charity  to  a  practical  oer- 

States  flags,  Sargent  v.  Combh,  64  N.  H.  tainty  of  administration,  courts  will  be 

18;  Philadelphia  v.  Elliot,  3  Bawie  170;  governed  by  the  intention  of  the  donor, 

for  erecting  a  hospital  for  the  indigent,  in  determining  whether  they  will  appoint 

blind  and  lame,  Perin  v.  CSarey,  24  How.  other  trustees  to  exercise  the  power  given 

465;    for  support  of   orphans    and    for  to  the  first  trustees  named  in  the  will, 

schools,  Vidal  v.  Girard's  Heirs,  2  How:  If  the  power  given  to  the  first  trustees  is 

127.    And  only  the  state  as  parens  pairia  a  personal  trust  and  confidence,  the  court 

can  question  the  right  of  a  municipal  should  not  appoint  other  trustees  to  ezer- 

corporation  to  accept  and  administer  such  cise  that  power,  contrary  to  the  intentioa 

trust,  Girard's  Heirs  v.  Phila.,  7   Wall,  of  the  donor ;  but  the  court  ought  to  set 

1  ;    Vidal    v,    Girard's    Heirs,    2   How.  upon  liberal  principles  of  constraction  ia 

191.  finding   such    intention.     If  a   testator 

B.  The  rule  may  be  considered  as  es-  makes  a  general  and  indefinite  bequest  to 

tablished  that  equity  will  not  suffer  a  charity,  or  to  the  poor,  or  to  religion,  sad 

tiust,  charitable  or  otherwise,  to  fail  for  appoints  no  trustee,  but  plainly  refers 

want  of  a  trustee.      Story  £q.  Jur.,  {  such    appointment   to   the    court,  there 

1169;  2  Bedfield  on  Wills  630.    On  this  would  seem  to  be  no  impropriety  in  the 

head  Mr.  Perry,  in  his  work  on  Trusts,  {  court  appointing  a  trustee,  according  to 

731,  .says:    "If  a  testator  creates  a  trust  the  plain  intent  of  the  donor,  leaving 

for  a  particular  charitable  purpose  as  for  such  trustee  to  find  his  power  in  the  will 

a  school,  hospital,  almshouse,  church,  or  of  the  donor.    But  if  a  testator  makers 
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tees,  or  some  other  purposes,  the  testator  has  nowhere  made  clear.     It 
IS  anoertain  whether  the  trust  was  to  be  for  charitable  purposes  or  for 

Tsgae  and  indefinite  gift  to  charity,  and  of  a  trast,  for,  a  use  being  well  declared, 
names  no  Irostee,  and  gives  no  power  to  the  law  will  find  a  trust  wherever  it  finds 
the  court  to  appoint,  there  is  no  power  the  legal  estate,  and  the  definiteness  of 
in  the  American    courts  to  administer  the  purpose  of  the  trust  does  not  make  a 
inch  an   inchoate    and   imperfect  gift."  good  use,  if  there  is  no  definite  object  or 
See,  too,  Williams  v,  Pearson,  38  Ala.  beneficiary."    In   Urmej  v.  Wooden,   1 
299.    In  the  words  of  Walker,  J.,  in  this  Ohio  St  160,  it  was  held  that  the  court 
'aae :  "  Where  an  ascertainable  object  would  provide  a  trustee  for  a  gift  "  to  the 
recognized  as  charitable  is  designated  hj  use  of  the  poor  and  needy  "  of  a  town- 
tlie  donor  in  general  or  collective  terms,  ship.   In  McGirr  v,  Aaron,  1  Penr.  &  W. 
■as  the  poor  of  a  given  county  or  parish,  (Pa.)  49,  a  charitable  gift  to  a  Roman 
or  the  clergymen  of  a  particular  denomi-  Catholic    priest    of    an    unincorporated 
nation  having  charge  of  churches  within  church  was  not  allowed  to  fail  for  want 
a  specified  district,  the  gift  or  l^;acy  will  of  a  trustee.    See,  too,  McLain  v.  School 
be  upheld  by  courts  of  equity.    Nor  is  it  Directors,  51  Penna.  St.  196 ;  Zeissweiss 
any  objection  to  the  validity  of  such  a  v.  James,  63  Penna.  St.  465 ;  Burr's  ExV 
gift  that  the  donor  has  appointed  no  trus-  v.  Smith,  7  Vt.  241 ;  Stone  v.  Griffin,  3 
tee  or  that  the  trustee  appointed  is  inca-  Vt.  400.   See,  too,  McAllister  v.  McAUis- 
pabie  of  taking  the  legal  interest.    If  the  ter,  46  Vt.  272,  where  a  gift  for  the  edii- 
object  of  a  charitable  donation  can  be  as-  cation  of  the  freedmen,  with  no  trustee 
certained  the  want  of  a  trustee  will  be  named,  was  sustained.    But  in   New  v. 
supplied  by  appointment  by  a  court  of  Bonaker,  4  L.  B.,  Eq.  655,  a  bequest  to 
equity,"  Bull  v.  Bull,  8  Conn.  47  (where  the  President  and  Vice  President  of  the 
the  trustees  named  were  dead] ;  Treat's  United  States,  and  the  Governor  of  the 
Appeal,  30  Conn.  113 ;  Birchard  v,  Scott,  State  of  Pennsylvania  for  the  time  being, 
39  Conn.  63 ;  Walker  v.  Walker,  25  Ga.  to  endow  a  college    for    instruction  in 
420,  where  the  devisee  (thd  American  moral  philosophy,  and  for  the  advocacy 
Colonization  Society)  was  held  unable  to  of  the  natural  rights  of  the  negroes  to 
lake  for  want  of  express  authority  in  its  civil  equality,  was  suffered  to  fail   for 
•charter,  and  the  court  appointed  trustees ;  want  of  a  trustee,  on  refusal  of  the  United 
Preachers'  Aid  Society  v.  Rich,  45  Me.  States  government  and  the  Governor  of 
552 ;  Swasey  v.  American  Bible  Society,  Pennsylvania  to  accept  the  trust,  it  being 
57  Me.  526.    So  where  the  corporation  held  that  the  whole  object  failed  with  the 
named  as  trustee  was  dissolved  before  tes-  refusal  of  the  designated  tnistees. 
tator's  death,    Bliss  v.  American  Bible  C.  Where  there  is  neither  competent 
Society,  2  Allen  334 ;  Brown  v.  Kelsey,  2  trustee  nor  definite  beneficiary  in  accord- 
Cosh.  243.    So  where  the  donee  was  a  ance  with  the  foregoing  rules,  the  gift, 
voluntary  society,  dissolved  before  testa-  though  charitable,  will    generally  fail, 
tor's     death,    Winslow  v,  Cutaiming,    3  Ayres   v.  Methodist    Church,  3    Sandf. 
Cush.  358 ;    Nortli    Adams  r.  Fitch,  8  (Super.  Ct,  N.  Y.)  351 ;  Beekman  v,  Bon- 
Gray  421 ;  Washburn  v.  Sewall.  9  Mete,  sor,  23  N,  Y.  298 ;  Bridges  v.  Pleasants, 
280 ;  Sanderson  v.  White,  18  Pick.  328 ;  4  Ired.  Eq.  (N.  C.)  26 ;  Gallego  v.  Att.- 
Masoo  V.  Methodist  Episcopal  Church,  12  Gen.,  3  Leigh  ( Va.)  450.    For  further  on 
C  E.  Qr.  47 ;  Shotwell  «.  Mott,  2  Sandf.  this  whole  subject  of  indefiniteness,  see 
Cb.  46.    In  the  words  of  Mr.  Justice  the  note  at  the  end  of  this  section,  on  the 
Wright,  in  Levy  v.  Levy,  33  N.  Y.  121,  jurisdiction  of   the    English  Court    of 
*'A  trustee  is  not  necessary  to  the  validity  Chancery. 
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purposes  not  charitable.  Then  it  is  nothing  more  than  if  he  had  given 
an  estate  to  A  or  to  B,  which  would  be  void :  and  mj  opinion  is,  that 
the  gift  of  this  portion  of  the  personal  estate  is  void  for  unoertaiaty/' 

So  in  Williams  v.  Kershaw,  {()  the  testator  directed  his  trustees  to 
apply  the  residue  of  his  pei^sonal  estate  to  and  for  such  benevolent, 
charitable  and  religious  purposes  as  they  in  their  discretion  should 
think  most  advantageous  and  beneficial.  It  was  ^decided  by  Lord 
Cottenham,  when  M.  B.,  that  the  gift  was  void  for  uucertainty.^ 

[And  in  Kendall  v.  Granger,  (u)  where  the  trustees  were  directed  to 
dis[)06e  of  the  residue  for  the  relief  of  domestic  distress,  assisting  indi- 
gent but  deserving  individuals,  or  encouraging  undertakings  of  general 
utility,  in  such  mode  and  proportions  as  their  own  discretion  might 
suggest,  irresponsible  to  any  person  or  {>ersons  whatsoever;  Lord 
Langdale,  M.  R.,  decided  that  the  gift  was  void  for  uncertainty.  He 
said  that  to  make  the  bequest  valid,  it  must  he  obligatory  on  the 
trustees  to  apply  the  whole  (x)  of  it  in  charity ;  it  was  not  a  question 

[(0  5  L.  J.  (N.  S.)  Ch.  S4,]  5  CI.  A  446;  Chamberlain  v.  Stearns,  111  Mass. 

Fin.  111.  267.     In  this  caae,  Judge  Gray  says : 

4.  In  Norris  v.  Thomson,  4  C.  E.  Gr.  "The  word  'benevolent'  of  itself  with- 
(N.  J.)  807,  affirmed  5  Id.  489,  a  gift  to  out  anything  in  the  context  to  qualify  ^^ 
"such  benevolent,  religious  or  charitable  restrict  its  ordinary  meaning,  clearly  in- 
institutions  as  executor  may  think  pro-  eludes  not  only  purposes  which  ar^ 
per'*  was  held  to  be  indefinite  and  void,  deemed  charitable  by  a  court  of  equitr 
In  the  words  of  Zabriskie,  C. :  "It  is  but  also  any  acts  dictated  by  kindnes', 
conceded  that  by  the  English  decisions  good  will  or  a  disposition  to  do  good,  the 
the  words  *eharUable  and  religious*  are  objects  of  which  liave  no  relation  to  the 
sufficiently  definite,  and  it  is  contended  promotion  of  education,  learning  or  reli- 
that  by  the  same  authorities  the  word  gion,  the  relief  of  the  needy,  the  sick  or 
*  benevolent*  is  not,  and  that  a  gift  to  6e-  the  afflicted,  the  support  of  public  work» 
nevolent  objects  or  benevolent  institutions  is  or  the  relief  of  public  burdens,  and  can- 
void.  The  word  benevolent  is  certainly  not  be  deemed  charitable  in  the  technical 
more  indefinite  and  of  far  wider  range  and  legal  sense."  "  On  the  other  hand  it 
than  charitable  or  religious;  it  would  in-  has  been  held  by  this  court  and  the 
elude  all  gifts  prompted  by  good  will  or  House  of  Lords  that  *  benevolent'  when 
kind  feeling  towardsthe  recipient,  whether  coupled  with  '  charitable '  or  any  eqniva- 
an  object  of  ohnrity  or  not.  The  natural  lent  word  or  used  in  such  connection  tT 
and  usual  meaning  of  the  word  would  so  applied  to  such  public  institutions  orct>r- 
extend  it.  It  has  no  legal  meaning.  The  porations  as  to  manifest  an  intent  to  mak* 
word  ' charitable*  has  acquired  a  settled  it  synonymous  with  charitable  must  hu^'^ 
limited  meaning  in  law,  which  confines  effect  according  to  that  intent" 
it  within  known  limits."  Sfee  also,  to  the  [(u)  5  Beav.  303.  See  also  Thomson  v. 
same  effect,  DeCamp  r.  Dobbins,  2  Stew.  Shakespear,  John.  612,  1  D.,  F.  A  J.  399; 
(N.  J.)  36 ;  Adye  r.  Smith,  44  Conn.  In  re  Jarman's  Estate,  8  Ch.  D.  5S4 
60;    Saltonstall    v.    Sanders,    11     Allen         (r)  See  James  r.  Allen,  3  Mer.  17. 
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whether  the  trustees  might  apply  the  fond  to  a  charitable  purpose,  but 
whether  by  the  words  of  the  will  they  were  bound  to  do  so.  To  make 
the  bequest  valid  it  must  be  obligatory  on  them ;  he  thought  there 
were  older  cases,  showing  that  where  charitable  purposes  were  men- 
tioned, the  court  would  have  taken  care  that  the  application  should 
have  been  made  to  those  purposes,  but  he  was  bound  by  the  later 
decisions. 

Nor  will  the  addition  of  an  ascertained  object  to  the  charitable  and 
the  indefinite  objects  save  the  tnist :  for  consistently  with  the  will  the 
whole  might  still  be  applied  to  the  indefinite  object  Thus,  in  Down 
V.  Worrall,  (y)  where  the  trust  was  for  charitable  or  piom  uses  at  the 
diBcretion  of  the  trustees  or  otherwise  for  the  benefit  of  the  testator's 
sister  and  her  children ;  one  of  the  trustees  died  whil^part  of  the  fund 
was  still  unappointed,  (z)  and  Sir  J.  Leach,  M.  R.,  held  that  the  unap- 
pointed  part  was  undisposed  of  and  belonged  to  the  next-of-kin. 

Such  being  the  rule,  the  terms  of  the  trust  will  first  be  closely 
examined  to  see  whether,  though  not  the  most  correct  or  ^IJjiepS^ 
most  appropriate  for  describing  only  a  charitable  object,  ^^S^^Sf^ 
they  ought  not  in  fair  construction  to  be  so  confined.  ^S^S^^" 
Thus,  in  Dolan  v.  Macdermot,  (a)  where  the  trust  was  to  lay  out  '^  in 
such  charities  and  other  pubUo  purposes  as  lawfully  might  be  in  the 
parish  of  T.,''  as  the  trustees  should  think  proper,  it  was  held  that  the 
words  ''other  public  purposes ^^  meant  purposes  efusdem  generis,  i.  e. 
charitable,  and  that  they  were  used  only  as  filling  up  a  description  of 
purposes  which,  although  charitable  within  the  statute  Eliz.  (and  in 
*that  sense  included  in  ''charities'^  were  not  within  'the  popular 
meaning  of  the  word  "  charities.'' 

Again,  in  Pocock  v.  Att-Gren.,  (6)  where  a  testator,  after  giving 
aevenil  charitable  l^acies  out  of  a  particular  fund,  directed  the  residue 
of  it "  to  be  given  by  his  executors  to  such  charitable  institutions  as 
he  should  by  any  future  codicil  give  the  same,  and  in  default  of  any 
such  gift,  then  to  be  distributed  by  his  executors  at  their  discretion ;" 
the  testator  made  no  further  codicil,  and  it  was  held  that  the  direction 
in  fiivor  of  charity  ran  through  the  whole  sentence :  that  the  testator 

(y)  1  My.  A  K.  561.    That  "  pious "  whole. 
DNi  are  not  diaritable,  see  Heath  V.  Chap-       (a)  L.  R,  5  Eq.  60»  3  CSi.  676.    Conealt 

Bum,  2  Dzew.  417.  Ellis  v.  Selbj  as  to  the  efiect  of  omitting 

(i)  No  question  was  xaised  rsgsiding  the  word  **  public." 
ths  qypointed  parti  bnt  acrording  to  the       (6)  8  Gh.  D.  842.     CL  Wheeler  v. 

caaei,  the  bequest  was  void  as  to  the  Bheer,  Mos.  288,  cit  1  Mer.  91,  97. 

2d  [*217] 
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intended  to  choose  the  charitable  institutions  himself,  but  that  if  he 
failed  to  do  so  his  executors  were  to  choose  them. 

The  foregoing  cases^  where  the  gifts  were  held  void  for  oncertaintjr, 
Distinction  must  bc  distiuguisheil  from  those  where  the  bequest  is  for 
isforeharii^      a  charitable  purpose,  and  for  another  ascertained  oUect: 

able  and  other      ^      ,  ,  ,      ,  i        ,  i  / 

atemiained  ob-    for  here,  cveu  though  the  amount  to  be  devoted  to  each 

jeotfi,  though  '  ^ 

apportton-  object  be  not  specilSed,  and  the  apportionment  be  left  to 
^^^"^^^  the  discretion  of  trustees,  yet  the  trust  is  such  that  the 

court  can  control  the  execution  of  it  so  far  as  to  see  that  the  trustees 
appropriate  no  part  of  the  benefit  to  themselves ;  whereas  in  the  former 
cases  the  non-charitable  object,  (which  may  absorb  the  whole,)  is  so 
indefinite  as  to  be  wholly  beyond  the  control  of  the  court;  and  to  hold 
that  such  a  gift  is  valid,  would  be  in  efiect  to  hold  the  trustees  entitled 
for  their  own  benefit  ^ 

5.  The  reader's  attention  is  called  to  the  beneficiallj.    In  18G6,  in  the  case  of  the 

following  English  cases  where  the  ques-  Att-Gen.  v.  Marchant,  3  L.  B^  £q.  424, 

tion  has  been  as  to  the  disposition  to  be  where   the  whole   fond   was  gi^en   to 

made  of  a  surplus  after  paying  the  amount  charily  in  amounts  named,  it  was  declared 

spedficallj  given  to  charity — this  surplus  to  be  the  general  rule  that  the  increased 

generally  arising  from  increase  of  the  income  of  the  fund  should  be  divided 

income  of  the  fund :  Mayor  and  Council  pro  rata   among   the   charities^  subject, 

of  Beverly  v.  Att.-Gren.,  6  H.  L.  Cas.  310  however,  to  the  discretion  of  the  ooart. 

(1857).    In  ihis  case  there  was  a  devise  In  1871,  in  the  case  of  the  Mcht  Tsylon^ 

in  trust  of  a  farm,  renting  then  for  j^7,  Ck>. «.  Att-Gen.,  6  L.  B.,  Ch.  App.  51%  a 

to  pay  £10  per  annum  to  one  charity,  £10  devise  wss  made  to  the  company  to  the 

to  another  charity,  and  £20  to  a  third  intent  and  upon  the  condition  that  they 

charity  after  life  estate  to  testator's  sister  provide  twelve  poor  men  and  twelve  poor 

and  as  to  taxes,  "  which  the  trustees  can-  women  with  certain  garments,  at  spediied 

not  spare  out  of  the  overplui  of  rent,  viz.  prices,  and  accumulate  residue  of  income, 

£7  (for  the  farm  is  now  let  for  £47,)"  and  repair,  and,  when  necessary,  rebuild 

shall  be  taken  out  of  the  first  two  gifts,  the  premises  devised.    Here  the  company 

The  income  having  increased  to  £180,  it  was  held  to  take  all  increase  of  income  as 

was  held  that  the  trustee  (the  municipal  trustee  for  charity,  affirming  11  Lb  B.,  £q- 

corporation)  was  enititled   to   take   the  85,  and  distinguishing  the  case  from  that  of 

excess  over  £40  beneficially,  following  the  wax  chandlers,  which  was^  however, 

the  case  of  South  Molton,  5  H.  L.  Cas.  1,  afterwards  reversed  and  made  to  conform 

and  reversing  the  Master  of  the  Bolls,  15  to  this  decision.  In  1878,  in  the  case  of  the 

Beav.  540.  This  case  was  followed  in  1 860  Att-Gkn.  v.  Wax  Chandlers'  Co.,  6  L.  B, 

by  that  of  the  Att.-Gen.  v.  Dean  of  Wind-  H.  L.  1,  reversing  8  L.  B.,  £q.  452,  a  like 

eor,  8  H.  L.  Cas.  893,  which  was  a  devise  decision  was  reached  as  to  increase  of 

in  the  will  of  Henry  VIII.  to  the  Dean,  income  of  a  devise  to  distribute  £8—^ 

^.,  of  Windsor,  4;harged  with  specific  15s.  to  charity,  and  66.  to  the  oorporatioa. 

sums  to  be  paid  to  th^  Poor  Knights  of  This  case  can  be  readily  distinguished 

Windsor,  and  the  income  having  greatly  from  that  of  the  Mayor  and  Council  of 

increased,  the  Dean,  ^.,  took  the  increase  Beverly  v.  Att-Gen.,  first  above  cited,  ai 
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The  objects  among  whom  the  trustees  are  to  apportion  the  testator's 


bounty  being  sufficiently  definite,  are  not  to  be  disap-  TnutoM  de- 
pointed  by  the  trustees  refusing  to  exercise  their  power  or  ^i^^^'^^i 
dying  before  doing  so.    In  such  event,  the  court  will  «itt*ny. 
divide  €b.e  fund  equally  among  the  several  objects,  upon  the  principle 
that  equality  is  equity. 

Thus,  in  Att.-Gen.  t;.  Doyley,  (o)  where  a  testator  directed  his  trus- 
tees and  the  survivor,  and  the  heirs  of  such  survivor,  to  dispose  of  his 
property  to  such  of  his  relations  of  his  mother's  side  as  were  most 
deserving,  and  for  such  charitable  purposes  as  they  should  also  think 
most  proper :  one  of  the  trustees  declined  to  act,  and  Sir  J.  Jekyll,  M. 
B.,  directed  that  one-half  of  the  property  should  go  to  the  testator's 
relatives  on  the  mother's  side,  and  the  other  half  to  charitable  uses. 

So,  in  Saulsbury  v.  Denton,  {d)  where  a  testator  bequeathed  a  fund 
to  be  at  the  disposal  of  his  widow  by  her  will,  therewith  '''to  apply  a 
port  to  the  foundation  of  a  charity  school  or  such  other  charitable 
endowment  for  the  poor  of  O.  as  she  might  prefer,  and  under  sudi 
restrictions  as  she  might  prescribe ;  and  the  remainder  to  be  at  her 
disposal  among  the  testator's  relatives  as  she  might  direct :  the  widow 
having  died  without  exercising  her  power  of  apportioning  the  fund,  it 
was  held  by  Sir  W.  P.  Wood,  V.  C,  that  the  gifk  was  not  void,  but 
that  the  court  would  divide  the  fund  in  equal  moieties. 

In  Adnam  v.  Cole,  (e)  where  a  testator  bequeathed  the  residue  of  his 
personal  estate  (consisting  partly  of  leasehold  property)  to  trustees 
upon  trust  to  lay  out  the  same  in  building  such  a  monument  to  his 
memory  as  they  should  think  fit,  and  in  building  an  organ  gallery  in 
the  parish  church,  it  was  held  by  Lord  Langdale,  M.  B.,  that  the 
trustees  had  not  rightly  exercised  their  discretion  in  applying  the  whole 
to  the  monument,  and  he  referred  it  to  the  master  to  ascertain  in  what 
proportion  the  residue  ought  to  be  divided  between  the  two  objects. 

This  case,  it  will  be  observed,  differs  from  the  preceding,  in  the 
mode  of  division  adopted  by  the  court ;  the  specific  nature  of  the  objects 
enabling  the  court  to  apportion  the  fund  between  them  without  resort- 
ing to  the  expedient  of  cutting  the  knot  by  equal  division.    But  the 

that  was  not  a  devise  in  tnuty  bat  an  (d)  8  K.  A  J.  629. 

absolate  gift  with  s  condition  to  do  a  («)  6  Bear.  868.    The  trust  for  bnild- 

specific  thing.  ing  the  organ  gallery  failed  of  conrBe 

(e)  4  Yin.  Abr.  485,  2  Eq.  Gas.  Ab.  under  9  Qeo.  11.,  c.  86,  bo  fiur  as  it  depended 

194^  7  Yes.  58,  n.  on  the  leaseholds. 
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9 

case  is  ^ually  an  authority  against  holding  the  bequest  void  for  uncer- 
tainty. (/) 

And  if,  instead  of  a  trust  for  a  charitable  and  another  definite  object, 
there  be  a  trust  for  a  charitable  or  another  definite  object,  as  tni8tee» 
shall  appoint,  there  would  be  an  implied  trust  for  both  in  default  of 
appointment]  (g)  , 

The  policy  of  early  times  strongly  favored  gifts,  even  of  land,  to 
Pdu«7  of  early  charitable  purposes.    Thus,  not  only  was  no  restraint  im- 

tJniM  In  ngard 

tobhutty.  posed  ou  such  dispositions  by  the  early  statutes  of  wills, 
but  the  act  of  43  Eliz.,  c.  4,  as  construed  by  the  courts,  tended  greatly 
to  facilitate  gifts  of  this  nature,  such  act  having  been  held  to  authorise 
testamentary  appointments  to  corporations  for  charitable  uses,  (&)  and 
even  to  enlarge  the  devising  capacity  of  testators,  by  rendering  valid 
devises  to  those  uses  by  a  tenant  in  tail ;  (t)  '^and  also  by  a  copyholder, 
without  a  previous  surrender  to  the  use  of  the  will,  (k)  though  it  waa 
admitted  that  the  statute  did  not  extend  to  the  removal  of  perscnal 
disabilities,  such  as  infancy,  lunacy,  and  the  like.  (I) 

To  the  same  poliqr  we  may  ascribe  that  rule  Of  construction  presently 
considered,  by  the  efieet  of  which  property  once  devoted  to  charity  was 
never  allowed  to  be  diverted  into  any.  other  channel,  by  the  failure  or 
uncertainty  of  the  particular  objects.  At  the  commencement  of  the 
eighteenth  century,  however,  the  tide  of  public  opinion  appears  to  have 
flowed  in  an  opposite  direction,  and  the  legislature  deemed  it  necessaiy 
to  impose  further  restrictions  on  gifts  to  charitable  objects;  from  the 
nature  of  which  it  may  be  presumed  that  the  practice  of  di^osing  by 
will  of  lands  to  charity  had  antecedentiy  prevailed  to  such  an  extent 
as  to  threaten  public  inconvenience.  It  appears  to  have  been  oonrid- 
ered,  that  this  disposition  would  be  sufficiently  counteracted  by  pre- 
venting persons  from  aliening  more  of  their  lands  than  they  ohoBe  to 
part  with  in  their  own  lifetime ;  the  supposition  evidently  being,  that 

(/)  In  like  manner,  if  there  are  sereral  PhilL  497.    But  see  Thompson  ti.  Thomp- 

charitaUe  olgects,  and  the  share  of  each  son,  1  ColL  899,  8  Jnr.  839.] 

is  undefined,  the  court  will  direct  in-  (A)  Flood's  case,  Hob.  186.    [But  see 

quiries  to  ascertain  the  proportion  due  to  1  D.  A  War.  808, 4^  5.] 

each,  In  re  Bigle/s  Trost,  86  L.  J.,  Ch.  {%)  Att-Gen.  v.  Bye,  2  Vera. 468;  Att- 

147;  or,  if  that,  from  the  nature  of  the  Qea.  v.  Durdett,  Id.  766.    See  alio  8  Gh. 

gift)  is  impracticable,  will  make  equal  Bep.  164. 

diyision  among  the  charities^  Hbare  «•  (k)  BiTettfs  caae^  Moore  890^  pL  126S^ 

Osborne^  L.  R,  1  £q.  686.  8  Gh.  Bep.  220. 

{g)  Brown  v.  IBggs,  4  Yes.  708,  6  Yes.  (Q  See  OoUinson's  casa^  Hob.  186. 
496,  8  Yes.  661 ;  Fordyce  v.  Bridges,  2 
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men  were  iu  little  danger  of  beiDg  perDiGiously  generous  at  the  sacrifioe 
«f  tiieir  own  personal  enjoyment,  and  when  aninfluenced  by  the  near 
prospect  of  death.  Aooordingly,  the  stat.  of  9  Greo.  II.,  c  g|^  9  q^  q^ 
36|  (osuallj,  bat  rather  inaccurately,  called  the  statute  of  ^  ^' 
mortmain,)  enacted,  that  from  and  after  24th  June,  1736,  no  heredita- 
mentB,  or  personal  estate  (m)  to  be  laid  out  in  the  purchase  Nohei«dita- 

'        *^  ^    /  *  menta,  or  per* 

of  hereditameuts,  should  be  given,  conveyed,  or  settled  to  j^^^J^^j^ 
or  upon  any  persons,  bodies  politic  or  corporate,  or  other-  ^f^h^JJJSjjJ* 
wise,  for  any  estate  or  interest  whatsoever,  or  any  ways  SJpoJidofor 
charged  or  encumbered,  in  trust  or  for  the  benefit  of  any  S^SaduJU* 
chariiable  uses  whatsoever,  (n)  unless  such  gift  or  settle-  S^dSSuST* 
ment  of  hereditaments  or  personal  estate  (other  than  stocks  o£^oe^%o. 
in  the  public  funds)  be  made  by  deed  indented,  (o)  sealed  and  delivered 
in  the  presence  of  two  credible  witnesses,  (p)  twelve  calendar  months 
before  the  death  of  the  donor,  including  '^'the  days  of  the  execution 
and  death,  and  enrolled  (r)  in  chancery  within  six  calendar  months 
afier  the  execution,  and  unless  such  stocks  be  transferred  six  calendar 
months  before  the  death,  and  unless  the  same  be  made  to  take  effect  in 
posBession  {s)  for  the  charitable  use,  and  be  without  any  power  of  revo- 
cation, reservation,  {£)  trust,  &c.,  for  the  benefit  of  the  donor,  or  of  any 
persons  claiming  under  him. 

[(»)  A  voluntary  oovenant  to  pay  a  the  oonyeyanoe  to  trustees  is  by  one  deed, 

«am  to  a  charity  after  ooyenantor's  death  and  the  declaration  of  trost  by  another, 

is  void  under  this  act»  so  fiur  as  it  would  see  24  Vict,  c.  9,  {{  2,  4;  25  Vict,  a  17, 

affect  chattel  real  assets,  Jeffiries «.  Alex-  {{.  1,  8^  4.     A  deed   conveying  to  a 

aoder,  8  H.  L.  Cas.  594,  and  see  S.  C.  as  charity  land  already  in  mortmain  does 

to  validity  of ''devices  to  evade  the  stat-  not  require  enrolment,  Ashton  «.  Jones, 

Qte,"  and  as  to  the  object  of  the  act;  and  28  Beav.  460. 

Fox  «^  Lownds,  L.  IL,  19  £q.  453.    As  to        («)  /.  e.,  giving  the  right  to  possession, 

tabieription  fund,  and  as  to  parol  declara-  Fisher  «.  Brierley,  10  H.  L.  Gas.  159.  Af 

tion  of  trust,  see  Giidlestone  «.  Greed,  10  to  actual  retention  of  possession  by  the 

Hare  480.  donor,  not  expressly  authorised  by  the 

(a)  A  conveyance  of  land  to  church-  deed,  furnishing  evidence  of  a  secret  re- 

vudens  and  overseers  of  a  parish  to  servation,  S.  G.  and  Way  v.  East,  2  Drew, 

boild  a  poor-house,  under  59  Geo.  m.,  c.  44.    A  lease  for  years  to  take  efiect  in 

12,  is  not  within  the  act,  Bomaby  v.  possession  within  one  year  is  good,  26  and 

BaiBby,  4  H.  A  N.  690.  27  Vict,  c.  106.] 

(0)  The  deed  need  no  longer  be  in-        {t)  This  does  not  preclude  the  donor 

Rented,  24  Vict,  c.  9,  {  1.  from  reserving  to  himself  a  power  of 

(p)  In  Wickham  v.  M.t>f  Bath,  L.  B.,  regulating  the  charity,  2  Gox  301.    See 

1  £q.  17,  it  was  held  that  the  witnesses  also  1  Mer.  827.    [And  by  24  Vict,  a  9, 

must  not  only  be  present,  but  subscribe  {   1,  certain  restrictive   covenants  and 

the  attestation  clause.  other  provisions  are  now  permissible. 

o)  As  to   copvliolds,  and  cases  where 
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[The  2d  section  provides^  that  purchases  for  valuable  coDsideratioo 
shall  not  be  avoided  by  the  death  of  the  grantor  within 
the  twelve  months^  leaving,  however,  such  purchases  sub- 
ject to  the  other  conditions  imposed  by  the  act.  (tt)  The  3d  section 
declares  all  gifts,  conveyances,  settlements,  of  any  hereditaments,  or 
of  any  estate  or  interest  therein,  or  of  any  charge  or  encumbrance 
affecting  or  to  affect  any  hereditaments,  &c.,  not  perfected  according  to* 
the  act,  void.  The  4th  section  excepts  from  the  operation  of  the  act 
the  two  universities  of  Oxford  and  Cambridge,  and  the  collies  thereof,, 
and  the  scholars  upon  the  foundation  of  the  colleges  of  Eton,  Win- 
chester, or  Westminster.  The  6th  section  puts  a  restriction,  since 
removed,  {x)  on  the  number  of  advowsons  to  be  held  by  any  sach 
collie.    The  6th  section  excepts  Scotland  from  the  act.] 

The  act  extends  to  ^  leaseholds  and  money  secured  on  mortgage,. 
wbAtspedM  whether  in  fee  or  for  years,  (y)  [or  by  deposit  of  title^ 
w^^^  deeds,  {z)  and  to  arrears  of  interest  on  any  such  mort- 
****"**■  gage :]  {d)  and  even  to  judgment  debts,  so  fSsur  as  thqr 

(«)  On  this  section  see  Price  v.  Hatha-  within  the  act,  whether  the  sale  of  the 

way,  6  Mad.  804;  Milbank  v,  Lambert,  real  property  is  expressly  directed  by 

28  Bear.  206 ;  and  9  Geo.  IV.,  c.  S5 ;  24  the  testator,  or  only  made  neoessaiy  by 

Yict,  c.  9,  22  1,  3,  4 ;  26  Vict,  c.  17,  {2  ^^  amount  and   circnmstances  of  the 

2,  5 ;  27  Vict.,  c.13,  {  4 ;  29  and  30  Vict.,  gift ;  Jeffries  v.  Alexander,  8  H.  L.  Cm. 

0.  67.  694  (1860) ;  Brook  v.  Bradley,  4  L.  B., 

(x)  46  Geo.  in.,  c.  101.]  Eq.  106,  affirmed  3  L.  R,  Ch.  Appi  672^ 

6.  What  constitutes  an  interest  in  land  (1868). 

within  the  meaning  of  the  English  mort-  An  camuUy  (based  on  a  share  in  the 

main  acts,  has  been  a  question  much  de-  proceeds  of  sale  of  land)  left  to  the  testa* 

bated  there.    In  the  general  absence  of  tor,  is  not ;  Marsh  v.  Att.-Gen.,  2  Johns. 

American  mortmain  laws,  it  is  of  less  A  H.  61  (1860). 

practical  importance  here,  but  a  brief  An  unpaid  premium  for  a  leaaCf  which 

note  is  made  of  the  later  cases  in  Eng-  is  a  lien  on  the  land,  is ;  Shepheard  v. 

land,  many  of  which  are  more  fuUy  con-  Beetham,  6  L.  B.,  Gh.  D.  697  (1877). 

sidered  in  the  text.  A  leasehold  is ;  Aspinwall  v.  Bonne,  29 

Land  in  a  foreign  etnmtry  is  not  within  Beav.  462  (1861),  Bomilly,  M.  B.,  saying 

the  act ;  Whicker  v.  Hume,  7  H.  L.  Gas.  in  this  case :  "  1  have  always  considered 

124 ;  Beaumont  v.  Oliveira,  6  L.  B.,  £q.  the  statute  to  mean,  that  whatever  might 

634>  affirmed  4  L.  B.,  Gh.  App.  309.  be  its  legal  character  and  in  whatever 

Proceeds  of  real  property  in  England  are  form  it  might  be  disposed  of^  no  interest 

(y)  Att-Gen.   v.    Graves,  Amb.  166 ;  462.    [See  {  8  of  the  act,  and  Toppin  v. 

Att.-Gen.  v.  Caldwell,.  Id.  636 ;  AtL-Gen.  Lomas,  16  C.  Bi  169.] 

V.  Meyrick,  2  Ves.  44;  Att-Gen.  v.  Earl  (z)  Alexander  v.  Brame,  SO  Beav.  153; 

of  Winchelsea,  3  B.  C.  C.  373 ;  S.  C,  nom,  Lucas  v.  Jones,  L.  B.,  4  £q.  73. 

Att.-Gen.  v.  Hurst,  2  Cox  364 ;]  White  v.  (a)  lb. 
Evans^  4  Ves.  21 ;  Currie  v.  Pye,  17  Ves. 
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operate  as  a  chai^  on  real  estate.  (6)  And  where  a  testator  had 
beqaeathed  his  personal  ^estate  upon  trusts  for  a  charitj,  and  after* 
wards  contracted  to  sell  real  estate^  it  was  held  that  his  lien  on  the 
property  for  the  purchase-money  was- ''an  interest  in  land''  within  the 
meaning  of  the  statute,  and  aeoordinglj  oould  not  pass  with  the  rest 
of  his  personal  estate,  (o) 

Again,  where  A,  being  entitled  to  certain  sums  of  monej  which 
were  to  be  raised  by  the  execution  of  a  trust  for  sale  of  g^^  oHMsed 
real  estate,  bequeathed  all  his  personal  estate  to  B,  who  tSJUS^f^ 
Borvived  A,  and  afterwards  died,  haying  bequeathed  the  ™*  ^^  '•^■^ 

in  knd  ooold  puB  to  a  charity  by  de-  Trust,  32  Beay.  191  (18S3).  Attention 
ym,"  18  also  called  to  the  following  Taloable 
Improvement  eerHfieaieSf  water  works  de-  note  of  Mr.  Wharton,  in  Adand  v.  Lewis, 
bentnres,  Ac,  charged  on  the  undertak-  9  C.  B.  (N.  S.)  46  (Am.  ed.) :  "  In  some 
ing,  rates^  Ac,  are ;  duff  v.  duSf  2  L.  of  the  earlier  American  cases  shares  in 
B.,  Ch.  D.  222  (1875);  Holdsworth  «.  turnpike  and  railroad  companies  and 
Davenport,  8  L.  B.,  Ch.  D.  185  (1876) ;  other  corporations  dealing  in  land  have 
Qiandler  v.  Howell,  4  L.  B.,  Ch.  D.  651  been  held  to  be  real  estate  and  descend!- 
(1875);  especially  if  secured  by  mo^  ble  ss  such:  Willes  v,  Cowles,  2  Conn, 
gage  of  the  land,  Alexander  v.  Brame,  567;  Price  v,  "Price,  6  Dana  109;  see 
30  Beay.  153  (1861) ;  Chandler  v.  Howell,  Cape  Sable  Co.'s  case,  3  Bland's  Ch.  606. 
^  mpra.  If  this  be  so  it  might  perhaps  be  con- 
So^  also,  a  legacy  secured  by  charge  on  tended  that  the  members  of  such  a  cor- 
harbor  toUs,  Ion  v.  Ashton,  28  Beay.  379  poration  have  a  direct  interest  in  the 
(1860) ;  on  a  raUwaijf  debenture  with  mort-  land  itself,  in  other  words  that  the  cor- 
gsgee  rights,  Attree  v.  Hawe,  87  L.  T.  B.  poration  should  be  considered  as  a  sort 
(N.S.)  399  (1877);  but  not  a  simple  rail-  of  partnership  with  limited  liability, 
way  debenture,  Mitchell's  Estate,  6  L.  B.,  For  it  is  difficult  to  see  except  upon  some 
Ql  D.  655  (1877);  nor  railway  shares,  such  hypothesis  how  the  nature  of  the 
Taylor  «.  Idnley,  2  DeG.,  F.  &  J.  84,  corporation  proper  can  determine  the 
affirming  1  QUL  67 ;  nor  sAoret  in  stock  character  of  a  corporator's  rights.  The 
company,  Bennett  v.  Blain,  15  C.  B.  (N.  tendency  of  the  decisions  is  now  however 
8.)  518 ;  nor  shares  in  a  land  company  for  to  treat  such  shares  as  personal  property 
INuchasing  and  improving  land,  Entwistle  and  indeed  they  are  usually  made  such 
V.  Davis,  4  L.  B.,  £q.  272  (1867);  but  by  statute:  Johns  v.  Johns,  1  Ohio  St. 
when  there  is  an  option  given  with  the  351 ;  Arnold  v.  Buggies,  1  B.  I.  165 ; 
gift,  that  it  be  invested  in  real  securities  Tipjiets  v.  Walker,  4  Mass.  596 ;  Howe  v, 
or  government  funds,  or  in  the  former  Starkweather,  17  Mass.  243;  Busseli  v. 
with  power  to  change  to  the  latter,  the  Temple,  3  Dana's  Abr.  108.  There  is 
gift  will  be  upheld,  Qraham  v.  Pater-  doubtless  great  practical  convenience  in 
noster,  31  Beav.  30  (1862) ;  Beaumont's  the  latter  doctrine  which  excludes  many 

(b)  CoUinson  v.  Pater,  2  B.  &  My.  344.  71.    [See  also  Shepheard  v,  Beetham,  6 

[And  see  Jefiries  v,  Alexander,  8  H.  L.  Ch.  D.  597  (lien  for  premium  payable  on 

Gas.  594.]  grant  of  lease).] 

(e)  Harrison  v.  Harrison,  1  B.  &  My. 
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reeddae  of  her  personal  estate  to  diarity ;  it  was  oontended,  iha^  as 
the  period  for  raising  the  sums  in  question  had  arrived  in  the  lifetime 
of  B^  (though  they  were  not  actually  raised  until  after  her  decease,)  it 
was  a  breach  of  dutj  in  the  trustees  not  to  raise  them^  and  this  neglect 
ought  not  to  invalidate  the  gift,  especially  as  the  charities  had  no  right 
to  elect  to  take  it  as  land ;  but  Sir  J.^Leach,  Y.  C,  held^  that  these 
SQins,  constituting  an  interest  in  land  at  the  testatrix's  jdeath,  could  not 
legally  be  given  to  the  charities,  (d)  [And  it  makes  no  difference,  as 
sometimes  supposed,  (e)  whether  B  (in  the  above  case)  was  alone 
entitled  to  the  whole  proceeds  of  the  land  directed  to  be  sold,  and 
entitled,  therefore,  to  take  the  land  unconverted ;  or  whether  he  was 
entitled  only  to  a  share  of  the  proceeds,  or  to  a  sum  payable  thereout 
In  either  case,  if  the  real  estate  has  not  in  fact  been  sold  before  B's 
death,  his  interest  is  then  an  interest  in  land  and  within  the  statute.  (/) 
''It  may  very  well  be,"  said  Lord  Cairns,  ''that  no.  one  of  the  sev^ 
persons  entitled  to  the  proceeds  could  insist  upon  entering  on  the  land, 
or  taking  the  land,  or  enjoying  the  land  qua  land,  but  the  interest  of 
each  one  of  them  is,  in  my  opinion,  an  interest  in  land/']  (g) 

If  the  pecuniary  gift  is  partly  charged  upon  land  and  partly  personal, 
it  will  be  void  pro  tanto.    And  therefore,  where  a  testator 


•nd  partly  dcvised  a  freehold  estate  to  be  sold,  and  the  produce 
proionio.  applied,  together  with  so  much  of  the  personal  estate  as 

should  be  necessary,  to  secure  an  annuity  of  £30  for  the  life  of  A,  and 
*after  his  death,  the  principal  to  go  to  a  charity ;  the  freehold  estate 
not  being  sufficient  to  raise  the  money,  it  was  held  that  the  beqne^t 

embarraaBiiig  qu€8tioii8  whioh  must  other-  {d)  Att-Qen.  v.  Harlej,  5  Mad.  ZSL 

wise  arise  between  hein  and  ezecatoza  [(e)  Marsh  v.  Att.-Gen.  2  J.  A  K  61; 

where  the  companjr  also  possesses  and  Lucas  v,  Jones,  L.  R.,  4  £q.  78. 

deals  with  personal  property  as  is  most  (/)  Conversely  where  a  testator,  hsv- 

often  the  case.    It  seems  also  the  most  ing  a  reTcrsionaiy  interest  in  penoDslty, 

ooneot  on  principle,  because  the  rights  which  during  the  'life  of  the  tenant  for 

of  the  shareholder,  so  £ftr  as  he  can  be  life  (who  survived  him)  was  subject  to  a 

considered  as  distinct  from  the  corpora-  power  of  investment  in  real  securideii 

tion  itself  only  extend  to  compelling  the  but  which  was  never  so  invested,  be- 

latter  to  employ  the  corporation  property  queathed  it  to  a  charity,  the  bequest  was 

for  its  legitimate  purposes  and  to  share  held  valid.    The  actual  condition  of  th» 

in  any  profits  arising  therefrom  and  are  fimd  when  it  fell  in  was  the  criterion,  lo 

therefore  strictly  in  the  nature  of  rights  re  Beaumont^s  Trusts,  32  Beav.  191. 

of  action.  See  Union  Bank  of  Tennessee,  (g)  Brook  v.  Badley,  L.  R,  8  Qi.  ^^ 

V,  State,  9  Yerg.  119 ;  Brightwell  v.  Mai-  See  also  Aspinall  v.  Bourne,  29  Bea^ 

lory,  10  Yerg.  196 ;   State  v.  Franklin  462 ;  Cadbury  v.  Smith,  L.  bI,  9  £q*  ^ 

Bank,  10  Ohio  91 ;  Slayroaker  v.  Gettys-  Thus  Shadbolt  v.  Thorton,  17  Sim.  49,  u 

buig  Bank,  10  Barr  373."  overruled.] 
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was  good  as  to  the  residue^  which  was  raised  out  of  the  personal 
estate.  (/) 

[By  the  older  authorities  the  act  was  held  to]  extend  to  every 
description  of  property  savoring  of  the  realty;  as,  the  PropeHy 
privilege  by  a  grant  from  the  crown  of  laying  chains  in  rwaty. 
the  river  Thames  for  mooring  ships ;  (g)  canal  shares ;  (A)  and  money 
secured  by  assignment  of  turnpike  tolls,  (z)  or  of  the  poor's  rate  and 
county  rates,  (i)     [These  authorities   were  followed  in  Early  deouona 
comparatively  recent  times  by  similar  decisions  regarding  oanai  shares 
money  secured  by  mortgage  of  the  rates  imposed  on  the  ^^"^ 
occupiers  of  houses  by  improvement  commissioners,  (/)  or  by  mortgage 
of  railway,  (m)  harbor,  (n)  dock,  (o)  or  canal,  {p)  tolls,  all  which  are 
commonly   called   debentures.  (9)     All  these  were  held  within  the 
plain  words  of  the  act,  '^  charges  or  encumbrances  affecting  heredita- 
ments." 

But ''  the  current  of  modern  decisions  is  against  the  older  cases,  and 
while  there  is  to  be  discovered  an  inclination  formerly  to  carry  the 
provisions  of  the  act  beyond  the  legislature,  the  tendency  of  modem 
decisions  has  been  the  other  way.''(7')  And  it  is  now  settled  that 
shares  in  all  joint  stock  companies  or  partnership,  whether  shu«s  in  joint 
incorporated  or  not,(«)  having  power  to  hold  land  for  !d^notwS£in 
trading  purposes,  (t)  where  such  land  is  vested  in  the  cor-  ****  *^ 
poration  or  in  individuals  (as  the  case  may  be,)  in  trust  only  to  use  the 

(/)  Waite  V.  Webb.  6  Mad.  71.  {p)  InreLaDgham's  Tni8t»  10  Har6446. 

(g)  Negoa  v.  Oonlter,  Amb.  867.  (q)  If  the  debenture  was  in  fonn  a 

(h)  Howse  V.  Chapman,  4  Yes.  M2 ;  bond  or  promissory  note  for  money  boiv 

[Tomlinfion  v,  Tomlinson,  9  Bear.  459.]  rowed  on  the  credit  of  the  nndertakingy 

(t)  Knapp  V.  Williams,  4  Yes.  480,  n. ;  but  not  by  assignment  of  the  tolls  or  of 

[Aahton  «.  Lord  Langdale,  4  De  G.  A  S.  the  undertaking,  it  was  held  not  within 

402.]  the  act,  Myers  v.  Perigal,  16  Sim.  583; 

(k)  Finch  «.  Squire,  10  Yes.  41.  and  per  Wood,  Y..  C,  In  re  Liangham's 

[(Q  Thornton  v.  Kempson,  Kay  592 ;  Trust,  mp, ;  and  Bunting  v.  Marriott,  19 

Chandler  «.  Howell,  4  Ch.  D.  651 ;  see  Beay.  163  (Tothill  Fields  Improvement), 

also   Howse    v.    Chapman,  4  Yes.  542  (r)  Per  Lord  St.  Leonards,  2  D.,  M.  A 

(where,  however,  the  form  of  security  is  .  G.  619. 

not  given) ;  Toppin  v.  Lomas,  16  C.  B.  (s)  As  to  companies  or  partnerships 

159  (Westminster    improvement  bonds  not  incorporated,  see  Myers  v.  Perigal,  11 

having  the  benefit  of  a  general  mortgage  C.  B.  90,  2  D.,  M.  &  G.  599 ;  Watson  «. 

of  hmds) ;  Cluff  v.  Clufi)  2  Ch.  D.  222  Spratley,  10  Ezch.  222  (case  on  the  stat 

(consol.  stock  of  Metrop.  Bd.  of  Works),  of  frauds) ;  Hayter  v.  Tucker,  4  K.  A  J. 

(m)  Ashton  v.  Lord  Langdnle,  mp,  243 ;  and  the  authorities  cited  in  those 

(fi)  Ion  VI  Ashton,  28  Beav.  379.  cases. 

(0)  Alexander  v.  Brame,  30  Beav.  153.  {t)  See  10  and  11  Yict.,  c.  78, 
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land  for  the  purpose  of  profit  as  part  of  the  stock  in  trade^  even 
though  the  undertaking  be  based  entirely  upon  the  holding  of  land^ 
as  in  the  cases  of  railway,  dock,  ^market,  gas,  canal,  miniug,  and 
land-jobbing  companies,  and  also,  of  course,  where  the  holding  of  land 
is  only  incidental  to  the  business,  as  in  the  case  of  banking  and  aasar- 
ance  companies,  are  exempted  from  the  operation  of  the  act  («)  The 
exemption  does  not  depaid  on  the  clause  frequently  inserted  in  acts 
and  deeds  of  settlement  declaring  shares  to  be  personal  estate  and 
transmissible  as  such,  {x)  nor  on  the  nature  of  the  business,  (y)  bat  on 
the  nature  of  the  individual  shareholder's  interest.  ^  The  true  way 
to  test  it,''  said  Lord  St.  Leonards,  in  Myers  t;.  Perigal,  (z) ''  would  be 
to  assume  that  there  is  Feal  estate  in  the  company  vested  in  the  proper 
persons  under  the  provisions  of  the  partnership  deed.  Could  any  of 
the  partners  enter  upon  the  lands,  or  claim  any  portion  of  the  real 
estate  for  his  private  purposes?  Or,  if  there  was  a  house  upon  the 
land,  could  any  two  or  more  of  the  members  enter  upon  the  occupation 
of  such  house?  I  apprehend  they  clearly  could  not;  they  would  have 
no  right  to  step  upon  tlie  land ;  their  whole  interest  in  the  property 
of  the  company  is  with  reference  to  the  shares  bought,  which  represent 
their  proportions  of  the  profits.  No  encumbrancer  of  an  individual 
member  of  the  company  would  have  auy  such  right,  la  short,  a 
member  has  no  higher  interest  in  the  real  estate  of  the  company  than 
that  of  an  ordinary  partner  seeking  his  share  of  the  profits,  out  of 
whatever  property  those  profits  might  be  found  to  have  resulted." 
And  the  fact  that  by  the  dissolution  of  a  company  the  shareholders 
may  become  specifically  interested  in  the  real  property  is  to  be  consid- 
ered as  a  remote  event,  and  no  more  avoiding  a  bequest  of  a  share  to 
a  charity  than  a  like  bequest  of  a  simple  contract  debt  would  be 

(u)  Att-Gen.  v.  Giles,  6  L.  J.  (N.  S.)  ruling  Ware  v,  Cumberl^e,  20   Bear. 

Ch.  44;  Sparling  r.  Parker,  9  Beav.  450;  503,  and  Glynn  v,  Morris,  27  Beav.  218. 

Walker  v,  Milne,  11  Beav.  507 ;  Thomp-  Shares  in  a  railway  company,  whose  line 

son  V.  Thompson,  1  Coll.  381 ;  Hilton  v.  is  leased  to  another  company  at  a  rent, 

Giraud,  1  De  G.  &  8,  183 ;   Ashton  v.  are  on  the  same  footing,  Linley  v.  Taylor, 

Lord  Langdale,  4  De  G.  &  S.  402 ;  Myers  1  Giff.  67,  2  D.,  F  &  J.  84. 

V.  Perigal,  16  Sim.  633 ;  In  re  Langham's  (x)  10  Hare  449.    A  deed  would  of 

Trust,  10  Hare  446 ;  Edwards  v.  Hall,  11  course  be  insufficient  for  the    purpose, 

Hare  1,  6  D.,  M.  &  G.  74 ;  Bennett  v.  Baxter  v.  Brown,  7  M.  &  Gr.  210.  Besides 

Blair,  16  C.  B.  (N.  S.)  518  (corn-ex-  personalty,unle8S  "pure,"  is  within  the »cL 

change) ;   Hayter  v.  Tucker,  4  K.  <&  J.  (y)  Entwistle  v.  Davis,  L.  R,  4  £q. 

243  (cost-book  mine) ;  Entwistle  v.  Davis,  272,  stated  below. 

L.  R.,  4  Eq.  272  (land  company) ;  over-  (f )  2  D.,  M.  A  G.  620. 
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avoided^  because  it  might  ultimately  beoome  a  judgment  debt,  and 
thus  a  charge  upon  realty,  (a) 

^This  doctrine  was  fully  adopted  in  Eutwistle  t;.  Davis^  (6)  where 
shares  in  land  companies  established^  one  for  the  purpose  of  buying^ 
improving^  letting  and  selling  land^  the  other  for  raising  by  subscrip- 
tion a  fand  out  of  which  every  member  should  receive  the  amount  or 
value  of  his  share  for  the  erecting  or  purchase  of  a  dwelling-house,  or 
other  real  or  leasehold  estate,  (giving  satisfactory  mortgage  security 
for  the  advance,)  were  held  by  Sir  W.  P.  Wood  not  to  be  within  the 
statate.     In  neither  case  could  a  shareholder  claim  any  portion  of  the 
land  which  was  held  by  the  company  for  the  purposes  of  its  business* 
If,  in  the  case  of  the  second  company,  an  option  had  been  given  to 
every  shareholder  of  taking  a  plot  of  land,  the  Y.  C.  thought  some- 
thing might  have  been  said.    And  if  the  land  of  a  company  or  part* 
nership  be  vested  in  any  person  in  trusty  not  for  the  purposes  of  the 
undertaking  generally,  but  for  the  individual  shareholders  or  partners 
in  proportion  to  their  shares,  then  such  shares  are  an  interest  in  land 
witiiin  the  meaning  of  the  act  Greo.  II.,  for  then  the  individual  share- 
holder would  have  power  to  call  upon  the  trustee,  not  merely  for  lus 
share  of  the  profits,  but  for  part  of  the  very  land  itself,  which,  in  the 
cases  previously  considered,  he  could  not  do.  (o) 

The  current  of  decision  regarding  debentures  has  also  been  reversed.. 
The  course  taken  was  this.    It  was  held  in  Q.  B.  that  a  Railway  de- 
mortgage  by  a  railway  company  by  assignment  of  the  j^^^^ 
**  undertaking '^  and   tolls  would  not  support  ejectment  "^oq^ 
against  the  company.     Coleridge,  J.,  said  it  was  a  pure  question  of 
oonstrnction ;  that  the  word  "  undertaking  '^  was  ambiguous ;  it  might 
possibly  include  the  laud;   but  if  it  did,  the  instrument  gave  the 

(a)  See  5  Beav.  442,  2  D.,  M.  &  G.  Holdsworth,    Z   U.   A  Wei.  422;   nor 

620,  7  Id.  525, 10  Exch.  222,  245,  L.  B.,  within  {  17,  Dancuft  v.  Albrecht,  12  Sim. 

4  £q.  276.    Whether  shares  of  the  nature  189.    So  (as  to  {  4)  shares  in  a  cost-book 

now  under  consideration  are  goods  and  mine,  Hayter  v.  Tucker,  4  K.  A  J.  243 ;. 

chattels  within  the  bankrupt  act,  see  £z  Watson  v.  Spratlej,  10  Exch.  222 ;  Powell 

parte  Vauxhall  Bridge  Company,  1  GL  v,  Jessop,  18  G.  B.  837 ;  Walker  v.  Bart- 

A  J.  101,  and  In  re  Lancaster  Canal  Com*  lett^  Id.  845.     Shares   in   the   Chelsea 

pany,  Dilworth's  case,  Mont  &  Bli.  94.  Waterworks  Co.  were  held  (before  1  Vict.^ 

On  the  nature  of  shares  as  qualification  c  26,)  to  pass  by  unattested  codicil,  Bligh 

for  the  county  vote,  see  Baxter  v.  Brown,  v.  Brent,  2  Y.  A  C.  268. 

7  M.  &  Gr.  198 ;  Bulmer  v.  Norris,  9  C.  (6)  L.  R.,  4  Eq.  272. 

B.  (N.  S.)  19.    Shares  in  an  incorporated  (c)  Per  Wood,  V.  C,  Hayter  v.  Tucker^ 

company  held  not  an  interest  in  land  4  K.  A  J.  251. 
within  i  4  of  stat  of  frauds,  Bradley  v. 
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mortgagee  power,  if  he  took  possession,  to  put  an  end  to  the  undertak- 
ing :  which  was  a  monstrous  and  improbable  supposition,  (d)  This 
was  followed  by  Turner  and  Cairns,  L.  JJ.,  who  decided  that  all  that 
the  mortgagee  could  touch  under  such  an  instrument,  was  the  profits 
of  the  undertaking;  that  the  undertaking  was  made  over  to  him  as  a 
going  concern,  and  *plainly  with  a  view  to  its  continuance,  and  not  so 
as  to  give  him  any  power  to  break  it  up  or  interfere  with  its  manage- 
ment. («)  The  two  decisions  are  perhaps  not  identical;  the  former 
being  that  the  land  did  'not  pass,  the  latter  that,  if  it  did,  it  was  only 
as  an  ingredient  in  a  going  concern.  From  these  decisions,  however, 
Attree«.Haw«.  it  was  condudcd  in  Attree  v,  Hawe,  (/)  that  money 
g^Jj^^^  secured  by  such  debentures  was  not  suA  a  charge  on 
within  the  aot.  hereditaments  as  was  within  the  act:  for  the  mortgagee 
having  '^  no  power  to  take  the  land,  or  enter  on  the  land,  or  in  any 
way  to  interfere  with  the  ownership,  possession,  or  dominion  of  the 
statutory  owners  and  managers,''  the  gift  of  money  so  secured  to 
isharitable  uses  was  not  within  the  mischief  against  which  the  act  was 
directed :  "  the  mischief,  and  the  sole  mischief,^'  aimed  at  being,  it  was 
'Said,  the  making  land  inalienable. 

It  will  be  remembered  that  Lord  Hardwicke  very  distinctly  denied 
fi«mtfkson  ^^^  ^^^  ^^^^  ^^  accurate  definition  of  the  objects  of  Ae 
Attm«.Haw«.  act.  (flr)    It  was  an  object  meniaoned  in  the  title  to  the 

act :  but  only  there,  and  the  title  was  no  part  of  the  act.  It  will  also 
be  remembered  that  the  mere  absence  of  power  ''  to  take  the  land  or 
to  enter  on  the  land  "  does  not  necessarily  take  a  case  out  of  the  act  (A) 
However,  the  decision  in  Attree  v.  Hawe  is  convenient,  and  must  be 
taken  to  have  finally  settled  the  law  with  regard  to  railway  debentures: 
for  although  the  subject  of  gift  in  that  case  was  debenture  stock,  no 
•distinction  appears  to  have  been  intended  or  to  be  possible  on  that 
account ;  since  the  holder  of  such  stock  has  by  statute  ^'  all  the  rights 
and  powers  of  a  mortgagee  of  the  undertaking,'^  except  the  right  to 

{d)  Doe  d.  Myatt  v,  8t  Helen's  Bail-  dlsooTerj  of  a  new  and  correct  readiqg^ 

way,  2  Q.  B.  864.  (of  a  statute)  which  has  escaped  the  st- 

(«)  Ckirdner  v.  London,  Chatham  and  tention  of  eminent  men  in  timepas^  viU 

Dover  Bailway,  L.  B.,  2  Ch.  201.  often,  on  more  mature  oonsidentioo,  be 

(/)  9  Gh.  D.  837.     See  also  In  re  found  not  to  have  been  orerlooked  bj 

Mitchell's  Estate,  6  Gh.  D.  655 ;  Walker  them,  but  rejected  for  some  sufficient  res- 

e.  Milne,  11  Beav.  507.  son."    Per  Lord  St  Leonards,  1  D.  A 

{g)  Att-Qen.  v.  Lord  Weymouth,  Amb.  War.  826. 

22.    "  That  which  a  man  fancies  to  be  a  (A)  AnU  p.  *221. 
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lequire  payment  of  his  principal.    The  principle  of  the  decision  is 
applicable  to  the  debentures  of  all  public  bodies  with  par-  DebentorM  of 
liamentary  powers  and  duties  to  be  exercised  for  the  pub-  ni«^ 
lie  benefit,  as  harbor,  dock,  canal,  and  waterworks  companies,  (z)  and 
public  bodies  constituted  for  the  improvement  of  towns. 

Growing  crops,  which  pass  under  a  devise  of  the  land  on  *which  they 
are  growing,  and  clearly,  therefore,  savor  of  realty,  are  Giowing«apop0. 
within  the  act.(i)  But  rent,  when  due,  is  in  the  nature  Aximnatnat, 
of  fruit  fallen :  it  is  severed  from  the  land,  and  the  right  of  distress 
is  not  an  interest  in  land,  but  merely  a  right  to  enter  and  enforce 
payment  of  the  debt  by  seizure  of  the  chattels  there  found.  Arrears 
of  rent  may,  therefore,  be  bequeathed  to  a  charity,  (k)  So  Tenant** 
may  tenant's  fixtures,  which,  on  the  determination  of  his  '^'^''''*^ 
lease,  the  testator  might  carry  away  with  him.]  (l) 

Where  lands  are  devised  in  trust  for  a  clarity,  the  trust  not  only  is 
itself  void,  but  vitiates  the  devise  of  the  legal  estate  on  oiutfitabi« 
which  it  is  ingrafted ;  (m)  and  therefore,  in  such  cases,  the  ^  i«8»i 


heir  may  recover  at  law ;  except  where  there  are  other 
trusts  not  charitable ;  (n)  [or  where  the  trust  is  secret,  that  is,  where- 
tbe  devisee  has  verbally  promised  to  hold  in  trust  for  a  charity ;  (o)  ia 
dther  of  which  excepted  cases  the  devise  carries  the  estate  to  the  trus- 
tee,] and  the  heir  (p)  must  prosecute  his  claim  in  equity. 

Where  the  conveying  of  land  to  a  charity  is  enjoined  aa  a  oonditioa 
Bvihequeni,  as  where  the  devise  is  to  A,  on  condition  that  he  shall 

(i)  Holdsworth  v.  Dayenport,  8  Gh.  D.  710 ;   [PUkington  v.  Boughej,  12  Sinu 

185 ;  Walker  «.  Milne,  il   Beav.  507.  114 ;  Cramp  v.  Plajfoot,  4  K.  &  J.  479.] 
The  cases  of  Ashton  v.  Lord  Langdale,  4        (n)  Willett  v.  Sandford,  1  Yes.  186 ; 

DeG.  A  S.  402  (railway  debentares),  and  tee  also  Doe  v.  Gopestake,  6  East  328 ;. 

Ghandler  v.  Howell,  4  Gh.  D.  651  (mort-  Doe  v.  Pitcher,  6  Taunt  859 ;  [Arnold  v. 

gage  of  ''works,"  ^,  by  improyement  Ghapman,  1  Yes.  108;  Young  v.  Ghrove, 

oommissioners),  must  be  considered  over-  4  G.  B.  668 ;  Doe  d.  Ghidgey  v,  Harris,, 

ruled.  16  M.  &  Wels.  517 ;  Wright  v.  Wilkin, 

[(»)  Sh^nonds  v.  Marine  Society,  2  Giffi  81  L.  J.,  Q.  B.  196. 
325.  (o)  Sweeting  v.  Sweeting,  8  N.  B.  240. 

{k)  Edwards  v.  Hall,  11  Hare  6,  6  D.,  As  to  secret  trusts,  pott  p.  *238.] 
M.  A  G.  74;  Brook  «.  Badley,  L.  R,  4        {p)  But  if  the  devise  were  of  particu- 

£q.  106  (a  mining  "  rent ") ;  Thomss  «.  lar  lands  in  fee,  and  the  will  contained  a 

Howell,  L.  B.,  18  Eq.  203.  residuaiy  deyise,  the  fieulure  of  the  fiormev 

(Q  Johnston  v.  Swann,  8  Mad.  467.]  would,  under  a  will  made  since  1887,  let 

(fli)  Adlington  v.  Gann,  8  Atk.  155 ;  in  the  residuaiy  deyisee^  not  the  heir. 
Doe  d.  BordeU  «.  Wright^  2K  A  Aid. 
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<x>nvey  Whiteacrs  (part  of  the  devised  estate)  to  a  chmijf  die 
tion  alone  is  void,  and  the  devise  is  absolute,  (j) 

Though  the  statute  does  not  in  terms  apply  to  the  proceeds  of  land 
Bwiuestof      '  directed  to  be  sold,  yet  it  is  settled  by  construction,  that  a 

proocoda  of  ' 

!S!li?^SJ!S    ^^°^  ^^  ^^^  nature  is  within  its  spirit  and  meaning,  (r)  on 

the  ground,  it  should  seem,  tiiat  the  legatee  mighl  have 
elected  to  take  it  as  land ;  (a)  aud  a  legacy  payable  out  of  such  a  food 
8o«  ofbeqoert    of  ooursc  shares  the  same  fate,  (t)    The  act,  however,  does 

of  moD6y  to  Km  \  /  #  # 

J^outin  expressly  embrace  the  converse  case  of  money  being 
directed  to  be  laid  out  in  land,(u)  and  the  prohibition 
applies  not  only  where  the  investment  in  land  is  expressly  directed  by 
the  will,  but  also  *where  it  results  from  the  nature  and  r^ulations  of 
the  charity  itself,  (v) 

A  recommendation  to  trustees  to  purchase  land  is  imperative,  and, 
B«oomm«ad»-  coDS^quently,  has  the  same  invalidating  effect  as  a  trust 
d^MeiMidto  which  is  mandatory  in  terms,  {x)  But,  if  an  option  be 
iMiiiMMiAtary.    gj^en  f^  the  trustees  to  lay  out  the  money  in  land,  or 

hiiveMiopSm  upou  government  or  personal  security, (y)  [pr,  generally, 
^d orother  to  executc  the  trust  in  either  of  two  ways,  the  one  lawful, 
b«qac^*is  the  othcr  not,  (s)  or,  if  the  r^ulations  of  the  diariiy  be 
such  that  the  money  bequeathed  might,  if  the  act  wen 
out  of  the  way,  be  applied  either  in  one  way  or  the  other,  (a)  the 

(q)  Poor  ff.  Miall,  6  Mad.  82.  v.Hatton,14  V6B.637;  [Edwazd8«i.Hi]l, 

[(r)  Att-Gen.    v.    Lord    Wejmonth,  11  Hare  11, 12,  6  D.,  M.  A  Q.  89;  Doot 

Amb.  20;]   Curtia  v.  Hutton,  14  Yea.  «.  Allcroft,  30  Bear.  835;  Saloabnij  % 

637 ;    TruBtees   of  Britiah   Museum   «.  I>entoii,  3  K.  A  J.  529 ;  Graham  v*  Fkter- 

White,  2  S.  <&  St.  595.  noater,  81  Beav.  30 ;  Wilkinson  v.  Barber, 

[(«)  It  is  an  interest  in  land,  per  Lord  L.  B.,  14  Eq.  96 ;  Morlej  «.  Grazoo,  8 

CSaims,  L.  R.,  3  Ch.  674.]  Ch.  D.  156. 

(()  Page  V,  Leapingwell,  18  Yes.  463.  (f)  Mayor  of  FaTeraham  «.  Byder,  18 

(tt)  Att-Oen.  9.  Heartwell,  2  £d«  284 ;  Beav.  318,  5  D.,  M.  <&  G.  350 ;  Baldwin 

Pritchard  v.  Arbooin,  3  Buaa.  458.  t.  Baldwin,  22  Bear.  419 ;  London  Uni- 

(v)  Widmore  v.  Woodroffe,  Amb.  686 ;  yeiaitj  v.  Yarrow,  1  DeG.  A  J.  72 ;  Sn- 

Middleton  v.  Clitherow,  3  Yes.  734.  [And  nett  v.  Herbert,  L.  B.,  7  Ch.  243 ;  Lewis 

see  Denton  v.  Manners,  25  Bear.  88,  2  v.  Allenby,  L.  B.,  10  £q.  668. 
DeG.  A  J.  675.]  (a)  Church  Building  Society  a.  Bsilow, 

(x)  Att-Gen.  v.  Davies,  9  Yes.  546;  8  D.,  M.  <&  G.  120 ;  Carter  v.  Green,  8  £. 

Eirkband  v.  Hudson,  7  Pri.  212 ;  [Pil-  &  J.  591 ;  Denton  v.  Manners,  2  DeG.  A 

kington  v.  Boughey,  12  Sim.  114.]  J.  675,  682.    Unless  the  purpose  of  the 

(y)  Soresby  v.  HoUins,  Amb.  211,  [9  gift  be  expressly  confined  by  the  will  to 

Mod.  221;   Widmore  v.  Governors  of  the  ill^al  object;  see  last  case.    If  the 

Queen  Anne's  Bounty,  1  B.  C.  C.  13,  n.;  will  be  expressly  worded  to  indode  the 

Att-Gen.  v.  Parsons,  8  Yea.  186 ;]  Curtis  iUegal  as  well  as  the  legal  olgedi^  It 
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bequest  is  valid.  Thus,  in  Lewis  i;.  AlIeDbj,  (b)  a  bequest  of  residue, 
eomprisiQg  pure  and  impure  personalty,  to  trustees  for  division  among 
sncli  charities  in  London  or  elsewhere  in  England  as  they  in  their 
discretion  should  think  proper,  was  upheld  on  the  ground  that  the 
trustees  had  power  to  name  th^  charities,  and  could  properly  exercise 
it  as  to  the  impure  personalty  only  in  favor  of  such  charities  as  were 
exempted  from  the  act]  It  was  attempted  to  bring  within  the  scope  * 
of  tiiis  principle  a  direction  to  invest  on  such  mortgage  securities  as 
the  trustees  should  approve,  which,  it  was  contended,  authorized  the 
trustees  to  lay  out  the  fund  on  mortgages  of  personal  chattels,  or  on 
Irish  or  Scotch  real  securities  (some  of  which  the  testator  was  already 
possessed  of);  but  Lord  Langdale,  considering  that  the  reasoning 
savored  too  much  of  refinement,  held  the  bequest  to  be  void,  (o) 

So,  if  investment  in  land  is  the  ultimate  destination  of  the  money, 
the  bequest  will  not  be  protected  by  the  circumstance  of  whmthe 
^provision  being  made  for  its  suspension  during  an  indefi-  ^•'^  ^m1]^ 
nite  period ;  and,  therefore,  a  gifk  of  personal  estate,  to  be  *•*•  ««»*  !•*»•«». 
laid  out  in  the  purchase  of  lands,  has  been  repeatedly  held  to  be  void, 
although  the  trustees  were  empowered  to  invest  the  money  sven  thoui^ 


in  the  funds  until  an  eligible  purchase  could  be  made ;  (d)  ^^n  "'^ 
{^neither  will  a  direction  to  purchase,  though  accompanied  gg^j^^^^ 
by  a  l^al  alternative  direction  for  the  application  of  the 
money  in  case  the  purchase  cannot  be  conveniently  made,  give  the 
trustees  sach  a  discretion  as  to  take  the  bequest  out  of  the  statute, 
where  there  is  no  impediment  to  the  primary  trust  but  the  statute.]  {e) 
These  determinations  have  clearly  overruled  Orimmett  v.  Grim- 
mett;(/)  and  it  seems  somewhat  difficult  to  reconcile  with  them  the 
more  recent  case  of  Att.-Gren.  v.  Goddard,  {g)  where  a  testatrix,  after 
bequeathing  £1000  Indian  annuities  to  trustees  for  charitable  pur- 
poses^ added,  ^^b&  money  is  of  more  uncertain  value  than  land,  I  do 
also  give  them  power  to  make  such  purchase  as  they  shall  think  best 
for  perpetuating  the  gift  ;^'  Sir  T.  Plumer,  M.  B.,  hesitatingly  held  the 

would  seem  that  there  most  be  an  appor*  expressly  given.] 

tionment,  In  re  fiigle/s  Trusts,  36  L.  J.,  \d)  Grieves  v.  Case,  4  B.  G.  C.  07,  Dick. 

Ch.  147 ;  Hoare  «.  Osborne,  L.  B.,  1  Eq.  251,  [1  Ves.,  Jr.,  648,  2  Cox  301 ;]  Eng- 

W,  and  the  share  apportioned  to  the  lish  v.  Orde,  Duke  Ch.  Uses  432 ;  Pritch- 

illegal  object  would  be  undisposed  o£  ard  v.  Arbouin,  8  Buss.  468 ;   [Mann  v. 

(6)  L.  B.,  10  Eq.  668.]  Burlingham,  1  Eee.  235. 

(«)  Baker  «.  Sutton,  1  Eee.  224.    [CL  («)  Att.-Qen.  v.  Hodgson,  15  8im.  146.] 

London  Unxrenity  v.  Yarrow,  «ip.,  where  (/)  Amb.  210. 

a  choice  between  London  and  Dublin  was  {g)  T.  &  B.  848. 
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bequest  to  be  valid^  though  he  admitted  it  to  be  doabtfol  whether  the 
olause  in  the  will  did  not  amount  to  a  diieotion  to  purchase  land,  and 
whether  the  discretion  extended  to  anything  further  than  the  selection 
of  the  estate. 

It  is  dear,  that  where  the  will  is  silent  as  to  the  purchase  or  aoqui* 


.  Tviid     sition  of  land,  and  the  charitable  trust  or  purpose  is  of  a 

whero  uie  pur-  ^      ^ 

ohj^ijndi.  nature  which  admito  of  ite  being  fully  and  conveniently 
thetrasfc.  executed  without  such  purchase  or. acquisition,  the  legacy 

is  good.  Thus,  where  the  testator  bequeathed  £2800  three  per  cent* 
Gifts  of  iMoww  reduced  annuities,  and  directed  the  dividends  to  be  applied 
Miiooi;  ''for  and  towards  establishing  a  school  Lord  Lough- 

borough said,  that  this  did  not  include  the  purchase  or  renting  of  land : 
the  master  might  teach  in  his  own  house,  or  in  the  church.  (A)  So,  in 
another  case,  the  bequest  of  personalty, ''  to  be  a  perpetoal 
-  endowment  and  maintenance  of  two  schools,'^  was  consid- 
ered, by  Bichards,  C.  B.,  to  be  so  far  good ;  though  it  was  rendered 
void  by  the  addition  of  a  recommendation  to  purchase  land,  (i)  And 
-toprorida*  ^^^^^  whcrc  the  interest  of  the  bequeathed  fond  was 
Miiooi-hoaae.  directed  to  be  applied  in  "providing  a  proper  school- 
house,''  Sir  J.  Leach,  Y.  C,  thought  'Hhat,  as  the  intention  might  be 
executed  by  hiring  a  house,  without  the  necessity  of  purchasing  land, 
the  bequest  was  valid ;  and  that,  too,  though  the  will  contained  expres- 
sions  showing  that  the  testator  contemplated  the  perpetuity  of  the 
charity,  {k)  So,  where  the  trustees  were  expready  directed  to  apply 
the  income  of  a  charity  fund  in  the  purchase  or  rental  of  an  appro- 
priate building.  (I) 

[Much  reliance  was  in  these  cases  placed  on  the  circumstance  that 
o»niro  whora  the  purposes  of  the  will  were  to  be  answered  out  of  die 
unintended,  annual  income  as  it  arose,  leaving  the  principal  untouched. 
Where  a  legacy  was  given  towards  "  establishing '^  a  school  near  the 
Ci«rftaL  to  Angel  Inn  at  E.,  provided  a  juHher  wm  could  he  raimd 
aobooi;  tn  aid  (hereof  if  fovmd  neceeean/;  Sir  G.  Turner,  Y.  C, 

said  that  the  first  words  indicated  an  intention  to  occupy  a  site  in  the 
neighborhood  referred  to ;  and  that  the  latter  words  removed  all  doabt, 

(&)  Att.-Geii.  V.  WiUiams  4  B.  C.  C.  (»)  Eirkbank  v.  Hadaon,  7  Price  22L 

626^  [2  Ck>x  887;]  see  alao  Att-Oen.  v.  (k)  Johnston  v.  Swann,  8  Mad.  457; 

Jordan,  Highmore   on   Mortmain   225.  [and  see  Grafton  v.  Frith,  16  Jar.  787, 20 

[A]k>  Martin  «.  Welktead,  28  L.  J.,  Gh.  L.  J.,  CSl  198.] 

927 ;  Hartahorae  v.  Nicholson,  26  Bear.  (I)  Dayenport  v.  Mortimer,  8  Jar.  287, 

68.]  (Y.  a  ShadweU). 

[*229] 


OQAP.  IX.,  §  I.]         GIFTS    TO    CHARITABLE  USES.  433 

• 

showing  that  the  establishment  of  the  school  was  not  to  be  bj  a  sac- 
oession  of  small  payments,  but  hj  the  immediate  expenditure  of  a  sum 
of  money.  He  thought  it  dear  that  the  intention  was  that  land  should 
be  purchased,  (m) 

So,  in  Dunn  v.  Bownas,  (n)  where  a  testator  bequeathed  a  sum  of 
money  to  the  mayor  and  corporation  of  N.,  in  trust  for 
the  purpose  of  ''establishing^'  a  hospital  for  twelve  poor 
widows,  with  a  monthly  allowance  of  twenty  shillings  to  each,  the 
surplus  to  be  applied  in  providing  for  them  coals,  clothing,  or  other 
necessaries ;  and  he  declared  that  the  bequest  was  to  be  carried  into 
efl^  at  the  death  of  his  sisters,  or  during  their  lives  if  they  should 
think  proper,  in  which  case  they  should  be  allowed  to  name  the  first 
inmates,  Sir  W.  P.  Wood,  V.  C.,  held  that  the  only  way  in  which  the 
trust  ooald  be  executed,  was  to  buy  a  house  with  part  of  the  fund,  and 
that  the  reference  to  ''surplus  income '^  was  not  sufiBcitot  to  alter  this 
plain  conclusion. 

And  ill  Tatham  v.  Drummond,  (o)  a  bequest  of  money  to  be  applied 
towards  the  "  establishment '^  of  slaughter-houses  in  the  .-^dAu^tor- 
neighborhood  of  London  was  held  void  by  Lord  West-  ^'^» 
bury,  who  thought  it  could  not  be  doubted  that  if  there  were  no  stat- 
ute of  mortmain,  a  bequest  to  "  establish  *^  a  charity  such  as  a  school 
or  a  hospital  in  any  parish  or  district  would  be  carried  into  efiect  *by 
the  purchase  of  land  and  the  erection  of  buildings  thereon ;  and  he 
adopted  Lord  Loughborough's  rule  {p)  that  the  court  would  not  alter 
its  conception  of  the  purposes  of  a  testator  merely  because  they  hap- 
pened to  fall  within  the  prohibitions  of  the  statute. 

So  a  bequest  to  "found''  a  chapel  (j)  is  prima  facie  .tofonndft 
void.  ^^^ 

But  a  bequest  to  "  endow "  churches  and  chapels  in  populous  dis- 
tricts^ (r)  or  to  " support "  a  school  at  A,  («)  or  to  " found  5SwoZiiih2i' 
a  charitable  endowment,"  {t)  is  good.    A  bequest  to  estab-  J£Sl^  ^•• 

[(m)  Att-Gen.  v.  Hull,  9  Hare  647 ;  (9)  Hopkins  v.  PhiUips,  8  Qif.  182. 

and  flee  Att.-Gen.  v.  Hodgson,  15  Sun.  (r)  Edwards  v.  Hall,  11  Hare  1,  6  D^ 

146;  TiongHtAff  «.  Benneson,  1  Drew.  28;  M.  &  0.  74. 

In  re  Clancy,  16  Beay.  296.  (s)  Morley  v.  Croxon,  8  Ch.  D.  156 ; 

(a)  1  K.  &  J.  696.  Eirkbank  «.  Hudson,  7  Pri.  221,  per 

(0)  4  D^  J.  &  S.  48^  rererBing  Wood,  Bichards,  C  B.,  tup. 

Y.  d,  83  L.  J^  Ch.  488.  (1)  Salosbory  v.  Denton,  8  E.  A  J.  629. 

{p)  Att.-Gen^«,  WiUiamfl,  2  Cox  887. 

2  B  [*230] 


434  OIFIB    TO    GHABTTABLE  USES.         [CHAP.  IX.|  $  I. 

lish  an  "  iDstitatioa  '^  may  also  be  good  if  the  parpoae  of 
the  institutioD  as  described  does  not  require  the  porchaae 
of  land.]  (tf) 

It  has  been  much  questioned  whether  a  bequest  of  monej^  to  be 
jjtgBor  to  be  Appli^  in  the  '^  erection ''  of  a  school-house  or  other  build- 
^MtiS^^or  uigy  for  charitable  purposes,  is  bad,  as  involving  a  trost 
buudins.  bad.  ^  purchase.  Lord  Hardwicke  considered  that  if  the 
trustees  could  get  a  piece  of  ground  given  to  them,  so  that  land  need 
not  be  purchased,  the  gift  was  good ;  (rr)  but  the  contrary  is  now 
settled :  (y)  [and  to  make  such  a  bequest  valid,  the  testator  must  either 
point  to  land  already  in  mortmain,  or  he  must  forbid  the  purchase  of 
land,  {z)  Thus,  in  Mather  v.  Soott,  (a)  where  a  testator  bequeathed  a 
legacy  to  trustees,  with  a  request  that  they  would  entreat  the  lord  of 
the  manor  to  grant  land  for  building  almshouses,  Lord  Langdale,  M. 
B.,  held  that  the  language  of  the  bequest  was  not  sufficiently  expressed 
to  exclude  a  purchase,  and  therefore  the  gift  failed.]  And  it  is  equally 
Les»^  on  clear  that  a  l^acy,  [on  condition  that  the  legatee  provide 
i^l^Mpro-  land  for  effecting  the  testator's  object,  is  void,  as  beiog in 
▼old.  truth  a  purchase  of  the  land  from  the  legatee.]  (6)    And 

it  would  not  avail,  that  charity  l^atees,  by  whom  a  fund  is  directed  to 
be  laid  out  in  the  erection  of  buildings,  possess  and  offer  to  appropriate 
f(Hr  the  purpose  land  already  in  mortmain,  unless  the  bequest  were  so 
framed  as  not  to  admit  of  a  new  ^purchase  being  made  for  the  occa- 
sion ;  (o)  [nor  is  a  bequest  to  build  made  valid  by  a  proviso  that  the 
legacy  shall  not  be  paid  until  the  building  has  been  commenced,  (d) 

(«)  Baldwin  v.  Baldwin,  22  Beav.  413  458 ;  [Att-Gen.  v.  Hodgson,  15  Sim.  146 

(tnut  to  provide  annaities  for  indigent  Smith  v.  Oliver,  11  Beav.  481. 
persons,  with  directions  for  the  manage-        (s)  Att.-Gen.  v.  Davies,  9  Ves.  644. 

ment  of  the  **  institution  ").    And  see  per  Pratt  v,  Harvey,  L.  B.,  12  Eq.  544. 
OLord  Cranworth,  London  University  v.        (a)  2  See.  172. 
Yarrow,  IDeQ.&J.  81,  hut  911.,  for  that        (6)  Att-Gen.  v.  Davies,  9  Yes.  535 ;  and 

was  a  hospital  for  animals.]  see  Dunn  v.  Bownas,  1  E.  A  J.  S02.] 

(x)  Vaughan  v.  Farrer,  2  Ves.  182;        (e)  Giblett  v.  Hobson,  6  Sim.  651, 8  My. 

Att.-Gen.  v.  Bowles,  Id.   547,    [3   Atk.  &  'K.  517 ;  [In  re  Watmongh's  Trusts^  L 

806.]  R.,  8  £q.  272 ;  Cox  «.  Davie,  7  Gh.  D.  20i] 

(y)  Foy  V.  Foy,  1  Cox  163 ;  [Pelham  v.  In  Giblett  v.  Hohson,  Lord  BraoglisiB 

Anderson,  2  Ed.  296, 1  B.  0.  C.  444,  n.;]  held  that  circumstanoes  dahon  the  will 

Att-Gen.  v.  Kash,  8  B.  C.  G.  588 ;  Att-  might  be  investigated  for  the  purpose  of 

Gen.  V.  Whitchurch,  8  Ves.  144 ;  Chap-  getting  at  the  intention  [i.  e^  evidenos  of 

man  v.  Brown,  6  Id.  404;  Att-Gen.  «.  ''surrounding  circumstances,"  aooordiog 

Parsons,  8  Id.  186 ;  Att.-Gen.  v,  Davies,  to  the  general  rule;  see  ch.  XIIL 
9  Ves.  535 ;  Pritchard  v.  Arbouin,  8  Buss.        {d)  Pratt  v.  Harvey,  L.  B.,  12  £q.  544, 
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Bat  if  the  testator  has  expressly  forbidden  a  purchase,  though  he 
•declares  bis  expectation  or  desire  that  laud  will  be  pro-  Beaua^to 
vided  from  other  sources,  le)  or  if  the  direction  is  to  build  ^«  wSTfokiidi 

,  ,  the  purahaao 

^' when  and  so  soon  as  land  shall  at  any  time  be  given  for  of  land. 
the  purpose/'  (/)  the  bequest  is  valid :  for  the  statute  does  not  forbid 
the  dedication  of  land  to  charity  by  act  irder  moos;  on  the  contrary, 
it  expressly  regulates  the  manner  of  doing  so,  and  there  is  nothing  to 
invalidate  a  bequest  of  money  for  building  upon  land  so  provided. 
And  a  direction  to  the  trustees  to  have  due  regard  to  the  application 
of  the  fund  being  consistent  with  the  laws  then  in  force,  has  been  held 
to  refer  to  the  mortmain  laws,  and  to  be  equivalent  to  forbiddibg  the 
purchase  of  land.]  (g)  If  the  testator  shows  that  he  means  the  gift  to 
take  effect,  whether  land  be  provided  or  not,  the  legacy  is  valid.  (A)7 

<correctiDg  the  dictum  of  Aldenon,  B.,  aid  the  deaf  and  dumb  to  found  a  chapel 

DUoQ  V.  BuUer,  8  Y.  &  C.  677.  for  them  in  L./-  Hopkins  v.  Phillipe,  8 

(e)  Philpott  V.  St  George's  Hospital,  6  GiC  182  (1861) ;  to  the  Boyal  Soc.  PreT. 

H.  Ife  Gas.  338,  reveraing  21  Beay.  134^  Cruelty  to  Animals,  *'  to  be  applied  in 

«ad  OTemiling  Trye  v.  Corporation  of  such  manner  as  they  shall  think  best  to- 

GioQoester,  14  Beav.  173.  .See  also  Car  wards   the  establishment  of  slaughter- 

wood  V.  Thompson,  1  Sm.  A  Gif.  409.  houses  away  from  the  densely  populated 

(/)  This  was  assumed  in  Chamberlayne  places  where  they  are  now  situated,  and 

«.  Brockett,  L.  B.,  8  Ch.  206,  and  is  ac-  for  the  relief  and  protection  of  the  ani- 

«ordlng  to  Lord  Cranworth's  judgment  in  mals  taken  to  be  slaughtered,"  Tatham  sl 

Philpott  V.  St  George's  Hospital,  6  H.  L.  Drummond,  4  De  G.,  J.  &  &  484  (1864). 

On.  857.    If  the  gift  itself  were  made  to  Attention  is  also  called  to  the  following 

•depend  on  such  a  contingency,  it  would  cases  relating  to  the  provisions  of  the 

be  void  for  remoteness^  L.  B.,  8  Ch.  208,  mortmain  and  charity  statutes  in  Amer^ 

n^  212.  ica: 

{g)  Dent «.  Allcroft,  80  Beav.  335.]  Ovmeetiett^— the  act  of  170%  ex«mpt> 

(k)  Henshaw  v.  Atkinson,  3  Mad.  306.  ing  from  tax  lands  granted  "  for  the  min- 

[But  the  decision  did  not  depend  on  that  istry  of  the  gospel  or  schools  of  learning 

Per  Lord  Cranworth,  6  H.  L.  Cas.  359.]  or  for  the  relief  of  the  poor,  or  £ur  any 

7.  The  following  deyise  was  held  valid  other   public   and   charitable   use^"  no 

within  the  mortmain  act:  a  gift  to  the  longer  (since  act  of  1869)  applies  to  such 

town  of  Sheffield,  "  for  such  objects  of  lands  after  they  have  been  sold  by  the  in- 

pablio  utility  in  Sheffield  or  for  such  stitution.   New   Haven  v.  Sheffield,  80 

other  charitable  purposes  as  other  funds  Conn.  160 ;  Brainaid  v.  Colchester,  81 

held  in  trust  for  the  town  are  used  for  "  Conn.  407. 

(notwithstanding  that  some  public  uses,  Ntw  York — a  gift  to  the  testatoi's  wifb 

like  street  widening,  may  require  the  pur-  for  her  life,  with  remainder  to  charitable 

chase  of  land),  Wilkinson  v.  Barber,  14  societies,  is  valid  as  to  one-half  by  the 

L.  R.,  Eq.  96.    On  the  other  hand,  the  act  of  1860,    Leary's   Estate,    1  Tuck, 

following  gifts  have  been  held  to  be  within  233.    The  charter  of  the  Am.  Fem.  Guar^ 

the  act,  as  requiring  the  purchase  of  land  dian  Society,  authorizing  them  to  take  by 

by  implication,  and  therefore  void:  "to  devise^  "subject  to  the  restrictions  of  the 
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The  bequest  of  a  sum  of  money  to  be  applied  in  the  erection  of 
iniBroyement  buildings  on  land  which  is  already  devoted  to  charitable 
tomS^toSS^  purposes,  (i)  or  in  the  repair  and  improvement  of  build- 
auowed.  j^^  appropriated  to  chuniy,  (i)  is  unquestionably  valid,, 

as  by  such  gifts  no  additional  land  is  thrown  into  mortmain.  (1)  [But^ 
Bdtamoeto      as  before  stated,  a  reference  to  land  already  in  mortmain 

land  In  moit-  *^ 

iS^I^^  mnst  be  found  in  the  will.  A  bequest  to  build  a  parson- 
^'^  age  house  at  C. ''  in  manner  as  I  have  already  promised 

the  same,^'  was  held  to  refer  to  a  transaction  by  which  a  site  had 
already  been  appropriated  for  the  purpose,  and  so  by  implication  to 
the  site  itself,  (m)  So  a  bequest  *to  build  a  parsonage  house  in  con- 
nection with  B.  church  was  upheld,  on  the  ground  that  a  site  had  in 
fact  {though  ihia  toaa  not  notieed  in  the  wilt)  been  appropriated  to  the 
purpose,  and  that  the  trustees  would  not  have  been  justified  in  pur- 
chasing any  other  land  for  the  purpose,  (z)  And  a  bequest  to  help 
enlarge  the  parish  church  at  M.  was  held  good  as  impliedly  referring 
to  the  glebe  or  churchyard,  (a)  But  a  bequest ''  to  erect  a  new  nimpd 
at  H.  instead  of  the  one  now  in  use  when  such  an  erection  shall  take 
plaoe,^'  was  held  not  to  be  a  reference  to  the*  site  on  which  the  old 
bhapel  stood.]  (6) 

general  act  as  to   religious   societies,"  Bristow,  87  GkL  288. 

laaTCB  them  subject  to  the  requirement  (%)  Globb  v.  Att-Oen.,  Amb.878;  Bn>* 

that  the  will  be  executed  two  months  be-  die  «,  Duke  of  Chandos,  1 B.  CL  GL  14A,n.; 

fore  the  testator's  death,  contained  in  the  Att»-Gen.  v.  Bishop  of  Qxfoid,  lb. ;  Att.« 

general   act^  Lefeyre  v.  Lefevre,  69  N.  Oten,  «.  Parsons,  8  Yes.  186 ;  Att-Oen.  f, 

Y.  484.  Munby,  1  Mer.  827;  [Shaw «.  Piekthall, 

PemuyhaiMa — a  devise  in  trust  for  a  Dan.  92 ;  Fisher  «,  Brierlj,  1  D.,  F.  A  J. 

^  Friends' "  school  at  A,  not  executed  one  648.] 

month  before  the  testator's  death,  is  Toid,*  {k)  Harris  v.  Barnes,  Amb.  651 ;  Atk.* 

Price  V.  Maxwell,  28  Penna.  St  23 ;  and  Gen.  v.  Bishop  of  Chester,  1  B.  a  C  41i 

a  similar  devise  by  will,  executed  Febru-  (l)  As  to  the  evidence  required  in  these 

ary  10th,  the  testator  dying  March  9th,  cases,  that  the  land  on  which  the  ezpen- 

is  insufficient,  Oamell's  Estate,  9  Phila.  diture  is  to  be  made  has  been  effectoally 

822 ;  and  where  the  testator  died  March  devoted  to  charity,  vide  Ingleby  sl  Dobsoo, 

18th,a  charitable  legacy  byawill,exe>  4Buss.842;  [Shaw v. HckthaU, Dan. 92. 

ented  several  years  before,  but  revoked  (m)  Sew^  «.  Crewe-Bead,  L.  &,  8  £q. 

and  changed  March  11th,  is  of  no  effect^  60. 

Ptailson's  Estate,  88  Leg.  Int.  400  (1876).  (s)  CEressweU  v.  GressweO,  L.  R,  6  Eq. 

CTsor^io— -the  restriction  of  charitable  69. 

gifts  to  one-third  of  testator's  property,  (a)  InreHawkin'BTnist8,88BeKV.07O. 

and  to  wills  made  at  least  ninety  days  be-  (&)  In  re  Watmough's  Trusti^  I*  B,  8 

fore  the  testator's  death,  applies  only  to  a  Eq.  272;  dissenting  from  Booth  sl  Outer, 

testator   leaving  children,  Beynolds   «,  L.  B.,  8  Eq.  757,  which  is  eoNlra.] 
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A  legSLcy  to  be  applied  in  the  liquidation  of  a  subsbting  encumbranoe 
OQ  real  estate,  which  is  already  subject  to  charitable  uses,  LegMytobe 

.  ...  appUad  in  dlt- 

appears  to  have  been  considered  as  not  fallin&c  within  the  ^a^nsan 

^^  C7  oncumbnuiioe 

same  principle  as  a  legacy  to  build  on  land  so  subject,  but  5>n  ^Jgf^. 
as  appropriating  to  charity  a  new  interest  in  land.     Thus^  vJKT 
a  bequest  of  a  sum  of  money^  to  be  applied  in  paying  off  a  mortgage 
debt  on  a  meeting-house^  cannot  be  supported ;  (c)  and  it  matters  not 
that  the  encumbrance  is  equitable  only,  {d) 

Where  ft  legacy,  which,  standing  alone,  would  be  valid,  is  founded 
upon  and  derives  its  purpose  and  object  from  an  illegal  Legacy 
devise,  it  is  necessarily  involved  in  the  failure  of  such  JSiS^ffJI 
devise.  Thus,  if  a  testator,  after  devising  certain  messuages  ^^^  ^^^ 
to  be  converted  into  almshouses,  bequeaths  the  interest  of  a  sum  of 
money  to  the  occupiers  of  such  houses — as  the  devise  is  clearly  void, 
the  legacy  is  equally  so.  (e)    Or,  if  a  testator  devises  a  messuage  to  be 
used  as  a  school-house  for  the  education  of  poor  children,  and  bequeaths 
a  fund  to  trustees,  with  a  direction  to  apply  the  income  in  keq>ing  the 
school'house  in  repair,  and  providing  a  master,  the  statute,  by  invali- 
dating the  devise  of  the  house,  deprives  the  pecuniaiy  legacy  of  its 
object,  which  consequently  fails ;  (/)  and  in  some  other  instances,  pre- 
sentiDg  not  quite  so  simple  and  obvious  an  application  of  the  prindpley 
*a  bequest,  valid  in  itself,  has  been  held  to  fail,  from  the  impraotioa- 
bility  of  the  general  scheme,  of  which  it  forms  a  part  {ff) 

It  is  to  be  observed,  that  if  a  l^acy,  which  is  directed  to  be  laid 
oat  in  land,  is  actually  paid,  (the  party  paying  it  not  Bquitywiu 
availing  himself  of  the  statute,)  and  the  trustee  lajs  it  truat  though^ 
out  accordingly,  the  court  will  not  execute  the  trust  (A)  be«n  iSK 

(e)  Corbyn  «.  French,  4  Ves.  418.  [Bat  270.    In  cases  the  oonyene  of  this,  name- 

<iebt8  incnrred  in  respect  of  a  meeting-  Ij,. where  the  valid  gift  is  the  primary 

hoose  are  not  alwajrs  a  lien  on  it ;  and  one,  and  the  inyalid  gift  is  ancillary  and 

where  they  are  not  so,  a  bequest  to  enable  subordinate  to  it,  the  former,  of  course,  is 

the  debtor  to  pay  them  is  of  coarse  yalid,  not  affected  by  the  illegality  of  the  latter, 

Banting  v.  Marriott,  19  Beay.  163.]  Blandford  v.  Fackerell,  4  B.  C.  G.  894^  2 

(<0  Waterhoose  V.  Holmes,  12  Sim.  162.  Yes.,  Jr.,  238 ;  [Att-Qen.  v.  Stepney,  10 

(«)  Att-Gen.  v.  Goulding,  2  B.  a  C.  Yes.  22.] 
428 ;  Att-Oen.  v.  Whitchurch,  3  Yes.  141 ;        {g)  Grieyes  v.  Oase,  2  Cox  801,  4  B.  a 

Limbrey  v,  Gurr,  6  Mad.  161 ;  Price  v.  C.  67. 

Hathaway,  Id.  804 ;  [Smith  v.  Oliyer,  11        (h)  Att-Gen.  v.  Adand,  IRA  Mj. 

lieay.  481 ;  Att-Gen.  v,  Hodgson,  15  Sim.  243.    But  the  legacy,  if  paid  in  mistake^ 

146;  Cox  V.  Dayie^  7  Ch.  D.  204.]  might,  it  ia  presumed,  be  recoyered  back 

(/)  Att-Gen.  v.  Hinzman,  2  J.  &  W.  by  the  party  paying  it    It  seems  that 
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{But  if  lands  be  devised  in  trust  for  charity,  and  have  been  held 
ominiaiur       ^^^  applied  aooordinglj  for  a  long  series  of  years,  it  ^vill 
Ufmci  thorn,     j^  presumed  against  the  heir,  that  all  proper  means  have- 
sinoe  been  taken  to  dedicate  the  property  effectually  to  the  charity.]  (t) 
The  statute  cannot  be  evaded  by  a  secret  trust,  and  the  heir  may 
seorat  trust       oompel  a  devisee  to  disclose  any  promise  which  he  may 
**  «*>««**y»       hgye  made  to  the  testator  to  devote  the  land  to  charity,  (ky 
And  such  promise,  if  denied  by  the  devisee,  may  be  proved  by  evi- 
dence aRimde.  (l)    The  trust,  by  whatever  means  established,  invalidates- 
the  devise.    This  doctrine  evidently  assumes  that  the  trust,  if  l^al^ 
would  have  been  binding  on  the  conscience  of,  and  might  have  been 
enforced  against,  the  devisee ;  and  this  ground  failing,  the  rule  does- 
not  apply.    As  where  a  testator,  after  devising  lands  by  a  will  duly 
BflWAwhera      attested,  declares  a  trust  in  favor  of  charity  by  an  unat* 
tSS^j^         tested  paper  or  by  parol,  the  statute  law,  which  affi>rd8  to- 
tMted  paper,      the  dcviscc  a  Valid  defence  against  any  claim  on  the  part 
of  the  charity,  of  course  equally  defends  him  against  the  claim  of  the 
heir,  founded  on  the  charitable  trust,  (m)    The  case  would  be  different^ 
however,  if  the  devisee  had  induced  the  testator  to  give  him  the  estate 
absolutely,  under  an  assurance  that  the  unattested  paper  was  a  sufficient 
declaration  of  the  trust  for  a  charity,  (n)  [or  under  a  promise,  either 
vertMj  express  or  by  silence  implied,  that  if  the  estate  were 

SSJtoee.  devised  to  him  he  would  perform  the  trust  (o)     *And 

generally  it  is  immaterial  whether  the  promise  be  made  before  or  aflber 
the  execution  of  the  will.  *^  The  only  distinction  between  a  will  made 
on  the  faith  of  a  previous  promise  and  a  will  followed  by  a  promise 

where  a  legatee  is  called  upon  to  refund,  v.  East,  2  Drew.  44 ;  Fiaher  v.  Brierlj,  I 

he  18  noty  in  general,  liable  to  interest.  D.,  F.  &  J.  643,  in  which,  however,  the 

(Gittins  V,  Steele,  1  Sw.  199.)  evidenoe  failed  to  show  any  sach  nnder- 

[(i)  Att-Gen.  v.  Moor,  20  Beav.  119 ;  standing.] 
and  see  Atl.-Gen.  v.  Dnimmond,  1  D.  &        (Z)  Edwards  «.  Pike,  1  Cox  17, 1  Ed* 

War.  380.]  267. 

(k)  Boson  V.  Statham,  1  Ed.  508 ;  Muck-        (m)  Adlington  v,  Cann,  S  Atk.  141,  ^ 

leston  V,  Brown,  6  Yes.  52 ;  Martin  «.  Yes.  519 ;  [ Wallgraye  v.  Tebbe,  2  K.  & 

Hatton,  cit  Id.  61 ;  Stickland  v.  Aldridge^  J.  313 ;  Lomax  v.  Bipley,  8  Sm.  A  Gifil 

9  Yes.  516 ;  Paine  v.  Hall,  18  Yes.  475.  48 ;  Jones  v.  Badlej,  L.  R,  3  Ch.  362.] 
[So  if  land  be  conveyed  to  trustees  for  a        (n)  See  Adlington  v,  Cann,  3  Atk.  152. 
charitable  purpose  hy  deed  in  other  re-        [(o)  Russell  v.  Jackson,  10  Hare  204 ; 

gpects  conforming  to  the  act,  a  secret  un-  Moss  v.  Cooper,  1  J.  A  H.  352 ;  Springetl 

derstanding  with  the  grantor  to  reserve  v,  Jennings,  L.  R.,  10  Eq.  488 ;  cf.  M'Cor* 

the  benefit  to  himself  for  his  life,  will,  if  mick  v.  Grogan,  L.  B.,  4  H.  L.  82. 
proved,  invalidate  the  conveyance,  Way 
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18  this — ^If  on  the  faith  of  a  promise  by  A  a  gift  is  mode  to  A  and 
Rthe  proDQise  is  fastened  on  to  the  eift  to  both,  for  B  wh«redeyto» 
cannot  profit  by  A's  fraud,  (p)  Bat  if  the  will  is  first  made  »d  trust  Mtia>- 

^  ^  ^^'  lished  against 

in  favor  of  A  and  B^  and  the  secret  trost  is  then  oommuni-  «»•  only, 
eated  onlj  to  A,  the  gift  will  be  fixed  with  a  trast  with  respect  to  A, 
bot  not  so  as  regards  B ;  becanse'  in  this  case  the  gift  to  B  is  not 
obtained  by  the  procnrement  of  A  and  is  not  tainted  with  any  frand 
in  procuring  the  execution  of  the  will/'(j')  In  the  former  case  the 
whole  beneficial  interest  results  to  the  heir;  and  the  ground  upon 
which  the  entirety^  and  not  a  moiety  only^  so  results,  namely,  A-s 
fraud,  IB  as  pertinent  where  upon  the  face  of  the  will  A  and  B  are 
made  tenants  in  common  as  where  they  are  made  joint  tbuants.  In  a 
case  of  the  second  kind,  where  upon  the  will  A  and  B  were  tenants 
in  common,  it  was  held  by  Sir  W.  P.  Wood,  in  conformity  with  his 
diotoii  cited  above,  that  B  retained  the  beneficial  interest  in  a  moiety, 
and  that  only  the  trust  of  A's  moiety  resulted  to  the  heir,  (r)  It  is 
said,  however,  that  a  (subsequent)  communication  to  A  might  afiect  B 
if  a  joint  tenant,  which  would  not  afiect  him  if  he  were  tenant  in 
common.  («)  But  this  point  has  not  been  clearly  decided,  nor  the 
ground  of  the  distinction  stated.  In  both  cases  the  trust  is  founded 
on  the  promise,  and  the  promise  is  proved  against  A  alone.  Supposing 
that  B,  though  joint  tenant  under  the  will,  is  not  bound  by  the  trust 
proved  against  A,  it  would  seem  that  this  trust,  though  void,  is  a  sev- 
erance of  the  joint  tenancy  in  equity,  and  that  B  is  beneficially  entitled 
to  a  moiety  only.] 

Marshaling  assets  is  the  adoption  of  this  principle:    that  where 
there  are  two  funds  and  two  parties,  one  of  whom  has  a  ^^^^^^ 
clidm  exclusively  upon  one  fund,  and  the  other  the  liberty  SJJJ?^***" 
of  resorting  to  either,  the  court  will  send  the  latter  party  **^*y- 
primarily  to  that  fund  from  which  the  former  is  excluded  \  or,  if  he 
should  have  actually  resorted  to  their  common  fund,  will  allow  the 
*other  to  stand  in  his  place  to  that  extent.     The  application  of  this 
principle  has  been  denied  to  charities ;  8  and,  accordingly,  where  prop- 

(p)  RoBBell  V.  JackBon,  10  Hare  204  oventates  the  cfietum.     In  Jooes  «.  Bad- 

( joint  tenants).  ley,  L.  B.,  3  £q.  686,  where  the  devise 

(9)  Per  Wood,  Y .  C^  in  Moss  v.  Ckx>per,  was  to  A  and  B  as  joint  tenants,  Lord 

IJ.  A  H.  352.  Bomill  J  declared  both  to  be  trustees ;  bnt 

(r)  Tee  v.  Ferris,  2  K.  A  J.  357.  the  point  was  not  taken.] 

(«)  Bowbotham  v.  Dunnett,  8  Ch.  D.        8.  See  Story  £q.  Jur.,  }{  1180, 1180  a; 

437,  per  Malins,  Y.  G.    The  head-note  Perry  on  Trusts,  {  740. 
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erij  which  oannotf  is  oombined^  in  the  eaine  gift,  with  funds  which  eon, 
be  bequeathed  for  charitable  purposes^  and  the  disposition  embtaoeB 
•  several  objects  or  purposes^  some  charitable  and  others  not,  the  courts 
hold  that  the  purposes  not  charitable  cannot  be  thrown  exdusivelj 
upon  that  part  of  the  subject  of  disposition  which  is  incapable  hj  law 
of  being  devoted  to  charity,  in  order  to  let  in  the  charitable  purposes 
upon  the  remainder,  (t) 

Thus,  if  a  testator  give  his  real  and  personal  estate  to  trustees,  upon 
trust  to  sell  and  pay  his  debts  and  legacies,  and  to  apply  the  residue 
for  charitable  purposes,  the  court  will  not  throw  the  debts  and  legacies 
exclusively  on  the  proceeds  of  the  real  estate,  and  the  mortgage  securi- 
ties and  leaseholds,  in  order  that  the  charitable  bequest  may  take  effect 
80  far  as  possible ;  nor,  on  the  other  hand,  will  it  direct  the  debts  and 
l^acies  to  come  out  of  the  pure  personalty  for  the  purpose  of  defeating 
the  charitable  residuary  bequest  to  the  utmost  possible  extent.  Steering 
a  middle  course,  equity  directs  the  debts  and  legacies  to  come  out  of 
the  whole  estate,  real  and  personal,  pro  rata;  for  instance,  supposing 
the  real  funds  (including  the  leaseholds  and  mortgage  securities)  to 
constitute  two-6fths  of  the  entire  property,  then  two-fifths  of  these 
charges  would  be  satisfied  out  of  such  real  funds,  and  the  remaining 
three-fifths  out  of  the  pure  personalty ;  (u)  and,  after  bearing  the 
charges  in  these  several  proportions,  the  former  would  belong  to  tJie 
heir  or  next  of  kin  (as  the  case  might  be,)  and  the  latter  to  the  charity- 
residuary  legatee.  And,  by  parity  of  reasoning,  if  a  testator  bequeath 
pecuniary  legacies  to  charities,  and  leave  a  general  residue  to  others, 
consisting  partly  of  leaseholds  or  real  securities,  and  partly  of  pure 
personalty,  the  legacies  will  be  void  pro  taniq,  L  e.  in  the  proportion 
which  the  funds  savoring  of  realty  bear  *to  the  eptire  property,  though 
tlie  pure  personalty  should  be  sufficient  to  pay  all  the  l^acies.    The 

(0  ^ogg  V*  Hodges,  2  Yes.  52,  [1  Cox  of  Liyerpool,  1  E.  &  Mj.  761,  n.;  Me 

9 ;]  Att-Gen.  v.  Tjudall,  2  £d.  207,  Amb.  also  Fourdrin  v.  Gowdey,  3  Mj.  A  K. 

614;  Foster  V.  Blagden,  Amb.  704 ;  Mid-  397;  Johnson  v.  Woods,  2  Bear.  409; 

dleton  V.  Spicer,  1  B.  C.  C.  201 ;  Att-Gen.  Att-Gen.  «.  Southgate,  12  Sim.  77;  and 

«.  Earl  of  Winchelsea,  3  B.  C.  C.  373 ;  that  too,  thoagh  the  purely  penonal  part 

Makeham  «.  Hooper,  4  Id.  153 ;  Hobson  of  the  residue  was  alone  disposed  of  hj 

9.  Blackburn,  1  Kee.  273 ;  [Williams  «.  the  will  for  the  charitable  purposes^  and 

Kershaw,  6  L.  J.  (N.  S.)  Ch.  S4,  5  CI.  &  the  remaining  part  was  left  undisposed  (^ 

Fin.  111.]  Edwards  v.  Hall,  11  Hare  22.   Lapsed  or 

(tt)  Howse  V.  Chapman,  4  Yes.  542 ;  void  specific  legacies  form  part  of  thif 

Paioe  V.  Archbishop  of  Canterbury,  14  general  fund,  Scott  v.  Forristall,  10  W.  B- 

Yes.  872;  Curtis  v.  Hutton,  Id.  537  ;  Cur-  87. 
rie  V.  I^e,  17  Yes.  404 ;  Crosbie  t.  Mayor 
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proper  course,  in  such  case^  is  to  pay  the  debts  and  funeral  and  testa- 
mentaiy  expenses,  (being  all  the  prior  charges  to  which  the  general 
residue  was  liabl^)  in  the  first  instance,  out  of  the  whole  properly,  pro 
raiOy  {z)  and  then  to  provide  for  the  pecuniary  legacies  in  like  manner ; 
the  effect  of  which  is  that  the  charity  legacies,  so  far  as  this  ratable 
apportionment  throws  them  upon  the  leaseholds  and  real  securities,  are 
void,  (y)  Thus,  eveiy  charitable  legsLcy  bequeathed  by  any  testator 
whose  will  does  not  contain  the  usual  clause  dii*ecting  such  Qeneni  oon- 
legacies  to  be  paid  exclusively  out  of  the  pure  personalty,  ^"^**°- 
and  the  general  residue  of  whose  property  consists  partly  of  leaseholds 
or  real  securities,  is  void  pro  tanto. 

[The  effect  of  this  doctrine  may  sometimes  be  to  render  the  whole 
legacy  void.  Thus,  in  Cherry  v.  Mott,  (2)  the  testator  directed  his 
executors  to  purchase  of  the  governors  of  Christ's  Hospital  a  presenta-  . 
lion  to  that  charity  for  a  boy,  the  son  of  a  freeman  of  the  borough  of 
Hertford ;  the  purchase-money  to  be  paid  out  of  his  personal  estate. 
The  testator's  personal  estate  not  being  all  pure  personalty.  Sir  C. 
Pepys,  M.  R.,  was  of  opinion  that  the  bequest  never  could  take  effect ; 
for  if  the  executors  had  agreed  foi^  the  purchase  at  a  given  sum,  that 
sum  must  have  been  raised  proportionably  out  of  the  two  sorts  of 
|)eT8onal1y,  and  the  gift  of  so  much  as  it  was  necessary  to  raise  out  of 
the  personalty  savoring  of  the  realty,  would  have  been  void,  and  con- 
sequently the  full  purchase-money  never  could  be  raised;  and  the 
testator's  intended  gift  failed  by  reason  of  the  impossibility  of  making 
the  purchase. 

Where  the  testator  has  directed  a  charity  legacy  to  be  paid  out  of  his 
pure  personalty,  which,  however,  is  all  exhausted  by  his  Tj^i^may 
specialty  creditors,  tlie  charity  may  stand  in  the  place  of  ihaiiitoMteto, 
the  creditors  on  the  real  esfate.  (a)  In  such  a  case,  it  is«the  testator 
himself  who  has  marshaled  (so  to  speak)  his  own  assets,  and  the  court 
only  prevents  the  arrangement  made  by  him  from  being  defeated  by 
accidental  circumstances.  The  efficacy  of  such  a  direction  to  make  a 
charity  l^acy  payable  in  full,  out  of  the  ♦pure  personalty  in  priorily 

[(s)  In  making  the  apportionment^  the  (y)  Philanthropic  Society  «.  Kemp^  4 

respectiTe  yalues  of  the  real  and  pexBonal  Beav.  581 ;  Storge  v.  Dimsdale,  6  Beav. 

GBtotes  are  to  be  taken  as  at  the  time  of  462;  Cheriy  v,  Mott^  1  My.  &  Cr.  128; 

ihe  death  of  the  testator,  and  not  as  at  the  Briggs  v.  Chamberlain,  18  Jar.  66. 

lime  of  appojlioniuent,  Calvert  v.  Armi*  (s)  1  My.  A  Cr.  123. 

tage,  1  H.  A  M.  446,  overruling  Robinson  (a)  Au.-Gen.  v.  Lord  Mountmorrii^  1 

«.  London  Hospital,  10  Hare  29.  Dick.  379. 
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to  other  legacies^  was  eBtablished  hj  Lord  Tniro  in  Bobinson  v.  QtU 
dart  (6)  As  between  the  charity  and  the  other  legatees,  he  said  the 
case  was  analogous  to  that  of  a  demonstrative  legacy.  Bat  this  wa5 
by  way  of  illustration  only,  and  not  of  definition :  the  direction  doe» 
no  more  than  regulate  the  priority  of  the  I^atees  inter  9e;  it  does  not 
exempt  the  charitable  legacy  from  contribution  to  the  payment  of  debts, 
funeral  and  testamentary  expenses,  as  it  would  do  if  it  made  the  legacy 
strictly  demonstrative.  These  prior  charges  will  still  come  ratably,, 
and,  in  the  first  place,  out  of  the  pur«  and  impure  pereonalty.  (c) 
Therefore,  in  order  to  make  charitable  legacies  effectual  as  far  as  possi- 
ble, the  debts,  funeral  and  testamentary  expenses  should  be  expressly 
and  exclusively  charged  on  the  personalty  savoring  of  realty,  (d) 

Aad  where  the  charitable  legacies  are  themselves  residuary,  this  is 
Ezpran  mar-  the  most  appropriate  form  of  direction  with  reeard  also 
ti^ohariiaue  to  the  payment  of  other  I^acies.  («)  But  of  coarse  it 
^du«T-  matters  not  what  the  form  is  if  it  sufficiently  shows  the 
testator's  intention.  Thus,  in  Wills  v.  Bourne,  (/)  where  a  testator  ^ 
directed  his  debts,  legacies,  and  funeral  and  testamentary  expenses  to 
be  paid  out  of  his  real  estate,  and,  so  far  as  that  was  deficient,  out  of 
his  personal  estate,  and  bequeathed  the  residue  of  his  personal  estate 
to  certain  charities,  declaring  that  '^  only  such  part  of  his  estate  should 
be  comprised  in  the  residue  as  might  by  law  be  bequeathed  for  charita- 
ble purposes:''  it  was  held  by  Lord  Selbome  that  the  testator  had 
thereby  excluded  impure  personalty  from  the  residue;  and  that  it 
followed  by  necessary  implication  that  tlie  realty  and  impure  personalty 
must  be  applied  for  those  purpose  {debts  as  wdl  as  I^acies)  which  were 
to  be  satisfied  before  a  residue  was  arrived  at.     So,  in  Miles  v.  Harri- 

(6)  8  Mac.  &  G.  735 ;  and  see  Nickis-        (e)  Tempest  v.  Tempest,  7  D^  M.  A  G. 

son  V.  Cockill,*  3  D.,  J.  &  S.  622,  635 ;  470 ;  Beaumont  v.  Oliyeira,  L.  R,  4  Ch. 

Beaumont  v.  Oliveira,  L.  B.,  4  Ch.  309.  309. 

In  Starge  v.  Dimsdale,  6  Beav.  462,  Lord        (d)  See  Williams'  Execaton,  p.  12$4. 

Langdale  had  doubted  the  sufficiency  of  (6th  ed.) 

such  a  direction,  and  in  Philanthropic        (e)  As  in  Jaunoej  9.  Att-Qen^  3  Oi£ 

Society  v.  Kemp,  4  Beav.  581,  had  de-  308 ;  or  in  the  more  sweeping  foim  used 

cided  that  it  was  insufficient  to  counteract'  in  Wigg  v,  KichoU,  L.  R.,  14  £q.  92,  tbit 

in  favor  of  the  charities  some  special  "the  estate  shall  be  so  marshaled  sod 

words  which  he  thought  expressly  regu-  administered  as  to  give  the  fullest  posri- 

lated  the  order  in  which  the  several  por-  ble  effect  to "  the  charity  l^acies.   See 

lions  of  the  personal  estate  were  to  be  ap-  also  Ghiskin  v.  Bogers,  L.  R.,  2  £q.  284; 

plied  in  payment  of  debts  and  legacies.  In  re  Fitzgerald,  W.  N.  1877,  p.  216. 
But  as  to  this  see  Miles  v.  Harrison,  L.        (/)  L.  B.,  16  £q..487. 
R.,  9  Ch.  321. 
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son,  (jr)  where  a  tegtator  directed  that  his  personal  estate  should  be 
oon^yerfed,  and  that  out  of  the  proceeds  his  debts  and  legacies  should 
be  paid,  and  gave  the  residue  to  three  charities  m  equal  shares,  with  a 
direction  to  pay  the  charitable  legacies  out  of  the  pure  personaltj,. 
''which  shall  be  reserved  by  my  trustees  for  that  purpose/^  it  was  held 
that  the  debts  and  other  l^acies  were  thrown  wholly  on  the  impure 
personalty.  Lord  Cairns  observed,  that  although  the  testator  intended 
creditors  and  those  other  I^atees  to  have  the  security  of  his  whole 
personal  estate,  yet  that,  as  between  them  and  the  charities,  those  who 
had  the  two  funds  should  go  first  on  that  which  the  charities  could 
not  take. 

Again,  the  pure  personalty  may  be  the  subject  of  a  specific  bequest 
to  a  charity,  in  which  case  it  will  be  entitled  to  the  privil^es  and 
exemptions  that  belong  to  a  l^acy  of  that  character,  (h) 

In  Miles  v.  Harrison,  there  was  also  a  particular  pecuniary  bequest 
to  another  charily,  unaided  by  any  direction  concerning  its  payment ; 
and  the  further  question  arose  whether  this  legacy,  which  could  in  na 
part  be  satisfied  out  of  the  impure  personalty,  was  not  also  debarred 
from  the  pure  personalty  by  the  direction  reserving  the  latter  for  pay* 
ment  of  the  residuary  l^equest.  '' If,  as  I oBSumCj^  said  Lord  Cairns,, 
^'the  gifl  of  the  residue  amounts  to  a  direction  that  the  personal  estate 
shall  be  marshaled,  a  directioB  of  that  kind  cannot  operate  to  defeat 
ia  iolo  the  pecuniary  l^cy  to  the  charity :  that  legacy  will  stand  as- 
if  nothing  at  all  had  been  said  about  marshaling  in  the  residuary 
gift;  for  the  essence  of  marshaling  is  that  it  puts  those  only  to  mar- 
shal who  have  got  two  funds,  and  this  charitable  legatee  has  only 
one/^ 

Where  a  charitable  l^acy  is  charged  on  real  estate  as  an  auxiliary 
fund  in  aid  of  the  personalty,  (and  such,  it  will  be  here-  Eflfecstwh«r« 
after  seen,  is  always  the  effect  of  a  mere  general  charge,)  S?«i*»Si5E^ 
the  legacy  will  be  valid  or  not,  and  either  wholly  or  in  ^^^ 
part,  according  to  the  event  of  the  personalty  proving  sufficient  for  its 
complete  liquidation,  or  not.  d 

ig)  L.  B.,  9  Ch.  317.    Cf.  Lewis  v,  Q^  J.  A  S.  622,  where  there  were  charita- 

Boetefenr,  W.  N.  1S78,  p.  21, 1879^  p.  11.  ble  and  other  legacies  with  a  power  to- 

{h)  8hepheard  v.  Beetham,  6  Ch.  D.  the  executors  to  sell  the  land  for  legacies* 

697.    "A  legacy  is  not  the  leas  specific  and  debts,  and  the  charitable  legacies 

for  being  general/'  per  Lord  Cottenham,  were  directed  to  be  paid  out  of  the  perso- 

1  My.  &  Or.  117.]  nal  estate,  there  being  pure  personalty 

9.  Thus,  in  Niddsson  v.  GockiU,  3  De  sufficient  to  pay  the  dharitable  legacies, 
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As  the  validity  of  a  charitj  legacy  depeDds  on  its  not  bong  to  oome 
out  of  a  real  fuud,  the  point  of  construction  whether  the  legacy  is 
]>ayable  out  of  personal  or  real  estate^  is  sometimes  warmly  contested 
on  this  acQOunt ;  and  in  the  consideration  of  this  question,  it  scaroelj 
need  be  observed,  no  disposition  has  *been  manifested  by  the  courts  to 
strain  the  rules  of  construction  in  favor  of  charity,  (e) 

Never,  indeed,  was  the  spirit  of  any  legislative  enactment  more 
Judicial  treat-  vificorouslv  and  zealously  seconded  by  the  judicature,  than 
so«o.iL,a8s.  the  statute  9  Greo.  II.  This  is  abundantly  evident  from 
the  general  tone  of  the  adjudications ;  but  the  two  points  in  which  it 
is  most  strikingly  displayed  are,  first,  the  holding  a  gift  to  charity  of 
the  proceeds  of  the  sale  of  real  estate  to  be  absolutely  void,  instead 
of  giving  to  the  charity  legatee  the  option  to  take  it  as  money,  aooord* 
ing  to  the  rule  formerly  adopted  in  the  case  of  a  similar  gift  to  an 
alien ;  (/)  and,  secondly,  the  refusal  of  equity  to  marshal  asBets  in 
iavor  of  a  charity,  in  conformity  to  its  general  principle;  that  principle 
being  evidently  founded  on  an  anxiety  to  carry  out,  as  fair  as  possible, 
the  intentions  of  testators.     In  this  solitary  case,  the  intention  has  been 

the  exeoaton  were  directed  to  marshal  other  is  bo  too  and  the  whole  beqneit 

the  assets,  set  apart  the  pure  personalty  void  ?    No,  for  if  one  method  is  lawfiil 

for  the  charitable  legacies,  and  seU  land  thia  should  be  pursued  and  take  efieot;" 

•sufficient  with  other  personalty  to  pay  the  and  to  the  same  effect  is  WIgg  sl  KidioD, 

other  l^;acieB  and  the  debts ;  likewise  in  14  L.  R,  £q.  92  (1872) ;  tee  a]so  Wilh 

Beaumont  v.  Oliveira,  4  L.  B^  Ch.  App.  v.  Bourne,  16  L.  B^  £q.  487  (1878) ; 

S09,  (1869.)  the  assets  were  marshaled  Thomaa  «.  Howell,  18  L.  R^  £^.  Itt 

4>y  direction  of  the  testator  for  the  bene-  (1874) ;  Miles  v.  Harrison,  9  L.  £,  Cb. 

fit  of  the  charitable  donations ;  so    in  App.  816  (1874). 
Lewis  V.  AUenby,  10  L.  B.,  Eq.  668,  (1870,)        (e)  See  Leacioft  v.  Maynaid,  1  Vsl, 

where  the  residue  was  bequeathed   in  Jr.,  279,  ante  p.  *185.    But  where  a  t«te- 

-trust  to  divide  among  such  charities  in  tor  shows  by  his  will  that  he  uses  the 

England  as  the  trustees '^  in  their  sole  and  term  "personal  estate"  as  oontrMlistin- 

•uncontrolled  discretion  shall  think  pro-  guished  from  "  leaseholds,"  oocairing  in 

per,  and  the  residue  included  both  pure  the  same  bequest^  and  he  afterwards  hj  t 

and  impure  personalty,  the  gift  was  valid  codicil  directs  a  charitable  legacy  to  be 

«s  to  all,  the  latter  being  applied  to  chari-  payable  out  of  his  "  personal "  estate^  the 

ties  exempt  from  the  operation  of  the  act  expression  is  considered  as  used  in  the 

In  this  case  Stuart,  V.  C,  quotes  Hard-  same  restricted  and  peculiar  sense  at  in 

^cke,  L.,  in    Grimmett   «.  Grimmett,  his  will ;  and  the  legacy  is  payable  out 

Amb.  210 :  ''  If  a  deyise  is  in  the  dis-  of  the  pure  personalty,  and  is  thereftM 

junctiye  and  leaves  the  executors  to  two  good,  Wilson  v.  Thomas,' 3  My.  A  E.  679> 
methods  to  do  a  particular  thing  by,  one        (/)  Ante  p.  *69.    [However,  the  dii- 

of  which  is  lawful  and  the  other  prohibi-  herison  of  the  heir,  against  which  the 

4ed  by  law,  can  any  court  say  because  one  statute  is  directed,  is  equally  prodooed 

method  is  unlawful  that  therefore  the  whether  the  land  is  sold  or  n<ytj 
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allowed  to  be  subverted  by  a  mere  slip  or  omission  of  the  testator, 
which  the  court  had  the  power  of  easily  correcting  by  an  arrangement 
of  the  funds.  {%) 

It  will  be  observed^  that  the  act  expressly  allows  gifbs  to  the  two* 
English  universities  and  their  colleges^-and  the  three  col-  Bxoeptionin 
l^es  of  Eton,  Winchester,  and  Westminster,  (i)  It  has  ^^^^  *»"*- 
never  been  decided  whether  the  proviso  extends  to  colleges  2St«  ind 
founded  since  the  act,  as  Downing  College,  Cambridge.  westrnWer. 
Lord  Northington  considered  that  it  was  confined  to  colleges  antece* 
dently  established ;  {I)  but  Lord  Loughborough  appears  to  have  dis- 
sented from  this  opinion,  (m)  It  is  clear  that  the  statute  does  not 
authorize  a  devise  to  a  college  in  trust  for  other  charitable  objects ;  (n) 
but  it  seems  not  to  be  essential  that  the  trust  should  embrace  the  whole 
collie ;  a  trust  for  the  benefit  of  particular  members  would  be  within 
the  proviso;  and  therefore,  a  devise  to  the  master  and  fellows  of 
Christ's  CoU^,  in  trust  that  they  and  *their  successors  should  apply 
the  rents  for  some  undergraduate  student,  has  been  held  to  be  good.  (o> 
But  the  devise  must  be  for  cellmate  or  academical  purposes ;  and  a 
gift  to  the  coU^,  to  the  intent  that  an  individual  member  (the  senior 
fellow  for  the  time  being)  should  live  in  the  testator's  house,  and  enter- 
tain the  poor,  and  distribute  medicine  and  books  among  them,  was^ 
held  to  be  void  on  this  principle,  (p)  Lord  Loughborough  appears  to 
have  thought,  that,  if  a  devise  of  real  estate  to  a  coll^  was  refused 
by  the  coU^,  as  of  course  it  may  be,  whether  the  devise  be  upon 
trust  or  otherwise,  {q)  it  might,  as  the  lands  were  originally  devised  to 
a  valid  purpose,  be  executed  cy  prea.  (r) 

The  exception  made  by  the  act  in  respect  of  property  in  Scotland 
has  been  held  to  apply  only  to  the  locality  of  the  lands  szoeptioQiQ 
destined  to  the  trust ;  precluding,  therefore,  the  devise  of  sooUand. 
lands  in  England  to  a  Scottish  charity,  but  admitting  of  English  per- 
sonalty being  bequeathed  to  be  laid  out  in  lands  in  Scotland,  so  far  as 

({)  As  to  the  poli(7  of  the  stat.  of  9  (m)  See  Att-G^en.  v.  Bo^er.  8  Yes^ 

Qea  IL,  c.  86,  [see  a  note  by  the  aathor  728. 

in  preyious  editions,  urging  a  relaxation  (n)  Att-Gen.  v,  Tancred,  1  Ed.  15, 1 W. 

of  its  prohibitions.    But  coiUra  see  Jeff*  Bl.  90,  Amb.  861 ;  see  also  Blandfoxd  v. 

ries  f.  Alexander,  8  H.  L.  Gas.  594,  648;  Fackerell,  4  B.  G.  G.  894^  2  Yes^  Jr^ 

and  per  Lord  Bomillj,  20  Beay.  508,  L.  288 ;  Att-Gen.  v.  Mundy,  1  Mer.  827. 

B.,  4  £q.  111.]  (o)  Att-Gen.  v.  Tancred,  1  Ed.  la 

(h)  For  an  instance  of  such  a  deyise^  (p)  Att-Gen.  v.  Whorwood,  1  Yes.  584» 

see  8  Yes.  641.  (q)  See  2  Kee.  168. 

(0  1  Ed.  16.  0  (r)  [Att-Gen.  v.  Andrew,  8  Yes.  688.J 
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18  oonsistent  with  the  Scotch  law,  which  pennits  the  destination  of  real 
estate  to  9ome  kinds  of  charitj.  («)  It  has  been  held,  that  the  circom- 
«tances  of  the  charity  being  Scotch,  and  Scotchmen  only  being  eligible 
as  trustees  of  it,  do  not  conclusively  show  that  the  purchase  is  to  be 
of  lands  in  Scotland,  so  as  to  take  the  bequest  out  of  the  statute.  (<) 

So,  of  course,  a  bequest  of  money  to  be  laid  out  in  lands  in  Ireland, 
PurdbaMof  for  charitable  purposes,  will  be  good,  (tf)  [But  by  a 
land.  modern  statute  (x)  it  is  enacted,  that  any  donation,  devis^ 

or  bequest)  whereby  any  esiale  in  lands,  tenements  or  hereditaments  in 
Ireland  is  conveyed  or  created  for  a  charitable  purpose,  must  be  eze- 
-cuted  three  calendar  months'  before  the  death  of  the  donor.  This 
enactment  does  not,  however,  appear  to  extend  to  bequests  of  monqr 
to  be  laid  out  in  land.] 

The  statute  9  Geo.  II.,  c  36,  does  not  extend  to  the  British  colonies; 
srtttahooio-  ^  ^^  causes,  its  objects,  its  provisions,  its  qualifications, 
*^^  and  its  exceptions,  it  is  a  law  wholly  English,  calculated 

for  the  purposes  of  local  policy,  complicated  with  local  establish^mentB, 
and  incapable,  without  great  incongruily  in  the  effect,  of  being  tnDS- 
ferred,  as  it  stands,  into  the  code  of  any  other  country.  (2) 

By  the  custom  of  London  resident  freemen  might  devise  land  in 
Qoi^ig^^  mortmain. (a)  [By  the  general  act  De  rdigioM\fi)  the 
London.  custom  would  have  been  abolished,  but  that  afterwards 

there  came  a  general  confirmation  of  the  customs  of  London  by  sttt- 
ute.  (c)  There  is  no  saving  of  any  custom  in  the  statute  of  George^ 
any  more  than  there  was  in  the  statute  De  rdiffUma;  and  as  thoe  has 

(«)  Oliphant  v.  Hendrie,  1  B.  C.  C  571 ;  period,  lb.] 

Cartifl  V.  Hatton,  14  Yes.  687 ;  Mackin-  (f )  Per  8ir  W.  Grant,  M.  R,  in  Ati- 

toeh  V.  Townflend,  16  Yes.  830.    [And  Gen.  «,  Stewart,  2  Mer.  141;  [see  abo 

the  English  rale,  arigiDg  out  of  the  act,  Att-Gen.  v.  Giles,  6  L.  J.  (N.  R)  Gb.  44; 

against  mitraTiRling  in  &vor  of  charities  Whicker  v.  Home,  1  D.,  IL  A  Q.  M,  U 

does  not  exist  in  Scotland.    See  Mao-  Beay.  509,  7  H.  L.  Gas.  124;  Major  of 

donald   v.   Macdonald,   L.   IL,  14   Eq.  Lyons  v.  East  India  Company,  1  Moo.  E 

60.]  C.  G.  298.    So  of  coarse  as  to  lands  in  a 

(I)  Att-Gen.  v.  Mill,  4  Buss.  328,  6  Bli.  foreign  country  where  there  is  no  law  eo^ 

(N.  S.)  593,  2Jy.it  CI.  898,  [Sndg.  Law  responding  to  stat  9  Geo.  H,  c  96| 

of  Prop.  419.]  Beaomont   v.   OliTeira,   L.   &,  6  Si* 

(u)  See  Campbell  v.  Earl  of  Badnor,  1  587. 

B.  C.  C.  272j  Baker  v.  Sutton,  1  See.  (a)  8  Bep.  129a. 

234;  Att-Gen.  v.  Power,  1  Ba.  A  Be.  (6)  7  Ed.  L,  c  1,  onto  ch.  Y. 

154.  (e)  Per  Lord.  Coke,  2  BoJst.  190.   And 

(x)  [7  and  8  Yict,  c.  97,  J  16.    A  deed    local  customs  are  expressly  saTed  by  tha 
must  also  be  registered  within  the  same    stat  28  Hen.  YIII^  c  1(^  {  6. 
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been  no  subsequent  confirmation  of  the  customs  of  London,  {d)  it  fol- 
lows, according  to  Lord  Coke,  that  the  statute  of  George  is  binding  on 
the  city  of  London.  («)  An  express  power  given  to  a  charitable  cor- 
poration by  statute  6  Ann.  to  take  and  hold  land  by  devise  without 
license  in  mortmain  has  been  held  to  be  taken  away  by  the  statute  9 
<xeo.  II.]  (/)  At  all  events  it  is  clear  that  the  custom  of  London 
applies  only  to  lands  in  London,  (g) 

The  legislature  has,  in  several  iustaqces,  relaxed  in  favor  of  particu- 
lar objects  the  restriction  on  disposing  of  land  to  charitable  statutes  aJiow- 
porpo^es.  10  Thns,  by  the  land  tax  redemption  act  (42  deyoied  to 
<Jeo.  III.,  c.  116,  §  60,)  money  may,  by  will  or  otherwise,  ohariuea. 
be  given  to  be  applied  in  the  redemption  of  the  land  tax  on  heredita- 
ments settled  to  charitable  uses.  So,  the  statute  43  Geo.  III.,  a  107, 
aathorises  the  devise  of  lands  to  the  governors  of  Queen  Anne's 
bounty ;  and  again,  the  statute  43  Greo.  III.,  c.  108,  empowers  persons, 
by  will  executed  three  months  before  death,  to  devise  lands  not  exceed- 
ing five  acres,  or  goods  and  chattels  not  exceeding  in  value  j£500,  (A) 
for  erecting,  rebuilding,  repairing,  purchasing,  or  ^providing  any 

((2)  The  latest  oonfirmation  by  statute  personal  property,  gives  an  implied  right 

appears  to  be  2  W.  &  M.,  seas.  1,  c.  S,  {  3.  to  take  by  deyise  a  gift  of  mixed  person- 

{•)  See  also  per  Sir  £.  P.  Arden,  M.  alty,  Perring  v.  Trail,  18  L.  B.,  £q.  88, 

B^  Higfamore  on  Mortmain  p.  127 ;  and  (1874). 

eee  generally  as  to  these  customs  the  an-  .[(A)  By  section  2,  if  the  devise  exceed 

thorities  cited  in  B^.  v.  Mayor,  Sbc,  of  the  limit,  the  excess  only  is  yoid,  and  the 

London,  18  Q.  B.  1.  specific  five  acres  may  be  allotted  by  the 

(/)  Lockraft  V.  Pridham,  6  Gh.  D.  205.  L.Q,    In  Sinnett  v.  Herbert,  L.  B.,  7  CSi. 

ig)  Middleton  v.  Oater,  4  B.  0. 0.  409.  232,  a  gift  comprising  pore  and  impure 

10.  The  statutory    authority    to   take  personalty,  for  building  or  endowing  a 

Isnds  by  devise,  notwithstanding  the  stat-  church,  was  held  to  carry  £500  worth  of 

ute  of  mortmain,  is  strictly  construed,  the  impure  personalty,  besides  all  the 

Thus,  in  Nethersole  v.  School  for  Indi-  pure  personalty,  on  the  ground  that  the 

gent  Blind,  11  L.  B.,  £q.  1,  (1870,)  au-  £500  being  all  which  could  properly  be 

thority  to  take  lands,  tenements,  heredita-  spent  in  building  (see  In  re  Ireland's 

ments  and  money,  was  held  not  to  give  Will,  12  L.  J.,  Ch.  381),  it  must  be  as- 

auihority  to  take  impure  personalty ;  so  sumed  that  the  trustees  would  apply  all 

in  Chester  e.  Chester,  12  L.  B.,  Eq.  444^  the  rest  for  the  other  purposes.    As  under 

(1871,)  authority  as  above,  with  proviso  this  act,  one  may  devise,  so  he  may  oon- 

that  grants  which  would  be  void  under  vey,  reserving  a  life  estate,  per  Sir  G. 

the  statute  of  9  Geo.  IL  should  not   be  Turner,  L.  J.,  Fisher  v.  Brierly,  1  D.,  F. 

thereby  validated,  was  held  not  to  au-  A  J.  664.    But  the  act  does  not  authoriae 

thorize  the  takiikg  of  a  bequest  of  debts  a  gift  of  money,  even  within  the  limit  of 

secured  by  equitable  mortgage  of  lease-  £500,  to  arise  by  sale  of  land,  Church 

holds.   But  anthorify  to  a  hospital  to  take  Building  Society  v.  Coles,  1  E.  A  J.  146^ 

bj  ^  purchase  or  otherwise,  land  or  5  D.,  M.  &  G.  324. 
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church  or  chapel  where  the  litargy  of  the  Church  of  England  may^  be 
nsedy  or  any  mansion-house  for  the  residence  of  the  minister,  or  any 
outbuildings,  offices,  churchyard,  (/)  or  glebe,  for  the  same  respectively ; 
but  no  glebe,  containing  upwards  of  fifty  acres,  is  to  be  augmented 
above  one  acre  y{g)  [and  the  promotion  of  these  or  similar  objects  has 
been  further  encouraged  by  an  act  (A)  I^lizing  the  devise  of  lands  ta 
or  in  trust  for  (t)  the  ecclesiastical  commissioners,  in  aid  of  the  endow- 
ment and  erection  of  district  churches.  Again,  the  public  parks, 
schools,  and  museums  act,  1871,  authorizes  gifbs  by  will,  made  twelve 
calendar  months  before,  and  enrolled  in  the  books  of  the  charity  com- 
missioners within  six  calendar  months  after,  the  testator's  death,  of 
limited  portions  of  land  for  any  of  the  objects  mentioned  in  the  title 
to  the  act]  {k)  The  statute  of  mortmain  has  also  been  repealed  pro 
UxnJto  in  favor  of  the  British  Museum,  (Q  [the  Department  of  Sdence 
and  Art,](m)  the  Bath  Infirmary,  (n)  Greenwich  Hospital,  (o)  the 
Foundling,  {p)  Westminster,  (g)  Middlesex,  (r)  and  St.  Greorge's*  Hos- 
pitals, («)  the  Boyal  Naval  Asylum,  (Q  the  Seaman's  Hospital  Sooietjr,(«) 
and  of  some  other  public  institutions,  (a;)  [But  it  must  be  borne  in 
Aot  of  pMiift-     mind  that  an  act  of  parliament  which  confers  an  a  duuri- 

iiicnt  whom 

to^JiMiMfrom  ^^'^  corporation  the  right  to  purchase,  take,  hold,  receive, 
tha  oeown.  or  cnjoy  lands,  does  not  enable  it  to  acquire  land  otherwise 
than  in  the  mode  prescribed  by  the  statute  Geo.  II.,  a  36,  the  effect 
of  the  clause  being  equivalent  only  to  a  license  from  the  crown  to 

(/)  A  bequest  for  mainteiuuioe  of  a  was  repealed  bj  the  public  librariw  aoC^ 

fiunily  vault  in  a  churchyard  cannot  be  1850.] 

supported  aa  one  for  repair  of  a  church-        (i)  See  stat.  5  Qeo.  IV.,  c.  89. 
yard  under  thisact,  In  re  Bigley's Tnutii        (m)  88  and  39  Vict.,  c  68.    This  act 

86  L.  J.,  Ch.  147.]  does  not  expressly  refer  to  9  Geo.  H,  c. 

(g)  See  also  65  Qeo.  m.,  c  147,  and  58  86 ;  and  according  to  a  suggestiaa  of 

Geo.  HE.,  c  45,  2  83.  James,  L.  J.,  (6  Ch.  D.  212,)  the  ciw  is 


[(&)  6  and  7  Vict,  c.  87,  {  22.  therefore  not  taken  out  of  the  stat  Geo. 

(»)  Baldwin  v.  Baldwin,  22  Bear.  425.  11.    Sed  qa,] 

(k)  34  Vict,  c  18.    The  acts  4  and  5  (n)  19  Geo.  m.,  c.  28 ;  see  Makeham 

Vict.,  c.  88,  (school  sites,)  31  and  32  Vict.,  v.  Hooper,  4  B.  C.  0. 153. 

c.  44^  (sites  for  religious,  educational,  lit-  (o)  10  Geo.  IV.,  c.  25,  {  87. 

eraiy,  &c^  purposes^)  and  the  elementary  (p)  13  Geo.  IL,  c  29. 

education  act,  1878,  {  18,  sabs.  8,  exclude  l{q)  6  Geo.  IV.,  c.  20  (loo.  and  pen.) 

gifts  by  will.    The  act  8  and  9  Vict.,  c.  (r)  6  WilL  IV.,  c.  7  (loc.  and  pisn.)] 

48,  empowered'municipal  corporations  to  (s)  4  WUl.  IV.,  c.  88  (loo.  and  pen.) 

take  by  devise  sites  for  museums,  Ac,  and  (I)  51  Geo.  IIL,  c.  105. 

also  (as  was  held  in  Harrison  v.  Corpora-  (u)  8  and  4  WilL  IV.,  c.  9,  {  1. 

tion  of  Southampton,  2  8m.  A  G.  387,)  (x)  See  Shelf.  Char.  Uses  49. 
money  to  be  laid  out  in  such  sites ;  but 
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hold   in   mortmain^  (y)  and  not  iherefoi^    enabling  it  to  take  by 
devise.]] 

^The  act  9  Greo.  II.  leaves  the  disposition  of  pare  personalty  wholly 
unrestrained^  except  where  directed  to  be  invested  in  real  BequMi  or pnxe 
estate ;  so  that  with  this  qualification  a  man  may  dispose  gwrftabie  pur- 
of  his  whole  personal  estate  (2)  to  charitable  purposes  at»in«d. 
capable  of  enduring  forever,  in  despite  of  the  claims  of  his  nearest 
kindred ;  and  dispositions  so  made  are  strongly  favored  in  point  of 
construction ;  (a)  for  by  a  rule  peculiar  to  gifts  of  this  nature,  if  the 
donor  declare  his  intention  in  favor  of  charity  indefinitely,  without 
any  specification  of  objects,  or  in  favor  of  defined  objects,  which 
happen  to  fail,  from  whatever  cause ;  although,  in  such  cases,  the  par- 
ticalar  mode  of  application  contemplated  by  the  testator  is  uncertain 
or  impracticable,  yet  the  general  purpose  being  charity,  such  purpose 
will,  notwithstanding  the  indefiniteness,  illegality,  or  failure  of  its 
immediate  objects,  be  carried  into  efiect.  H  Thus,  in  the  case  of  a  gift 
to  the  poor  in  general,  (6)  or  to  charitable  uses  gener-  suoh  bequests 
ally,  (0)  or  for  the  advancement  of  religion,  expressed  in  vrt,  when. 

[(y)  Mogg  V.  Hodges,  2  Ves.  52 ;  Brit-  arise,  DentoD  v.  Mannen,  25  Beav.  88,  2 

iab  Mnaeom  v.  White,  2  S.  A  St  595 ;  De  G.  A  J.  675.] 

KekherBole  v.  Indigent  Blind  School,  L.  (s)  Anon^  Freem.  Ch.  Cas.  262 ;  Bajlis 

S^  11  Eq.  1;  Chester  v.  Chester,  L.  B.,  v.  Att-Gen,  2  Atk.  239;  Da  Coetav.  De 

12  £q.  444.    This  appears  to  have  been  Pas,  Amb.  228,  cit.  7  Ves.  76, 8  Mad.  457. 

OTO-looked  in  the  late  edition  (1865)  of  (a)  7  Ves.  490. 

Chit^s  Statutes,  where  sereral  charitable  11.  Notwithstanding  the  general  rule 

institations  are  stated  to  be  exempted,  bj  that  the  ey  pres  doctrine  is  not  to  be  ap- 

special  enactment,  from  the  operation  of  plied  where  a  particular  charity  is  desig- 

the  act  of  Qeo.  U.,  though  they  are  in  nated  by  the  donor,  there  are  numerous 

fact  only  empowered  to  hM  land ;  see,  for  exceptions,  classified  as  follows  by  Mr. 

instance,  the  acts  establishing  the  Com-  Boyle  (pp.  169-211) :    "  1.    Where  the 

pany  of  Suigeons  and  Barbers  and  the  charitable  objects  are  attended  with  nn- 

Marine  Society.    A  power  to  take  land  by  certainty.    2.  Where  the  donor  has  left 

wQl  is  of  course  sufficient,  Perring  v.  Trail,  the  enumeration  of  objects  incomplete. 

L.  B.,  18  £q.  88  (The  Westminster  Hos-  8.  Where  the  gift  is  made  to  or  concerns 

pitaL   80  the  Middlesex  and  St  Gorge's  an  indefinite  class  of  persons.    4.  Where 

Hospitab).    See  and  consider  with  refer-  circumstances    intervene   to   prevent   a 

ence'to  this  point,  13  and  14  Vict,  c  94,  strict  execution  of  the  charity.   5.  Where 

{  23^  enabling  owners  of  impropriated  certain  preliminaries  to  the  enjoyment 

tithes  to  annex  the  same  to  the  parson-  of  a  gift  have  been  neglected  by  the  trus- 

agee»  Ac,  of  the  parishes  where  they  tees.    6.  Where  there  ocpors  a  failure  <^ 

(6)  AttnOen.  v,  Matthews,  2  Lev.  167 ;        (e)  Clifford  v.  Francis,  Freem.  Ch.  Coa. 
a  a,  nom.  Frier  v.  Peacock,  Finch  245;    880;  Att-Qen.  v.  Herriok,  Amb.  712. 
Att-Oen.  V.  Bance,  cit  Amb.  422. 
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the  most  vague  and  indeBiute  terms  ;{d)  or  to  3ucb  charitable  useB  as 
the  testator's  executor  shall  appoint,  and  the  testator  revokes  the 
appointment  of  the  executor ;  (e)  [or  the  executor  renounces  probate 
(in  which  case  he  cannot  claim  to  exercise  his  discretion)] ;  (/)  or  to 

trustees.  7.  Where  the  charity  is  for  a  time  of  the  testator's  death  or  cannot  now 
time  impeded.  8.  Where  a  surplns  ao-  be  found  oi^nised  and  ^nown  as  abore 
ernes  after  the  gift  9.  Where  there  ex-  stated,  then  the  bequest  to  such  society  or 
ists  an  original  surplus.  10.  Where  the  societies  should  be  considered  and  dis- 
snrplus  or  propertj  arises  firom  a  fidlure  posed  of  as  lapsed  legacies  f  and  in  WQ- 
of  objects."  The  application  of  the  ey  Hams  v.  Pearson,  38  Ala.  299,  Wslker, 
j9r«t  rule  for  the  execution  of  charitable  J.,  speaks  of  it  as  **  not  adapted  to  our 
devises  which  would  otherwise  be  void  political  condition  and  has  been  rgected 
for  uncertainty  or  illegality,  has  been  by  our  courts.  In  England  whenever 
much  discussed  in  the  United  States,  anything  is  given  to  charity  and  no 
without  invariable  results  however.  The  charity  appointed — that  is  to  say,  where 
rule  established  by  the  cases  seems  to  be  the  testator  declares  his  intention  in  ikvor 
that  the  court  will  not  divert  an  illegal  or  of  charity  indefinitely  without  spedfioir 
uncertain  gift  to  a  different  charitable  ob-  tion  of  objects,  or  where  the  charity  which 
ject,  nowise  intended  by  the  testator  and  is  appointed,  is  superstitious,  the  power  of 
clearly  at  variance  with  his  expressed  applying  vests  in  the  king  as  paler  patim 
will.  The  existence  of  this  ey  prea  power  and  is  exercised  by  him  through  the 
as  inherent  in  our  equity  courts,  has  been  Chancellor.  So,  likewise,  when  a  deAnits 
affirmed  or  denied  according  as  it  has  object  of  charity  is  specified  which  ihOl 
been  held  to  be  or  not  to  be  a  part  of  the  or  becomes  impracticable^  so  that  the 
original  jurisdiction  of  the  Court  of  Chan-  fund  cannot  be  applied  to  the  chari^  in- 
eery,  acting  judieiatty,  and  not  as  parent  tended  by  the  testator,  the  court  will  aa> 
pabriatf  exercising  the  royal  prerogative,  der  the  doctrine  of  ey  pret  apply  it  to 
It  will  therefore  be  found  more  fully  some  kindred  or  analogous  object  of 
treated  of  in  note  12  of  this  chapter.  The  charity.  The  power  exercised  by  the 
reader's  attention  is  here  only  called  to  English  courts  of  chanoexy  in  the  two 
the  states  where  the  question  has  been  classes  of  cases  just  mentioned,  is  not  jo- 
most  discussed.  dicial  power  and  does  not  belong  to  oor 
Alaba$na — ^In  Carter  v.  Balfour,  19  Ala.  courts.  But  the  ey  pre»  doctrine  and  the 
814^  Coleman,  J.,  says  of  it :  ''I  do  not  prerogative  power  to  carry  out  indefinite 
recognise  the  doctrine  of  ey  pre$  which  in  charities  being  excepted,  the  law  of  cfasri- 
eubstaace  is,  if  you  cannot  find  the  society  ties  administered  in  the  English  Cooit  of 
specified  in  the  will  or  apply  the  fund  to  Chancery  is  substantially  our  law." 
the  charity  intended  by  the  testator,  the  CbTmeotteut— In  White  «.  Fbke^  0 
court  will  then  apply  it  to  some  other  Conn.  31,  it  is  said  by  Chorch, 
charity  as  nearly  analogous  to  it  as  pos-  C.  J. :  "  We  have  not  adopted  thst 
eible.  The  bequest  should  be  paid  only  principle  into  our  system  of  jurispitt- 
to  the  societies  specified  in  the  will  or  deuce.  We  think  it  inoonsbtent  with  the 
to  their  authorised  ageuL  If  the  socio-  limited  and  defined  powers  of  the  jodioi- 
ties  or  either  of  them  did  not  exist  at  the  ary  as  understood  and  approved  in  thif 

(d)  Powersoourt  v,  Powerscourt,  1  MoL  [(/)  Att-Gen.  v.  Fletch«r,  5  I*  J.  (K. 
«16.  a)  Ch.  75.] 

(e)  White  v.  White,  1  B.  C.  C.  12. 
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«ach  charitable  uses  as  A  shall  appoint^  and  A  dies  in  the  lifetime  of 
the  testator, {g)  or  n^Iects  or  refuses  to  appoint;  (&)  or  to  such  chari- 
table uses  as  the  testator  himself  shall  appoint  [or  has  appointed  J  and 
he  dies  without  making  an  appointment,  (t)  [or  the  instrument  of 

«tete  f  bat  see  Birchard  v.  Soott,  89  in  this  cue  and  it  is  believed  that  the 
CcHui.  63y  where  a  legacy  to  a  school  so-  doctrine  of  ezeonting  trusts  cff  pret  had 
«iety,  for  the  aae  and  benefit  of  poor  iami*  its  origin  in  that  enactment."  It  was  de* 
lies  in  tald  society,  in  their  schooling,  was  dared,  however,  in  Heniy  County  v.  Win- 
applied,  on  the  abolition  of  school  socie-^  nebago  Drainage  Company,  62  111.  46i, 
ties  and  establishment  of  free  schools,  to  thai  the  court  had  jurisdiction  to  execute 
the  porchase  of  books  and  other  school-  a  public  charity  ejf  prt^ 
iug  expenses  of  poor  scholars.  Indiama — ^In  Grimes  v.  Harmon,  85  Ind. 

Qeorgia—ln  Adams  9.  Baas,  18  Gra.  180,  246,  this  power  of  cy  pret  execution  of 

where  a  gift  was  to  purchase  homes  for  trusts  was  held  not  to  exist  in  Indiana, 

testator's  slaves  in  Indiana  or  Illinois,  See  opinion  of  Boskirk,  J.,  in  this  ease^ 

(where  it  was  forbidden  by  law,)  the  given  at  some  length  in  note  17. 

•court  refused  to  execute  the  l^^acy  ey  prt$  Jawa — ^In  Miller  v.  Chittenden,  2  Iowa 

hy  porchanng  homes  in  some  other  state  816,  it  is  said  by  Miller,  C  J.,  that 

where  it  was   lawful.    In  Georgia  the  ''  courts  in  this  country  will  execate  the 

«ode  (1873)  provides  for  chancery  juris-  will  of  the  benevolent  donor  but  cannot 

diction  over  charities,  and  execution  cy  create  an  object  or  person  or  class  of  pei^ 

pret.     {{  2468,  8155,  8166.    In  the  latter  sons  on  whom  to  confer  the  gift.    We 

section,  it  is  provided  that "  if  the  spe-  need  not  add  besides  that  the  doctrine  of 

Gific  DQode  of  execution  be^  for  any  cause,  cy  pres,  at  least  in  its  original  form  as  ad- 

impoBBible  and  the  charitable  intention  ministered  in  the  English  courts  has  no 

be  still  manifest  and  definite  the  court  application   here."    So,  too^  Lepage  «l 

may  by  approximation  give  e£fect  in  a  McNamara,  6  Iowa  146. 

manner  next  most  consonant  with  Uie  ZentocAy— In  Curling «.  Curling,  8  Dana 

spedfic  mode  described."  88,  Bobertson,  C.  J.,  says  of  it:   ''So 

IUma»^ln  Giilman  «.  Hamilton,  16  £ftr  as  thd  Chancellor  of  England  has  i^ 

HL  225,  the  court  reftised  to  divert  to  a  plied  an  indefinite  charity  to  a  speeifio 

professorship  in  Illinois  College  an  in-  object  in  a  class  of  objects  not  designated 

sufficient  fund  given  for  the  erection  of  by  the  donor  or  has  applied  the  donor's 

a  theological  seminary.     So,  in  Stark-  bounty  to  a  purpose  dijQRsrent  from  tint 

weather  e.  American  Bible  Society,  72  to  which  it  was  dedicated  by  himself^  we 

IlL  50,  where  a  devise  to  a  foreign  corpo-  should  be  unwilling  to  follow  the  exam- 

nUion  was  void,  the  court  refused  to  exe-  pie.  The  cy  pres  doctrine  of  the  civil  law 

cute  it  cy  pres  by  ordering  the  land  to  be  as  applied  by  the  Chancellor  of  England 

sold  and  the  proceeds  paid  over,  Walker,  to  charities  is  not  to  its  full  extent,  a  ju* 

J.,  saying:  "  The  foot  that  the  43d  Eliza-  didal  doctrine  and  so  for  as  it  is  uUrtk' 

beth  may  be  in  force  in  this  state  does  not  judicial  it  cannot  be  recognised  by  ooorls 

by  any  means  confer  the  power  claimed  of  equity  here." 

■  ■    i  i           ■  ■  .-11 1— ^-^^■.^i^ 

{g)  Moggridge  a.  Thackwell,  1  Ves.,  [{h)  Att-Gen.  v.  Boultbee,  2  Yes.,  Jr., 
Jr.,  464,  8  B.  C.  C.  617,  7  Ves.  36,  18  880,  3  Vcs.  220.] 
Ves.  416.    In  this  case,  and  in  Mills  v,  {%)  Freem.  Ch.  Cas.  261;  Mills  «.  Far- 
Farmer,  1  Mer.  66,  Lord  Eldon  went  very  mer,  1  Mer.  56 ;  [Commissioners  of  Oh. 
fully  into  the  general  doctrine.  Don  «.  Sullivan,  1  D.  A  War.  601.] 
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appoint*ment  cannot  be  found  ;](£)  or  where  the  testator  makes  a 
disposition  in  favor  of  an  object  which  has  no  existence,  (/)  or  which 
is  void  in  law,  (m)  or  has  become  impossible ;  (n)  or  bequeaths  to  the 
trustees  of  a  charify  who  refuse  to  accept ;  (o)  or  to  a  particular  oharify 


JfasacieA«iMtt0'-In  this  itete,  legaoiflB  in  held   that    the    ooorli    in    Penziajh 

trost  for  books,  papers^  Ao^  to  oreste  sen-  nia  would  not  ezecate  a  trust  fly  p*^  and 

timent  for  abolition  of  slaveiy,  taking  so,  in  1851,  in  the  case  of  FUheKt/'a  £s- 

eflfeot  after  slavexy  was  abolished,  have  tate,    2     Pars.    CSas.     186;     bat     the 

been  executed  cff  pret  by  giving  to  school  dedsioas  incline  to  such  ezecntion  in 

ibr  education  of  negroes  in  Boston,  Jack*  '  Phila.  v.  Gifard,  45  Pttina.  8t  9,  (1868,) 

son  «.  Phillips,  14  Allen  560;  or  to  a  and  Heddleson's  Estate,  8  Phila.  602, 

flreednuui's   school    in    MarjUuod,   At-  in  1871.     See  also^  to  Bsnn^lTania 

tomej-CJeneral  «l  Ghnison,  101   Mass.  cases,  note  12. 

287.  8imlh  CbrolNio— Sach  exeeotioas  have 

JltnoHiv-In  this  Btate^  the  power  of  the  been  also  refbsed  io   South   Oarolinay 

oourt  to  make  such  application  has  been  Pringle  w.  Dorsej,  8  S.  CL  (N.  S.)  509 ; 

maintained  in  Academy  «.  CSlemeos^  60  and  in 

Mo.  167;  Gk)ode  v.  McPherson,  51  Mo.  Vernumi-'Q&&  Smith  «l  Kelson,  18  Yt 

126.  554;  and  in 

iTsw  Forib— In  Beekman  v.  Bonsor,  27  TFisoonsMi— See  Heiss  «l  Murphj,  40 

Barb.     260,     this    power    is     denied.  Wis.  276. 

See  also^  as  to  many  New  York  cases,  note  In  the  English  cases,  as  appeaia  by  the 

12.  text,  the  inclination  of  the  oonrts  ia  fiiTor- 

Ncrtk  CbrolMiA— So,  too,  in  North  Oaro-  able  to  ey  pres  execution ;  but  this  wiQ 

lina;  see  McAuley  e.  Wilson,  1  Dev.  Eq.  not  be  done  where  the  gift  is  dearlj  to  a 

276;    Holland    «.   Peck,   2   Ired.   £q.  charitable  institutLon  bjname^wludi  has 

256.  ceased  to  exist  before  the  testator's  death, 

OAio— So,  too,  in  Ohio;  see  Board  of  Lsngford  v.  Gowland,  9  Jur.  (N.  &)  12; 

Education  v.  Edson,  18  Ohio  St  221 ;  but  nor  where  the  gift  is  to  the  tmstees  of 

see^  eonirttf  Mclntire  w,  Zsnesrille^  17  Mt  Ziaa  Chapel,  to  be  approiniated  ao- 

Ohio  St.  852.  cording  to  the  statement  appended,  and 

Psnfiay/soiiia— In  this  state^  it  seems  to  the   statement  was   not  appended,  the 

have  been  rejected  in  the  earlier  and  oourt  reftising  to  presume  a  charitabla 

adopted  in  the  later  eases.     Thus,  in  object,  Aston  w.  Wood,  6  L.  B.,  Eq.  419 ; 

1882^  in  the  case  of  the  Methodist  C9iuroh  but  in  the  similar  case,  where  the  residue 

e.   Bemington,    1   Watts   218,   it    was  was  directed  to  be  given  by  the  exeoutoit 

(k)  Att-Oen.  v,  Syderfen,  1  Vem.  224,  Att-Qen.  v.  Goulding,  2  B.  C  C.  428. 

7  Ves.  43,  n.  (n)  Att-Gen.  t^  Guise,  2  Vem.  266; 

(0  Att-Qen.  e.  City  of  London,  3  B.  [Hajter  v.  Trego,  5  Buss.  113;  Att-Gen. 

C  0.  171 ;  [Losoombe  a.  Wintringham,  e.  Ironmongers'  Companj,  Gr.  d  Ph.  206, 

18Beav.87;]  but  see  Att-Gen. «.  Oglan-  10  a.  A  Fin.  908;  Att.-Gen.  «l  Glyn,  12 

der,  8  B.  C.  a  166.  Sim.  84;  Martin  v.  Maigham,  14  Id.  280; 

(m)  Att-Gen.  a.  Whorwood,  1   Yes.  Incorporated  Society  «l  Pricey  IJ.  d  Lat 

584;  Da  CosU  t^  Be  Pas,  Amb.  228,  2  498.] 

Yes.  276^  876,  2  Sw.  487.    See  2  J.  A  W.  (o)  Att-Gen.  a.  Andrew,  8  Yes.  683; 

808,  n.;  Carey  V.  Abbot,  7  Yes,  490;  [Att-  [Denyer  v.  Druoe,  TamL  82;   Beeves. 

Gen.  a.  Yint,  3  De  G.  A  &  704 ;]  but  see  Att-Gen.,  8  Hare  191.] 

[*244] 
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hj  a  description  equally  applicable  to  more  than  one,  (and  it  is  wholly 
anoeitain  which  was  intended) ;  (p)  [or  having  evinced  his  intention 
to  g^ve  a  certain  sum  in  charity,  leaves  blanks  in  his  will  for  the  names 
of  the  charities  and  the  proportion  to  be  allotted  to  each] ;  (q)  in  these 
and  all  such  cases,  though  the  bequest  would,  upon  the  ordinary  prin- 
ciples which  govern  the  construction  of  testamentary  dispositions,  be 
void  for  uncertainty,  yet  the  purpose  being'charity,  the  crown  as  parens 
paJbioBj  or  the  Court  of  Chancery,  will  execute  it  cypres. 

[Nor  is  the  rule  displaced  or  superseded  by  a  residuary  bequest  to 
other  charitable  uses  contained  in  the  silme  will.     The  Although tim* 

Is  a  FononMsr 

legaqr  does  not  fall  into  the  residue;  for  the  doctrine  is  beqoMk ' 
that  it  fails  in  the  mode  only  and  not  in  substance ;  and  cy  pres  means 
the  nearest  to  that  which  has  so  failed,  not  the  nearest  to  the  testator's 
other  charitable  purposes,  (r)  But  if  the  testator  expressly  provides 
that^  in  case  the  particular  mode  of  application  directed  by  him  should 
fail,  the  legacy  shall  fall  into  the  residue,  it  should  seem  that  the  rule 
is  excluded.  («)  For  however  exceptional,  it  is  a  rule  of  construction, 
and  most  yield  to  a  contrary  intention. 

And  such  contrary  intention  may,  though  (considering  the  length  to 
which  the  doctrine  has  been  carried,)  (<)  not  very  readily.  But  not  if  ooo- 
he  collected  by  construction  from  the  very  terms  of  the  S^Si^^  ^S 
gift ;  which  may  so  strictly  define  the  purpose  as  to  render  ^"^ 
it  ^incapable  of  execution  otherwise  than  in  the  mode  pointed  out  by 
the  will*  The  mode  is  then  of  the  substance,  and  if  it  cannot  be  pur- 
sued the  legacy  will  fail  altogether.    Thus  in  Att-Gen.  v.  Bishop  of 

io  the  eharUahU  institutions  to  be  desig-  230 ;  Mayor  of  Lyons  v.  AdTocate-Qen- 
oated  by  a  codicil,  which  was  not  made,  eral,  1  L.  IL,  App.  Cas.  91. 
the  court  held  it  to  be  a  trust  to  be  dis-  (p)  Simon   «.  Barber,  5   Boss.  112; 
trifauted  to  charity  at  the  discretion  of  the  [Bomet  v.  Hayter,  2  Beay.  81;   In  it 
ezecaton,  Pocock  v.  Attomey-Qeneral,  3  Clergy  Society,  2  K.  A  J.  615. 
L.  R,  Ch.  D.  342.    In  the  case  of  the  (q)  Hesohel  v.  Puis,  2  &  A  St  884; 
Prison  Charities,  16  L.  R^  Eq.  129,  a  mgub,  of  course,  if  the  total  amount  appli« 
^ft    for  "  poor  prisoners ".  in   London,  cable  to  charity  be  left  in  blank,  Harts- 
taking  efiect  after  the  abolition  of  im-  home  v.  Nicholson,  26  Beay.  58. 
priaonment  lor  debt,  was  held  to  lapse^  (r)  Mayor  of  Lyons  v.  Adv.-Gen.  of 
and  a  eg  prea  execution  by  transfer  to  a  Bengal,  1  App.  Cas.  9L 
reform  school  was  refused.    For  addi-  (s)  See  Mayor  of  Lyons  «.  Adr.-Gen. 
tional  recent  cases  of  ey  pres  execution  in  of  Bengal,  1  App.  Cas.  Ill,  116  (the  Look* 
JBngland,  see  Parfitt  v.  Hember,  4  L.  B.,  now  Fond). 

£q.  443 ;  In  re  Maguire,  9  L.  B.,  Eq.  632 ;  (()  See  Lord  Eldon's  judgment,  Mog- 

Attomey-General  v.  Stewart,  14  L.  B.,  gridge  v.  Thackwell,  7  Ves.  68. 
Ta\.  17  ;  Alchin's  Trustees,  14  L.  B.,  Eq. 

[*245] 
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oifttoiMiiioii-  Oxford  (ii)  the  bequest  was'' to  baild  a  church  at  W.  where 
lar  thasuj.  ^  chapel  DOW  18  /'  the  bishop  (who  was  patron  and  par- 
son) would  not  let  it  be  built  there,  and  the  churchwardens  suggested 
that  '^  the  old  chapel  should  be  repaired,  the  living  augmented,  Ac./^ 
while  the  next  of  kin  insisted  that  a  new  church  must  be  bailt  and 
the  surplus  divided  among  them :  but  Lord  Kenjon  observed  that  if 
the  bishop  objected  he  could  not  interfere ;  that  as  to  repairing,  Ac.,, 
he  could  not  do  that ;  the  intention  must  be  implicitly  followed,  or 
nothing  could  be  done.  So  in  Corbyn  v.  French  (x)  the  l^acj  was  to- 
the  trustees  of  a  chapel  to  discharge  a  mortgage  thereon :  the  mort- 
gage* had  been  already  paid  off;  and  Lord  Alvanlqr  held  the  legBuc^ 
void  bj  the  statute  Geo.  II.,  a  36 ;  but  he  also  held  that  if  it  had  not 
been  so,  it  would  have  been  void  because  the  object  intended  could 
not  be  effected,  and  there  was  no  ground  to  apply  it  to  any  other  pnr» 
pose. 

Again,  in  Cherry  r.  Mott,  (y)  where  a  testator  desired  that^  if  his 
personal  estate  should  be  sufficient  for  the  purpose,  a  pre- 
sentation to  Christ's  Hospital  should  be  bought  for  the 
son  of  a  freeman  of  H. ;  the  personal  estate  proved  insufficient  Sir 
C.  Pepys,  M.  R.,  said  '^  This  l^cy  is  conditional.  There  is  no  gift 
if  the  personal  estate  be  not  sufficient  to  fulfill  the  contract.''  He 
added,  *^  Another  objection  is  that  this  is  a  gift  for  a  particular  purpose 
which  cannot  take  effect  by  reason  of  the  refusal  of  the  governors,  and 
that  it  therefore  fails  altogether."  After  citing  Alt-Gen.  v.  Bishop- 
of  Oxford,  and  Lord  Alvanley's  view  of  the  doctrine,  he  referred  to- 
the  more  extended  sense  in  which  it  ^as  understood  by  Lord  Eldon,. 
and  concluded,  ^  In  this  case,  however,  there  is  no  gift  except  in  the 
direction  to  do  that  which  cannot  be  effected.  It  is  not  within  the 
principle  of  those  cases  in  which  the  court  executes  a  general  purpose 
oy  pres,  the  particular  mode  being  impossible." 

This'  case  has  been  referred  to  as  standing  on  special  ground  as  a 
conditional  I^acy.  But  as  the  condition  required  only  that  the  estate 
should  suffice  for  the  particular  mode,  the  appellation  of  ^^conditional''' 
appears  not  to  mark  any  difference  in  *kind,  but  only  the  cogencjr  of 
the  terms  to  indicate  that  the  mode  was  of  the  substance  of  the  gift. 

[(«)  1  B.  C.  a  444  n.,  and  cited  4  Yes.       (x)  4  Yes.  481. 
4S2,  alio  2  Yq8.,  Jr.,  388, 8  Yes.  646.  {y)  1  My.  d  a  128. 
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Lord  Alvanley  said  he  thought  the  legacy  in  CorbyB  r.  French 
(sappofiing  it  not  iUegal,)a8  well  as  the  l^acy  in  Att.-  PafftiAi«»dii- 
Gen.  9.  Bishop  of  Oxford,  might  each  have  been  applied  jn^dootciiM. 
in  lepauJng  the  particular  building,  though  not  for  any  other  pur- 
pose. (2)    But  partial  exclusion  of  the  rule  )$  scaroelj  lees  significant 
than  total  exclusion.    For  the  rule  is  that  where  the  substantial  inten- 
tion is  charity,  but  the  particular  mode  cannot  be  carried  into  effect, 
the  ooart  (or  the  crown)  supplies  analher  mode :  (a)  which  oypMa&»m 
other  mode  need  not  bear  any  absolute  resemblance  to  that  2bt>£to  i^ 
intended  by  the  testator;  only  it  jtiust  first  be  ascertained  ■*"'***™*^ 
that  none  can  be  found  nearer  to  it  (6)    Thus  a  trust  for  redemption 
of  British  slaves  in  Barbary  having,  after  a  long  continuance,  failed 
for  want  of  objects,  was  executed  by  Lord  Cottenham  in  favor  of 
charity  schools  in  England  and  Wales,  (e)    This  must  be  borne  in 
mind  in  considering  the  cases  that  remain  to  be  noticed. 

In  Clark  v,  Taylor,  {d)  a  I^acy  was  bequeathed^  to  the  treasurer 
of  the  female  orphan  school  at  G.,  patronized  by  Mrs.  E.,  OnsMof 
for  the  benefit  of  that  charity ;"  the  school  had  been  estab-  «.Tiyior. 
lished  and  maintained  by  Mrs.  E.  at  her  own  expense,  witliout  treas- 
urer or  other  oiSdal,  and  still  subsist^  at  the  testator's  death ;  but 
aftnwards,  and  before  payment  of  the  legacy,  was  discontinued ;  Sir 
R.  Kindersley,  V.  C,  said  there  was  a  recognized  distinction  between 
a  gift  showing  a  general  charitable  purpose,  and  pointing  out  the  mode 
in  which  it  was  to  be  carried  into  effect,  and  a  gifl  to  a  particular 
institution ;  that  here  the  institution  being  a  mere  private  school  main- 
tained by  the  beneficence  of  Mrs.  E.,  he  could  not  say  the  legacy  was 
to  go  to  any  other  institution. 

In  Bussell  v,  Kellett,  (e)  some  of  the  poor  persons  for  whom  the  gift 
was  intended  having  survived  the  testator,  but  died  before  rumqu  ,. 
payment,  it  was  held  by  Sir  J.  Stuart,  V.  C,  that  their  ^^«**- 

[(«)  See  also  New  v.  Bonaker,  L.  R,  4  (6)  Per  Lord  Cottenham,  Cr.  St  Ph. 

£q.  655,  where  a  legacy  to  be  applied  for  227.    Originally  the  rule  seems  to  have 

a  charitable  purpose  in  a  foreign  country  been  wholly  unqualified,  for,  according 

hating  been  refused  by  the  government  to  Wilmot,  C.  J.   (Opin.  32,  S3),  "  the 

of  that  country,  apparently  on  grounds  of  court  thought  one  kind  of  charity  would 

public  policy,  it  was  not  argued  that  it  embalm  a  testator's  memory  as  well  as 

should  be  applied  ey  pres  in  this  country,  another." 

(X  Att-Qen.  v.  City  of  London,  3  B.  C.  (c)  Att*Gen.    v.    Ironmongers'    Com- 

C.  171.  pany,  Cr.  A  Ph.  208, 10  a.  A  Pin.  908. 

(a)  Per  Lord  Eldon,  7  Yes.  69.    See  {d)  1  Drew.  642. 

also  per  Grant,  M.  B.,  9  Yes.  405.  {i)  3  Sm.  A  Gif.  264,  anU  *209, 
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^legacies  lapsed.  He  said  ihe  doctrine  of  oy  pret  meant  that  some 
other  object  ooilld  be  found  in  a  reasonable  degree  nearly  aoawering 
the  object  mentioned  by  the  testator,  bat  that  here  was  sadi  a  singular 
and  particular  definition  of  the  objects  as  made  it  impossible  to  find 
auy  other  so  nearly  resembling  them  as  to  justify  the  application  of  the 
doctrine. 

In  Marsh  v.  Means,  (/)  a  testator  gave  a  legacy,  payable  after  the 
^gj^g^^,  death  of  his  wife,  for  continuing  a  certain  publication 

^•*°*  (which  had  been  published  by  the  Association  for  Promot- 

ing Humanity  to  Animals)  acoordid^  to  principles  stated  in  one  of  its 
numbers,  viz.  to  expose  cruelty  to  animals,  to  diffuse  moral  and  religious 
information,  &c.  At  the  date  of  the  will  the  publication  had  been 
discontinued,  and  the  association  itself  was  extinct;  and  it  was  held 
by  Sir  W.  P.  Wood,  Y.  C,  that  this  was  not  a  bequest  for  promoting 
these  principles,  bat  for  continuing  the  publication  of  this  particular 
book,  which  brought  the  case  within  Clark  v,  Taylor,  so  that  the 
doctrine  of  (yy  pres  was  not  applicable,  and  the  gift  lapsed  by  extinc- 
tion of  the  object 

Again,  in  Fisk  v.  Att-Gen.,  (g)  where  a  legacy  was  given  ''to  the 
Fide*.  Att.-  Ladies  Benevolent  Society  at  L.  as  part  of  its  ordinary 
^^^^  funds,''  and  before  the  testator's  death  the  society  ceased 

to  exist,  Sir  W.  P.  Wood,  V.  C,  said  it  has  been  expressly  decided  by 
Clark  V.  Taylor' and  Rassell  v,  Kellett,  that  when  a  gift  was  made  by 
will  to  a  charity  which  had  expired,  it  was  as  much  a  lapse  as  a  gift 
to  an  individual  who  had  expired ;  and  that  though  the  point  might 
some  day  require  further  consideration,  he  could  not  interfere  with  the 
settled  authorities.  Whether  the  charitable  object  fails  before  or  after 
the  testator's  death,  it  is  thus  equally  lapse  within  the  meaning  of  this 
decision;  whereas  in  Hayter  v.  Trego, (h)  where  the  bequest  waste 
^'  the  D.  asylum  for  female  penitents,"  which  was  dissolved  after  the 
testator's  death,  it  was  assumed  that  the  legacy  was  to  be  applied  ey 
jores,  the  only  question  argued  being  whether  this  should  be  done  by 
the  crown  or  by  the  court. 

Considering  that  in  Clark  v,  Taylor,  the  institution  was  "a  mere 
senurksoii  private  school ;"  that  Russell  v.  Kellett  depended  on  an 
thaoMM.         erroneous  view  of  the  doctrine  of  oy  prea;  (i)  that  Marsh 

[(/)  5  W.  R.  815.  also  reported  (but  (A)  6  Buss.  113. 

obscurely)  3  Jur.  (N.  S.)  790.  (t)  Langford  v.  Qowlaud,  before  the 

(g)  L.  B.,  4  Eq.  621.    See  also  Lang-  same  judge,  is  probably  reflmUe  to  the 

ford  V,  (jh>wland,  3  Gif.  617.  same  ground. 
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e.  Means  and  Fisk  v.  Atfc.-6en.  were  decided  on  the  authority  of 
*C]ark  9.  Taylor  and  Biissell  v.  Kellett,  which  were  followed  (on  the 
latter  oocadon  at  least)  with  hesitation,  it  cannot  be  considered  that  the 
suggested  rale  of  lapse  is  very  strongly  supported,  at  least  in  those 
cas^  where  the  bequest  is  to  an  institution  established  for  charitable 
purposes  which  plainly  appear  in  its  name,  {k) 

It  is  admitted  that  there  is  a  distinction  where  there  never  was  any 
such  institution  as  that  named  by  the  testator ;  for  in  that  Distinction, 
case  it  is  clear  he  could  not  have  intended  to  benefit  a  ^^^h^iy 
particular  institution,  and  the  l^aty  will  be  applied  cy  '^•^«' «***«>•• 
pres.  if)    So  if  the  bequest  is  to  the  institution  merely  as  the  instru- 
ment for  executing  the  testator's  charitable  intent,  which  .-ori8am«i« 
he  fully  describes,  the  failure  of  the  institution  will  not  **^*****^ 
involve  the  failure  of  the  charitable  trust,  (m) 

There  is  another  sort  of  case  less  easily  distinguishable  from  Fisk  v. 


Att-Gen. :  that  is,  where  the  gifb  is  in  terms  to  a  particu or  there  an 

1       .       .       .        1  ■•         .      .  11  !•     1  1  eeveral  ohari- 

iar  mstitution  by  a  description  equally  applicable  to  more  tiesequauy 
than  one.  It  cannot  here  be  presumed  that  the  testator  dewviptioii. 
did  not  intend  to  select  one  in  particular ;  for  he  may  have  known, 
and,  considering  the  terms  of  the  bequest,  probably  did  know,  only 
one  answering  the  description ;  yet,  as  it  cannot  be  ascertained  which, 
the  particular  purpose  fails ;  nevertheless  it  is  dear  that  the  l^acy  will 
be  applied  ey  p-ea.]  (n) 

Where  the  testator's  object  is  sufficiently  defined,  and  is  capable  of 
being  carried  Into  efiecty  it  will  not  be  departed  from  upon  a  notion 
of  more  extended  utility,  (o) 

[Cherry  v.  Mott  (p)  shows  that  there  may  be  a  conditional  l^acy  to 
a  charity  as  well  as  for  any  other  purpose,  and  tliat  if  the  Oonditioiiia 
condition  is  not  fulfilled  the  legacy  fails  in  substance,  ohaxitgr. 
And  if  the  condition  is  such  that  it  need  not  be  performed  within  the 
limits  allowed  by  the  rule  against  perpetuity,  the  gift  is  void,  (g)  Such 
cases  must  be  distinguished  from  those  where  the  intention  is  to  give  a 
fund  to  charity  at  once,  though  there  may  be  an  indefinite  suspense  or 
abeyance  in  its  actual  application.    If  the  particular  purposes  may  be 

(h)  See  per  Sugden,  0.,  1  D.  A  War.  (n)  Bezmet  v.  Hayter,  2  Beav.  81;  In 

294.    Bat  see  L.  IL,  8  Ch.  211.  re  Cleigy  Society,  2  E.  A  J.  615.] 

(0  Loscombev.  Wintringham,  13  Bear.  (o)  Att-Qen.  v.  Whitel^,  11  Yes.  241. 

S7 ;  In  re  Maguire,  L.  R.,  9  £q.  832.  [( p)  1  My.  A  C.  132. 

(m)  Manh  v.  Att-Gen.,  2  J.  A  H.  61 ;  {q)  See  Chamberlayne  v.  Brockett,  L. 

nee  also  casee  cited  anU  p.  *244,  n.  (o).  B.,  8  Ch.  208,  n.  212. 
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answered,  though  not  immediatelji  the  fond  will  be  retained — how 
long  does  not  clearly  appear:  *but  if  those  purposes  turn  out  on 
inquiry  to  be  impracticable,  then  the  fund  will  be  applied  cy  pres^ 
And  during  such  retention  there  is  no  resulting  trust  for  heir  or  next- 
of-kin.]  (r) 

With  respect  to  the  particular  cases  in  which  the  crown,  and  those 
whoroihe  in  which  the  court  undertakes  this  office,  the  distinction 
rSSfafSSy"^  seems  to  be,  that  where  the  bequest  is  by  the  intervention 
«>>*'^*  of  trustees,  [even  though  those  trustees  die  in  the  testatorV 

lifetime  or  refuse  to  act,]  it  devolves  upon  the  court;  («)  but  where  the 
object  is  charity  without  a  trust  interposed,  the  direction  must  be  by 
the  sign  manual  of  the  sovereign.  {{)  In  a  case(ii)  where  tliere  was  a 
bequest  to  a  voluntary  charitable  society,  which  existed  when  the  will 
was  made,  and  also  at  the  death  of  the  testator,  but  was  dissolved 
before  his  assets  could  be  administered,  it  was  held  that  the  execution 
devolved  on  the  court  Both  the  crown  and  the  court,  however,  in 
the  exercise  of  their  discretion,  alike  act  upon  the  principle  of  adhering 
as  closely  as  possible  to  the  spirit  of  the  donor's  expressed  or  presumed 
intention,  {x) 

Where  a  pecuniary  legacy  is  bequeathed  absolutely  to  a  corporation 
wberaUie  existing  for  only  charitable  purposes,  the  court  will  direct 
^p^eieB  to  a  payment,  without  requiring  that  a  scheme  be  settled  by 
out  a  wsheme.  itself  for  its  appropriation,  (y)  And  the  same  rule  obtains 
where  a  legacy  is  given  to  the  treasurer  or  other  officer  of  a  charitable 
institution,  though  not  a  corporation,  to  become  {lart  of  the  genera! 
funds  of  that  institution,  (z)  But  where  the  legacy  is  to  be  applied, 
not  as  part  of  the  general  funds  of  the  institution,  but  for  certain  per- 
manent charitable  trusts,  which  the  testator  has  pointed  out,  the  court 
will  take  upon  itself  to  insure  the  accomplishment  of  the  testator's 
Foreign  object  by  a  scheme  of  its  own.  (a)    [Where  the  legacy  is 

*'*"^^'  to  a  foreign  charity  the  court  will  direct  it  to  be  paid  to 

(r)  Att-Gen.  v.  Oglander,  3  B.  G.  C.  Draoe,  Taml.  32. 
166 ;  Abbott  v.  Fraser,  L.  B.,  6  P.  C.  96 ;        (u)  Hajter  v.  Trego,  5  Boas,  lia 
Chamberlayne  v.  Brockett,  L.  B.,  8  Ch.        [(«)  7  Ves.  87.] 
206,  and  the  cases  there  cited.  (y)  Society  for  the  Propagation  of  the 

{$)  Moggridge   v,  Thackwell,  7  Yes.  Qospel  in  Foreign  Parts  «.  Att-Gen.,  3 

86;  Paioe  v.  Archbishop  of  Canterbury,  Buss.  142;  [Walsh  v,  Gladstone,  1  Phil 

14  Yes.  864 ;  Att-Gen.  v.  Gladstone,  13  290.] 
Sim.  7 ;  Beeve  v.  Att.-Gen.,  8  Hare  191.]        (s)  See  Wellbeloved  «.  Jones,  I  B.  A 

(t)  Att-Gen.  v.  Fletcher,  6  L.  J.  (N.  St  48 ;  [In  re  Harnett,  29  L.  J.,  CSl  871.1 
S.)  Ch.  75,  Pepjs,  M.  B.;    Den/er  v.        (a)  lb. 
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the  peraoDS  appointed  by  the  testator  to  receive  it^  and  will  not  take 
npon  itaelf  to  settle  a  scheme.  (6)  Nevertheles  the  court  has  jurisdic- 
tioD  to  secure  a  '''I^acy  given  for  charitable  purposes  by  a  subject  of 
the  crown,  whether  in  or  out  of  this  country,  and  will  sometimes  order 
the  fond  to  be  carried  to  a  separate  account  in  court,  and  the  dividends- 
only  paid  over  to  the  person  named  in  the  will,  subject  to  an  account 
of  the  mode  of  its  application,  (o)  The  legality  of  the  charity  is  to 
be  determined  by  the  law  of  the  country  where  it  is  to  be  applied.]  (d} 

It  seems  that  the  court  discoun^es  the  investment  of  the  funds  of 
the  charity  in  the  purchase  of  land,  under  the  2d  section  of  the  statute 
9GeaII.(«) 

It  remains  to  be  noticed,  that  the  cypres  doctrine  does  not  apply  to 
bequests  which  are  made  void  by  the  statute  in  question,  ^II^Jl*^ 
and  therefore  a  i)equest  of  money  to  be  laid  out  in  land  SJj^^tSJ^u; 
is  not  executed  oy  pres^  t.  e.  applied  to  an  allowed  chari-  •Q«>.n.,o.86. 
table  purpose.     [But  an  express  gift  over,  in  case  tlie  4£^SftiJ" 
chwritable  gift  cannot  by  law  take  effect,  is  valid.]  (/)12      ^*^  ^ 

[(6)  GoUjer  v.  Bamett,  Taml.  79 ;  Mit-  original  jnrisdicdon  of  the  English  Ootut 

ford  V.  Bejnolds,  1  Phil.  194.  See  Major  of  Chancery  was  prior  to  and  independ- 

of  Lyons  v.  East  India  Company,  1  Moo.  ent  of  the  statute.    Mach  light  has  been 

P.  C.  C.  293.  thrown  npon  this  matter  by  the  recent 

(e)  Att-Gen.  t,  Lepine,    2   Sw.  181 ;  publication  in  England,  in  1827,  of  the 

Att-Qen.  v,  Sturge,  19  Beay.  597.  report  of  the  commissioners  on  the  public 

(d)  New  V.  Bonaker,  L.  B^  4  Eq.  655.]  records.    By  aid  of  this  light  it  is  now 

(e)  Att..6en.  v.  Wilson,  2  Eee.  688.  well  established  that  equity  had  an  inher- 
(/)  Att-Gen.  v.  Tancred,  1  £d.  10,  1  ent  original  jurisdiction  oyer  charitable 

W.  Bl.  90,  Amb.  354;  De  Tliemines  v.  uses,  as  trusts,  prior  to  the  statute  of 

Be  Bonneval,  5  Buss.  288 ;  Bobinson  v,  Elizabeth.    A  great  number  of  the  early 

Robinson,  19  Beay.  494 ;  Carter  «.  Qreen,  English  cases  making  this  appear  are  to 

3  K.  &  J.  591 ;  Warren  v.  Budall,  4  Id.  be   found    collected    in   Mr.  Theo.  W. 

618 ;  and  per  Lord  Eldon,  Sibley  v.  Perry,  Dwight's  argument  in  the  Boae  Will  case. 

7Ve8.  622;  overruliug  Att.-Gen. «.  Tyn-  See,  too,  Perry  on  Trusts,  JJ  693,  694;^ 

dall,  2  Ed.  207.    The  grounds  of  the  de-  Wms.  Ex'rs  (6th  Am.  ed.)  1132,  n.  i«  ^ 

osioD  in  Att-Gen.  v.  Hodgson,  15  Sim.  2  Bedfield  on  Wills  529,  n.    The  history 

150,  show  that  it  is  not  an   authority  of  the  change  and  final  settling  of  opinion 

^inst  the  yalidity  of  such  a  gift  over,  on  this  important  question  is  nowhere 

But  as  to  those  grounds,  see  Warren  v.  better  told  than  by  Judge  Story  in  his^ 

Bndall,  4  E.  A  J.  603,  sUted  ]poBt  ch.  L.]  work  on  Equity  Jurisprudence,  23  1142- 

12.  Owing,  perhaps,  to  the  unsettled  1154,  d.,  inclusive.      He  says :    "The 

and  discordant  state  of  the  American  history  of  tfie  law  of  charities,  prior  to 

authorities  and  statutes  as  to  the  force  the  statute  of  43rd  Eliz.  ch.  4^  which  is 

and  effect  of  the  statute  43  Elisabeth,  ch.  emphatically  called  the  statute  of  charita- 

^  in  this  country,  much  attention  has  ble  uses,  is  extremely  obscure.    It  may,, 

lieen  paid  to  the  question  whether  the  nevertheless,  be  useful  to  endeavor   t<^ 
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trace  the  geDend  outline  of  that  histoxy,  sitting  (that  is,  an  information  to 

•since  it  maj  materially  assist  ns  in  ascer-  a  charity) ;  bat  they  made  out  their  case, 

tuning  how  &r  the  present  authority  and  as  well  as  they  could,  by  law.'      (Atty. 

-doctrines  of  the  Court  of  Chancery  in  GenL  v.  Bowyer,  8  Yes.  714^  726.)    So 

regard  to  charitable  uses,  depend  upon  that  the  result  of  Lord  Loughborough's 

^at  statute ;  and  how  tar  they  arise  from  researches  upon  this  point  was  thai,  nntQ 

its  general  jurisdiction,  as   a  court  of  about  the  period  of  enacting  the  statute 

•equity,  to  enforce  trusts,  and  especially  to  of  Elizabeth,  bills  were  not  filed  in  chan- 

enforce  trusts  to  pious  uses.    It  is  not  eery  to  establish  charities.    It  is  remarka- 

•easy  to  arrive  at  any  satisfactory  oonda-  ble,  that  Sir  Thomas  £gerton  and  Lord 

«ion  on  this  head.    Until  a  comparatively  Coke,  who  argued  Porter's  case  for  the 

recent  period,  and  indeed,  until  the  re-  queen,  although  they  cited  many  anteee- 

port  of  the  Commissioners  of  the  Public  dent  cases,  refer  to  none,  which  were  not 

Becords,    published   by   Parliament   in  decided  at  law.    And  the  doctrine  estah- 

1827  (to  which  our  attention  will  be  more  lished  by  Porter's  case  is^  that  if  a  &off> 

4irectiy  drawn  hereafter),  few  traces  could  ment  is  made  to  a  general  legal  dm^  not 

be  found    in   the   volumes   of  printed  superstitious,  though  indefinite^  althoqgh 

reports,  or  otherwise,,  of  the  exercise  of  no  person  is  in  eaae^  who  could  be  the 

this  jurisdiction,  in  any  shape,  prior  to  eeatui  qu9  we,  yet  the  feofiment  is  good; 

the  statute  of  Elizabeth.    The  principal,  and  if  the  use  is  bad,  the  heir  oriT'the 

if  not  the  only  cases  then  to  be  found,  feofier  will  be  entitied  to  enter,  the  l^gal 

were  decided  in  tiie  courts  of  common  estate  remaining  in  him.    The  absence^ 

law,  and  generally  turned  upon  the  ques-  therefore,  of  aU  authority  derived  from 

tion,  whether  the  uses*  were  void,  or  not,  any  known  antecedent  equity  decisions 

within  the  status  against  superstitious  upon  an  occasion  when  th^  would  prob- 

fises.    One  of  the  earliest  cases  is  Porter's  ably  have  been  used,  if  any  existed,  did 

Case,  (1  Co.  226,  in  34  A  36  Eliz.) ;  which  certainly  seem  very  much  to  iavor  the 

was  a  devise  of  lands,  devisable  by  cus-  conclusion  of  Lord  Loughborough.   And 

tom,  to  the  testator's  wife  in  fee,  upon  in  the  absence  of  any  such  known  anteoe- 

•condition   that  she   should    assure   the  dent  decisions,  it  was  not  a  rash  ooigect- 

Jands,  devised  for  the  maintenance  and  ure,  for  it  would  be  but  a  coiyectnre,  that 

•continuance  of  a  free  school,  and  certain  Potter's   case,    having   established  that 

almsmen  and  almswomen  ;   and  it  ap-  charitable  uses,  not  superstitious,  were 

|>eared  that  the  heir  had  entered  for  a  good  at  law,  the  Court  of  Chancery,  in 

condition  broken,  and  conveyed  the  sam^  analogy  to   the   other   cases   of  trasta^ 

lands  to  the  queen.    It  was  held,  that  the  imjnediately  held  the  feoflfees  to  such  umi 

xuse,  being  for  charity,  was  a  good  and  accountable  in  equity  for  the  due  execa- 

lawful  use,  and  not  void  by  the  statutes  tion  of  them ;  and  that  the  inconvenience 

against  superstitious  uses ;  and  that  the  felt  in  resorting  to  this  new  and  anoms- 

•queen  might  well  hold  the  land  for  the  lous    proceeding,    from    the    indefinite 

charitable  uses.    Lord  Loughborough,  in  nature  of  some  of  the  uses,  gave  lisc^ 

commenting  upon   this  case,  observed :  within  a  few  years,  to  the  statute  of  43 

*  It  does  not  appear  that  this  court  at  that  Elizabeth,  ch.  4.    This  view  might  also 

period  had  cognizance  upon  informations  have  some  tendency  to  reconcile  the  Isn- 

for  the  establishment  of  charities.    Prior  guage  of  Lord  Loughborough  with  that 

to  the  time  of  Lord  EUesmere,  as  far  as  of  an  opposite  character,  used  upon  other 

the  tradition  of  the  times  immediately  occasions  by  other  chancellors  and  judgOi 

following  goes,  there  were  no  such  infor-  in  reference  to  the  jurisdiction  of  chsn- 

mations  as  that  upon  which  I  am  now  eery  over  charities,  as  it  would  show,  tbit 


CHAP.  IX.,  §  I.]         OIFTB    TO    GHAJtlTABLE  T7SES.  461 


in  cansof  feoffinents  to  charitable  uses,  Nottingham)  held  the  devise  good,  as  ai> 
bills  to  establish  those  uses  might  in  fieust  appointment  under  the  statute  of  Elizn- 
hBTe  been  introduced,  or  brought  into  beth;  and  he 'decreed  the  charitj,  though 
familiar  practice   by   Lord   EUesmere,  before  the  statute  no  such  decree  could 
about  five  years  before  the  statute   of  have  been  made,'  (Anon.  1  Ch.  Gas.  207)* 
Elizabeth.    This  would  be  quite  consist-  It  would  seem,  therefore,  to  have  been  the 
ent  with  the  fact,  that  such  bills  were  not  opinion  of  Lord   Nottingham,  that  an 
sustained   when    the  donation   was   to  original  bill  would  not  before  the  statute 
charitj  generally,  and  no  trust  estate  was  of  Elisabeth  lie  to  establish  a  charity, 
interposed,  and  no  legal  estate  was  de-  where  the  estate  did  not  pass  at  law,  to 
▼iaed,  to  support  the  uses.     It  is  very  which  the  charitable  uses  attached.    On 
certain,  that,  at  law,  devises  to  charitable  the  other  hand,  the  language  of  other 
uses  generally,   without   interposing   a  judges  leads  to  the  conclusion  that,,  ante- 
trustee^  and   devises  to  a  non-existing  cedent  to  the  statute  of  Elisabeth,  the 
corporation,   or  to    an    unincorporated  Court  of  Chancery  did,  in  virtue  of  its- 
society,  would  have  been,  and  in  hud  inherent  authority,  exercise  a  large  juris* 
were,  held  utterly  void  for  want  of  a  diction  in  cases  of  charities.    In  Eiyre  v. 
penon  having  sufficient  capacity  to  take  Bhaftsbury,  (2  P.  Will.  108,  118),  Sir 
as  devisee.     The  stotute  of  Elixabeth,  Joseph  Jekyll  said,  in  the  course  of  hia 
in  &vor  of  charitable  uses,  cured  this  de-  reasoning  on  another   point:    'In   like 
feet,  and  provided  (as  we  shall  hereafter  manner,  in  the  case  of  charity,  the  king, 
have  occasion  more  fblly  to  consider,)  a  pro  bono  puhHoo,  hss  an  original  right  to- 
new  mode  of  enforcing  such  uses  by  a  com-  superintend  the  care  thereof  so  that,  ab- 
miBsioa  under  direction  of  the  Court  of  stracted  from  the  statute  of  Elisabeth  re- 
Chanoery.    Shortly  after  this  statute,  it  lating  to  charitable  uses,  and  antecedent 
became  a  matter  of  doubt,  whether  the  to  it,  as  well  ss  since,  it  has  been  eveiy 
Gourt  of  Chancery  could  grant  relief  by  day  practice  to  file  informations  in  chan- 
oiigfaud  bill  in  cases  within  that  statute,  or  ceiy,  in  the  attorney-general's  name,  for 
whether  the  remedy  wss  not  confined  to  the  establishment  of  charities.'    In  the 
the  proceeding  by  commission  under  the'  Bailifl^  Ac,  of  Burford  v,  T4mthall,  (Atk. 
statute.    That  doubt  remained  until  the  550),  Lord  Hardwicke  is  reported  to  have 
reign  of  Charles  11.,  when  it  was  settled  said :  'The  courts  have  mixed  the  juris- 
in  lavor  of  the  jurisdiction  of  the  court  diction  of  bringing  informations  in  the 
by  original  bilL    On  one  occasion,  when  name  of  the  attorney-general  with  the 
this  very  question  was  argued  before  him,  jurisdiction  given  them  under  the  statute 
Lord  Keeper  Bridgman  declared :  '  That  of  Elizabeth,  and  proceed  either  way,  ac- 
the  king  as  paler  pairiiB,  may  inform  for  cording  to  their  discretion.'    In  a  subse- 
tny  public  benefit  for  charitable  uses,  be-  quent  case,  which  was  an  information- 
lore  the  statute  of  SO  [48]  of  Elizabeth,  filed  by  the  attorney-general  against  the 
for  charitable  uses.    But  it  was  doubted,  masters  and  govemois  of  a  school,  calling 
the  court  could  not  by  bill  take  notice  of  them  to  account  in  chancery,  ss  having 
tbat  statute,  so  ss  to  grant  a  relief  ac-  the  general  superintendency  of  all  chari- 
oording  to  that  statute  upon  a  bill.'    On  table  donations,  the  same  learned  chan- 
another  occasion  soon  afterwards,  where  oellor,  in  discussing  the  general  jurisdi&> 
the  devise  was  to  a  college,  and  was  held  tion  of  the  Court  of  Chancery  on  this 
void  at  law  by  the  judges,  for  a  misnomer,  head,  and  distinguishing  the  case  before 
on  a  bill  to  establish  the  devise  as  a  him  from  others,  because  the  trustees  or 
charity,  the  same  question  was  argued ;  governors  were  invested  with  the  visito- 
Lord  Keeper  Unch  (afterwards   Lord  rial  powers,  said:   'Consider  the  nature 
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of  the  foundation.    It  is  at  the  petition  Hardwicke,  that,  independent  of  the  stat- 
of  two  private  persons,  by  charter  of  the  ate  of  Elizabeth,  the  Goort  of  CSiaiieeiy 
crown,  which  distinguishes  this  case  from  did  exercise  original  jonsdietiflii  in  enei 
<:aBe8  of  the  statute  of  Ellsabeih  on  chari-  of  charities  at  large,  which  ho  oxpLsins  to 
table  uses,  or  cases  before  that  statute,  in  mean  charities  not  regulated  bj  charter. 
wliich  this  court  exercised  jurisdiction  of  But  it  does  not  appear  that  his  attentioD 
charities  at  laige.     Since  that  statute^  was  called  to  diBcriminate  between  sock 
where  there  is  a  charity  for  the  peculiar  as  could  take  efiect  at  law,  bj  mnsnn  of 
purposes  therein,  and  no  charter  given  by  the  interposition  of  a  feofiee  or  devisee, 
the  crown  to,  found  and  regulate  it,  unless  capable  of  taking^  and  thoee  where  the 
a  particular  exception  out  of  the  statute^  purpose  was  general  charity,  without  the 
it  must  be  regulated  by  commission.    But  interposition  of  any  trust  to  carxy  it  into 
there  may  be  a  bill  by  information  in  this  effect    The  same  remark  applied  to  the 
«ourt,  founded  on  its  general  jurisdiction ;  dictum  by  Sir  Joseph  JekylL    In  a  still 
and  that  is  from  necessity ;  because  there  later  case^  which  was  an  infonaataoD  to 
is  no  charter  to  regulate  it,  and  the  king  establish  a  charity,  and  aid  a  oonveyanoe 
has  a  general  jurisdiction  of  this  kind,  in  remainder  to  certain  offioere  of  Christ 
There  must  be  somewhere  a  power  to  College  to  certain  charitable  dbcs,  Loid 
regulate.    But  where  there  is  a  charter  Keeper  Henley  (afterwards  Lord  Ncnh- 
with  proper  powers,  there  is  no  ground  to  ington)  is  reported  to  have  said:    'The 
come  into  this  court  to  establish  that  conveyance  is  «»^«»'^1H  to  be  defective^ 
charity ;  and  it  must  be  left  to  be  r^gu-  the  use  being  limited  to  certain  ofiioen 
lated  in  the  manner  the  charter  has  pat  of  the  corporation,  and  not  to  the  eorpor- 
it  or  by  the  original  rules  of  law.    There-  ate  body,  and  therefore  there  is  a  want  of 
fore,  though  I  have  often  heard  it  said  in  proper  persons  to  take  in  perpetual  wa^ 
this  courts  if  an  information  is  brought  to  cession.    The  only  doubt  is  whether  the 
establish  a  charity,  and  praying  a  particu-  court  shall  supply  this  defect  Ibr.the  bene* 
lar  relief  and  mode  of  regulation,  and  fit  of  the  charity,  onder  the  statats  of 
the  party  fails  in  that  particular  relief;  Elizabeth.    And  I  take  the  nnilbnB  rak 
yet  that  information  is  not  to  be  dismissed,  of  this  court,  before,  at,  and  after  die 
but  there  must  be  a  decree  for  the  estab-  statute  of  Elizabeth,«to  have  been,  ths^ 
lishment    That  is  always  with  this  dis-  where  the  uses  are  charitable^  and  tiM 
dnction,  where  it  is  a  charity  at  large  or  person  has  in  himself  fall  power  to  eon- 
in  its  nature,  before  the  statute  of  chari*  vey,  the  court  will  aid  a  defective  coo- 
table  uses ;  but  not  in  the  case  of  chari-  veyance  to  such  uses.    Thus,  though  de- 
ties  incorporated  and  established  by  the  vises  to  corporati<M]s  were  void  under  the 
king's  charter,  under  the  great  seal,  which  statute  of  Henry  YIIL,  yet  th^  were 
are  established  by  proper  authority  al-  always  considered  as  good  in  equity,  if 
lowed.'    And  again :  '  It  is  true  that  an  given  to  charitable  uses.'    And  he  then 
information  in  the  name  of  the  attorney-  proceeded  to  declare,  that  he  was  obliged, 
general,  as  an  officer  of  the  crown,  was  not  by  the  anilbrm  course  of  preoedenfti  to 
ahead  of  the  statute  of  charitable  uses,  assist  the   conveyance;   and,   therefore^ 
because  that  original  jurisdiction  was  ex-  he  established  the  conveyance  expresiiy 
ercised  in  this  court  before.    But  that  under  the  statate  of  Elizabeth.    Iliere  ii 
was  always  in  cases  now  provided  for  by  some  reason  to  questioii,  whether  the 
that  statute,  that  is,  charities  at  large,  language  here  imputed  to  Lord  North- 
not  properly  and  regularly  provided  for  ington  is  minutely  accurate.    His  Lord- 
in  charters  of  the  crown.'    It  was  mani-  ship  manifestly  aided  the  oonveyance  as 
ftstly,  therefore,  the   opinion   of  Lord  acharity,in  virtae  of  the  statute  of  BUnp 
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bedi.    And  there  is  no  doabt^  ihal  it  has  to  them  all.'    His  Lordship  then  pro- 
been  the  oonstent  praetioe  of  the  eoork,  ceeded  to  discnai  the  most  material  of  the 
sinoe  that  statnte^  to  aid  defects  in  eon-  principles  and  cases  from  the  time  of 
▼ejanoes  to  charitable  nses.    Bat  it  is  hj  Elisabeth,  and  built  his  leasonini^  as  in- 
no  means  clear  that  such  defecCs  were  deed  he  ,had  built  it  before^  upon  the 
aided,  before  that  statute.    The  old  cases,  supposition,  that  the   doctrine,  as  now 
although  arising  before  that  statute,  were  established,  rested  mainly  on  that  statute. 
deemed  to  be  within  the  reach  of  that  Such  were  the  principal  cases,  or  at  least 
ftatuta  bj  its  retrospective  language ;  and  the  principal  cases  which  mj  own  re- 
were  expressly  decided  on  that  ground,  searches  have  brought  to  my  notice  at 
The  very  case  put  of  devises  to  corpora-  the  time  when  the  present  work  was  first 
tions^  which  are  void  under  the  statute  of  published,  wherein  the  jurisdiction  of 
Henry  VUL,  and  are  held  good  solely  chancery  over  charities,  antecedent  to 
by  the  statute  of  Elizabeth,  shows  that  the  statute  of  Elisabeth,  had  been  directly 
his  Lordship  was  looking  to  that  statute ;  or  incidentally  discussed.    The  drcum- 
for  it  is  plain,  that  a  devise,  void  by  stat-  stance  that  no  esses,  prior  to  that  time, 
ute,  cannot  be   made  g6od   upon   any  could  then  be  found  in  equity  jurispm- 
prindples  of  general  law.    What,  there-  denoe;   the  tradition  that   had   passed 
fore  is  supposed  to  have  been  stated  by  down  to  our  own  times,  that  original 
him,  as  being  the  practice  before  the  bills  to  establish  charities  were  first  en- 
ststute^  is  probably,  if  not  founded  in  a  tertained  in  the  time  of  Lord  Ellesmere; 
mistake  of  the  reporter,  an  inadvertent  the  Hd,  that  the  cases  immediately  suo* 
statement  of  the  learned  chancellor.    The  oeeding  ihat  statute^  in  which  devises, 
same  case  is  reported  in  another  book,  void  at  law,  were  held  good  in  equity  as 
where  the  language  reported  to  have  been  charities^  might  have  been  argued  and 
uMd  by  him  is:    'The  constant  rule  of  sustained  upon  the  general  jurisdiction 
the  court  has  always  been,  when  a  person  of  the  court,  if  it  then  existed,  and  were 
has  a  power  to  give,  and  makes  a  defso-  yet  expressly  argued  and  deo^ed  ngon 
dve  convejanoe  to  charitable   uses,  to  the  footing  of  that  statute.    These  fibcts 
supply  it  aa  an  appointment;  as  in  Jesus  and  circumstances  did  certainly  seem  to 
College,  GoUison's  Case  in  Hobart,  136'  afford  a  strong   presumption   that   the 
(Ambler,  B.  861).    Now,  Gollison's  case  jurisdiction  of  the  court  to  enforce  chari- 
was  expressly  held  to  be  sustainable,  only  ties,  where  no  trust  is  interposed,  and 
ss  sn  appointment  under  the  statute  of  where  no  devisee  is  ta  €899,  and  where 
ElisabeUi ;  and  this  shows  that  the  Ian-  (he  charity  is  general  and  indefinite^  both 
goage   of   his   Lordship  was   probably  as  to  persons  and  objectBi  mainly  rests 
meant  to  be  limited  to  cases  governed  by  upon  the  constructions  (whether  ill  or 
that  statute.    In  a  more  recent  charity  well  founded  is  now  of  no  consequence)  of 
csN^  Sir  Authur  Piggot   in   argument  the  statute  of  Elisabeth.  And  accordingly 
said:    'The  difference  between  the  case  that  conclusion  was  arrived  at  and  sus- 
of  individuals  and  that  of  charities  is  tained  on  a  very  important  occasion  by  the 
foonded  on  a  principle  which  has  been  Supreme  Court  of  the  United  States." 
eatablished  ever  since  the  statute  of  char-  **  The  elements  of  the  doctrine  of  the 
itable  uses,  in  the  reign  of  Elizabeth,  and  English  chancery  in  relation  to  charitable 
has  been  constantly  acted  upon  from  those  uses  are  to  be  found  in  the  civil  law— 
days  to  the  present.'   Lord  Eldon  adopted  and  it  is  que8ti<mable  whether  the  English 
the  remark  and  said ;    '  I  am  fully  satis-  system  of  charities  is  to  be  referred  ex- 
M  as  to  all  the  principles  laid  down  in  dusively  to   the  statute   of  Elisabeth. 
the  course  of  this  argument,  and  to  accede  The  statute  has  been  resorted  to  as  a 
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l^iide  because  it  fumiahed  the  laigert  as  obtaining  here,  not  indeed  bj  forae  of 
cnnmeration  of  jnst  and  meritorious  char*  the  statote^  bat  as  part  of  oar  own  oodh 
itaUe  ases ;  and  it  may  perhaps  be  rather  mon  law ;  and  where  theobject  Is  defined 
considered  as  a  declaratory  law,  or  speci-  and  we  are  not  restrained  by  the  ioade- 
fioation  of  previously  recognised  charitiea,  qoacy  of  the  instrnment  which  we  are 
than  as  creating,  as  some  cases  hare  compelled  to  employ,  nearly,  if  not  slteh 
intimated,  the  ejects  of  chancery  jaris-  gether,  we  give  relief  to  that  extent  thit 
diction  oyer  charities.  If  the  whole  chancery  does  in  England  and  this  pait 
jurisdiction  of  equity  over  charitable  OSes  of  our  system  has  been  produced  by 
and  deyises  was  groanded  on  the  statute  causes  which  work  as  powerfully  here  u 
of  Elinbeth,  then  we  are  driyen  to  the  did  those  which  produced  the  syatem  of 
conclusion  that,  as  the  statute  has  neyeir  relief  that  sprang  from  the  statute  of 
been  re-enacted,  our  courts  of  equity  in  charitable  oses.  The  simplicity  which 
this  country  are  cut  off  from  a  lainge  field  marked  the  lives  of  our  fore&thers  ena> 
of  jurisdiction  over  some  of  the  most  bled  them  to  do  without  many  institotiov 
interesting  and  meritorious  trosts  tiiat  that  in  the  present  state  of  sodetjr,  ire 
can  possibly  be  created  and  confided  to  absolutely  indispensable.  Incoipcntion» 
the  integrity  of  men.  It  would  appear  were  ahnost  unknown."  *  *  *  "Itb 
from  the  preamble  to  tbe  statute  of  Eliaa-  not  intended  to  attempt  an  outline  of  thi» 
beth  tbat  it  did  not  intend  to  give  any  branch  of  our  equity  jurisdiction  or  ta 
new  validity  to  charitable  donations,  but  point  out  those  particulars  in  which  it 
rather  to  provide  a  new  and  more  effect-  difRus  from  that  which  has  been  ssnmed 
ive  remedy  for  the  breaches  of  those  in  England.  This  must  be  a  matter  of 
trusts."  2  Kent  Com.  287.  gradual  development  according  to  the 
The  following  important  ciutiona  exigency  of  the  cases  that  may  arise.  It 
from,  leadizig  caaes  on  this  aubjeot,  ar-  may  safely  be  suggested  however  that  in 
ranged  in  order  of  their  dates,  ahow  many  particulars  tbe  relief  which  «« 
pretty  *lully  the  whole  discussion  of  should  be  able  to  afford  through  the  me- 
this  question,  and  in  their  review  of  the  dium  of  common  law  forms,  will  nooowi 
caaes  referred  to  in  them,  leave  littie  rily  fall  short  of  that  which  would  be 
more  necessary  to  a  full  view  of  Amen-  administered  by  a  Chanoellor.  Indeed 
can  opinion  and  authority. — In  1827,  in  no  one  would  desire  to  see  the  doctrine 
Witman  v.  Lex,  17  Serg.  A  B.  88-  of  cy  pm  carried  to  the  extravigsnt 
92;  Chief  Justice  Gibson  sayss  ^At  the  length  that  it  was  formerly,  or  witaesi 
common  law  of  England  these  bequests  the  exercise  of  an  arbitrary  diacretioa  in 
could  not  be  sustained  even  where  there  giving  effect  to  a  general  intention  to 
is  no  uncertainty  as  to  the  person ;  if  the  leave  a  sum  of  money  to  charitable  par- 
bequest  be  on  a  tn^t  not  defined  with  poses,  to  be  designated  thereafter,  by 
reasonable  certainty,  it  will  fail ;  for  it  is  disposing  it  to  such  charities  as  the  ooort 
dear  the  testator  did  not  intend  the  trus-  chooses  to  direct.  No  such  discredon 
tee  should  have  the  beneficial  interest  would  be  exercised  by  tbis  court  On 
Such  a  bequest  however  would  take  effect  the  other  hand,  not  professing  to  foond 
under  the  43rd  Elizabetb  chap.  4:  and  our  jurisdiction  on  the  statute^  we  are  not 
this  has  drawn  the  counsel  to  aigue  bound  like  the  English  courts  to  restrict 
against  the  extension  of  that  statute  to  it  to  two  cases  specifically  enumerated  in 
this  country,  a  point  that  must  be  con-  the  preamble :  and  there  is  therefore 
ceded.  But  we  consider  the  principles  littie  basard  in  affirming  thai  a  bequest 
which  chancery  has  adopted  in  the  appli-  such  as  in  Maurice  v.  The  Bishop  of  Dar^ 
cation  of  its  principles  to  particular  cases  ham,  9  Yes.  899,  in  trust  to  pay  debti^ 
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and  legacies  and  to  dispose  of  the  residue  are  less  firmly  established  than  thej  were 

tosQch  objects  of  benevolence  and  liberal-  in  the  mother  country."    And  further  on 

liy  as  the  i^^atee  may  approve,  would  be  page  389 :  "  The  spirit  of  equity  which 

sustained  here.    For  the  present,  it  is  pervaded  the  law  of  charities  progressed 

sufficient  to  say  that  it    is  immaterial  having   been  extended  so  as  to    bring 

whether  the  person  to  take  be  in  esse  or  within  its  protection  not  only  the  specific 

not,  or  whether  the  legatee  were  at  the  bequests  of  a  testator  but  the  entire  fund 

time  of  the  bequest,  a  corporation  capable  on  which  they  were  charged,  it  was  not 

of  taking  ornot^  or  how  uncertain  the  necessary  for  courts  of  equity  to  usurp 

objects    may    be    provided    there    be  any  of  the  powers  of  a  court  of  law  in 

discretionary   power  vested  any  where  order  to  eflfectuate  a  charitable  donation, 

over  the  application    of  the   testator's  or  to  establish  any  rules  or  principles 

bocmty  to  those  objects ;  or  whether  the  dififerent  from  those  on  which  the  common 

ooiporate    designation    has    been    mis-  law  courts  had  acted  with  the  sanction  of 

taken.     If  the  intentioii  sufficiently  ap-  Parliament    Chanoeiy  had  its  appropri- 

pears  on  the  bequest,  it  would  be  valid."  ate  jurisdiction  over  cases  of  fraud,  aoci- 

In  1888,  Mr.  Justice  Baldwin  sa3rs  in  the  dent  and  breach  of  trust  arising  out  of 

esse    of    Magill    v.    Brown,    Brightly  dispositions  of  property  to  purposes  un- 

346^  on  the  will  of  Sarah  Zane :  "  If  any  connected  with  charity ;  if  the  par^  had 

statutes  were  suited  to  thd  policy  of  this  a  right  known  to  the  law  but  had  no  legal  • 

state  they  are  the  43rd  Elizabeth  and  the  remedy,  he  could  resort  to  the  extra- 

7  and  8  William  3rd  chapter  37,  an  act  ordinary  powers  of  the  Court  of  Chancery 

for  the  encouragement  of  charitable  gifts  for  relief^  according  to  the  usage  and 

and  dispositions,  which,  in  favor  of  learn-  settled  principles  which  applied  to  chari- 

ing,  charity  and  other  good  and  public  ties  as  well  as  other  subject  matters  of  its 

Qses^  anthorized  the  king  to  grant  licen-  cognizance.    To  have  refused  the  same 

ses  to  any  person  or  persons,  bodies  poli-  relief  in  the  one  case  as  in  the  other 

tic  QiT  corporate,  their  heirs  and  successors  would  have  placed  charities  under  the 

to  purchase  and  alien  land  in  mortmain,  ban  of  the  blw  of  equity,  though  they 

perpetuity  or  otherwise  within  being  duly  were  the  favorites  of  the  statute  and  oom- 

to  forfeiture,  3  BuflT.  636.    It  may  well  be  mon  law :  if  there  Was  anything  in  the 

presumed  that  the  emigrants  from  £ng-  nature  of  charities  which  would  call  for 

land  brought  with  them  these  principles  or  justify  the  witholding  equitable  relief 

for  adoption  and  engrafted   them  into  for  matters  not  cognisable  at  law  without 

their  system  of  religious  toleration  and  special  authority  by  statute,  it  would  have 

charities ;  but  that  they  ever  adopted  any  appeared  in  the  course  of  the  law  for 

law  which   created  a  forfeiture  for  an  more  than  300  years  before   the   43rd 

alienation  of  property  to  any  religious,  Elizabeth.    Its  history  exhibits  no  feature 

literary  or  charitable  society  or  corpora-  of  the  kind ;  on  the  contrary,  it  exhibits 

tion  or  prohibited  donations  for  the  use  the  most  convincing  evidence  that  it  was 

of  worship  according  to  the  ritual  of  the  peculiarly  the  duty  of  courts  of  equity  to 

Catholic  Church  is  utterly  inconsistent  obey  the  injunctions  of  the  statutes  to 

with  the  established  usage  and  every  law  execute   the    intention   of  donors   and 

of  the  state  or  colony  from  the  earliest  to  founders  of  charities  and  not  to  sufi*er  the 

the  present  time.    The   law  must   be  donations  to  fiiil  of  efiTect  or  to  be  abused 

settled  beyond  all  doubt  before  we  can  when  their  intentions  could   be   asoer- 

fed  justified  in  deciding  that  the  rights  tained."    And   on  page  891 :    ''  It   has 

of  xeligioas  societies  and  of  charitable  never  been  pretended  that  the  oouise  of 

and  literary  institutions  in  Pennsylvania  equity  on  these  subjects  was  rsgolated  or 

2g 
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in  anj  way  affected  by  the  43rd  Elisabeth ;  seeing  dear,  however,  that  prior  to  th« 
it  was  founded  on  principlee  which  were  43rd  Elizabeth,  though  the  ChanoeHar 
the  origin  and  foundation  of  its  equity  had  aasumed  to  some  extent  equitable 
Jurisdiction,  and  became  gradually  de-  jurisdiction  in  cases  of  charity,  it  wis 
yeloped  according  to  the  exigency  of  the  not  on  account  of  the  charity  but  only 
times.  There  is  no  reason  which  would  because  there  was  a  trust,  whicfay  haag 
preyenttheirapplicationtocharitiesinall  valid  according  to  the  common  law, 
cases,  between  subjects  before  the  43rd  might  be  protected  and  enforced  by  a 
£liBj>eth  in  the  same  manner  as  alter,  court  of  equity.  The  Chancellor  in  his 
nor  is  there  to  be  found  in  any  decision  extraordinary  character  as  a  judge  in 
or  authority  other  than  the  late  dicta  de-  equity  had  no  peculiar  jurisdiction  over 
nying  it.  So  far  as  any  traces  of  its  charities  and  the  more  probable  and  pro- 
jurisdiction  over  charities  are  to  be  valentjudicial  deduction  is  that  the  CSuui- 
found  in  the  books,  it  seems  to  have  cellor,  when  prior  to  the  43rd  EUabeth 
been  under  the  three  heads  of  fraud,  he  exerdsed  equitable  power  over  chsti- 
tmst  and  accident,  and  exerdsed  with-  ties,  did  not  do  so  according  to  the  doc- 
out  any  doubt  of  the  power  in  all  trines  of  the  dvil  law  peculiar  to  chaii- 
cases  where  either  circumstance  existed."  ties  but  only  according  to  the  prindplei 
And  on  page  396 :  **  That  branch  of  the  of  the  common  law  adopted  by  the  dfil 
,  personal  or  prerogative  jurisdiction  of  the  code  respecting  trusts:  and  of  ooonehe 
Cilancellor  which  is  exercised  on  the  in-  could  not  enforce  a  charitable  trost,  if 
formation  of  the  Attomey-Gkneral  by  ap-  according  to  the  doctrines  of  the  comxDim 
pointing  a  charitable  donation  to  new  ob-  law  it  was  either  illegal  or  void  for  in- 
jects on  the  extinction  of  those  to  which  definiteness  or  vague  generality,  nor 
it  was  originally  devoted  will  be  found  to  could  he  apply  the  charity  to  any  other 
be  derived  from  the  law  of  charities  es-  purpose  than  that  designated  by  the 
tablished  by  the  statute  of  templars  17  donor.  We  are  satisfied  that  the  <y  prm 
Edward  2nd.  The  altering  and  dispodng  doctrine  of  England  is  not  and  shodd 
to  good  and  pious  uses  donations  origi*  not  be  a  jndidal  doctrine  except  in  <m 
nally  made  for  purposes  of  superstition  is  kind  of  case^  and  that  is,  where  there  ii 
a  providon  of  the  1  Edward  6th.  The  an  available  charity  to  an  identified  or 
appointment  of  general  and  vague  chari-  ascertainable  object  and  a  particdir 
ties  to  definite  objects  results  from  the  mode,  inadequate^  illegal  or  inappropri- 
general  direction  of  the  statutes  prior  to  ate,  or  which  happens  to  fiiil,  has  been 
the  43rd  Elisabeth  to  make  such  appoint*  prescribed.  In  such  a  case  a  ooort  of 
ments — 'so  that  the  will  of  the  giver  shall  equity  may  substitute  or  sanction  waj 
in  all  things  always  be  fSuthfully  observed  other  mode  that  may  be  lawful  and  sdta* 
and  religiously  executed,'  (17  Edward  ble  and  will  efiectuato  the  declared  in- 
2nd)  and  that  the  decrees  'shall  be  most  tention  of  the  donor  and  not  aibitruilf 
benefidal  in  favor  of  the  charities  sped-  and  in  the  daric,  presuming  on  his  mo- 
fied'  (1  Edward  6th)  so  that  the  said  tives  or  wishes,  declare  an  object  for  him. 
charitable  uses  may  be  observed  in  the  A  court  may  act  judicially  as  loog  as  it 
most  liberal  and  ample  sort  (39  Eliza-  effectuates  the  lawful  intent  of  the  do- 
beth) — so  that  In  all  these  cases  the  4Srd  nor.  'But  it  does  not  act  judicially,  when 
Elisabeth  has  no  direct  or  indirect  effect  it  applies  his  bounty  to  a  specific  djad 
in  giving  any  jurisdiction  to  the  Ghancd-  of  charity  sdected  by  itself  merdy:  be- 
lor."  In  1836,  in  Moore  v.  Moore,  4  Dana  cause  he  had  dedicated  it  to  charity  gv* 
860,  Chief  Justice  Bobertson  speaks  erally  or  to  a  spedfio  purpose  which  ssa- 
of  the  same  subject  in  these  words :  "  It  not  be  effectuated ;  for  the  court  cannot 
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•know  or  decide,  that  he  would  have  been  to  a  defectiTe  sorrender  of  a  cc^yholif, 

wiiliag  that  it  should  be  applied  to  the  Lord  Northington  says:    'All  defectiye 

•object,  to  which  the  judge  in  the  pleni-  oonyeyanoes  to  charitable  purpoees  were 

'tode  of  his  unregulated  diacretion  and  aided  before  the  act.'    With  respect  to 

pecoliar  benevolence  has  seen  fit  to  de-  the  great   body  of  decisions  upon  the 

<see  its  appropriation,  whereby  he  and  statute,  it  appears  to  me  that  there  is  a 

iMt  the  donor  in  effect  and  at  last  creates  principle  to  be  found  in  them  all,  entirely 

the  charity."    Attention  is  also  called  to  consistent  with   a  jurisdiction    in   this 

•Ihe  following  opinion  of  the  master,  Mur-  court  independent  of  it.     It  has  been 

xay  Hoffman;  iu  Wright  v.  Trustees  Meth.  adopted  as  defining  what  are  to  be  re- 

£piB.   Church,   1   Hoffm.   Ch.   263,   in  garded  as  charitable  objects  which  this 

1839 :    "  It  stnhes  my  mind  as  demon-  court  will  protect.    It  is  an  enumeration 

-stiable,  that  the  statute  of  Elizabeth  did  of  those  objects  which  are  to  be  deemed 

■not  establish  a  single  new  principle  in  charities.    It  has  been  taken  as  a  speci* 

•the  law  of  charities,  altlioagh  it  obviated  fication    of  what   are   charitable  uses ) 

the  efiects  of  some  prior  statutes.    Bid  it  but  it  leaves  the  point  of  jurisdiction, 

sanction  a  gift  or  devise  for  the  benefit  of  the  origin  of  that  jurisdiction  and  the 

oninoorporated  companies  for  pious  pur-  mode  of  exercising  it  wholly  untouched." 

poees?    The  sUtute  of  23  Hen.  VIIL  re-  So    in    1844^    in    Qreea    «.  ^Allen,   6 

CQgnigfts  the  existence  of  the  same  to  such.  Humph.  ISS,  Turley,  J.,  says :    ''  It  is 

as  well  as  to  superstitious  purposes,  and  certain  that  few  traces  remain  oi  the 

saved  the  former.    Did  it  repeal  by  force  exercise  of  the  jurisdiction  of  a  Court  of 

of  the  words  limit  cmd  appoin$f  the  excep-  Chancery  upon  the   sulject  (charitable 

don  in  the  statute  of  wills  ?  That  exception  uses)  in  any  shape  prior  to  the  statute  of 

wasabranchof  the  acts  of  mortmain.    Be-  Elisabeth.    As  it  is  probable,  however^ 

Xore  the  statute  a  corporation  might  take  nay  almost  certain — ^from  the  wording  of 

by  devise  sgainst  every  one,  except  the  the  statute  that  the  practice  of  executing 

king,  and  against  him  by  lus  license.    Af-  such  conveyances  originated  at  a  period 

Xer  the  act,  a  devise  was  put  upon  the  same  antecedent  to  its  passage,  it  is  also  proba- 

footing  as  a  conveyance.     For  that,  a  ble  that  they  were  sustained  by  the  Court 

license  was  necessary;  and  the  only  change  of  Chancery  in  some  form  or  other  before 

wrought  in  the  law  was,  that  between  the  that  time,  most  likely  by  bill  to  enlbroe 

•statute  of  wills,  and  the  statute  of  £lii»>  the  performance  of  the  trusty  as  we  have 

beth,  a  devise  even  to  a  corporation  li-  seen  that  the  clerical  chancellorB  of  that 

censed  generally  to  hold  in  mortmain,  period  had  assumed  a  power  of  oompell- 

was  not  valid.    Did  it,  or  the  dedsions  ing  feofiees  to  uses  to  perform  the  trust 

under  it,  sanction  a  devise  or  gift  to  the  which  had  been  reposed  in  them.''    *    * 

most  vague  purposes  of  charity  without  a  *    **  The  charitable  use  under  the  stat- 

trustee,  and  remit  the  matter  to  the  crown  ute  being  in  existence  and  the  power  of 

to  distribute  ?    The  same  is  declared  to  the  chancellor  in  England  to  protect  and 

have  been  done  before  the  statute ;  but  enforce  it  being  granted,  the  next  subject 

further,  such  bequest  was  susUuned  in  of  inquiry  is,  how  this  power  is  exercised, 

this  court  upon  the  bill  of  overseers  of  His  jurisdiction  upon  the  subject  seems  to 

4he  poor  merely,  or  of  any  persons  whom  be  derived  from  three  sources — 1st  As  a 

the  court  would  deem  proper  distributers  representative  of  the  cro?m.    2d.  Under 

of  the  bounty.    Again,  before  the  statute,  the  statute  of  Elisabeth  which  is  personal 

-devises  to  charity  were  upheld  through  and  not  exercised  in  virtue  of  his  ordi- 

the  doctrine  of  a  feoffinent  to  the  use  of  a  naxy  or  extraordinary  jurisdiction.     Sd. 

idU  and  the  devisability  of  a  use ;  and  as  As  a  judge  exercising  inherent  power  in 
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the  ezecation  and  administration  of  uses  mode,  its  execution  might  be  decreed. 

and  tniBts  under  the  eziraordinair  jurie-  In  our  judgment^  exactlj  the  same  qnes- 

diotion  of  the  coort"    Page  210.    **  Lord  tions  arose  in  the  case  of  McGartee  «.  The 

Ohaneellor  Parker  says  (Monill  v,  Lawson,  Orphan  Asjlom,  and  their  dedaion  w» 

5  Yin.  Abr.  500,)  that  when  a  bill  is  of  necessity  inyolved  in  the  decree^  which 

brought  to  establish  a  charity  giyen  by  the  CSourt  of  Errors  then  pronounced.    It 

will  to  persons  uncertain  and  incapable  may  be  thought  very  difibult  to  reconcile 

of  suing  or  being  sued  the  suit  must  be  that  decree^  not  only  with  the  English 

brought  in  the  name  of  the  Att-Gen.  «s  cases,  but  with  prior  decisions  in  this^ 

meoetmlaU  rei,  because  there  are  no  certain  state;  but  till  an  opposite  doctrine  shall 

persons  entitled  to  it  who  can  sue  in  their  have  been  established  by  the  Oourt  of 

own   names."     But   the   master,   in   1  Appeals,  we  are  bound  to  say  that  it  h» 

Ho£  Bep.  265,  continues:   "There  is  settled  the  law,  that  m  devise  to  a  corpo- 

ample  authority  in  our  own  country  to  ration  not  authorised  fay  law  to  tske  by 

establish  that  the  states  now  represent  devise,  if  directly  made,  although  dotfaed 

that  particular  branch  of  the  royal  power  with  a  trust,  is  absolutely  void,  so  that 

as  pannt  painm.    To  this  portion  of  the  the  property  descends  to  the  heir,  not 

opinion  I  have  not  been  able  to  yield  my  charged  with  the  trust,  but  as  in  a  esse  of 

assent    That  is,  the  American  states  do  entire  intestapy.    The  testator  is  judged 

not  represent  that  branch  of  royal  pre-  to  have  died  intestate  as  to  all  the  prop- 

rogative.  I  admit  there  are  American  de-  er^  that  the  devise  embraces.    Thatsach 

dsions  sustaining  charities  which  could  is  the  necessary  effect  of  the  decision  of 

only  have  been  decreed  in  England  under  the  Court  of  Errors,  a  few  obsemUioos 

the  prerogative.    To  which  all  I  have  to  will  render  i^parent    The  devise  of  the 

say  is,  that  if  the  courts  that  made  them  Orphan  Asylum  Society,  which  the  oooity 

felt  satisfied  that  they  had  the  jurisdiction  in  opposition  to  the  opinion  of  the  dim- 

and  the  necessary  machinery  for  a  correet  oellor,  held  to^  be  direct,  and  therefoie 

ezerdae  of  it  I  do  not  object  to  them  but  void,  was  not  general,  so  as  to  give  to  the 

cannot  hold  them  obligatory  on  us:  be*  society  an  unlimited  power  of  dispositioa 

cause  I  am  satisfied  that  no  such  jurisdic-  or  application,  but  the  will  expresdy  di- 

tion  has  been  entrusted  to  us  and  that  we  rected  that  the  property  should  be  applied 

have  no  system  by  means  of  which  a  to  the  charitable  purposes  of  the  Insdto- 

proper  exercise  of  it  could  be  ensured  if  tion,  that  is,  to  the  support  and  education 

it  had."    This  subject  is  discussed  very  of  orphans.  The  devise^  therefore^  plainly 

fully  by  Judge  Duer,  in  1849,  in  Ayres  e.  and  unequivocally  created  a  trust ;  and  ft» 

Meth.    Epis.    Church,    8    Sandf.    S6Z,  this  trust  was  for  purpoees  which  the 

in    these    words :    "  The    counsel    for  legislature,  by  incorporating  the  society, 

the   executors   contend,  that   the   trust  had  expressly  authorised,  no  doubt  could 

is  valid  as  a  charitable  use,  and  that  ac-  be  raised,  or  indeed  was  suggested,  as  to 

cording   to  the  established  doctrine  of  its  validity ;  hence  the  questioo,  whether, 

equity,  the  disability  of  the  trustee  forms  although  the  devise  was  void,  and  Uie  legal 

no  impediment  to  its  execution  by  the  estate  had  descended  to  the  heir,  it  wa*  not 

court,  while  on  the  other  hand,  the  coun-  the  duty  of  a  court  of  equity  to  efiectnate 

sel  for  the  heirs  at  law  not  only  deny  that  the  intention  of  the  testator,  by  deoeeing 

the  trust  is  valid  as  a  charitable  or  public  the  execution  of  the  trust,  neceasarily  and 

use^  but  insist  that  the  ill^ality  of  the  distinctly  arose;  nor  is  it  possible  that  it 

devise,  draws  after  it^  as  a  neceasary  con*  could  have  escaped  the  attention  of  coua- 

sequence,  the  invalidity  of  the  trust,  even  sel  or  the  observation  of  the  court.    We 

were  it  true  that  if  created  in  a  different  have  the  most  abundant  evidence  that  it 
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<did  not  escape  each  obeerration,  bnt  was  actoal  decision  upon  any  other  ground 

thoroughly   inTeetigated    and    matarelj  than  that,  in  the  judgment  of  the  ooart» 

considered.     Chancellor   Jones,  in   his  the  devise  was  absolutely  void,  in  relation 

-elaborate   opinion^    (an   opinion    which  to  the  trust  as  well  as  the  legal  estate. 

there  la  no  exaggeration  in  saying,  dis-  Were  it  poesible  for  us,  however,  to  evade 

plays  almost  uneqiialed  powers  of  reason-  this  conclusion,  and  escape  by  any  means 

inur  and  research,)  after  endeavoring  to  from  the  authority  of  this  decision^  we 

sustain  the  validity  of  the  devise  to  the  shocild  still  be  compelled  to  say,  that  we 

society^  states  the  next  question  to  be,  have  no  power  as  a  court  of  equity,  to  de- 

whether  upon  tlie  supposition  '  that  the  cree  the  execution  of  the  particular  trust 

devise  was  void  in  law,  as  being  in  effect  which  this  will  creates ;  we  fully  admit 

a  dewiae  of  land  to  a  corporate  ^ody,  it  the  general  rule,  that  a  trust  is  not  to  be 

was  not  in  the  power  of  the  court,  as  'a  defeated  merely  from  the  disability  or 

oourt  of  equity,  to  effectuate  the  intention  failure  of  a  trustee ;  but  the  rule  is  not  to 

of  the  testator,'  (9  Cowen  469),  evidently  be  applied,  unless  the  court,  in  the  exeiy 

mesning  .to  effectuate  his  intention  by  else  of  its  proper  jurisdiction,  may  decree 

sustaining  the  trust  and  decreeing  its  exe-  the  execution  of  the  trust    The  trust 

cutioD.    He  devotes  nearly  twenty  pages  that  we  are  now  required  to  execute,  is  a 

of  his  opinion  to  the  examination  of  this  general  indefinite  charity,  the  persons  to 

•question^  and  after  a  full  review  and  care-  whose  use  and   benefit   the   rents   and 

fal  analysis  of  the  authorities,  arrives  at  profits  are  to  be  applied,  not  being  design 

the  oonclnaion,  that  the  use  to  which  the  nated  with  certainty  in  the  will,  but  the 

testator  had  devoted  his  estate,  was  valid  selection  being  lefl  to  depend  upon  a 

3a  a  charitable  use,  and  the  estate  charge-  future  exercise  of  discretion.    Hence,  as 

able  with  it  as  a  subsisting  trust,  and  from  the  illegality  of  the  devise  there  is 

thst^  as  chancellor,  he  had  power  to  es-  no  trustee,  so  from  the  nature  of  the  use 

tablish  the  trust,  and  to  decree  the  estate  there  is  no  eeshii  que  trust,  and  in  England 

to  be  settled  and  conveyed  to  the  uses  of  the  rule  is  fully  settled,  that  in  such 

the  willy  (9  Cowen  483) ;  and,  let  it  be  re-  cases  the  disposition  of  the  charity  be- 

marked,  that  if  he  were  justified  in  these  longs  to  the  king  as  parens  patria,  and 

condDsions,  his  decree,  which  directed  a  must  be  carried  into  execution  under  his 

eonreTance  to  the  society  to  the  uses  pf  sign-manual,  and  not  by  the  court  of 

the  will,  ought  never  to  have  been  re-  chancery,  in  the  exercise  of  its  ordinary 

versed.     It  is  true,  that  the  learned  judge  and  proper  jurisdiction.     It  would  be 

who  delivered  the  opinion  which  pre-  easy  to  cite  numerous  cases  as  proving 

vailed  in  the  court  of  errors,  takes  no  the  existence  of  the  rule^  but  as  all  the 

jiotioe  of  these  positions  of  the  chancel-  preceding  cases  are  reviewed  and  weighed 

lor,  or  of  the  arguments  and  authorities  by  Lord  Eldon  in  his  elaborate  opinion 

upon  which  they  were  rested ;  but  as  he  in  the  case  of  Moggridge  v.  Thackwell,  it 

<x)ald  not  have  been  ignorant  that  these  is  needless  to  refer  to  any  other  authority. 

positions  had  been  taken,  it  is  certain  In  that  case  his  Lordship  states,  as  the 

that  he  and  the  majority  who  concurred  result  of  a  most  diligent  and  searching 

with  hinHy  meant  deliberately  to  reject  examination,  that  the  general  principle 

them ;  otherwise  the  decree  of  the  chan-  most  reconcilable  to  the  cases,  is,  that 

^relloTy  although  it  might  have  been  modi-  where  the  purpose  of  the  charity  is  general 

lied,  could  not  have  been  wholly  reversed,  and  indefinite,  not  fixing  itself  with  oer- 

and  the  property  have  been  permitted  to  tainty  upon  any  object,  the  disposition  is 

descend  to  the  heirs,  discharged  from  the  in  the  king  by  sign  manual,  and  that  the 

lm«t.     It  is  impossible  to  explain   the  court  will  only  take  the  administration  of 
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.  the  tniBt  where  the  execution  is  to  be  bj  relation  to  tnuts  and  perpetuitieB.   The 

a  trnatee.    (7  Vesey,  jr.  68  and  86 ;  Carej  authorities  to  which  the  oonnsel  referred 

V.  Abbott,  Ibid.  490.)    Even  in  England,  in  support  of  his  argament  deserve  grett 

therefore^  the  present  trust  would  be  void  consideration  and  respect ;  but  we  cannot 

in  equity  as  well  as  at  law,  and  could  think  them  so  conclusive  as  to  predode 

only  be  rendered  effectual  by  the  direct  us  from  free  examination  of  the  same 

exercise  of  the  royal  prerogative.    It  is  questions,  if  hereafter  it  shall  become  oar 

possible  that  the  courts  of  equity  in  this  duty  to  consider  and  decide  them.    We 

state  have  succeeded  to  the  powers  and  shall  not  decide  them  in  this  case,  since 

jurisdiction  of  the  court  of  chancery  in  upon  other  grounds  we  are  compelled  to- 

England,  in  regard  to  the  execution  and  decide  in  favor  of  the  heirs,  and  ss  a 

administration  of  charities,  but  we  have  court,  we  decline  to  expreas  or  intfanate 

yet  to  learn  that  they  have  also  succeeded  ahy  opinion  in  relation  to  them.    Henoe,. 

to  the  prerogadves  of  the  crown,  or  that  although  the  form  of  this  opinion  will  not 

there  is  any  sovereign,  whose  directions,  be  changed,  the  judge  who  delivers  it  is 

as  given  by  his  sign  manual,  they  are  alone  responsible  for  the  observations  that 

bound  to  follow.    It  must  also  be  re-  follow;  they  are  to  be  considered  as  an 

'  membered,  that  where  the  disposition  of  explanation,  which  for  special  reasons  it 

a  charity  belongs  to  the  king,  his  miyesty  is  deemed  expedient  to  make,  of  the  diffi- 

is  not  bound  to  follow  the  intentions  of  culties  he  will  have  to  overcome  before 

the  testator,  but  that  his  discretion,  in  re-  he  can  give  his   assent  to  a  doetriDe^ 

gard  to  the  disposition  of  the  property  or  which,  in  this  and  in  a  previous  case^ 

fhnd,  is  unlimited  and  absolute.      That  with  much  ability  and  an  unusual  disf^ay 

courts  of  equity  in  this  country  have  of  learning,  was  pressed  upon  our  adop- 

ever  possessed  or  claimed  a  similar  dis-  tion.    We  strongly  incline  to  think  that 

cretion,  will  not  be  pretended.    Hence,  the  only  law  nf  charitable  uses,  which 

even  upon  the  supposition  that  we  .pos-  was  in  force  in  this  state,  on  the  19th  of 

•ess  the  same  power  as  a  court  of  chan-  April,  1775,  as  a  part  of  that  common 

eery  in  England,  to  decree  the  ezecu-  law,  which  the  constitution  alone  recog- 

tion  of  a  charitable    use,  violating  in  nizes  and  adopts,  was  derived  exclnsively 

its  terms  and  in  its  duration,  the  gen-  from    the  provisions  of   the  sUtute  of 

eral  rules  of  law  in  relation  to  other.  Elisabeth,    and   consequently   when   in 

trusts,  we  should  still  be  bound  to  declare  1788,  that  statute  together  with  all  other 

that  the  present  trust,  as  well  as  the  de-  English  statutes,  was  repealed,  the  Uiv 

vise  to  which  it  is  annexed  is  illegal  and  was  meant  and  understood  to  be  whoU/ 

void.     The  observations  that  we  have  abrogated.    Although  we  cannot  refer  to 

made  are  not,  however,  to  be  construed  as  any  positive  evidence  of  the  fiust,  we  da 

implying  our  assent  to  the  positions  that  not  at  all  doubt  that  the  statute  of  cha^ 

were  so  learnedly  and  ably  maintained  itable  uses  as  the  statute  of  Elisabeth  is 

by  the  counsel  for  the  executors  and  the  termed,  was  in  force  in  this  state  when  a 

church,  namely :  that  the  law  of  charita-  colony,  as  a  part  of  its  common  law,  in 

ble  and  pious  uses  as  it  prevailed  in  Eng-  the  same  manner  and  for  the  same  rea- 

land  anterior  to  the  statute  of  Elizabeth,  sons  as  the  statute  de  donu,  the  statute  of 

or  independent  of  its  provisions,  (43  Eliz.  wills,  the  statute  of  frauds,  the' statute  of 

0.  4,)  was  in  force  in  this  state,  as  a  part  limitations,  and  many  others,  and  indeed 

of  our  common  law,  previous  to  the  adop-  so  far  as  the  provisions  of  this  statute 

tion  of  the  revised  statutes,  and  remains  were  applicable  to  our  condition  as  • 

in  force,  notwithstanding  its  entire  inoon-  colony,  it  is  not  merely  a  reasonable  but 

sistency  with  the  statutory  provision^  in  a  legal  presumption  that  they  were  u^ 
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ikct  adopted.    (Button  v.  Howell,  Show,  very  reeent  period,  the  generkl,  if  not 
P.  G.  82 ;  Atty.  Genl.  v.  Stewart,  2  Mer.  nnivemal  opinion  of  the  memberB  of  onr 
lfi9  ;  Bex  v.  Yanghan^  4  Bnrr.  2500 ;  profevion,  indading  the  most  eminent  of 
Boehm  v.  Eagle,  1  Dallas  15 ;  Bogardoe  our  judges  and  jurists  throughout  the 
«.  Trinity  Church,  4  Paige  193.)    Beason-  Union,  and  that  this  opinion  was  appa- 
ll^ upon  this  iact,  we  find  it  Tery  difficult  rently  justified  by  many  decisions  in  the 
to  believe  that  the  legislature  in  repealing  English  courts,  and  by  the  positive  dieta 
the'statote  of  Elisabeth,  and  in  repealing  of  several  Lord  Chancellors.    (Gbdiego's 
at  tbe  same  time  the  statutes  of  mort-  Executors  v.  The  Atty.  Qenl.,  8  Leigh 
maiiiy  (which  there  is  certain  evidence  450;  2  Stoiy  Eq.  Jur.  II54,  1158, 1162; 
were  also  in  force.  Sec.  4,  Act  of  1784^  1  Ch.  Ca.  134,  269;  6  Dow.  P.  B.  136; 
Oreenleaf,  page  72,)  meant  to  revive  the  Baptist  Anociation  «.  Hart's  Executors, 
equitable,  or  more  properly,  the  clerical  opinion  Ch.  J.  Marshall,  4  Wheat.  80 
dootiine  of  pious  and  charitable  uses,  as  and  39 ;  Baptist  Association  v.  Smith,  8 
it  prevailed  in  England  before  the  re-  Peters,  App.  403,  Mr.  J.  Story ;  Atly. 
teDuUion,  and  during  the  prevalence  of  GenL   v,  Bowyer,  8  Yesey   744,   Lord 
which.  Lord  Hardwicke  says,  (1  Yesey  Loughboroi^h ;     Mills    v.    Farmer,    1 
224,)  the  clergy  and  religious  houses  had  Meriv.    551,    Lord    Eldon  ;    4   Kenf  s 
contrived  to  possess  themselves  of  nearly  Comm.  508,  n.)    Upon  the  supposition 
oae-half  of  the  whole  veal  property  of  the  that  charitable  uses,  as  a  distinct  and 
kingdom.    It  is  indeed  difficult  to  believe  peculiar  class  of  trusts,  were  meant  to  be 
thai  the  legislature  meant  to  revive  and  abolished,  the  conduct  of  the  l^islature 
establish  this  doctrine,  not  in  the  modi-  in  repealing  and  not  re-enacting  the  stat- 
fied  and  regulated  form  in  which  it  now  utes  of  mortmain,  is  readily  explained, 
exists  in  £ngland,  but  wholly  freed  from  nor,  as  it  appears  to  us,  can  it  be  ex- 
the  namerous  and  salutary  restrictions  plained  in  any  way.    We  cannot  suppose 
which  the  statutes  of  mortmain  impose,  that  the  legislature  meant  to  condemn 
and  which  the  experience  of  eveiy  chris-  and  reject  the  policy  upon  which  the 
dan  nation,  from   the  earliest  ages  of  statutes  of  mortmain  are  founded,  a  policy 
Christianity,  had  shown  to  be  demanded  which  the  most  enlightened  statesmen  and 
by  imperative  reasons  of  public  policy ;  jurists  have  constantly  approved,  and  the 
yet  it  10  to  this  conclusion  that  the  aign-  observance  of  which,  the  very  nature  of 
menta  of  counsel,  and  the  authorities  to  our  institutions  seems  to  demand.  Tluspol- 
which  we  have  been  referred,  if  we  adopt  icy,  so  far  from  having  been  abandoned, 
and  follow  them,  must  of  necessity  lead  had  heea  strictly  adhered  to  and  followed, 
us.    It  is  certain,  indeed,  that  such  could  in  retaining  the  prohibition  to  corporations 
not  have  been  the  intention  of  the  legisla-  to  take  by  devise,  and  in  limiting  the 
tore,  if  when  the  statute  of  Elizabeth  was  amount  of  the  property  that  religious  oor- 
repealed,  it  was  understood  to  be  the  true  porations  are  permitted  to  hold.     The 
and  only  source  of  the  law  of  charitable  object  of  these  provisions  is  exactly  the 
uses,  and  of  the  power  of  the  court  of  same  as  that  of  the  statutes  of  mortmain, 
chancery  to  compel  their  execution,  and  namely  to  prevent  real   property  from 
that  at   this  time  such  was  the  actual  being  locked  up  in  perpetuity,  and  to 
belief  of  the  legislature,  and  of  its  legal  save  persons  in  extremis,  from  being  led 
adviserB,  we  think,  for  many  reasons,  it  is  by  fiilse  notions  of  merit  or  duly,  so  to 
hardly   possible  to  doubt.     All  doubts  dispose  of  their  estates  as  to  impoverish, 
upon   thb  point,  seem  to  be  excluded  perhaps  leave  in  actual  destitution,  their 
when  we  remember  that  the  belief  which  families  or  dependent  relatives,  (4  Rentes 
we  attribute  to  the  legislature  was  until  a  Com.  507.)    Nor  for  the  attainment  of 
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these  objects  were  anjr  further  restrictions  which  hj  the  act  of  deTisiDg  they  cieetaL 
neceasary,  if  charitable  uses  when  incon-  Oan  we  believe  that  the  legisUtnra^  in  i»> 
sistent  with  the  general  roles  of  law,  were  pealing  the  statutes  of  mortmain,  was  in- 
meant  to  be  abolished  ;  but  if  such  uses  tentionallyguil^of  thisinooDSiBtencj?  Is 
were  meant  to  be  continued,  the  legisla-  it  credible  that  it  meant  to  counteract  and 
tare  could  not  have  Mled  to  see  that  the  defeat  its  own  policy,  and  the  long  settled 
restrictions  we  have  mentioned,  were  policy  of  onr  ancestors  ?  That  it  meant 
wholly  insufficient  to  prevent  the  mis-  to  talce  away  a  restriction  plainly  neces- 
chiefs  they  were  designed  to  exclude.  It  sary,  which  then  existed,  and  for  mora 
could  not  have  fiiiled  to  see  that  in  order  than  half  a'century,  had  been  the  law  of 
to  carry  out  and  render  effectual  the  the  state,  and  by  so  doing,  enlaige  to  a 
policy  it  had  adopted,  devises  to  indi-  most  impolitic  extent,  the  discredooary 
vidual  trustees  for  charitable  uses  and  power  of  individuals  in  the  creation  of 
creating  perpetuities,  were  just  as  neces-  charitable  uses  ?  The  inference,  it  "^^^mm 
sary  to  be  prohibited  as  devises  to  corpo-  to  us,  is  £eu:  more  probable,  that  by  the 
rations,  nor  could  its  members  and  legal  repeal  of  the  statute  of  Elizabeth  this  dis- 
advisers  have  been  ignorant  that  this  ne-  cretionary  power,  when  exercised  in  ho^ 
cessary  prohibition,  was  found  in  one  of  tility  to  the  general  rules  of  law,  was 
the  statutes,  (19  Greo.  II.,  c.  36,)  which  meant  to  be  wholly  abolished.  The  Ifgis- 
they  were  repealing.  *  It  is  indeed  evi-  lature  could  not  surely  have  meant,  by  an 
dent,  that  the  restraints  laid  upon  corpo-  extension  of  the  power  to  create  peipetoi- 
rations  are  practically  of  very  little  value,  ties,  to  increase  indefinitely,  the  evils  that 
if  every  individual,  by  the  creation  of  a  are  confessed  to  flow  from  than ;  its  ob- 
trust,  may  devote  his  whole  estate,  how-  ject,  we  are  persuaded,  was  by  an  abao- 
ever  large  its  amount,  in  perpetuity  to  lute  denial  of  the  power,  to  suppress  those 
any  nse  or  purpose  that  he  may  deem,  or  evils  in  their  source.  I^  however,  the 
in  the  confusion  and  terror  of  a  death-bed  opinion  that  we  have  now  intimated,  as 
repentance,  may  be  led  to  beUeve,  is  pious  to  the  intent  and  effect  of  the  repeal  of 
and  charitable.  A  perpetual  trust  re-  the  statute  of  Elisabeth,  shall  hereafter 
quires  and  implies  a  perpetual  succession  appear  to  be  erroneous,  and  we  shall  be 
of  trustees,  and  if  we  attend  to  things  and  ultimately  persuaded  that  pious  and  char- 
not  to  words,  we  shall  be  forced  to  admit,  itable  uses,  indefinite  in  their  nature,  mi- 
that  to  create  such  a  trust,  is,  in  effect,  to  limited  in  their  amount,  locking  up  £n^ 
found  a  corporation,  unlimited  in  its  du-  ever  the  property  which  they  embrace, 
ration,  and  incapable  of  dissolution,  and  in  other  respects,  wholly  irreooncila- 
having  no  power  to  alienate  its  property,  ble  to  the  general  rules  by  which  other 
yet  unrestrained  as  to  the  amoimt  it  may  trusts  are  governed,  were  sanctioned  by 
hold,  fienoe  it  is  scarcely  possible  to  the  law  of  this  slate,  previous  to  the  adop- 
state  or  imagine  a  more  strange  and  glar-  tion  of  the  revised  statutes ;  yet  as  such 
ing  inconsistency,  than  to  prohibit  corpo-  uses  are  most  plainly  and  directly  repug- 
rations  created  by  the  legislature,  from  nant  to  tlie  statutory  provisions  in  relation 
taking  property  by  devise  at  all,  and  to  to  trusts  and  perpetuities,  we  confess  our 
restrict,  within  jealous  and  narrow  limits,  present  inability  to  understand  or  oon- 
the  amount  of  the  property  that,  by  any  oeive,  why  they  are  not  now  to  be  oonsid- 
means,  they  are  permitted  to  acquire,  yet,  ered  as  positively  forbidden,  and  therefore 
at  the  same  time,  to  permit  individuals  in  abolished.  That  they  are  embraced  with- 
the  unfettered  exercise  of. their  discretion,  in  the  terms  of  these  statutory  provisions, 
to  devise  all  the  property  they  may  poe-  terms  as  explicit,  as  strong,  and  as  com- 
sess,  whatever  its  amount,  to  corporations,  prehensive  as  the  language  can  famish. 
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it  18  Impoanble  to  deny,  and  we  yet  re-  meaning  of  the  revuen  and  the  duty  of 
main  to  be  convinoed,  that  they  are  not  judges  oould  have  been  rendered  more 
jxiBt  as  certainly  embraced  within  their  plain  and  evident,  we  exceedingly  donbt. 
flpirit  and  policy.    At  any  rate,  to  declare  Of  this  we  feel  assured,  that  had  the  re- 
that  they  are  not,  and  upon  that  ground  visen  intended  to  reviye  or  continue  in 
to  mtroduoe  an  exception,  which  there  is  force  the  andent  doctrine  of  pious  and 
not  the  slightest  evidence,  was  ever  con-  charitable  uses,  as  it  practically  existed 
templated  by  the  revisers  or  by  the  legis-  in  England  during  the  ages  of  darkness 
lature,  would  seem  to  us,  as  at  present  ad-  and  superstition,  and  subject  to  none  of 
vised,  an  uiyustifiable,  if  not  unexampled,  the  restraints  that  constant  evasion  and 
stretch  of  judicial  power.    It  is  said  that  successive  abuses  had  shown  to  be  neces- 
the  revisers,  in  their  notes,  make  no  refer-  sary,  and  successive  statutes  of  mortmain 
eoce  or  allusion  to  charitable  uses ;  and  had  imposed,  they  would  not  have  been 
it  is  assumed  that  they  would  not  have  silent.    Their  views  would  not  have  been 
been  silent,  had  they  meant  to  abolish  concealed  from  the  legislature ;  but  upon 
them ;  but  it  seems  fiur  more  reasonable  this,  as  upon  all  other  occasions  of  im- 
to  say,  that  had  they  meant  to  except  portance,  if  not  fully  vindicated,  would 
them  from  the  universal  terms  of  the  have  been  fully  explained.    Comparing 
«oactments  which  they  proposed,  they  their  notes  with  the  actual  provisions  in 
would  certainly  have  said  so,  since,  had  their  text,  the  just  inference  seems  to  be, 
such  been  their  intention,  the  necessity  that  they  believed  that  charitable  uses,  as 
of  a  positive  exception,  in  order  to  pre-  they  then  existed,  were  subject  to  the  gen- 
vent  misoonstraction,  could  not  possibly  eral  rules  of  the  common  law,  and,  oonse- 
have  escaped  them ;  on  the  other  hand,  quently,  would  be  subject  to  the  statutoxy 
if  they  meant  not  to  except,  but  to  include  rules  which  they  desired  to  substitute, 
charitable  uses,  the  explanation  of  their  Whether  this  inference  be  just  or  not, 
Aileoce  is  easy  and  obvious.    They  may  our  conviction  remains,  that  charitable 
have  deemed  it  unnecessary  to  speak ;  uses  may  possibly  have  been  overlooked 
thej  may  have  thought  that  the  provi-  or  forgotten,  but  certainly  not  meant  to 
eions  which  they  recommended  spoke  for  be  excepted.    It  was  urged  upon  the  ar- 
themselves,  in  a  language  that  neither  the  gument  as  a  conclusive  reason  for  ex- 
iegislature  nor  judges  could  £ul  to  under-  cepting  charitable  uses  from  the  general 
ftaod.  The  article  in  relation  to  uses  and  provisions  of  the  revised  statutes,  that 
trusts  commences  with  this  declaration:  in  England   they  are  held  not   to   be 
'  Uses  and  trusts,  except  as  authorised  and  embraced  within  the  general  words  of  an 
modified  in  this  article,  are' abolished,'  (1  act  of  parliament,  but  however  broad  and 
K.  8.  727,  {  45,)  and  the  addition  of  a  unlimited  the  terms  of  the  statutes,  are 
note,  telling  the  legislature  that  all  uses  uniformly  treated  as  an  exception  which 
and  trusts  not  excepted,  were  meant  to  be  the  law  implies.    In  proof  of  this  asser- 
iododed,  would  have  been  an  idle  repe-  tion,  we  were  told  that  the  exception  in 
lition  of  a  text,  which  if  words  have  a  the  statute  of  wills,  (34  and  35  H.  VIII., 
meaning,  could  bear  no  other  interpreta-  c.  6,)  by  its  terms,  renders  every  devise 
uon.    Not  only  are  uses  and  trusts  abol-  to  a  corporation  void,  whatever  its  intent 
uhed,  but  to  exclude  the  supposition  that  or  object ;  and  yet  a  devise  to  a  corpora- 
Any,  previously  existing,  were  meant  to  tion  for  a  charitable  use,  it  has  been  fre- 
^  preserved,  it  is  declared,  that  none  are  quently  decided,  as  not  within  the  statute 
to  he  excepted  but  those  which  the  article  is  valid.    So,  also,  that  the  terms  of  the 
itself  authorizes  and  modifies ;  and  that  statute  of  uses  (27  Hen.  VIII.^  o.  10)  are 
^y  sny  comment  upon  such  a  text,  the  general,  comprehending  all  uses ;  and  yet 
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it  htm  never  been  held  nor  supposed  that^  tion  that  seems  hitherto  to  haye  escaped 

under  the  statute,  a  charitable  nse  is  or  the  attention  it  deserres.    If  derises  to  a 

can  be  executed.    Such  uses  are  an  ad-  corporation  for  charitable  uses,  or  in  tnat 

mitted    exception.      To    the   aigument  for  a  corporation  for  a  simUar  uae^  (fer  it  • 

drawn  from  the  construction  of  the  statute  is  only  upon  the  same  principle  that  eren 

of  wUlSy  Ch.  J.  Marshall  has  replied  and  these  have  been  held  to  be  good,  Attor- 

we  shall  giye  the  reply,  without  the  addi-  ney-General   v.    Downing,  Ambl.    550; 

tion  of  a  word,  in  his  own  clear  and  for-  Adlington  v,  Andrews,  8  Atk.  141,)  are 

dble   language.      In   the   case   of  the  rendered  valid  in  England  solely  by  Ibroe 

Baptist  Association  v.  Harlfs  Executors,  of  the  statute  of  EHwOwth,  it  inevHsbly 

(4  Wheat  1,)  it  wasall^ged  by  the  conn-  follows  that  with  us  all  such  devises,  since 

sel  for  the  plaintiffi,  as  a  proof  that  chari-  the  repeal  of  that  statute^  must  be  void, 

table  uses  were  not  derived   from  the  even  upon  the  supposition  that  a  charity 

statute  of  Elinbeth,  that  before  the  pas-  not  inconsistent  with  the  general  rales  of 

sage  of  this  act  it  was  held  that  a  devise  law,  may  still  be  created.    The  plain,  une- 

to  a  corporation  for  a  charitable  use,  not-  quivocal  meaning  of  the  decisions  is,  that 

withstanding  the  exception  in  the  statute  it  was  competent  to  the  legislature  alone- 

of  wills,  was  good  in  equity.    It  uras  in  to  except  any  dass  of  devises  from  the 

reply  to  this  allegation  that  the  chief  jus-  operation  and  effect  of  the  general  word» 

tioe,  in  delivering  the  judgment  of  the  in  the  statute  of  wills ;  and  as  the  exoep- 

oourt,  said,  '  We  think  we  cannot  be  mis-  tion  thus   created    no  longer  exists^  it 

taken  when  we  say  that  no  case  was  do-  follows  that  those  general  woids  must 

dded  between  the  statute  of  Hen.  VIII.  now  be  understood  in  the  full  extent  of 

(the  statute  of  wills)  and  the  statute  of  their  meaning,  that  but  for  the  statute  of 

EUiabethinwhichadevisetoacorporation  Elizabeth  would  always  have  been  given 

was  held  good  in  equity.    Such  a  decision  to  them,  that  is  as  rendering  void  every 

would  have  overturned  principles  uniform-  devise  to  a  corporation,  or  in  trust  for  a 

ly  acknowledged  in  that  court.  The  cases  corporation,  whatever  may  be  its  intent 

of  devises  that  have  been  held  good,  were  and  purpose.    As  to  the  argument  drawn 

decided  since  the  statute  of  Elizabeth  on  the  from  the  statute  of  uses,  exactly  the  ssme 

^Tmtaip\ethaithelaUa-8tahUe,9ofara8rdaU8  reply,  were  it  necessary,  might  begiveo, 

to  eharitia,  repeals  the  former,'    (4  Wheat  that  if  charitable  uses  are  an  ezoeptioa 

40.)    The  language  of  Mr.  J.  Story,  in  from  the  general  words  of  the  statote, 

the  most  instructive  of  his  works,  upon  they  are  so  only  by  force  of  the  statate 

the  same  point,  is  just  as  explicit    *De-  of  Elizabeth.    But,  in  truth,  no  sach  ex- 

vises  to  corporations,'  he  says,  'which  are  oeption  exists.*  Charitable  uses  are  neither 

void  under  the  statute  of  Henry  VIII.,  within  the  scope  nor  the  words  of  the 

are  made  good  solely  by  the  statute  of  statute  of  uses.    The  only  design  of  that 

Elizabeth ;  for  it  is  plain  that  a  devise,  statute  was  to  convert  equitable  into  legal 

void  by  statute,  cannot  be  made  good  estates  by  annexing  the  legsl  title  to  the 

upon  any  principle  of  general  law'  (2  equitable  right   of  possession,  but  the 

Story's  £q.  Jur.  1152) ;  a  remark  which,  persons,  for  whose  benefit  a  charity  is 

considering  the  subject  to  which  it  was  created  have  no  estate  or  interest  in  th« 

applied,  is  equivalent  to  saying  that  where  lands  upon  which  the  statute  could  pos- 

the  words  of  a  statute  are  general,  there  sibly  operate.     They  are  mere  benefi- 

is  no  principle  of  law  that  can  justify  a  claries,  having  the  right,  and  nothing 

court  of  justice  in  creating  an  exception  more  than  the  right,  to  compel  the  per^ 

that  is  not  created  by  the  statute  itself,  formance  of  the  trust,  according  to  its 

We  cannot  here  forbear  from  an  observa-  terms,  and  the  intentions  of  their  bene- 
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&Gior.     A  Talid   charitable   use,  mmt  callj,  the  principal  effect  will  be  found  to 
alwrnys  remaio,  and  can  only  be  enforced,  be,  that  lands  cannot  be  granted  or  de- 
ai  a  troBt,  unafiected  bj  the  provisions  of  yised  so  as  to  render  them  thereafter 
the  statute ;  since,  oooBidering  it  simply  forever  inalienable,  without  the  assent  of 
as  a  ose,  there  is  not,  and  never  can  be,  the  leKulature,  unless  thej  are  granted 
any  person  in  whom  it  can  be  executed,  or  devised  to  a  corporation,  that  by  law 
As  the  rents  and  profiti  are  to  be  applied  is  authorised  to  take,  and  bound  to  retain 
to  the  benefit  of  a'  succession  of  persons  them.    The  necessity  of  an  appeal  to  the 
in  perpetoity,  there  hi  not,  and  never  can  legislature,  in  other  cases  where  perpetui* 
be^  a  SMtat  qus  inui  to  whom  the  legal  ties  are  sought  to  be  created,  we  cannot 
estate,  if  that  of  the  trustees  is  divested,  regard  as  an  evil.    When  a  new  and 
can  be  given,  without  destroying   the  plainly  meritorious  charity  is  meant  to 
ehari^  and  defeating  forever  the  intent  be  founded,  such  as  an  hospital,  an  asy* 
tioQS  of  its  founder.    As  those  that  have  lum,  a  library,  a  college^  or  a  school,  none 
now  been  stated  were  only  instances  that  of  us  can  fear  that  the  sanction  of  the  leg- 
were  cited  to  prove  that  in  England,  it  is  islature  will  ever  be  withheld ;  nor  will  it 
an  established  rale  of  constraction  that  be  deemed  a  subject  of  just  regret  that 
charitable  uses  are  not  covered  by  the  when  tbe  aid  of  the  legislature  is  re- 
geneial  words  of  a  statute,  we  must  be  quired,  it  will  have  the  opportunity  of 
pennitted  to  doubt,  until  more  pertinent  considering,  whether  the  claims  or  fair 
and  conclusive  evidence  shall  have  been  expectations  of  wives,  children,  or  rela- 
given,  whether  in  the  English  courts  the  tives,  have  been  overlooked  and  sacri* 
supposed  rule  has  ever  been  admitted,  or  ficed.    Under  our  present  system,  such 
even  suspected,  to  exist.    We  have  our-  as  we  suppose  it  to  exist,  and  considering 
selves  been  unable  to  discover  the  faintest  the  restraints   that  are  now  laid  upon 
tnoe  of  its  existence,  and  until  otherwise  corporations,  their  incapacity  to  take  by 
convinced,  must  continue  to  think,  with  devise,  and  the  limited  amount  of  prop« 
Ch.  J.  Marshall,  that  a  decision  such  as  erty  which  they  are  permitted  to  hold, 
the  rale  would  require  to  be  made,  would  we  need  not  the  English  statutes  of  mort* 
overturn  prindples  that  courts  of  equity  main ;  but  revive  the  English  doctrine 
ss  well  as  of  law  have  uniformly  acknowl-  of  pious  and  charitable  uses  in  its  origi* 
edged.    We  do  not  at  all  share  the  appro-  nal  extent,  and  the  necessity  of  such 
hensions  that  have  been  expressed  as  to  statutes  will  soon  be  apparent    In  thiSr 
the  consequences  that  may  ensue,  if  that  as  in  every  other  country,  where  such 
oooBtruction  of  the  revised  statutes  shall  uses  have  been  sufiered  for  a  time  to 
be  adopted,   which   our   remarks    have  prevail,  without  restriction,  there  will  be 
implied  to  be  necessary.    The  benevo-  an  inundation  of  abuses,  which  the  utmost 
lenoe  of  Christian  and  other  philanthro-  power  of  the  legislature  will  be  required 
pists  will  not  be  unduly  restrained ;  an  to  stem,  repel,  and  overcome.    There  are 
ample  scope  will   still  be  left   for    its  some  other  considerations  to  which,  as 
beneficent  action.    Charitable  and  public  suggesting  topics  of  useful  reflection,  it 
uses  are  not  abolished  by  subjecting  them  may  be  expedient  to  advert    If  charita- 
to  the  provisions  of  the  revised  statute^  ble  and  pious  uses,  without  limitation  or 
For  these  purposes,  if  the  alienation  of  restraint,  notwithstanding  the  repeal  of  the 
tlie  capital  is  not  improperly  restricted,  statute  of  Elisabeth  and  notwithstanding 
donstioDS  and  bequests  of  money  may  the  express  provisions  of  the  revised  stat* 
ttill  be  made  to  any  amount,  and  the  utes,  now  constitute  a  part  of  oiur  unwritten 
proceeds  of  real  estate,  directed  to  be  law,  where  shall  we  find,  who  shall  dedaro 
sold,  may  be  similarly  api^ed.    P^acti«  to  us,  the  rules  by  which  they  are  to  be- 
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^oyemed?    How  are  they  to  be  duoedt  tinction  can  be  admitted.    With  m,  at 
limited  and  defined?    What  ib  a  charita-  all  religions  are  tolerated,  and  none  k 
bie?   what  a  pious  ose?    In  England,  established,  each  has  an  equal  right  to 
charitable  uses  are  enumerated  and  de-  the  protection  of  the  law;  and,  OQns»* 
fined  in  the  statute  of  Elizabeth,  and  it  is  quently,  all  uses  directed  to  a  religiooi 
settled,  that  none  can  be  sustained  as '  object  must  be  equally  proscribed^  or  all 
-such,  that  the  proTisions  of  the  statute  must  be  upheld  as  pious,  which  are  con- 
may  not  be  oonstrued  to  embrace.  (Brown  secrated  by  the  fkith  of  any  descriptioa 
V.   Yeates,  7  Vesey  60  n. ;    Morrice  v.  or  class,  not  merely  of  Christians^  but  be- 
Bishop  of  Durham,  9  Vesey  30,  S.  C.  10  lievers.    Hence,  if  the  Presbyterian  and 
Ves.  523 ;  Ommany  v.  Butcher,  1  Turn.  A  the  Baptist,  the  Methodist  and  the  ProCes- 
Russ.  260 ;  Vesey  v,  Sampson,  1  Sim.  &  tant  Episcopalian,  must  each  be  allowed 
S.  69;  2  Story  £q.  Jur.  {  1165,  56,  57.)  to  devote  the  entire  income  of  his  losl 
Hence,  when  the  question  arises,  whether  and  personal  estate,  foreyer,  to  the  ms^ 
a  particular  use  is  valid  as  charitable,  port  of  missions,  or  the  spreading  of  the 
it  is  readily  solved  by  a  reference  to  the  Bible,  so  must  the  Boman  Catholic  hii^ 
statute,  and  the  decision  under  it.    But  to  the  endowment  of  a  monasteiy,  or  the 
to  us  as  the  statute  is  repealed,  neither  founding  of  a  perpetual  mass  for  the 
its  terms,  nor  the  decisions  under  it,  can  safety  of  his  soul ;  the  Jew  Ids,  to  the 
any  longer  furnish  a  guide,  and  either  the  translation  and  publication  of  the  Mishna 
whole  subject  must  be  committed  to  the  or  the  Talmud,  and  the  Mohammedan, 
uncontrolled  and  arbitrary  discretion  of  (if  in  that  colhmet  gentium  to  which  this 
judges,  or  every  trust,  that  assumes  the  city,  like  ancient   Bome^  seems  to  be 
name  and  wears  the  form  and  face  of  doomed,  such  shall  be  among  us)  the 
charity,  without  discrimination,  must  be  Mohammedan  his,  to  the  assistance  or  re- 
eustained.  Benevolence  is  the  most  amia-  lief  of  the  annual  pilgrims  to  Mecca. 
ble  of  virtues,  and  more  than  any  other  Upon  the  whole^  we  are  oeitainly  in- 
commands  our  sympathy  and  applause;  clined    to   think  that  it  la  better  thst 
but  more  than  any  other  it  needs  the  aid  judges  shall  say,  as  it  seems  to  us  the 
of  enlightened  reflection,  and  the  direo-  legislature  has  said,  that  no  use  or  tml 
tion  and  control  of  a  sound  jodgment;  can  be  valid  that  the  revised  ststotes 
and,  if  the  execution  of  every  trust  that  a  have  not  authorized,  and  that  the  sfaso- 
mistaken  philanthropymay  create,  must  be  lute  power  of  alienation,  in  respect  both 
decreed,  conrte  of  equity  will  frequently  to  real  and  penonal  estate^  shall  not  be 
discover  that  Instead  of  relieving  distress,  suspended  for  a  longer  period  than  the 
promoting  industry,  or  assisting  virtue,  statutes  allow, '  by  anif  UnuiaHon  cr  amdir 
they  are  ^dent  agents  in  supporting  the  tion  whatever  J    (1  B.  S.  {  15,  p.  728 ;  t  1, 
idle,  encouraging  the  dissolute,  and  pro-  p.  773.)    These  rules,  as  general,  we  be- 
tecting  the  criminal.    As  to  pious  uses,  if  lieve  are  safe  and  salutary,  and  when  in 
any  are  to  be  sanctioned  other  than  those  special  cases  they  need  to  be  relazed,  the 
which  are  included  within  the  general  oh-  legislature  has  the  power  to  relax  them, 
jectof  religious  corporations,  the  difficult  That  power  has  already,  in  manycasei, 
ties  are  still  greater.    In  England,  while  been  wisely'  and  beneficially  exercised, 
pious  uses  are  retained,  those  which  have  (Laws  1840,  ch.  318,  {  1,  2,  3, 4 ;  Laws 
been  branded  as  superstitious  have  been  1841,  eh.  261 ;  Laws  1839,  ch.  174,  (  1, 8» 
abolished,  and  none  are  deemed  pious  but  3 ;  Laws  1839,  ch.  184,  2  B.  S.  3d  ed,  pp. 
such  as  are  strictly  consistent  with  the  23,  24,  26.)    And  let  it  be  remembered, 
orthodox  faith  of  Protestant  Christians,  that  by  its  exercise,  the  iegislatare  has 
Biit  with  us,  it  is  plain,  that  no  such  dis-  virtually  adopted  that  construction  of  the 
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■tatotes  which  we  liave  sapposed   that  means  follows  that  we  are  hound,  or  have 
their  terms  neceesaiilj  import  And  that  the  power,  to  execute  the  present  trust, 
the  reyiseirSy  by  incorporating  the  proyi-  We  have  recently  held,  in  the  case  of 
sioDB  of  the  acts  to  which  we  refer,  in  a  Ayres  v.  The  M.  £.  Church,  that  where  a^ 
separate  article,  in  the  title  relative  to  charitable  use  is  general  and  indefinite, 
the  nature  and  qualities  of  estates  in  real  no  persons  being  certainly  designated  as^ 
property,  have  clearly  shown  that  they  objects  of  the  intended  bounty,  the  ad- 
regarded  them  as  exceptions  to  the  gen*  ministration  of  the  trust,  if  there  is  no 
era!  mles  which  that  title  was  meant  to  trustee,  belongs  in  England,  not  to  the 
establish.     (2  B.  S.  3d  ed.  p.  23.)    We  Court  of  Chancery,  but  to  the  crown,  so 
shall  not  par^e  remarks  which,  although  that  the  Chancellor,  in  decreeing  the  exe* 
they  are  far  from  having  exhausted  a  oution  of  the  trust,  is  acting  not  in  the 
subject  of  wide  extent  and  deep  interest,  exercise  of  the  rightfiil  and  proper  juris- 
have  led  iis  further  than  we  intended^  diction  of  his  court  but  as  a  delegated 
but  shall  proceed  to  state  briefly  the  re-  ministerofa  royal  prerogative.  *  *  When 
mlt  of  our  opinion.  As  we  have  declared  the  will  took  effect  (1822),  the  Court  of 
that  the  devise  to  the  trustees  of  the  Chancery  in  this  state  could  not  right* 
Methodist  Church,  and  the  trust  annexed  fully  compel  the  perfbrmanoe  or  in  any 
to  it,  are  illegal  and  void,  it  is  a  neces-  mode  decree  the  execution  of  a  charitable 
saiy  consequence  that  the  direction  to  the  use  creating  or  involving  a  perpetuity, 
executors  to  accumulate  the  residue  of  unless  where  the  property  was  given  to  a 
the  penonal,  and  the  rents  and  profits  of  corporation  which  by  the  terms  of  its- 
the  real  estate,  for  the  purpose  of  build-  charter  was  enabled  to  accept  and  exe- 
ing  a  house  on  the  lot  in  Brooklyn,  can-  cute  the  trust.  *  *  It  appears  to  us  quite 
not  be  supported.    That  direction  could  incredible  that  an  enlightened  legislature, 
only  have  been  sustained  as  ancillary  to  when  it  repealed  the  statute  of  Elizabeth 
the  principal  trusty  and  therefore  a  con-  and  the  statutes  of  mortmain,  meant  Uy 
sdtaent  part  of  a  valid  charitable  use.  disregard  and  overrule  the  soundest  mea- 
Separated  from  the  trust,  it  is  clearly  sures  of  public  policy  and  established  a 
void,  not  only  from  the  fidlure  of  its  ob-  system  which  the  wisdom  and  experience 
ject,  but  as  directing  an  accumulation  for  of  ages  have  condemned  and  rejected.    It 
s  purpose  not  authorized  by  law,  and  as  is  therefore  incredible,  that  it  meant  to 
involving  an  indefinite  suspense  of  the  give  to  every  individual  the  power  of 
power  of  alienation."  And  again  in  1860,  rendering  his  whole  estate  real  and  per- 
in  Andrew  v.  Bible  Society,  4   Sand^  sonal  forever  inalienable  by  devoting  its 
178 :     "  As    a    general    rule  chancery  income  forever  to  any  use  or  purpose  that 
has  no  power  to  compel  the  performance  he  might  deem,  or  others  persuade  him 
or  decree  the  execution  of  a  trust  where  to  believe,  was  pious  or  charitable.    In 
there  is  neither  a  trustee  nor  a  cestui  que  other  words,  it  is  incredible  that  the  leg- 
tnut    The  trust  is  then  wholly  void  in  islature  meant  to  enable  every  individual 
^uity  as  well  as  at  law  and  this  is  em-  under  the  form  of  a  trust  to  found  a  cor- 
phatically  true  when  the  trust  involves  a  poration  unlimited  in  its  duration  and  in- 
perp^tuity ;  when,  as  in  the  present  ofue,  capable  of  dissolution,  having  no  power 
H  locks  up  forever  the  capital  of  the  prop-  to  dispose   of  its    proper^,  yet   unre- 
^  or  fund  which  it  embraces  and  calls  stricted  as  to  the  amount  it  may  hold, 
for  a  perpetual  succession  of  trustees  to  ad-  In  the  present  case  we  go  still  further 
^■ninister  the  income.    Let  it  be  admitted  and  shall  refer  our  denial  of  the  power 
that  pious  and  charitable  uses  are  an  ex-  of  our  Chancellor  to  sustain  and  execute- 
eeption  from  these  general  rules,  it  by  no  a  trust  similar  to  that  which  the  legacy 
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•creates,  to  a  mnch  earlier  period  than  the  of  the  Stat  43  Eliz.  chap.  4  as  were  the 
repeal  of  the  statute  of  Elisaheth.  The  use  law  before  the  enactment  of  that  statate, 
attached  to  this  legacy  is  not  a  charitable  and  which  are  applicable  to  our  instito- 
use,  in  the  usual  and  legal  sense  of  the  Uons  are  in  force  here  as  part  of  our 
term.  It  is  strictly  a  ptous  use,  not  other-  common  law  notwithstanding  the  stitale 
wise  charitable  than  as  the  noblest  office  is  not  in  force."  In  1853,  in  the  esse  of 
of  charity  is  the  dissemination  of  religious  Williams  v.  Williams,  8  N.  Y.  541,  Mr. 
truth,  but  it  is  impossible  for  a  oouit  of  Justice  Denio,  in  an  opinion  since  ciiti- 
justice  to  sustain  a  use  upon  this  ground,  cised  and  overruled  in  part,  says:  ''It 
unless  in  a  country  where  tlie  trutlis  of  has  always  been  strenuously  maintamed 
religion  have  been  settled  and  defined  by  by  those*  who  have  resisted  an  alleged 
law,  or  judges  have  a  discretionary  power  charitable  donation,  that  the  law  of  chai^- 
to  determine  and  declare  them.  Uf  at  any  itable  uses  originated  in,  and  was  created 
period  in  the  juridical  history  of  this  by,  the  statute  of  43d  Elizabeth,  chapter 
state,  it  has  been  within  the  power  of  our  4 ;  and  that  statute  having  been  repealed 
court  of  chancery  to  decree  the  execution  in  1788,  among  the  mass  of  English  statp 
of  a  pious  use  violating  the  general  rules  utes  which  were  not  revised  or  re-enacted, 
of  law,  this  branch  of  its  jurisdiction  was  it  is  plausibly,  if  not  condnsively  argued 
in  our  judgment  wholly  abolished  long  be-  from  these  premises,  that  the  doctrine  re- 
fore  the  statute  of  Elizabeth  was  repealed,  ferred  to  has  no  existence  in  this  state. 
It  was  wholly  abolished  when  the  con-  (Stat  1788,  ch.  46,  {  37).  This  aigument 
etitutionof  1777  was  adopted.''  (BeVd  is  usually  answered  by  a  referenoe  to 
on  this  point  8  N.  Y.  559.)  So,  in  1851,  cases  adjudged  in  the  'English  oonrts 
in  the  language  of  Green,  J.,  in  Dick-  prior  to  the  43d  of  Elizabeth,  showing 
son  V.  Montgomery,  1  Swan  248:  that  the  peculiar  law  of  charities  was 
**  The  following  propositions  may  be  known  and  recognized  before  the  statute^ 
stated  as  being  established:  1st  The  and  to  the  opinion  of  distinguished  judges 
duties  and  powers  which  in  England  be-  in  equity,  who  have  affirmed  that  grants 
long  to  the  prerogatives  of  the  crown  in  and  devises  to  charities,  which  would  be 
reference  to  idiots,  lunatics,  and  charities,  yoid  for  this  doctrine,  were  sustained  in 
and  which  are  vested  in  the  Lord  Chan-  England  as  well  before  as  since  the 
cellor  by  the  king's  warrant,  under  hb  statute.  These  a4)udicatipns  and  dicta, 
fiigns  manual  do  not  exist  in  our  chancery  have  been  so  often  dted  and  commented 
courts.  2nd.  No  powers  other  than  those  upon,  that  it  is  unnecessary  to  do  more 
which  in  England  were  exercised  by  the  than,  to  refer  to  the  books  where  thej 
Chancellor  by  virtue  of  his  extraordinary  may  be  found  collected.  (McOutee  » 
jurisdiction  exist  in  our  chancery  court  The  Orphan  Asylum,  9  Cow.  487,  per 
3rd.  Trusts  for  charitable  uses  are  fav-  Jones,  Chancellor ;  Executors  of  Boit  a 
ored  by  courts  of  equity  and  will  be  sup-  Smith,  7  Vermont,  241 ;  Vidal  v.  Girard'i 
ported  in  the  exercise  of  the  extraordi-  Executors,  2  Howard,  127 ;  Story's  Com* 
nary  jurisdiction  of  the  chancellor  in  mentaries  on  Eq.,  ch.  81,  {  1186  et  aeq.) 
cases  where  the  trust  would  fail  for  un-  From  a  careful  examination  of  thoe 
certainty  were  it  not  a  charity.  4th.  If  authorities,  I  have  come  to  the  conclusion 
the  fund  be  vested  in  a  trustee  and  be  that  the  law  of  charities  was  at  an  indeft- 
managed  and  controlled  by  him  for  a  nite  but  early  period  in  English  judicial 
lawful  definite,  charitable  use  the  gift  hutory,  engrafted  upon  the  common  law: 
will  be  valid  though  there  is  no  person  in  that  its  general  maxims  were  deriTfid 
being  capable  of  suing  for  the  enforce-  from  thi)  civil  law,  as  modified  ia  tiit 
ment  of  the  trust    5th.  Such  provisions  latter  periods  of  the  Empire  by  the  eode- 
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fliMtiml  element  introdnoed  with  Chris-  those  who  are  gniltj  of  a  breach  of  trust 
daiiitT' ;  and  that  the  statute  of  charitable  Hie  seventh  exempts  from  the  jurisdio- 
OSes  was  not  introdoctory  of  any  new  tion  of  the  commissioners,  grants  made  to 
principles,  bat  was  onlj  a  new  and  less  the  sovereign  dming  the  last  three  pre- 
and  expensive  method  of  estab-  ceding  reigns.     The  eighth  and  ninth 
charitable  donations,  which  were  sections  provide  for  certi^ring  the  acts  of 
nndenlood  to  be  valid  by  the  laws  ante-  the  commissioners  into  the  Cowirt  of  Chan- 
cedently  in  force.     The  provisions  of  eery,  and  for  their  execution  by  the  orders 
the  statate  itself  afford  irresistible  evi-  of  the  lord  chancellor.    The  tenth  and 
denoe  to  my  mind,  that  snch  was  its  de-  last  section  allows  parties  aggrieved  by 
sign  and  eflect    It  redtes  that  whereas  the    orders    of    the    commissioners    to 
lands,   Ac,   (ennmerating   almost  every  complain   to  the  lord  chancellor,  who 
specieB  of  property,  indnding  goods  and  is   authorised   to   annul,    alter,    or  en- 
stocks,)  have  been  given,  limited,  ap-  lai^ge  the   decrees  of  the   commission- 
pointed  and  assigned  for  relief  of  aged,  ers,    *  according   to   the   intent   of   the 
impotent   and    poor   people,  Ac,  (enu-  donors,'  and  to  tax  costs  against  such  as 
merating    the   several    descriptions   of  shall  complain  without  cause.     (See  the 
•charity,  including  gifts  for  education,)  statnteat  length  in  Viner'sAb.,  tit  Chari- 
^wkiek  Umdt,  <le.,  have  not  been  employed  table  Uses,  (a)  and  2  Stat  at  Laige,  708.) 
<wearding  to  the  eharUabU  inieni  (f  the  peer  ;  That  the  proceedings  authorised  by  this 
for  remedy  whereof,'  the  lord  chancellor  statute  were  exceptional  in  their  charao> 
and  chancellor  of  the  Duchy  of  Lancas-  ter,  and  not  the  exercise  of  the  general 
Ser,  are  anthoriaed  to  issue  commissions  jurisdiction  of  the  court  is  apparent,  not 
into  the  several  dioceses^  directed  to  the  only  from  the  scope  of  the  enactment,  but 
bishop  and  his  chancellor  and  others,  to  from  several  cases  a4judged  soon  after  it 
inquire  by  a  jury,  as  to  such  gifts  as  are  was  passed.    In  Windsor  «.  The  Inhabi- 
befine  enumerated,  and  the  abuses  of  tants  of  Famham,  (Cro.  Car.,  40,)  excep- 
them,  and  to  make  orders,  decrees  and  tions  against  a  decree  of  the  commission- 
judgments  for  the  employment  of  the  ers  had  been  put  in  and  the  decree  was 
property  for  the  purposes  for  which  it  was  confirmed  in  part  and  altered  in  part; 
given ;  which  orders  are  to  be  certified  and  the  question  was  whether  the  order 
unto  the  Court  of  Chancery,  there  to  be  of  the  lord  chanceUor  could  be  examined 
executed,  until  altered  by  the  lord  chan-  upon  a  bill  of  review ;  and  it  was  resolved 
cellor  upon  complaint  of  the  party  grieved,  by  the  chief  justice  and  the  chief  baron. 
This  is  the  substance  of  the  first  section,  and  two  justices  of  the  king's  bench,  to 
The  second  and  third  sections  except  the  whom  the  question  was  referred,  that  the 
colleges  within  the  universities,  and  cer-  bill  of  review  was  not  allowable ;  '  but 
tun  monicipal  corporations,  and  oorpo-  the  decree  in  chancery,'  says  the  report, 
rations  having  visitors  appointed  by  the  '  is  conclusive  and  not  to  be  further  ex- 
Ibundersy  frt>m  the  operaUon  of  the  act  amined,  because  it  takes  its  authority  by 
The  fourth  section  preserves  the  jnrisdic-  act  of  parliament,  and  the  act  doth  men- 
tion of  the  ordinary.    The  fifth  forbids  tion  but  one  examination,  and  it  is  not  to 
any  party  interested  from  being  named  as  be  resembled  to  a  case,  where  a  decree  is 
commissioner.    The  sixth  saves  the  rights  made  by  the  chancellor  by  hb  ordinary 
of  purchasers  for  a  valuable  considera-  authority.'    See  also  Duke  on  Charitable 
tion,  without  notice  or  fraud,  of  property  Uses,  (p.  79,  pi.  20,)  where  it  is  said  that 
given  to  a  charity,  from  the  jurisdiction  a  decree  of  the  chancellor  under  the  stat- 
of  the   commissioners ;    bat   authorises  ute  can  only  be  altered  by  act  pf  parlia- 
orders  for  recompense  to  be  made  against  ment :  also  Saul  v.  Wilson,  (2  Veraon, 
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118,)  where  it  is  held  that  in  these  cases  of  charities,  has  been  for  many  yean  past^ 
an  appeal  does  not  lie  to  the  house  of  bj  the  old  mode  (^  information  in  the  oaiM 
lords.    It   has  been  held   that   in  the  of  the  attorney  general,  who  brings  the 
cases  except  from  the  jorisdiction  of  the  matter  in  question  formallj  upon  reoord, 
commissioners   by    the   second    section,  stating  the  claims  that  were  made  upon 
a   biU    or  information   most    be   filed,  the  indiyidaals  charged  with  a  breach  of 
(Shelford,  295 ;  Dnke  on  Charitable  Uses,  trost,   calling   upon   them   to  make  a 
98 ;  16  Yes.  806).    In  The  King  «.  New-  defence,  and  patting  their  defence  upon 
man,  (1  Lev.  284,  anno  1670,)  we  find  the  record,  and  then  having  a  complete  isMie 
C!oart  of  Chancery  proceeding  to  estab-  upon  the  record,  upon  which  the  jodg- 
lish  a  charitable  devise,  which,  but  for  ment  of  the  court  of  chanceiy  can  be 
the  charitable  feature  would  have  been  founded.'    (Shelford,  278.)    The  whole 
void  by  the  statute  of  mortmain,  upon  an  object  of  the  statute  of  Eliabeth,  seams 
information  filed  by  the  attorney-general  to  have  been  to  provide  the  ferm  of  a 
in  the  name  of  the  king.    The  devise  remedy  against  the  abuse  of  charities, 
was  to  Trinity  College,  Cambridge,  which  That  form  has  been  long  since  abandooed, 
was  a  case  expressly  excepted  from  the  and  relief  in  that  dass  of  cases  is  now 
operation  of  the  statute  of   Elizabeth,  sought  under  the  ordinary  forms  of  jos- 
The  proceedings  by  commission  under  tice  in  use  in  the  court  of  chancery.   The 
this  statute  being  thus  special,  it  is  diffi-  present  English  doctrine  of  cbaritiea,  does 
cult  to  perceive  how  the  general  jurisdic-  not  therefore,  depend  upon  the  statute^  bo 
tion  over  charitable  gifts  which  the  Court  far  as  the  course  of  proceeding  is  oou- 
of  Chancery  had  confessedly  exercised  cemed ;  for  nothing  could  well  be  moie 
upon  bill  and  information  for  more  than  diRsimilar  than  the  two  modes.    It  can- 
a  century  before  the  Revolution,  can  be  not  be  said  that  the  existence  of  charita- 
said  to  be  based  on  this  statute.    That  the  ble  gifts  originated  in  the  statute,  for  the 
two  modes  of  proceeding  are  entirely  dis-  preamble  shows  that  the  object  in  paaauig 
tinct,  is  further  apparent,  from  a  late  case,  it  was  to  reach  gifts  already  in  existeDoe; 
where  the  question  was  very  much  dis-  to  redress  breaches  of  trust  which  had 
cussed  whether  the  facts  were  such  as  been  committed  by  trustees  under  dona- 
made   it   proper  for  a  commission,  or  tions  theretofore  made.    If  we  suppose 
whether  it  should  be  proceeded  in  under  charitable  donations  to  have  been  void 
the  general  jurisdiction   of  the   court  before  this  statute^  then  the  proceedings 
(Ex  parte  Kirkby,  Bavensworth  Hospital,  which  it  authorises  were  intended  to  atrip 
15'  Yes.  305).    These  references  lead  us  heirs  and  next  of  kin  of  their  property, 
to  receive  with  confidence  the  following  and  to  set  on  foot  a  dass  of  eleemosynaiy 
remarks  of  the  able  writer  on  the  law  establishments  in  violation  of  vested  legal 
of  mortmain  and  charitable  uses :  *  Com-  rights.     It  would  have  been  an  act  of 
missioners  under  this  statute  (43  Ells.)  power  which  would  not  have  failed  to 
have  long  fellen  into  disuse,  partly  by  excite  the  attention  of  the  historians  and 
their  abuse,  and  partly  because  they  were  judges  of  that  age,  or  of  succeeding  times ; 
found   insufficient   fo&  prosecuting   the  but  I  have  not  been  able  to  find  that  aoch 
claims  in  many  instances ;  and  in  others  a  view  has  ever  been  hinted  at    Much 
because  they  were  extremely  ui^ust  to-  significance  has  been  attributed  to  the 
ward  the  persons  who  were  called  upon  repeal  of  this  statute  by  the  legialatttre  of 
to  account  for  property,  and  sought  to  be  this  state;  especially  as- the  act  of  9  (}eo. 
charged,    and   because    they   generally  II  ch.  36,  restraining  gifts  to  charitid)!^ 
ended  in  the  court  of  chancery.     The  uses  under  certain  circumstancea,  was  not 
general  proceeding,  therefore,  in  the. case  re-enacted,  but  was  also  repealed.   The 
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tmih  ]8y  the  statute  of  charitable  uses  was  of  Elisabeth,  to  ascertain  whether  the 

whoUj  inapplicable  to*  the  circamstances  tmst  was  sach  a  one  as  it  oaght  to  exe- 

of  this  oonntry,  and  could  never  have  cate.    This  bj  no  laeans  proves  that  the 

been  executed  in  a  single  instance  if  it  jurisdiction  was  conferred  by  the  statute. 

had   been    expressly   re-enacted*     Our  There  were  no  reports  of  cases  in  chan- 

poJiticai  system,  knows  no  ecclesiastical  eery  prior  to  the  4dd  of  Eliiabeth ;  but 

diymuna,  no  dioceses,  and   no  bishops,  the  parliament  must  be  supposed  to  have 

No  eommission  could  therefore  have  ever  been  acquainted  with  the  class  of  cases 

been  issued.    This  was  a  sufficient  reason  which  had  been  antecedently  held,  and 

for  lepealing  the  statute ;  but  besides  the  which  the  judges  and  the  legal  profession 

English  court  of  chancery  had  long  been  had   considered    good   charitable  gifts ; 

aocostomed  to  exercise  a  jurisdictioti  over  and  when  a  question  subsequently  arose, 

charities  quite  independent  of  the  statu-  it  was  most   natoral   for   the  court  to 

tarj  proceeding,  which  had  become  prac-  refer  to  the  legislative  definition.     The 

tically    obsolete.       No    inference    can  argument  was  this:    At  an  early  day 

therefore  be  drawn  from  its  repeal,  hoe-  before  the  practiop  of  reporting,  we  find 

tile  to  the  leg^  existence  and  validity  of  that  the  legislature,  when  providing  a 

charitable  gifts.    The  most  which  can  be  summary  process  for  abuses  of  charitable 

said   is,  that  we  repealed  an   obsolete  trusts,  enumerated  their  various  kinds, 

fltatote  providing  one  mode  of  enforcing  We  take  this  enumeration  as  a  safe  gen- 

them,  which  was  inapplicable  to  the  situa-  eral  guide,  and  such  giftcr  as  &11  within 

tion  of  the  country.    The  repeal  of  the  the  description,  and  such  others  as  bear 

Btatnte  of  mortmain,  if  it  was  ever  con-  an  analogy  to  them,  we  will  hold  to  be 

adored  in  force  here,  was  a  more  signifi-  valid.    Such  uses  are  daily  made  of  an- 

caat  act,  but  of  a  different  tendency,  I  cient  statutes,  in  settling  the  prindpies 

think  from  that  suggested.     We   may  of  the  common  law ;  and  had  the  statute 

reasonably  infer  from  it,  an  intention  to  been  repealed  in  England,  instead  of  be- 

give  the  greatest  scope  to  the  founding  coming  obsolete,  as  was  actually  the  case, 

and  endowing  of  institutions  and  trusts  it  would  still  be  referred  to  in  asoertain- 

for  prompting   education  and   religion,  ing  what  should  be  allowed  as  a  valid 

and  lor  the  amelioration  of  those  evils  charitable  gift    It  was  in  this  sense  that 

firom  which  society,  under  the  happiest  Sir  William  Qrant,  master  of  the  rolls, 

conditions  is  never  exempt.    We  were  in  referred  to  the  statute,  when  he  said, 

(he  main  destitute  of  such  establishments,  *  The  signification  of  charity  is  derived 

while  the  mother  country,  from  which  ehd^y   from    the   statute   of  Eliiabeth. 

we  had  jnst  separated,  so  abounded  with  Those  purposes  are  considered   charit- 

them  that  it  had  become  necessary  to  able,  which  the  statute  enumerates,  or 

lestraan  gifia  in  their  tAYot  by  public  which  by  analogies  are  deemed  within 

authority.     The  manner  in  which  the  its  spirit  and  intendment;  and  to  such 

two  statutes  are  dealt  with  by  the  legisla-  purpose  every  bequest  to  charity  gener- 

tore  of  1788,  in  my  judgment,  affords  no  ally  shall  be  applied.'    (Morice  v.  The 

ground  for   holding  that   the    peculiar  Bishop  of  Durham,*9  Yes.  405.)    So  Lord 

docrines  of  charitable  uses,  and  the  juris-  Chancellor  Eldon,  in  the  same  case  upon 

diction  whidi  the  court  of  chancery  exer-  appeal,  declared  that '  where  the  gift  was 

daed  over  them,  were  intended  to  be  to  eharUy  generally,  it  was  the  du^  of  the 

abrogated,  but  leads  to  directly  contrary  court  to  decree  it  to  be  applied  to  charity 

inference.     But  it  is  said  in  cases  of  in  the  sense  which  the  determinations 

charitable  trusts,  the  English  court  of  have  affixed  to  that  word  in  this  coort; 

chancery  oontintiaUy  refers  to  the  statute  vis:  either  such  cbaritahle  purposes  as 

2h 
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are  exprened  in  tlie  statate,  or  to  pur-  tion  of  the  children  of  the  poor,  at  a  par- 
poses  having  analogy  to  these.'    (10  Yes.  ticular  institution  of  learning,  which  I  prs- 
641.)      In   this   coontry,   the   question  sume  to  be  an  incorporated  academy ;  and 
whether  a  gifk  to  a  particular  purpose  is  a  rule  of  ready  application  is  given  for  se- 
a  valid  charitable  gift,  is  to  be  resolved  lecting  the  objects  of  the  testator's  bounty, 
by  a  reference  to  the  determinations  of  It  is  true  that  no  locality  from  which  the 
the  English  Court  of  Chancery,  whether  poor  children  are  to  come,  is  prescribed, 
that  court  reposed  itself  upon  the  parlia-  but  practically,  they  will  be  chosen  from 
mentary  definition,  or  arrived  at  its  judg*  families  residing  in  the  vicinity  of  the 
ment  in  any  other  manner.    I  do  not  academy.    If  there  should  be  an  exoev 
think  it  was  ever  said  by  any  English  of  beneficiaries,  it  will  become  the  duty 
judge,  that   the  proceeding  in  charity  of  the  trustees' to  select  such  as  are  to  en- 
cases by  information,  was  authorized  by,  joy  the  benefit  of  the  legacy.    The  cases 
or  founded  upon  the  statute.    I  concede  in  which  the  intervention  of  the  king  ii 
that  the  English  doctrine  b  in  force  here,  required  are  very  difiTerent.     The  rale 
only  so  far  as  it  is  adapted  to  our  politi-  upon  this  subject  is  laid  down  with  pre- 
cal  condition.     In  that  class  of  cases,  cision-by  Sir  William  Gra^  in  Omman- 
therefore,  where  the  gift  is  so  indefinite  ney  v.  Butcher.  (1  Turner  A  Bnssell  280.) 
that  it  cannot  be  executed  by  the  court,  '  The  law  upon  cases  of  this  sort,'  he  saya, 
and  where  the  purpose  is  illegal  or  im-  'is  now  reduced  to  veiy  clear  and  distinct 
possible,  the  claim  of  the  representatives  principles.    Where  there  is  a  genaxi,  ta- 
of  the   donor   must   prevail   over   the  d^ite  ekaritabU  purpoaef  not  fixing  ilKlf 
charity.    The  reason  is,  that  we  have  no  upon  any  particular  object,  the  disposLdoo 
magistrate  clothed  with  the  prerogative  is  in  the  king,  by  the  sign  manual ;  bot 
of  the  crown,  and  our  courts  of  justice  where  the  gift  is  to  trustees,  with  getunif 
are  entrusted  only  with  judicial  authority,  or  some  objects  pointed  out,  the  court  will 
Where  the  gift  is  capable  of  being  exe-  take  upon  itselfthe  execution  of  the  tiust.' 
cuted  by  a  judicial  decree,  I  know  of  no  'If  he  (the  executor)  is  not  to  take  for 
reason  why  the  court  should  refuse  to  his  own  benefit,  the  consequence  iB,  that 
execute  it.    It  is  unnecessary  to  decide  if  a  particular  object,  as  the  erection  of  t 
in  this  case  whether  we  could  proceed  school,  or  even  a  general  object,  proYid- 
upon  the  notion  of  approximation,  where  ing  it  can  be  seen  what  the  purpose  i^  it 
It  is  impossible  to  execute  the  gift,  sub-  pointed  out,  the  court  will  execute  the 
stantially  according  to  the  terms  of  the  trust;  but  if  there  is  an  absence  of  dii- 
grant  or  devise.    My  own  opinion  is,  that  cretion  in  individuals,  and  the  olgeet  to 
the  distribution  of  powers  among   the  which  the  fund  is  to  be  applied  is  of  t 
great  departments  of  the   government,  general  indefinite  nature,  the  law  cists 
which  is  a  fundamental  doctrine  of  the  the  applicat§>n  of  the  fund  upon  the  king 
American   system,  would    prohibit   the  as  parens  paitioa,*    The  gift  in  that  esse 
courts  from  exercising  a  jurisdiction  so  was  of  a  residue, '  to  be  given  in  private 
purely  discretionary.    But  in  this  case,  charity.'    In  Moggridge  «.  Thackwell,  (7 
there  is  no  occasion  for  an  executive  sign  Yes.  36,)  the  same  doctrine  is  laid  down 
manual,  or  for  the  application  of  what  is  by  Lord  Eldon.    The  will  in  that  cue 
called  the  cy  pres  doctrine.  There  is  here  gave  the  residue  to  an  individual,  'desi^ 
a  good  trustee  to  take  the  funds  in  the  ing  him  to  dispose  of  the  same  in  such 
first  instance;  and  a  suocession  of  true*  charities  as  he  shall  think  fit,  reoom- 
teee  may  be  provided  by  the  court  by  new  mending  poor  clergymen  who  have  laigc 
i^pointment,  as  often  as  circumstances  families   and   good    characters.'     I^ 
may  require.    The  trust  is  for  the  educa-  Thudow  had  decided  that  this  was  snfi- 
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ctentlj  definite  to  be  ezecated  by  the  trust  for  its  use.    The  corporation  filed 
iXMirt;  and  Lord  Eldon  affirmed  the  de»  its  bill  to  establish  the  gift,  and  Ghan- 
cree  on  a  rehearing.    In  Gary «.  Abbott,  oellor   Jones,    before  whom    the   canse 
(Id.  490,)  the  bequest  was  for  the  educa^  was  primarily  heard,  held,  that  the  de- 
iionofpoor  children  in  the  BomanCatho-  vise  of  the  legal  estate  ^  was  to  the  ez- 
lic  faith,  which  by  the  law  of  England  ecutors,  the  corporation  taking  only  in 
was  illegal,  and  the  master  of  the  rolls  trust;  or  if  it  was  a  use  executed  by  the 
decreed  that  the  fimd  should  not  go  to  statute  of  uses,  or  if  the  demise  was  direct 
the  next  of  kin,  but  to  such  charitable  to  the  corporation,  it  was  a  devise  in  trust 
purpose  as  the  king  under  his  sign  manual  for  the  charitable  purposes  referred  to, 
shonld  appoint.    (See  also  Beeve  v.  At-  and  that  by  the  law  of  charitable  nses 
tomey  Oen^  8  Hare,  191 ;  2  Story's  Eq.  which  he  held  to  be  in  force  in  this  state, 
Jnris.  2  1190.)    It  is  only  where  the  pur-  the  devise  could  be  sustained,  notwith- 
pose  is  indefinite^  as  in  the  case  of  a  gift  standing  the  inability  of  the  corporation 
for  charity  generally,  or  has  become  im-  to  take  by  devise ;  and  in  an  opinion 
practicable  on  account  of  the  death  of  a  showing  great  research  and  ability,  he 
party  who  was  to  select  the  object,  or  is  determined  the  case  in  favor  of  the  com- 
illegal,  as  in  the  case  last  referred  to,  phunants,  both  as  to  the  real  and  personal 
that  tlie  aid  of  the  crown  is  required.    I  estate.    This  decree  was  reversed  as  to 
have  not  thus  far  taken  notice  of  the  cases  the  real  estate  by  the  court  for  the  oorrec* 
upon  this  branch  of  the  law  in  the  courts  tion  of  errors,  the  only  opinion  for  re- 
of  this  state.    In  Goggeehall  v.  Pelton,  (7  versal  being  given  by  Mr.  Justice  Wood- 
John.  Ch.  B.  292,)    decided  \in    1823,  worth,  in  which,  as  the  report  states,  all 
Chanoelior  Kent  decreed  the  payment  of  the  other  members  of  the  court  who  voted 
a  legacy  of  personal  property,  bequeathed  for  reversal,  concurred.    The  opinion  is 
to  a  town  for  the  purpose  of  erecting  a  wholly  devoted  to  the  construction  of  the 
town  house,  the  town  not  being  a  corpora-  will  and  the  act  incorporating  the  com- 
tion ;  patting  the  case  expressly  on  the  plainants,  upon  the  questions  whether  the 
ground  of  a  charitable  bequest,  and  re-  devise  was  directly  to  the  corporation,  and 
ferring  to  some  of  the  English  cases,  whether  it  was  authorized  to  take  by  de- 
Clearly  it  could  not  have  been  supported  vise,  notwithstanding  the  exception  in  the 
on  any  other  ground  than  the  one  on  statute  of  wills:  both  of  which  points 
which  the  chancellor  relies.    McGartee  v.  he  determined  against  the  corporation. 
The  Orphan  Asylum  Society,   (9  Cow.  Nothing  was  said  respecting  the  doctrine 
437,)  is  strenuously  relied  on  by  the  re-  of  charitable  uses.     The  case  unques- 
spondent's  counsel,  as  a  judgment  on  the  tionably  proves,  that  a  corporation  not 
precise  question,  finvorable  to  his  position  authorized  to  take  by  devise,  cannot  be- 
in  a  court  of  last  resort    The  Orphan  come  a  devisee  of  land  though  it  was 
Asylum  Society  was  a  charitable  corpora-  created  for  the  dispensing  of  charity,  and 
tion,  not  authorized  to  take  by  devise,  although  the  devise  was  for  the  charila- 
aod  corporations  not  so  authorized,  it  is  ble  purposes  which  it  was  formed  to  ad- 
well  known  were  excepted  from  the  stat-  minister :  further  than  this  it  does  not  go. 
ute  of  wills.    One  Jacobs  devised  the  re-  But  this  does  not  call  in  question  any 
sidae  of  his  real  and  personal  estate  for  doctrine  which  has  ever  been  held  in 
the  charitable  purposes  for  which  the  England.    The  chancellor's  opinion  (ad- 
corporation  was  created ;  but  the  provi-  mitting  that  the  devise  was  direct,)  can 
sions  of  the  will  being  obscure,  it  was  a  not  be  sustained  without  striking  out  the 
question  whether  the  devise  was  direct  to  exception  in  the  statute  of  wiUs.    The 
the  corporation,  or  to  the  executors,  in  case  of  Yates  v.  Yates,  (9  Barb.  8.  C.  B. 
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824;)  AjTCB  «.  The  Tnutees  of  the  IL  eqaallj  binding,  whether  the  people  ave 
E.  Chorah,  (3  Sendf.  S.  a  B.  851 ;)  An-  •  OYemed  bj  lepreeentatiYe  inrtitiitioiM» 
drew  «.  The  New  Yoric  Bible  and  Oom*  or  bj  beredituj  iDlers.    Nor  doee  the 
moa  Prajer  Book  Society,  (4  Id.  156;)  coneidernlion  that  a  religioas  establish^ 
Kneiakem  «.  The  Lutheran  Ghnrches,  (1  n^ent  is  forbidden,  and  that  all  prefer- 
Sandt  Ch.  B  439;)  and  Shotwell  v.  Mott,  ences  among  religions  denominadooa  are 
(2  Id.  46,)  being  recent  adjudications  in  prohibited,  require  the  abolition  <^  the 
Qonrti  of  original  jurisdiction,  conid  not  law  of  charitj.    Should  it  be  oonoeded 
be  properly  availed  of  as  precedents,  if  that  the  practioe  of  ijstematie  charity, 
they  were  in  harmony  with  each  other ;  and  the  legal  sanctions  by  which  it  is 
bnt  moreover,  the  first'  three  of  them  regulated  and  sustained,  were  introduced 
question  or  repudiate  the  existence  of  the  into  civilised  society  along  with  Ghristi- 
law  of  charitable  uses  in  this  state ;  while  anity,  this  would  not  prove  them  to  be 
the  other  two  affirm  it  to  be  in  force  here,  inconsistent  with  our  institntionB.    Waiv- 
and  base  relief  upon  it.    Several  of  the  ing  the  examination  of  the  question  how 
most  prominent  of  the  oases  in  the  Su-  far  or  whether  to  any  extent,  Christianity 
preme  Court  of  the  United  States,  and  of  in  this  state  is  a  part  of  law  of  the  land, 
the  sister  statesi  have  been  referred  to;  it  may  be  safely  affirmed  that  there  is 
but  among  these  again,  there  is  not  entire  nothing  in  our  institutions  hostile  to  the 
harmony,  though  the  weight  of  judicial  general  doctrines  of  the  Christian  relig- 
opinion  is  greatly  in  ikvor  of  the  exist-  ion.    Although  Christianity  is  not  the 
ence  of  the  doctrine  in  this  country.    I  religion  of  the  state,  considered  as  a  po- 
refer  particularly  to  the  cases  of  Vidal «.  litical   corporation,   it   ia^   nevertheleiB, 
Gerard's  Executors;  and  Inglis  «.  The  closely  interwoven  into  the  texture  of 
Trustees  of  the  Sailors'  Snug  Harbor,  in  sodety,  and  is  intimately  connected  with 
the  Federal  court;   The  Executors  of  all  our  social  habits,  customs,  and  modes 
Burr  «.  Smith,  in  Vermont,  and  Going  e.  of  life.    The  provision  for  creating  rsUg* 
Emery,  in  Massachusetts,  for  elaborate  ions  corporations,  recognizes  the  duty  of 
examinations  of  the  subject,  and  prece«  the  government  to  provide  facilities  for 
dents  for  the  conclusion  at  which  I  have  voluntary  establishment  for  public  wor^ 
anived.    On  a  question  where  learned  ship.     A  legally  organized  system  for 
courts  and  judges  have  differed  so  widely,  protecting  and  preserving  gifts  and  dona- 
it  is  not  becoming  to  dogmatiae;  but  I  tions  in  aid  of  Christian  charity,  would 
feel  bound,  nevertheless,  to  express  a  firm  feU  within  the  same  principles,  and  would 
conviction  that  the  bequest  under  consid-  be  equally  unobjectionable.   When,  there* 
oration  is  valid  as  a  charitable  gift ;  and  fore,  we  find  in  the  common  law  of  £og- 
that  the  repeal  of  the  English  statute  of  land,  which,  so  far  as  it  is  consistent  with 
charitable  uses  has  no  just  influence  upon  our  political  condition  we  have  adopted, 
the  question.     There  is  nothing  in  the  certain   principles    already   established 
situation  or  circumstances  of  this  country,  respecting  voluntary  conveyances  to  char- 
or  in  our  form  of  government,  which  ren-  ity,  I  can  see  no  reason  growing  out  of 
ders  the  general  principles  of  the  law  of  our  reaction  of  the  principle  of  a  state 
charity,  as  understood  In  England,  inap-  religion,  fbr  holding  that  they  are  inap- 
plicable to  us.    The  duty  of  providing  plicable  to  our  situation.    The  research 
for  the  poor  and  necessitous^  in  respect  of  another  member   of  the   court  has 
to  their  physical  wants,  as  well  as  in  brought  to  light  an  authentic  piece  of 
regard    to   their  religious^   moral   and  evidence  to  prove  that  the  English  doc- 
intellectual  well  being,  does  not  depend  trine  of  oharittes  was  considered  in  force 
upon  the  form  of  government,  but  is  in  this  colony  prior  to  the  revolutioo» 
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In  a  mmnoBcript  volume  of  the  orden  of  on  a   more  limited  application  of  his 
the  court  of  chancery,  under  the  colonial  charity,  it  will  he  supposed  that  he  would 
^▼emment,  which  is  preserved  in  the  not  have  left  his  intention  to  be  gathered 
oflice  of  the  clerk  of  the  court  of  appeals,  b  j  a  narrowed  construction  of  general  and 
tiiere  is  found  a  record  of  the  proceedings  doubtful  terms  on  an  appeal  to  courts  of 
in  a  esse  determined  in  that  court,  held  law:  especially  if  there  were  other  appro- 
before  the  governor  and  oouncil,  in  the  priate  terms  in  common  use  by  which  his 
year  1708,  which  bears  directly  upon  the  intention  might  have  been  placed  beyond 
-question.    The  attorney  general  filed  an  doubt  or  cavil.    This  rule  for  construing 
information  against  William  CuUin,  to  the  language  used  by  the  founder  of  a 
compel    the    payment    of    seventy-five  religious  charity  to  designate  the  doc- 
pounds,    bequeathed    b^   one   Nicholas  trines  to  be  supported  is  recognised  in 
Culiin  for  the  benefit  of  the  poor  of  New  numerous  cases  and  so  fifr  as  I  am  in- 
York  and  Albany,  which  was  directed  to  formed,  denied  in  none.    It  was  laid  down 
te  distributed  by  certain  trustees  named  by  Walworth   Chancellor   in  Miller  v. 
in  the  will, — fiAy  pounds  among  the  poor  Gable  10  Paige  62,  and  Gardner  Pres. 
people  in    New  York,  and  twenty-five  says  in  the  same  case,  2  Denio  548:  'I 
pounds  to  those  in  Albany.    The  bill  of  cordially  agree  with  the  Chancellor  in 
<xkmplaint  allied   that   the   defendant,  opinion  that  it  must  be  a  plain  and  palpor 
under  a  power  of  attorney  from  the  ezecu-  ble  abuse  of  a  trust  which  would  induce 
tor  in  England,  had  possessed  himself  of  a  court  of  equity  to  interfere  respecting  a 
the  testator's  estate  in  the  colony, '  out  of  controversy  growing  out  of  a  dififerenoe 
which,  according  to  equity,  he  ought  to  in  religious  and  sectarian  tenets.'    In  the 
have  paid  the  legacies  afbresaidy/onumiMA  Attorney  Greneral  v.  The  Meeting  house 
at  ike  mid  Ugades  were  ^ven  to  piaue  and  in  Federal  Street,  3  Gray  58,  the  rule  is 
dutrUaUe  lues.'    'And  as  the  preservation  thus  stated  by  Shaw  C.  J. :  'An  owner  of 
<if  charitable  uses  is  of  great  public  bene-  property  may  dispose  of  it  in  trust  to 
fit,  and  great  concern  to  our  Lady  the  maintain  and  inculcate  any  doctrines  of 
'QoeeOy  and  the  poor  aforesaid,  in  consid-  Christianity  clearly  and  specifically  des- 
•eratioo  whereof,'  Ac,  the  attorney  general  ignated ;  but  he  must  do  it  in  terms  so 
prayed  that  the  defendant  might  answer,  dear  as  to  leave  no  doubt  of  his  inten- 
and  be  decreed  to  pay  the  amount,  Ac  tions.    The  remarks  of  Walyrorth  C.  in 
The  defendant  answered,  and  the  cause  the  Baptist  church  e.  Witheiell,  3  Pdge 
being  heard  upon  the  pleadings,  a  decree  296,  and  of  Lord  £ldon  in  Attorney  Gen* 
wss  made  that  he  should  pay  to  the  true-  end  9.  Pearson  3  Meriv.  402   and  of 
tees  the  amount  of  the  legacies  to  be  Manle  J.  in  his  opinion  given  to  the 
distributed  to  the  poor  according  to  the  Lords  in  Shore  v.  Wilson,  9  CI.  A  F.  499, 
will  of  the  testator."    In  1857  followed  bear  upon  the  same  point.'     *     *     * 
the  Dublin  case,  38  N.  H. 610, where  it  is  'When  a  fund  is  given  to  a  voluntary 
-said  by  Parley,  C.  J.:  ''When  the  terms  society  which  is  afterwards  incorporated, 
used  in  the  instrument  creating  the  trust  the  fund  vests  in  the  corporation ;  so  if  a 
are  broad  enough  in  the  most  extended  fund  is  given  in  trust  for  a  voluntary 
-sense  that  can  be  given  to  them  upon  the  society  afterwards  incorporated,  the  fund 
•common  principles  of  interpretation  to  would  be  held  in  trust  for  the  corporation, 
indnde  the  religious  opinions  in  question,  Kniskern  v.  the  Luth.  Charities.  1  Sandf. 
it  will  be  inferred  that  the  intention  was  Chancery  142;  Presbyterian  church  v. 
4o  have  it  in  the  discretion  of  the  trustee  Executors  of  Daimon,  1  Dessau.  154.'  *   * 
to  apply  the  fund  for  the  support  of  those  *  Witnesses  have  been  examined  who  say 
opbuons.    If  the  donor  intended  to  insist  that  they  have  made  the  doctrines  and 
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liifitoiy  of  the  Oongr^gatioiial  denomina-  574 :  "  Mnch  ooafurion  of  ideas  has  anaea 
tLODy  a  particular  study  and  the  opmions  from  the  use  of  the  term  e^  prm  in  the 
derived  from  the  study  of  books  and  trea-  books  to  describe  two  dtstinct  powers  ez- 
tises  on  the  subject  would  be  offered  to  ercised  .  by  the   English  Chancellor  in 
show  the  general  meaning  of  the  term,  charity  cases^  the  one  under  the  sign 
minister  of  the  Congregational  persua-  manual  of  the  crown,  the  other  under  the 
■ion.    I  think  such  eyidenoe  is  not  com-  general  jurisdiction  in  equity ;  as  well  as 
petent    *    *    *    The  authorities  appear  to  designate  the  rule  of  construction  which 
to  be  quite  decisive  against  the  admissi-  has  sometimes  been  applied  to  ezecatory 
bility  of  such  evidence.  We  are  of  opinion  devises  or  powers  of  appointment  to  Indi* 
that  the  general  meaning  of  the  terms  viduals,  in  order  to  avoid  the  objection  of 
used  in  this  will,  whether  it  depends  on  remoteness.    It  was  of  this  last,  and  not 
existing  or  f<ftrmer  usage,  must  be  deter-  of  any  doctrine  peculiar  to  charities,  that 
mined  by  the  court  as  matter  of  law  with-  Lord  Eenyon  said,  '  The  doctrine  of  qr 
out  aid  from  the  testimony  of  witnesses  to  prea  goes  to  the  utmost  verge  of  the  law, 
their  opinions ;  and  that  to  ascertain  the  and  we  must  take  care  that  it  does  not 
meaning  we  may  resort  to  history  and  run  wild;*  and  Lord  Eldon,  'It  is  not 
works  and  treatises  of  acknowledged  an-  proper  to  go  one  step  iSutber.'    BmdeneU 
thority  which  have  been  brought  to  our  «.  Elwes,  1  East  451 ;  S.  C.  7  Yes.  890. 
notice  in  the  arguments  of  counsel  and  1  Jarman  on  Wills,  261-263.    Sugden  on 
by  the  testimony  of  witnesses  or  what  we  Powers,  c  9,  sect  9.    Coster  v.  Lorillard,. 
have  met  with  in  the  course  of  our  own  14  Wend.  309,  348.   The  principal,  if  not 
inquiries."     And  see  the  opinion  in  1860  the  only,  cases  in  which  the  disposition 
in  Chambers  v.  St.  Louis,  29  Mo.  543 :  of  a  charity  is  held  to  be  in  the  crown  by 
**  In  maintaining  the  proposition  that  the  sign  manual  are  of  two  classes ;  the  first, 
charity  created  by  the  will  of  MuUanphy  of  bequests  to  particular  uses  charitable 
can  be  enforced  in  our  courts,  we  meet  in  their  nature,  but  illegal,  as  for  a  form 
with  no  difficulty  in  finding  cases  in  sup-  of  religion  not  tolerated  by  law ;  and  the 
port  of  it    We  are  not  of  the  opinion  second,  of  gifts  of  property  to  charity  gen- 
that  charities  derive  their  existence  from  erally,  without  any  trust  interposed,  and 
the  43  Eliz.    That  statute  was  passed  tq  in  which  either  no  appointment  is  pro- 
provide  remedies  for  abuses  in  the  man-  vlded  for,  or  the  power  of  appointmei^  is 
agement  of  charities  and  not  for  the  ptu>  delegated  to  persons  who  die  without  ex- 
pose of  giving  validity  to  them  by  new  ercising  it    It  is  by  the  sign  manual  and 
force.    It  referred  to  them  as  existing  in  cases  of  the  firsl^  class,  that  the  arbi- 
things  and  gave  an  additional  remedy  to  trary  dlspositious  have  been  made,  which 
prevent  them  from  bein^  diverted  from  were  so  justly  condemned  by  Lord  Thnr- 
the  objects  for  which  they  were  created,  low  in  Moggridge  v.  Thackwell,  1  Ves. 
If  the  whole  jurisdiction  of  equity  over  Jr.  469,  and  Sir  William  Qrant  in  Ouj 
charitable  uses  and  devises  was  grounded  v.  Abbot,  7  Ves.  494,  495 ;  and  which, 
on  the  statute  of  Eliz.  then  we  are  driven  through  want  of  due  discrimination,  have 
to  the  conclusion  that  as  the  statute  has  brought  so  much  discredit  upon  the  whole 
never  been  re-enacted  our  courts  of  equity  doctrine  of  ey  pres.   Such  was  the  case  of 
in  this  country  are  cut  off  from  a  latge  Attomey-Qeneral  v.  Baxter,  in  which  a 
field  of  jurisdiction  over  some  of  the  most  bequest  to  Mr.  Baxter  to  be  dlBuibuted 
interesting  and  meritorious  trusts  that  can  by  him  amonjj^  sixty  pious  ejected  mini»- 
possibly  be  created  and  confided  to  the  ters,  (not,  as  the  testator  declared,  for  the 
authority  of  men."    And  in  1867,  Qray,  sake  of  their  nonconformity,  but  hec$xa» 
J^  says  in  Jackson  v.  Phillips,  14  Allen  he  knew  many  of  them  to  be  pious  and 
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good  men  and  in  great  want»)  was  held  to  .  (General  v.  Fletcher,  5  Law  Jotunal  (N. 
be  Toid,  and  given  under  the  aign  manual  S.)  Ch.  76.    This  too  is  not  a  judicial 
to  Chelsea  CoU^^e ;  but  the  decree  was  power  of  expounding  and  carrying  out 
afterwards  reyeraed,  upon  the  ground  that  the  testator's  intention,  but  a  prerogative 
this  was  reallj  a  legacy  to  sixty  individu-  power  of  ordaining  what  the  testator  has 
sis  to  be  named.     1  Vem.  248 ;  2  Vem.  failed  to  express.    No  instance  is  reported, 
106;  1  £q.  Cas.  Ab.  96;  7  Ves.  76.  Such  or  has  been  discovered  in  the  thorough 
also  was  the  case  of  Bet  Costa  v^  De  F^  investigations  of  the  subject,  of  an  exer- 
in  which  a  gift  for  establishing*  a  jesuba  dae  of  this  power  in  £ngland  before  the 
or  snemblj  for  reading  the  Jewish  law  reign  of  Charles  IL    Moggridge  v.  Thack- 
W9B  iq>plied  to  the  support  of  a  Chrisdan  well,  7  Yes.  69-^1.    Dwight^s  Aigument 
chapel  at  a  foundling  hospital.    Ambl.  in  the  Rose  Will  Case,  272.    It  has  never, 
228;  2  Swanst  489  note ;  1  Dick.  268;  7  so  far  as  we  know,  been  introduced  Into 
Yes.  76,  81.    This  power  of  disposal  by  the  practice  of  any  court  in  thiH  country ; 
the  sign  manual  of  the  crown  in  direct  and,  if  it  exists  anywhere  here^  it  is  in 
opposition  to  the  declared  intention  of  the  legislature  of  the  Commonwealth  as 
the  testator,  whether  it  is  to  be  deemed  succeeding  to  the  powers  of  the  king  as 
to  have  belonged  to  the  king  as  head  parent  polrus.    4  Kent  Com.  608,  note, 
of  the  church  as  well  as  of  the  state,  Fontaln  v.  Bavenel,  17  How.  369,  384. 
'intrusted  and   empowered  to  see  that  Moore  v.  Moore,  4  Dana,  366,  366.  Whit- 
nothing  be  done  to  the  dishersion  of  man  v.  Lex,  17  8.  &  B.  93.    Attorney- 
the  crown  or  the  propagation  of  a  fEilse  General  v.  Jolly,  1  Bich.  £q.  168.    Dick- 
leligion;'  Bex  v.  Portington,  1  Salk.  162;  aon     v.    Montgomery,    1     Swan,    348. 
S.  a  1  £q.  Cas.  Ab.  96 ;  or  to  have  been  Lepage   v.    Macnamara,    6    Iowa,    146. 
derived  from  the  power  exercised  by  the  Bartlet  v.  King,  12  Mass.  645.    Sohier  v. 
Boman  ^peror,  who  was  sovereign  legis-  Massachusetts  Qeneral  Hospital,  3  Cush. 
lator  as  well  as  supreme  interpreter  of  496, 497.    It  certainly  cannot  be  exercised 
the  laws;  Dig.  33^  2, 17 ;  50,  8,  4;  Code,  by  the  judiciary  of  a  state  whose  cousti- 
lib.  1,  tit.  2,  c  19 ;  tit  14  c  12 ;  is  clearly  tution  declares  that '  the  judicial  depart- 
a  prerogative  and  not  a  judicial  power,  ment  shall  never  exercise  the  legislative 
and  could  not  be  exercised  by  this  court ;  and  executive  powers,  or  either  of  them : 
and  it  is  difficult  to  see  how  it  could  be  to  the  end  it  may  be  a  government  of  laws 
held  to  exist  at  all  jn  a  republic,  in  which  and  not  of  men.'    Declaration  of  Bights, 
charitable  bequests  have  never  been  for-  Art  30.    The  jurisdiction  of  the  Court 
feited  to  the  use  or  submitted  to  the  dis-  of  Chancery  to  superintend  the  at! minis- 
poution    of    the    government,    because  tration  and  decree  the  performance  of 
aiipergtltious  or  illegal.    4  Dane  Ab.  239.  gifts  to  trustees  for  charitable  uses  of  a 
OasB  V.  Wilhite,  2  Dana,  176.    Methodist  kind  stated  in  the  gift  stands  upon  difier- 
Chorch  V.  Bemington,  1  Watts,  226.  The  ent  grounds ;  and  is  part  of  its  equity 
second  class  of  bequests  which  are  dis-  jurisdiction  over  trusts,  which  is  shown  by 
posed  of  by  the  king's  sign  manual  is  of  abundant  evidence  to  have  existed  before 
giAs  to  charity  generally,  with  no  uses  the  passage  of  the  Statute  of  Charitable 
specified,  no  trust  interposed,  and  either  Uses.   Sir  Francis  Moore  records  a  case  in 
no  provision  made  for  an  appointment,  or  which  a  man  sold  land  to  another  upon  con- 
the  power  of  appointment  delegated  to  fidence  to  perform  a  charitable  use,  which 
particular  persons  who  die  without  exer-  the  grantor  declared  by  his  last  will  that 
ciaing  it    Boyle  on  Charities,  238,  239.  the  grantee  should  perform ;  *  the  bargain 
Attomey-Creneral  v.  Syderfen,   1  Vem.  was  never  enrolled,  and  yet  the  lord  cban- 
224;  S.  C.  1  £q.  Cas.  Ab.  96.    Attorney-  cellor  decreed  that  the  heir  should  sell 
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the  land  to  be  disposed  according  to  the.  Vidal  v.  Girard,  2  How.  194-196,  and 

limitation  of  the  ose;  and  this  decree  cases  cited.    Perin  «.  Oaiey,  24  How. 

was  made  the  24th  of  Qaeen  Elizabeth,  501.    Magill  v.  Brown,  Biightly,  846.    2 

before  the  SUtnte  of  Charitable  Uses,  and  Kent  Com.  286-288^  and  note.    Bnrhank 

this  decree  was  made  upon  ordinary  and  v,  Wbitnej,  24  Pick.  152, 153.    Preachea 

judicial  equity  in  chancery.'    Symons'  Aid    Society   o.  Bich,   45   Maine,  659. 

Case,  Duke,  163.    About  the  same  time  Derby  v.  Derby,  4  B.  L  436.     Unney  sl 

the  Court  of  Chancery  entertained  a  suit  Wooden,  1  Ohio  State  B.  160.    Chambeis 

between  two  parties,  each  claiming  to  be  v.  St^  Louis,  29  Missoari,  543.    1  Spooce 

trustee,  to  determine  how  bequest^  for  the  on  Eq.  588.    Tudor,  lOS;  103."    •    *    * 

weekly  relief  of  the    poor   of  certain  "It  is  accordingly  well  settled  by  deci- 

towns,  for  the  yearly  preferment  of  poor  sions  of  the  highest  authority  that  when 

children  to  be  apprentices,  and  for  the  a  gift  is  made  to  trustees  for  a  charitable 

curing  of  divers  diseased  people  lying  by  purpose,  the  general  nature  of  which  is 

the  highway's  side,  should  be  *  employed  pointed  out,  and  which  is  lawful  and 

and    bestowed    according    to    the   said  valid  at  the  time  of  the  death  of  the  tes- 

will.'    Beade  v.  Si  lies,  (27  Eliz).     Acta  tator,  and  no  intention  is  expressed  to 

Cane  559.    A  decree  in   16   Eliz.,  con-  limit^t  to  a  particular  institution  or  mode 

firming  a  report  of  the  master  of  the  of  application,  and  afterwards,  either  by 

rolls  and  others  to  whom  a  suit  for  en-  change  of  circumstances  the  scheme  of 

forcing  a  charitable  trust  founded  by  will  the  testator  becomes  impracticable,  or  by 

liad  been  referred,  is  cited  in  1  Spence  on  change  of  law  becomes  illegal,  the  fond, 

Eq.  588,  note.    For  years  before  the  St.  having  once  vested  in  the  charity,  does 

of  43  Eliz.,  or  the  similar  act  of  39  Eliz.,  not  go  to  the  heirs  at  law  as  a  resulting 

suits  in  equity  by  some  in  behalf  of  atl  trust,  but  is  to  be  applied  by  the  oonrt  of 

the  inhabitants  of  a  parish  were  main-  chancery,  in  the  exercise  of  ^  joriadic- 

tained  to  establish  and  enforce  bequests  tion  in  equity,  as  near  the  testator's  par- 

for  schools,  alms  or  other  charitable  pur-  ticular  directions  as  possible,  to  cany  out 

poses  for  the  benefit  of  the  parish,  which  his  general  charitable  intent    In  all  the 

would  have  been  too  indefinite  to  be  en-  cases  of  charities  which  have  been  ad- 

foroed  as  private  trusts.  Parker  t;.  Browne  ministered  in  the  English  oonrts  of  chan- 

(12  Eliz.)  1  Cal.  Pro.  Ch.  81 ;  S.  C.  1  Myl.  eery  without  the  aid  of  the  sign  manual, 

&  E.  389,  390;  Dwight's  Charity  Cases,  the  prerogative  of  thejdng  acting  throogh 

33^  34 ;  in  which  the  devise  was  in  trust  the  chancellor  has  not  been  alluded  to^ 

to  a  corporation  incapable  at  law  of  taking,  except  for  the  purpose  of  distiogmshiitg 

Parrot  v.  Pawlet,  (21  Eliz.)  Carey  .47,  it  from  the  power  exercised  by  the  court 

Elmer  v.  Scot,  (24  Eliz.)  Choice  Cas.  Ch.  in  its  inherent  equitable  jurisdiction  with 

155.  Mathew  v.  Marow,  (32-34  Eliz.)  and  the  assistance  of  its  masters  in  chanoeiy.'' 

Hensman  «.  Hackney,  (38  Eliz.)  Dwight's  Our  last  citation  of  judicial  opinion  ii 

Charity  Cases,  65,  77;  in  which  the  de-  that  of  Judge  Bu8kirk,in  1871,inOrimes 

crees  approved  schemes  settled  by  mas-  v.  Harmon,  35  Ind.  249:    "We  lay  down 

ters  in  chancery.    Many  other  examples  the  following  principles  of  law  as  appM- 

are  collected  in  the  able  and    learned  cable  to  the  case  under  consideration,  and 

arguments,  as  separately  printed  in  full,  which  are   clearly  deduoible  from  the 

of  Mr.  Binney  in  the  case  of  Girard's  foregoing  authorities.     1.  The  jurisdio- 

Will,  and  of  Mr.  Dwight  in  the  Boee  tion  of  the  English  Court  of  Chanoeiy 

AVill  Case.    And  the  existence  of  such  a  has  several  branches,  and  is  derived  from 

jurisdiction  anterior  to*  and  independent  various   sources.     The  most   important 

of  the  statute  is  now  generally  admitted,  branch  of  its  power  is  that  general  one 
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which  exerdaes,  nnder  and  in  yiitae  of  hare  no  existence  in  this  Stato^  and  are 
its  jadidal  capacity,  as  a  court  of  equity,  wholl  j  unsuited  to  our  laws,  institutions, 
in  oommon  with  the  court  of  exchequer ;  and  modes  of  admimstering  justice ;  that 
but  besides  this  extensive  equity  jurisdio-  the  General  Assembly  having  failed  to 
tion,  it  has  other  powers  which  are  pecu-  provide  any  mode  or  machinery  for  the 
liar  to  itself.  Of  these  powers,  the  most  exercise  of  the  new  jurisdiction  created 
important  and  extensive  are  the  preroga-  by  the  said  statute,  the  courts  of  this  state^ 
tive  powen,  which  are  not  judicial,  but  are  possess  no  power  or  means  of  executing 
exercised  by  the  lord  chancellor  merely  or  enforcing  the  remedy  provided  by  such 
as  the  representative  of  the  sovereign,  and  statute ;  and  that  as  the  said  statute  cre- 
by  virtue  of  the  King's  prerogative  as  ated  no  new  law,  nor  conferred  new  rights, 
parens  patria.  The  third  and  remaining  and  as  the  remedy  provided  was  local  to 
branch  of  lis  jurisdiction  was  created  and  the  kingdom  of  Great  Britain,  and  is 
confarred  upon  the  lord  chancellor  as  the  wholly  unsuited  and  inapplicable  to  our 
keeper  of  the  great  seal  and  of  the  King's  laws  and  institutions,  the  power  and  juris- 
conscience,  by  the  statute  of  43  Elizabeth,  diction  of  our  courts  over  charitable  uses 
known  as  the  statute  of  Charitable  Uses,  have  not  been  increased  or  enlarged  by 
which  created  a  new  and  ancillary  juris-  the  said  statute.  4.  That  the  prerogative 
diction  by  commission  to  be  issued  out  of  power  exercised  by  the  Court  of  Chanceiy 
the  high  court  of  chancery,  to  inquire  in  England  was  conferred  on  such  court 
whether  the  funds  given  for  charitable  by  the  king,  who  claimed  to  be  the  father 
use  had  or  had  not  been  misapplied,  and  of  all  his  subjects,  and  as  such  had  the 
to  aae  to  their  proper  application.  2.  power  and  right  to  direct  and  control  the 
That  this  prerogative  power  is  derived  lord  chancellor,  who  was  the  keeper  of 
directly  from  the  king  and  under  his  sign-  the  great  seal  and  of  the  king's  conscience^ 
manual,  and  was  not  conferred  by  the  in  the  protection  and  enforcement  of  the 
statute  of  forty-third  Elisabeth,  known  rights  of  such  of  his  subjects  as  were  Un- 
as the  statute  of  charitable  uses.  8.  That  able  to  protect  themselves.  6.  That  in 
the  statute  of  43  Elisabeth  created  no  this  country  the  people  are  the  true  and 
new  law  upon  the  subject  of  charitable  ^gitimate  possessors  of  all  power;  that 
usesi  bat  simply  defined  what  objects  are  when  they  created  the  federal  government 
iDcluded  in  the  term  charities,  and  only  they  did  not  confer  on  such  government 
created  a  new  and  ancillary  jurisdiction,  any  prerogative  power ;  that  if  saeh 
SL  juriediction  created  by  a  commission  to  power  exists  in  the  people,  it  was  retained 
be  issoed  out  of  the  Court  of  Chancery,  to  by  them  in  their  sovereign  capacity ;  that 
enquire  whether  the  funds  given  for  char-  the  people  of  this  State  retain  all  the 
liable  parposes  had  or  had  not  been  mis-  power  that  was  not  delegated  to  the  fed- 
appliedy  and  to  see  to  their  proper  appli-  eral  or  state  governments ;  that  it  is  ex- 
cation  ;  but  the  proceedings  of  that  com-  pressly  declared  in  our  StatlB  constitution 
mission  were  made  subject  to  appeal  to  that  the  judicial  power  of  the  State  shall 
the  lord  chancellor,  and  be  might  reverse  be  vested  in  a  Supreme  Court,  in  Circuit 
or  affirm  what  they  had  done,  or  make  Courts,  and  in  such  inferior  courts  as  the 
«ach  order  as  he  might  think  fit  for  re-  General  Assembly  may  establish,  and  that 
serving  the  controlling  jurisdiction  of  the  such  courts  shall  have '  such  civil  and 
Court  of  Chancery,  as  it  existed  before  the  criminal  jurisdiction  as  may  be  prescribed 
pMung  of  that  statute;  that  the  persons  by  law;  that  the  General  Assembly  has 
selected  and  the  machinery  provided  for  only  conferred  upon  the  courts  of  this 
the  enforcement  of  the  new  remedy  were  State  judicial  power  and  functions;  that 
local  to  the  kingdom  of  Great  Britain,  and  the  courts  of  this  State  having  no  prerog- 
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atiye  power,  uid  being  incapable  of  ad-  court  to  effect  the  purpose,  and  to  seaire 

miniatering  and  enforcing  the   remedy  to  the  beneficiariea  the  charity  of  which 

provided  by  the   statute   of  charitable  they  should  be  the  just  redpieB&L   % 

uses,  they  only  possess  judicial  power.  That  the  cy  pret  power,  which  oons^tutei 

and  can  only  exercise,  in  reference  to  the  peculiar  feature  of  the  English  sjrs- 

charitable  uses  and  trusts,  such  power  tern,  and  is  exerted  in  determininj?  gifts 

and  jurisdiction  as  was  and  is  possessed  to  charity  where  the  donor  has  ikiled  to 

and  exercised  by  the  Court  of  Chancery  define  them,  and  in  iWuning  schemeB  of 

in  England  acting  as  a  oonit  of  equity,  approximation  near  to  or  remote  from 

6.  That  a  devise  or  grant  to  a  corporation  the  donor's  true  design,  is  unsoited  to  our 
capable  of  holding,  or  to  a  person  or  per-  institutions,  and  has  no  existence  In  the 
sons,  either  by  name  or  so  described  that  jurisprudence  of  thb  State  on  this  subject 
they  can  be  readily  ascertained,  for  a  defi-  10.  That  a  gift  to  charity  is  maintauuble 
nite  and  specific  use,  is  good  at  law ;  and  in  this  State,  if  made  to  a  competent 
the  powers  of  a  Court  of  Chancery  are  trustee,  and  if  so  defined  that  it  can  be 
oonfined  to  the  mere  execution  of  the  executed  as  made  by  the  donor  b^  a 
trust,  to  secure  the  fiuthful  application  of  judicial  decree,  although  the  benefidariet 
the  fund  or  property  to  the  use  and  ob-  are  not  designated  by  name  or  specifi- 
ject  indicated  in  the  deed  or  w411;  in  cally  pointed  out,  if  the  trustee  is  in- 
other  words,  to  carry  out  the  intention  of  vested  with  full  and  ample  discretum  to 
the  grantor  or  testator,  as  thus  expressed,  select  the  beneficiaries  of  such  chsritj 

7.  To  constitute  a  charitable  use,  there  firom  the  class  of  persons  named;  but 
must  be  a  donor,  a  trustee  competent  to  where  the  beneficiaries  are  described,  ss  in 
take^  a  use  restricted  to  a  charitable  pur-  this  case^  as  the  children  both  male  and 
pose,  and  a  definite  beneficiary.  In  case  female,  of  the  African  race  in  the  United 
of  a  grant  or  demise,  where  there  is  no  States,  and  where  such  race  consists  of 
party  or  parties  designated  who  can  take  about  four  millions,  it  will  be  impractica> 
the  property,  or  where  they  are  so  unoer-  ble  to  ascertain  the  beneficiaries,  and  dis- 
tain  that  the  court  cannot  direct  intelli*  tribute  the  proportionate  share  of  soch 
gently  the  execution  of  the  trust,  the  fund  to  each  of  such  beneficiaries ;  and 
property  remains  undisposed  of,  and  falls  where,  as  in  this  case,  the  trustees  have 
to  the  heir  or  next  of  kin.  A  Court  of  no  discretionary  power  to  select  the  ben- 
Chancery,  always  acting  for  the  benefici-  eficiaries  firom  the  class  named,  the  devise 
aries,  stops  the  instant  it  ascertains  that  and  bequest  are  void  for  vagueness  and 
there  are  none,  or  that  they  are  so  unoer-  uncertainty.  11.  That  there  is  no  differ- 
tain  that  it  will  have  to  act  in  the  daric  enoe  whether  a  devise  or  bequest  be  im- 
when  it  sets  about  the  application  of  the  mediate  to  an  indefinite  object,  or  to  a 
trust  8.  That  the  jurisdiction  of  the  trustee  for  the  use  and  benefit  of  an  in- 
Court  of  Chancery  is  not  to  create  a  trust,  definite  olject  If  it  be  immediate  to  an 
Its  powers  in  this  country  are  merely  to  indefinite  object,  it  is  void ;  and  if  it  be  a 
direct  the  execution  of  the  donor's  inten-  trust  for  an  indefinite  object,  the  property 
tion,  and  to  prevent  the  object  from  being  that  is  the  subject  of  the  trust  is  not  di^ 
deprived  of  the  benefit  intended.  The  posed  of,  and  the  trust  results  to  the  bene- 
oourt  in  all  its  doings  represents  the  per-  fit  of  those  to  whom  the  law  gives  the 
sons,  institutions  and  classes  who  are  to  property  in  the  absence  of  any  other  dU- 
be  benefited.  It  is  for  the  beneficiaries  position  of  it  by  the  testator  or  donor. 
alone  that  the  court  interposes ;  and  when  11^  If  the  charity  does  not  fix  itself  upon 
invoked  by  the  trustees,  it  is  only  that  any  particular  object,  but  is  general  and 
they  require   the   interposition   of  the  indefinite,  such  as  the  promotion  of  the 
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moral  and  intellectual  condition  of  a  raoe.  That  over  the  church,  as  such,  the  legal 
or  the  relief  of  the  poor,  and  no  plan  or  tribnnaU  do  not  have,  or  profess  to  have, 
scheme  la  prescribed,  and  no  discretion  is  anj  jnrisdiction  whatever,  except  to  pro- 
lodged  by  the  testator  in  certain  and  aa-  tect  the  civil  rights  of  others,  and  to  pre- 
oertainable  individuals,  it  does  not  admit  serve  the  pnblic  peace.  All  questions  re- 
of  judicial  administration.  In  such  a  lating  to  the  faitb  and  practice  of  the 
ctte  in  England  the  administration  of  church  and  its  members  belong  to  the 
the  charitj  is  cast  upon  the  king,  to  be  church  judicatures  to  which  thej  have 
executed  ey  prts,  while  in  this  country  voluntarily  subjected  themselves.  But  the 
the  property  devised  lapses  to  the  next  civil  courts  will  interfere  with  churches 
of  kin.  I(  however,  in  such  a  case^  cer-  and  religious  associations,  and  determine 
tarn  and  ascertainable  trustees  are  ap-  upon  questions  of  fidth  and  practice  of  a 
pointed,  with  full  powers  to  select  the  church  when  rights  of  property  and  civil 
beneficiaries  and  devise  a  scheme  or  plan  rights  are  involved.  16.  The  general 
of  application  of  the  funds  appropriated  rule  is,  that  parol  evidence  of  the  inten- 
to  the  charitable  object,  the  court  will,  tion  of  the  testator  is  inadmissible  for  the 
through  the  trustees,  execute  the  charity,  purpose  of  explaining,  contradicting,  or 
13.  That  where  trustees  capable  of  taking  adding  to  the  contents  of  a  wiU ;  but  that 
the  l^al  estate  were  originally  appointed,  its  language  must  be  interpreted  aocord- 
lothit  a  valid  use  was  in  the  first  instance  ing  to  its  proper  signification,  or  with  as 
raised,  and  the  case  was  thus  brought  near  an  approach  thereto  as  the  body  of 
within  the  jurisdiction  of  the  Court  of  the  instrument  and  the  state  of  circum- 
Ghanoery,  that  court  would  supply  any  stances  existing  at  the  time  of  its  execu- 
defect  which  might  arise  in  consequence  tion  will  admit  of.  The  doctrine  in  refer- 
of  the  death  or  disability  or  refusal  of  enoe  to  mistakes  in  wills  is,  that  courts 
the  trustees  to  act,  by  appointing  new  of  equity  have  jurisdiction  to  correct 
trustees  in  their  place;  but  when  no  com-  them  when  they  are  apparent  on  the  face 
petent  trustees  were  in  the  first  instance  of  the  will.  But  the  mistake  must  be 
appointed,  so  that  no  legal  estate  ever  apparent  on  the  face  of  the  will,  and 
vested,  of  course  no  use  was  raised,  and  must  be  such  as  may  be  made  by  a  proper 
the  Court  of  Chancery  acquired  no  juris-  oonstruction  of  its  terms ;  otherwise,  there 
diction  of  the  case.  14.  That  it  is  a  well  can  be  no  relief.  Parol  evidence,  or  evi- 
settled  rule  of  construction,  that  all  the  denoe  dekon  the  will,  is  not  admissible  to 
parts  of  a  will  are  to  be  construed  to-  vary  or  control  the  terms  of  the  will,  al- 
gether  and  in  relation  to  each  other,  and  though  it  is  admissible  to  remove  a  latent 
10  as,  if  possible,  to  form  one  consistent  ambiguity.  17.  In  so  far  as  the  cases  of 
whole;  and  that  words  and  limitations  M'Cord v. Ochiltree, 8 Blackf.  15 ;  Sweeney 
may  be  transposed,  supplied,  or  rejected  v.  Sampson,  5  Ind.  465;  and  The  Common 
where  warranted  by  the  immediate  con-  Council  of  Richmond  v.  The  State,  5  Ind. 
text  or  the  general  scheme  of  the  will,  334,  decide  that  the  power  and  jurisdic- 
bat  not  merely  on  conjectural  hypotheses  tion  of  the  courts  of  this  state  have  been 
of  the  testator's  intention,  however  rea-  increased  and  enlarged  by  the  statute  of 
Bonable,  in  opposition  to  the  plain  and  43  Elizabeth,  and  that  such  statute  can  be 
obvious  sense  of  the  language  of  the  in-  executed  in  this  state,  they  are  in  conflict 
strumeot ;  and  that  we  should  place  such  with  this  opinion,  and  to  such  extent  they 
a  oonstruction  upon  the  will  as  will  sus-  are  overruled."  In  concluding  this  re- 
tain and  uphold  it  in  all  its  parts,  if  it  view  of  authorities,  we  beg  leave  to  call 
can  be  done  consistent  with  the  estab-  the  reader's  attention  to  two  remarkable 
lished  rules  of  law  and  oonstruction.    16.  arguments  on  the  American  law  of  chari- 
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table  uses  and  its  historj :  the  one,  that  nujority  of  inhabitants  might  from  time 

of  Mr.  Horace  Binney,  in  the  Girard  will  to  time  order.'    Witman  «.  Lex,  17  8.  A 

case,  reported  as  Vidal  v.  Girard,  in  2  B.  89.    This  case^  which  was  dedded  in 

How. ;   the  other,  that  of  Prof.  Theo.  1827,  was  no  doubt  occasioned  by  the  de- 

W.  Dwight,  in  the  Bose  will  case,  re-  cision  in  the  Baptist  AsBociaticMi «.  Hutfs 

ported  in  4  Abb.  App.,  N.  Y.    Each  of  Ex'rs,  and  the  Maryland  decisioos  whidi 

these  is  published  at   length,  separate  followed  on  the  same  side.    The  olject 

from  the  reported  case.    In  the  former,  of  one  of  the  charitable  uses  in  queBtion, 

on  page  206,  et  teq,,  Mr.  Binney  says:  was  the  'education  of  youzig stodenta la 

"  It  results  from  what  has  been  said  under  the  ministry  of  the  German  Lotherm 

my  last  point,  that  it  is  of  but  little  im-  Church,  of  which  the  testator  was  a  mem- 

portance  whether  the  43  £liz.  in  all  its  her — under  the  direction  of  the  Tesbymea 

-enactmants,  extends  or  does  not  extend  of  St  Michael's  and  Zion's  Grarches  in 

to  Pennsylvania.    As  a  remedial  act,  an  Philadelphia.'    The  trustees  were  two  of 

act  providing  a  new  remedy  by  commis-  the  testator's  friends.    The  other  chaiiti- 

fiion  from  the  Lord  Chancellor,  it  does  ble  use  was  a  bequest  to  the  same  8L 

not  extend.    It  has  never  been  used  in  Michael's  and  2Qon's  Church  Cozporatioi^ 

this  form.    As  a  dedanUion  of  certain  the  interest  to  be  laid  ont  in  bread  for  the 

.good  and  charitable   uses  it  does.     Its  useof  the  poor  of  the  congregation.   The 

virtue  has  sunk  into  the  law  of  charitable  cause  was  argued  when  Chief  JusticeTQgh- 

ttses,  and  has  come  to  us  with  that  code,  man  and  Judge  Duncan  were  on  the  bench, 

As  an  elevation  of  all  such  uses  frx>m  the  and  was   decided   unanimously  by  the 

-cold  protection  of  the  common  law,  to  the  court,  after  the  death  of  both  those  emi- 

warm  and  genial  arms  of  equity,  the  nent  men,  bat  in  conformity  with  the 

nursing  mother  of  trusts,  if  the  statute  did  opinion  they  had  declared  to  the  preHot 

this,  as  some  have  asserted,  and  if  the  Chief  Justice.    The  propositions  of  the 

statute  alone  did  it,  still  it  did  it  for  Eng-  courts  bearing  directly  on  the  deddem 

land,  while  the  colonies  were  yet  in  her  they  pronounced,  were  these— that  the 

womb,  and  we  were  cradled  in  these  arms  principles  which  Chancery  has  adqiled 

-at  the  first  moment  of  our  birth.    *    *    *  in  England,  obtain  in  Pennsylvania,  not 

Lessee  of  Ex'rs  of  Brower  v.  Fromme,  indeed  by  force  of  43  Eliz.,  but  as  part  of 

Addison  865,  decided  in  1798.    In  this  its  own  common  law;    «id  wheie  the 

-came  where  counsel  on  neither  side  raised  courts  of  that  state  are  not  restrained  bf 

a  question  about  the  validity  of  a  charita-  the  inadequacy  of  the  inatrmneat  they 

ble  use,  it  being  assumed  to  be  valid  by  are  compelled  to  employ,  (since  that  day 

both,  Judge  Addison  permitted  the  execu-  made   altogether   adequate,)   they  giv* 

tore  of  a  will — the  testator's  heir  being  nearly,  if  not  altogether,  the  same  extent 

nnknown,  and  there  being  no  chancery  of  relief  that  Chancery  does  in  Eogknd. 

)X)wers  in  the  court  adequate  to  the  case —  '  It  is  inunaterial  whether  the  penon  to 

to  recover  in  ejectment  an  estate  devised  take  be  in  esse  or  not,  or  whether  the 

to  charitable  uses,  which  the  defendant  l^^atee,  at  the  time  of  the  bequest,  were  a 

held  in  violation  of  the  trust    Gregg  v.  corporation  capable  of  taking  or  not»  <v 

Irish,  9  S.  <&  B.  211  in  1820.    The  Su-  how  uncertain  the  objects  may  be,  pro- 

preme  Court  sustained  the  dedication  of  a  vided   there   be  a  discretioDsry  power 

tot  of  ground  to  *  public  uses  for  the  bene-  anywhere  over  the   application  of  the 

fit  of  the  present  and  succeeding  inhabi-  testator's   bounty  to   those   objects;  or 

tants  of  the  town  of  Bridgeport  to  be  ap-  whether  their  corporate  designation  be 

filled  and  improved  as  the  proprietors  of  mistaken.     If  the  intention  eofSciently 

lots,  their   delegates,  or  trustees,  or  a  appears  in  the  bequest,  it  would  be  held 
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Tmlid.'    p.  93.     Oa  the  same  day  the  hie  one ;  and  were  the  Methodist  society 

Mane  court  gave  judgment  in  the  case  of  conatitated  entirely  of  memhets  resident 

The  Baptist  Church   against   Shewell's  witliin  the  state,  would  probably  rule  the 

Ez'iB,  for  a  bequest  by  the  testator  for  case.'    It  is  not  improbable  that  the  de- 

the  nv  of  that  church,  which  was  then  cision  on  the  main  point  may  hereafter 

nninooiporated,  and  so  remained  until  be  reviewed   by  the  same  court     Ez 

1829.    So  that  the  case  of  The  Baptist  parte  Cassel,  8  Watts,  440,  in  1834.    This 

AaaodatioD  «.  Harf  s  Ex'rs,  was  rejected,  was  a   devise   establishing   an   Orphan 

as  the  law  of  Pennsylvania,  in  a  case  home  for  the  maintenance  and  education 

precisely  parallel.    McGirr  v.  Aaron,  1  of  poor  orphan  children.    The  case  came 

Pears.  Bep.  49,  in  1829,  was  a  decision  before  the  court  upon  exceptions  to  a  re- 

incidentally  in  iavor  of  a  charitable  use,  to  port  of  auditors  on  the  account  of  the 

say  a  perpetual  anniversary  mass  for  the  trustees,  by  whom  the  trust  had  been 

testator's  souL    The  judgment  was  di-  abused.    The  abuses  were  such  as  to  in- 

reedy  upon  the  legal  title  only.     The  duoe  the  learned  Chief  Justice  to  say, 

Major,  Ac^  of  Philadelphia  v.  Ez'rs  of  that  the  case  was  'an  additional  instance 

James  Wills,  8  Bawle  170,  in  1881.    The  of  the  futility  of  private  charities ; '  and 

devise  was  of  the  residue  of  the  testator's  that  *  even  when  established  by  law,  and 

estate  to  the  corporation  of  the  city  of  provided  with  the  conservative  apparatus 

Philadeipllia,  in  trust  to  purchase  a  lot  of  visitation,  inspection  and  whatever  in- 

and  hoild  an  asylum  thereon,  to  be  called  gennity  could  contrive,  these  misdirected 

'Hie  Wills  Hospital  for  the  relief  of  the  efforts  of  benevolence  had  conduced  but 

Indigent,  Blind  and  Lame;'  and  to  apply  to  the  emoluments  of  the  agents  entrusted 

the  income  to  the  comfort  and  aooom-  with  their  care.    So  it  would  ever  be,. 

modation  of  as  many  'indigent  blind  and  where  the  vision  of  the  visitor  was  not 

lame  as  it  would  admit  o^  giving  a  prefer^  sharpened  by  individual  interest'    But 

cnoe  to  those  of  Philadelphia  and  its  notwithstanding  these  discouraging  re- 

n^hborhood.'    The  action  was  brought  marks,  the  Chief  Justice  added,  that  the 

to  reoQFver  from  the  executors  a  laige  trust  was  one  '  which  the  founder  had  an 

residae  in  money,  amounting  to  100,000  undauhted  right  to  create,'  and  that  it  was 

doUara ;  and  the  objection  was  made  that  the  business  of  the  court  to  do  what  they 

the  city  was  not  competent  to  take  such  a  could  for  the  execution  of  it    In  Martin 

trust    The  court  decided  uuanimously  v,  McCord,  6  Watts,  494,  decided  in  1886, 

to  the  contrary,  affirming  the  power  of  Judge  Sergeant,  who  delivered  the  oourtf s 

the  corporation  to  take  in  trust  for  the  opinion,  states  the  law  of  Pennsylvania, 

charity,  and  holding  that  the  validity  of  in  terms  at  once  predse  and  oomprehen- 

the  charity  had  been  decided  ux  Witman  sive ;   and  there  is  no  probability  that 

1.  Jiv.    The  Methodist  CSiurch  v,  Bem-  they  will  be  either  controverted  or  as- 

ingUm,  1  Watts,  218,  in  1832.    The  main  saQed  by  criticism  in  that  state.    It  was 

point  in  this  case  was  decided  adversely  trespass  qudre  dtmnrnfregU  by  the  lesid- 

to  the  charity,  on  the  ground  that  the  re-  uary  devisee  of  a  testator  who  by  parol 

ligiouB  body  for  whose  use  the  charitable  had  given  or  dedicated  the  loeuM  ta  fuo  to 

trust  was  created,  were  not  altogether  build  a  school  house  '  for  the  bendEtt  of 

residentB  of  Pennsylvania.    But  in  de-  the  neighborhood.'     The  neighbors,  to 

livering  the  judgment  of  a  divided  court,  the  number  of  eleven  or  more  having 

the  Chief  Jortioe  says,  'The  decision  in  subscribed  and  built  the  school  house,  the 

Witman  «.  Lex,  is  fhll  to  the  point,  that  defendants  as  trustees  of  the  subscribers, 

a  trust  in  &vor  of  an  unincorporated  re*  entered  it  according  to  the  trust    The 

pous  or  diaritable  society  is  an  availa-  plea  was  Hbervm  (sfiansntem.    The  judge 
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below  was  requested  to  cliai^  that  the  a  member  of  this  societj,  which  had  been 

trust  was  vague,  uncertain,  and  void ;  but  for  a  long  time  associated  for  idigiooi 

on  the   contrary  he  charged   that   the  purposes ;  but  the  socie^  was  not  inoor> 

plaintiff  could  not  recover.    The  language  porated  at  the  time  of  the  death  of  the 

of  the  judgment  is  this :    '  It  is  said  that  testator,  or  at  the  time  of  bringing  theioi^ 

this  trust  is  vague  and  uncertain,  that  it  but  was  incorporated  afterwards.    The 

cannot  be  ascertained  who  are  the  neigh-  main  point  in  the  cause  was  the  validitr 

borhood' — 'But  it  is  not  true  that  the  of  this  charitable  use,  and  the  judgment 

trust  is  so  vague  as  to  be  incapable  of  of  the  court  delivered  by  Seigeant,  J 

execution.    It  is  the  neighborhood  that  disposes  of  that  point  in  the  ibUowiq; 

is  to  enjoy  the  benefits  of  the  school,  and  manner :  '  That  such  a  devise  is  good,  and 

the  extent  of  the  charity  must  be  governed  that  a  religious  society  may  take  and  hold 

by  circumstances.    The  subscribers  were  a  bequest  or  devise  for  charitable  pio^ 

neighbors  and  they  at  least  would  be  en-  poses,  has  been  too  solemnly  and  lepeat- 

titled  to  the  benefit  of  it;  and  afterwards,  edly  adjudicated,  to  be  now  called  in 

such  others,  as  in  the  exercise  of  a  just  question.    No  judge  of  this  state  hai  in 

discretion  by  those  who  had  its  manage-  any  case  doubted  it,  and  eveiy  decision 

ment»  could  be  convenientiy  received  and  has  sanctioned  it.    And  it  must  needs  be 

educated  there.'    'Charity  schools  have  so,  whether  we  consider  either  the  oiii- 

been  favorites  in  Pennsylvania.     They  form  understanding  and    usage  of  the 

were  introduced  shortiy  after  the  arrival  province  and  state  from  its  fiist  settle- 

of  William  Penn,  in  the  parts  of  the  ment   or   the  repeated  noognitioos  of 

state  first  settied,  and  have  since  been  these  rights  and  privileges  by  distinct 

common.    No  question,  till  of  late  years,  and  peculiar  clauses  in  our  oonstitutiooi^ 

was  ever  made  of  the  legal  validity  of  or  the  well-known  and  long^settied  prin- 

such  trusts,  and  the  integrity  and  benevo-  ciple  of  our  courts,  that  equity  fimu  • 

lenoe  of  the  founders  and  managers  have^  part  of  the  law  of  Pennsylvania,  and  thit 

with  few  exceptions,  rendered  any  aid  the  doctrines  of  the  finglish  OmiK  of 

from  the  laws  unnecessary.    Where,  how-  Chanceiy  will  be  enforced  in  our  ded- 

ever,  such  establishments  were  questioned,  sions,  so  far  as  they  are  applicable  to  oar 

as  in  Witman  v.  Lex,  they  were  supported  situation,  and  capable  of  being  adnink- 

under  a  common  law  of  our  own,  which  tered  by  the  fonns  of  our  judicial  tribn* 

had  grown  up  by  general  consent  and  nals,  either  in  a  common  law  piooeediagi 

usage,  by  which,  without  the  direct  force  or  in  such  branches  of  equity  jurisdiction 

of  the  statute  of  43  Elis.  all  its  beneficent  as  are  expressly  given.    And  though  the 

provisions  were  recognized,  so  far  as  they  statute  of  43  Eliz.  is  not  in  force  In  F^* 

applied  to  the  charitable  institutions  sub-  sylvania,  it  would  seem  it  is  so  oonsidored, 

sisting  among  us.'    The  latest  Pennsyl-  rather  on  account  of  the  inapplicnbilitf 

vania  a4Judication  is  in  Zimmerman  v,  of  its  regulations  as  to  the  modes  of  pn>- 

Anders,  decided  by  the  Supreme  Court,  ceeding,  than  in  reference  to  its  oooiem- 

in  January,  1844.    It  was  an  ^ectment  tive  provisions.    These  I  conceiTO  hsTe 

by  Anders  and  Shultz,  poor  officers  of  the  been  in  force  here  by  common  usage  ud 

Schwenkfelder  Society,  to  recover  a  mes-  constitutional  recognition,  and  not  onlj 

suage  and  fourteen  acres  of  land,  in-  these,  but  the  more  extensive  nage  of 

eluded  in  the  residue  of  the  real  estate  of  charitable  uses  which  chancery  supported 

Edward  Flinn,  who  had  devised  the  same  before  that  statute,  and  beyond  it  Of 

to  'The  Schwenkfelder  Society's  poor  offi-  such  recognitions  of  parts  of  a  etstote^ 

cers*  hands,  to  be  for  the  poor  of  their  though  the  statute  itself  be  not  in  ibree^ 

Society.'    At  the  testator's  death  he  was  we  aro  not  without  other  examples.  It 
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is  aDneoessar/  however  to  enlai^ge  on  a  on,  and  frauds  which  have  arisen,  Ac,  so 
point  so  often  considered,  and  so  follj  that  the  intent  of  the  donor  cannot  be 
and  ably  examined  in  the  Tftnons  deei*  performed.    The  statute  43  Elisabeth  is 
sioDS.    We  think  the  devise  to  the  plain-  nearly  like  the  first  in  its  phraseology,  al- 
ti£b  clearly  good,  and  that  by  the  settled  though  the  reasons  for  enacting  it  are  not 
law  of  this  state  Uiey  are  capable  of  taking  so  distinctly  stated.    This  language  is  so 
and  holding  the  lots  in  question,  for  the  clear  in  its  meaning  that  Mr.  Boyle  says, 
parposes  expressed  in  the  will.' "    Prof,  that  the  statute  prqfesut  to  be  a  measure 
Dwight,  on  page  308  of  his  argument,  purely  remedial,  and  (hat  it  leaves  the 
sa^ :  **  The  statutes  of  39  and  43  Elixa-  original  jurisdiction  of  the  Court  of  Chan- 
beth,  which  established  a  board  of  com-  eery  as  before.    (Boyle  on  Charities,  p. 
miflsioners  to  enforce  charities,  subject  to  12) : — (2.)  The  SvbjeeU  Embraced  Within 
an  appeal  to  the  Court  of  Chancery,  only  The  Statute  lead  to  the  same  conclusion, 
created  an  ancillary  jurisdiction.     The  Corporate  foundations,  as  well  as  those 
court,  as  such,  entertained  jurisdiction  in  which  are  unincorporated,  legal  gifts,  as 
charity  cases  contemporaneously  with  the  well  as  those  which  are  equitable,  are 
commissioners.    In  the  reign  of  Queen  provided  for.     Thus  a  statute  passed  in 
Elisabeth  the  subject  of  charities  attracted  .  the  eighteenth  year  of  Queen  Elisabeth's 
more  fully  than  before  the  attention  of  the  reign  (18  Elizabeth,  ch.  3,  p.  9,  A.  D. 
l^lature.    It  was  thought  expedient  to  1676,)  had  exempted  all  manner  of  con- 
establish  a  board  of  commissioners  for  veyances  to  the  use  of  the  poor  from  the 
charitable  uses.    The  first  statute  regulat-  statutes  of  mortmain,  and  had  expressly 
ing  the  subject  is  the  89  Elisabeth,  ch.  6,  enacted  that  it  should  be  lawful  to  give 
(Appendix  No.  1,  p.  116) ;  the  second  was  to  any  person  or  corporation  for  their 
passed  in  the  48d  year  of  the  same  reign,  benefit,  and  yet  the  poor  are  mentioned 
du  4,  (Appendix  No.  2,  p.  120).  The  true  in  these  acts  in  the  same  connection  with 
office  and  functions  of  these  statutes  were,  other  gifts  and  appointments  of  a  chari- 
not  to  create  a  new  authority,  but  to  ex-  table  nature.    These  statutes  apparently 
^rcise  an  already  existing  jorisdiction  in  establish  a  power  of  visitation.    There  is 
a  new  manner.  This  is  shown: — (1.)  F^rom  no  word  or  line  in  them  which  purports 
Mr  TenuandPhraeeoloffy,  The  first  one  to  create  a  new  eapaeity  to  take  property, 
shows  most  clearly  the  intention  of  parlia-  When  Parliament  intended  to  give  ca- 
ment    The  preamble  recites  that  charit-  pacity  they  knew  how  to  express  them- 
^le  gifts,  which  are  enumerated,  had  selves,  as  will  be  seen  in  the  18th  Eliza- 
bMD  and  are  still  like  to  be  moei  unlaw-  beth  just  cited,  explained  by  an  act  passed 
fiiUff  and  uncharitably  converted  to  the  in  the  39th  Elizabeth,  c.  5,  (Appendix  No. 
loore  and  gain  of  some  few  greedy  and  1,  p.  1,)  immediately  preceding  one  of- 
covetous  persons,  contrary  to  the  true  in-  those  in  question : — (3.)  The  Decisions  of 
tent  and  meaning  of  the  givers  and  dis-  The  Courts  sustain  this  view.    'Thus,' 
P<MV8  thereof;  the  end  of  the  act  being,  says  Duke,  *  the  Commissioners  cannot  by 
tfast  the  uses  may  from  henceforth  be  ob-  their  decree  make  a  corporation,  not  be- 
wnred  and  continued  according  to  their  fore  incorporated,  and  enable  them  to 
tnie  intent  and  meaning.    It  is  then  pro-  take  charitable  uses  as  a  corporation.' 
^edf  that  the  Lord  Chancellor,  or,  the  They  may,   however,  cause  trustees   to 
Chancellor  of  the  Duchy  of  Lancaster,  convey  from  time  to  time,  so  as  to  keep 
^v  the  case  may  be),  may  award  commis-  up    the    number    originally   appointed, 
•ions  to  the  bishop  of  the  diocese  and  This,  as  has  been  seen  could  have  been 
^^  persons,  with  a  jury,  to  inquire  of  done  by  the  Court  of  Chancery  without 
"^  gifts  and  of  the  abuses^  misdemean-  reference  to  the  statute.    (Arnold  v.  Bar^ 
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ker,  mtpra,  p.  339.)  It  is  trae,  that  some  and  he  refosed  to  attend,  ih^  oerti- 
have  floppoeed  that  an  unwarrantable  ex*  fied  the  fiust  to  the  Lord  Chaaoellor. 
tent  was  given  to  uses  defectivelj  created  Tiiis  fdnctionarj  expreaslj  declared  in 
m  point  (^Jorrn,  and  tliat  this  resolt  waa  one  case,  aa  a  reason  whj  the  partj 
arrived  at  through  a  forced  constraction  should  appear  before  them,  that  otfaer- 
of  the  words,  'given,  limited,  appointed,  wise  the  breach  of  trust  would  go  oi^an- 
and  assigned,'  employed  in  the  statate  in  ished,  onless  in  Chaneery,  which  were  a 
respect  to  the  methods  in  which  charities  tedioua  and  tikargmhU  rnnii  for  poor  penom. 
were  created,  and'  especiallj  of  the  word  (Duke,  69,  6  Charles  L  A.  b.  1680.)  The 
'limited/  The  word  'limited'  enlarged  object  of  the  commission,  probablj,  was 
the  power  of  disposition.  (Boyle  on  to  save  expense  bj  causing  a  ■ommaiy 
Charities,  p.  18.)  This  idea  most  now  inquiry  to  be  made  with  a  jiiiy  in  the 
give  way  to  the  condosions  derived  from  counties  where  the  property  given  to 
Uie  Charity  cases  already  cited,  which  charities  was  situated.  It  proved  to  be  a 
clearly  show  that  the  Court  of  Chancery,  piece  of  combroos  machinery,  and  soon 
in  cases  of  charitable  nses,  disregard  both  fell  into  disuse.  It  was  wholly  in  the 
the  Statutes  of  Wills  and  the  Statutes  of  discretion  of  the  Chancellor  to  do  what 
Mortmain,  (Charity  Cases,  Appendix,  No.  he  saw  fit  with  their  decrees.  'Tlios,' 
2.)  No  dedsion,  it  is  believed,  can  be  saysMoore, 'itisin  tAeireostq^tAeCfte^- 
fiNrnd  where  the  Commissioners  were  odior  to  award  the  oommissiooi^  or  to 
held  to  have  acquired  a  power  to  estab-  confirm  or  annul  the  decrees^  by  which 
lish  a  use  whidi,  before  the  Statate  of  he  can  prevent  or  avoid  thdr  multipliotty 
Charities,  by  the  general  rules  of  equity  perfectly  well.'  It  will  be  remembered 
jurisprudence,  would  have  been  intrinsi-  that  Moore  penned  the  statate  of  cfaan- 
cally  void,  nor  does  any  case  adjudged  by  ties.  (Bivett's  Case,  Moore's  &,  890.) 
the  Commissioners  go  farther  than  the  Shortly  before  the  time  of  Qneen  Elisa- 
equity  cases  already  cited.  A  similar  re-  both,  it  had  been  customary  fiv  the 
suit  may  be  derived  from :  (4.)  The  Na-  Crown  to  issue  special  commissions  to 
tore  of  The  Commissioners'  Authority,  hear  equity  causes.  This  practice^  origioa- 
Matters  appear  to  have  come  before  the  ting  in  the  reign  of  Henry  Y IIL,  was 
Chancellor,  to  have  been  in  part  disposed  greatly  resorted  to,  at  the  dose  of  the 
of  by  him  and  then  to  have  been  referred  Queen's  reign,  on  account  of  the  illneis 
to  the  Commissioners.  (Duke  on  Chan-  of  the  Master  of  the  Bolls,  and  the  prei 
table  Uses,  p.  60.)  He  would  also  hear,  ing  nature  of  the  Lord  Chanodlot^s  en- 
on  original  bill,  a  case,  and  give  general  gagements.  The  publications  of  the 
direction  as  to  the  charity,  and  then  refer  Becord  Commissioners  have  shown  the 
the  settlement  of  the  details  to  the  Com-  immense  amount  of  business  pressing 
missioners,  who  would  assume  the  place  upon  the  attention  of  the  ChanoeUor 
of  a  Master  in  Chancety,  and  make  a  de-  during  the  reign  of  Queen  FHisabfth. 
cree  which  was  substantially  in  the  nature  Their  list  contains  titles  of  eighteen  thou- 
of  a  Beport  (Case  of  the  Parish  of  Oil-  sand  cases,  which  were  commenced  diir- 
lingli^m^  Charity  Cases,  Appendix,  No.  2,  ing  that  reign  of  forty-three  yean»  which 
pp.  87-92.)  They  were  not  an  inde-  confirms  Lord  Coke's  statement  that  the 
pendent  tribunal.  It  is  true,  they  could  Chancery  causes  averaged  400  per  year, 
make  a  decree,  but  could  not  enforce  it  Many  of  these  cases  were  dosely  litigated, 
if  it  were  disobeyed.  They  must  call  on  The  Chancellor  only  dd^ated  esses 
the  Chancellor  to  imprison  the  recusant  which  he  could  have  heard  if  he  had 
pai^.  (Duke  on  Charitable  Uses,  p.  158.)  seen  fit  (Haigrave,  Law  Traola,  810.) 
If  they  issued  a  summons  to  a  party,  The  Statute  Commission  of  43  Bluabeth 
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k  thoB  readOy  acooonted  for.    It  would  they  conflict  with  the  views  which  have 
have   been    simply  impossible    for   the  already  been  expressed.    The  principal 
CSiancellor  to  have  heard  the  cases  in  the  case  upon  this  branch  of  the  law  is  that 
respectiye  ooontiee,  and  on  so  important  of  Williams  v,  Williams,  decided  in  this 
a  subject,  it  was  desirable  that  a  commis-  Court  ▲.  D.  1858.    (4  Selden  625.)    The 
lioQ  shoold  have  the  sanction  of  a  statute,  bearing  which  that  case  has  upon  this 
Besides,  aa  the  inquiry  was  to  be  by  jury,  branch  of  the  aigument  is,  that  it  admits 
legislation  was  absolutely  essentiaL     It  and  directly  upholds  a  charitable  trust  in 
wUl  be  remembered  that  charity  cases  personal  property  given  to  trustees.    The 
often  involved  a  long  and  minute  inquiry,  testator  appointed  three  persons  a  Board 
depending  upon  ancient  documents,  and  of  Trustees  of  a  fund  which  he  constituted 
the  memoiy  of  aged  men.    It  would  have  for  the  exclusive  education  of  certain 
been  difficult  to  examine  the  subject  at  children  of  the  poor ;  and  these  trustees 
Westminster,  where  the  Chancellor  held  were  authorised  to  fill  up  vacancies  as 
his  Courts.    It  was,  therefore,  very  com-  they  occurred.    The  sum  of  $6,000  was 
men  for  the  Chancellors  to  appoint  refers  given  in  trust  for  a  perpetual  fund  for  the 
ees  living  near  the  county  where   the  education  of  such  children.    There  was 
pn^>erty  was,  as  we  have  seen,  selecting,  also  a  direct  provision  for  the  accumuia- 
in  a  number  of  instances  the  Justices  of  tion  of  interest  until   the  whole  fund 
Assise  who  rode   that  Circuit,  and    in  amounted  to  $10,000.    There  was  also  a 
other  cases  making  the  statement  that  clause  that  if  the  powers  of  the  trustees 
*the  cause  was  fit  to  receive  an  end  by  were  insufficient,  they  should  make  ap* 
gentlemen  living  near  where  the  lands  plication  for  a  special  act  of  incorporation, 
lis.'    It  was  necessary,  in  the  great  mod-  The  Court  held  that  though,  by  the  gen- 
em  Commission  of  Charities,  created  ▲.  d.  eral  rules  of  law,  the  bequest  would  be 
1818,  that  its  members  should  go  from  defective  and  void  as  a  conveyance  in 
place  to  place^  examining  each  charity  at  trust,  yet,  by  the  peculiar  system  known 
its  particular  locality.    The  proceedings  as  the  Law  of  Charitable  Uses,  the  gilt 
of  the  Comnussioners,  under  the  statute  was  valid.     The    Court,  in   giving   its 
of  43  Elixabeth,  were  very  informal.    A  opinion,  states  that  from  a  careful  exami- 
csse,  in  one  instance,  was  brought  before  nation  of  certain  authorities  enumerated, 
them  while  they  were  making  inquiry  it  'had  come  to  the  conclusion  that  the 
npon  another  subject,  because  they  hap-  law  of  charities  was,  at  an  indefinite,  but 
pened  to  be  in  the  vicinity,  and  it  was  early  period  in  English  judicial  history, 
convenient  to  make  the  inquiry.     It  is  engrafted  upon  the  common  law ;  that  its 
clear  that  Parliament  attached  no  impor-  general  maxims  were  derived  from  the 
tanoe  to  the  act  of  43  Elizabeth.    It  was  civil  law,  as  modified  at  the  later  periods 
PMsed  at  the  close  of  the  session.    The  of  the  Empire,  by  the  ecclesiastical  ele- 
Mll  had  its  final  reading  in  the  House  of  ments  introduced  with  Christianity,  and 
Lords,  Dec  15th,  1601 ;  it  was  read  the  that  the  statute  of  charitable  uses  was  not 
second  and  third  times  on  the  next  day.  introductory  of  any  new  principle,  but 
(Journals  of  the  House  of  Lords,  A.  d.  was  only  a  new  and  less  dilatory  and 
1601,  pp.  258^  264,  265.)    This  precipi-  expensive  method  of  establishing  charita- 
tsncy  would  have  been  impossible  if  the  ble  donations,  which  were  understood  to 
eflkt  of  the  bill  was  to  deprive  heirs  of  be  valid  by  the  laws  antecedently  en- 
their  estates.'    »    »    »    And  further  on  forced.'    On  page  552,  the  Court>  per 
PW394:    ' I^ only  remains  for  us,  now,  Denio,  J.,  says:     'I  feel  bound,  never- 
to  review  the  later  decisions  in  the  State  theless,  to  express  a  firm  conviction  that 
of  New  York,  and  to  examine  whether  the  bequest  under  consideration  is  valid 
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as  a  charitable  gift,  and  that  the  repeal  which,  so  far  as  it  la  oonaiatent  with  oor 
of  the  English  statute  of  charitable  uses  political  condition,  we  have  adopted, 
has  no  just  influence  uixm  that  question,  tain  principles   already  established 
There  is  nothing  in  the  situation  orcir-  specting  voluntary  conveTanceB  to  charily, 
•cumstances  of  this  country  or  in  the  form  I  can  see  no  reason  growing  out  of  our 
of  Gbvemment,  which  renders  the  general  rejection  of  the  principles  of  a  Stale  re- 
principles  of  the  law  of  charity,  as  under-  ligion  for  holding  that  they  are  inappli- 
stood  in  England,  inapplicable   to   us.  cable  to  our  institutions.'    This  case  was 
The  duty  of  providing  for  the  poor  and  the  followed  by  Tuckerman  v.  The  Hector, 
necessitous,  in  respect  to  their  physical  Churchwardens    and  Vestiymen  of  St 
wants,  as  well  as  in  regard  to  their  religious,  Clement's  Church  (4  Selden  558).    The 
moral  and  intellectual  well-being,  does  not  decree  in  the  Superior  Court  of  the  CSty 
depend  upon  the  form  of  government,  of  New  York,  which  was  the  court  below 
but  is  equally  binding  whether  the  peo-  (3  Sand.  S.  C.  R.,  242),  was  affirmed.   No 
pie  are  governed  by  representative  insti-  case  has  been  before  this  court  since  that 
tutions,  or  by  hereditary  rulers ;  nor  does  period,  in  which  these  principles  have 
the  consideration  that  a  religious  estab-  been  shaken.    We  confidently  claim  they 
lishment  is  forbidden,  and  that  all  prefer-  establish  the  validity  of  the  trust  of  thii 
ences  among  religious  denominations  are  will.    The  case  of  Owens  «.  The  Mis- 
prohibited,  require  the  abolition  of  the  sionary  Society  of  the  Methodist  Bpisco- 
law  of  charity.    Should  it  be  conceded  pal  Church,  decided  three  yeare  later  (4 
that  the  practice  of  systematic  charity  Keman,  380),  was  the  next  charity  ease 
and  l^al  sanctions  by  which  it  is  regu-  before  this  court.    In  that  case  oerCain 
lated  and  sustained  were  introduced  into  legacies  were  bequeathed  to  a  v<dnntaiy 
civilized  society  along  with  Christianity,  association    then    existing,    and    whieh, 
this  would  not  prove  them  to  be  incon-  subsequently  to  the  death  of  the  testator, 
sistent  with  our  own  institutions.    Waiv-  merged  in  and  became  incorporated  as  a 
ing  an  examination  of  the  question  how  Missionary  Society.    The   language  of 
far,  or  whether  to  any  extent,  Christianity,  Judge  Selden,  who  gave  the  opinioD  of 
in  this  state,  is  a  part  of  the  law  of  the  the  Court  in  that  case^  may  be  incoosis* 
land,  it  may  be  safely  affirmed  that  there  tent  with  the  language  used  by  Jud^ 
Is  nothing  in  our  institutions  hostile  to  Denio,  in  Williams  ut.  Williams;  but 
the  general  doctrines  of  the  Christian  re-  the  case  of  Owens  does  not  decide  any 
ligion.    Although  Christianity  is  not  the  point  which  conflicts  with  the  judgment 
religion  ofthe  state,  considered  as  a  politi-  in  that  case.    The  difficulty  in  Owm^ 
cal  corporation,  it  is,  nevertheless,  closely  case  was,  that  there  was  a  direct  bequest 
interwoven  into  the  texture  of  society,  to  an  unincorporated  body,  which  had  no 
and  is  intimately  connected  with  all  our  legal  capacity  to  take  proper^,  and  that 
social  habits,  customs  and  modes  of  life,  the  language  ofthe  testator  was  so  indefi- 
The  provision  for  creating  religious  cor-  nite  that  the  trust  could  not  be  cairied 
porations  recognizes  the  duty  of  the  gov-  into  eflect.    The  Court  expressly  distiii- 
emment  to  provide  facilities  for  the  vol-'  guished  that  case  from  Williams  ct.  Wil- 
untary  establishment  of  public  worship.  Hams,  because  in  the  latter  case  the  fond 
A  legally  organized  system  for  protecting  was  bequeathed  to  trustees  competent  to 
and  preserving  gifls  and  donations  in  aid  take  it.    It  is  not  necessary  for  ua  at  this 
of  CSiristian  charity  would  fall  within  the  time  to  attack  what  was  decided  in  the 
same  principles,  and  would  be  equally  Owens  case,  although  om  of  the  objectioDS 
unobjectionable.    When,    therefore,    we  to  the  validity  of  that  chari^  is  dearlj 
find  in  the  common   law  of  England,  without  foundation.    Another  case  very 
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recentlj  decided  in  this  Conrt,  and  to  itable  tnist  There  is  DOthing  in  the  case 
'which  attention  will  be  next  called,  is  of  Downing  v.  Marshalli  decided  hj  this 
ihat  of  Beekman  vs.  Bonsor,  (9  Smith,  court  last  year  (23  New  York  Beports,  9 
298;  23  N.  Y.  Reports).  No  point  was  Smith,  866),  which  interferes  with  the 
-decided  in  that  case  adverse  to  the  deci-  trusts  of  this  will.  It  is  true  that  the 
«ion  in  Williams  «•.  Williams.  This,  court  decided  that  no  charitable  bequest 
Judge  Comstock,  who  wrote  the  opinion,  can  be  made  to  an  unincorporated  assod- 
•expressly  holds.  He  states  that  the  ation,  for  religious  or  charitable  purposes, 
joint  anthoritj  of  both  decisions  estab-  and  that  no  power  in  trust  can  operate  to 
lishes  that  a  gift  of  charity  is  main-  give  the  rents  and  profits  of  land  to  a  cor- 
tainable  in  this  state,  if  made  to  a  poration  which  is  not  authorized  to  take 
•competent  trustee,  and  if  so  defined  that  land  by  will.  Neither  of  these  points, 
it  can  be  executed  as  made  by  the  donor,  however,  are  applicable,  because  the  true 
by  judicial  decree,  although  it  may  be  construction  of  our  will  requires  that  the 
void  according  to  general  rules  of  law,  property  shall  be  given  to  a  corporation, 
for  want  of  ascertained  beneficiaries  (p.  and,  as  we  have  already  shown,  to  such  a 
310).  It  is  evident  it  was  not  intended  corporation  as  possesses  aU  the  powers 
by  the  oonrt  to  overrule  the  case  of  Wil-  necessary  to  carry  the  charity  into  e£fect 
liams  V.  Williams.  There  were  many  dicta  Ours,  being  in  the  main  a  gift  of  personal 
in  that  case,  but  the  only  point  bearing  property,  would,  so  far  as  that  is  con- 
upon  the  subject  now  before  the  court  cemed,  also  be  governed  by  the  general 
which  it  was  then  necessary  to  decide  rule  that  corporations  are  free  to  take 
was,  that  if  a  charitable  gift  is  uncertain  money  or  personal  property  by  testament- 
and  indefinite,  or  can  be  reduced  to  a  cer-  ary  gift  (same  case,  p.  73).  There  iB, 
tainty  only  by  the  discretion  "of  executors,  therefore,  no  case  in  the  Court  of  Appeals 
who  renounce  the  executorship,  the  trust  which  interferes  with  Williams  t,  Wil- 
ts void,  and  the  next  of  kin  are  entitled  liams.  It  is  evident,  however,  that  all 
to  the  fond.  This  of  course,  does  not  these  casesj  since  Williams  v,  Williams, 
affect  a  case  where  there  Ib  no  uncer-  must  be  again  submitted  to  the  court, 
taioty, — where  positive  directions  are  under  the  light  of  the  cases  in  chanceiy 
given  to  the  trustees,  and  where  they  do  which  have  been  extracted  from  the  re- 
not  renonnce  the  trust  The  case  of  ports  of  the  commissioners  of  charities. 
Beekman  v.  Bonsor,  therefore,  may  be  It  is  proper  for  us  to  say,  with  all  respect^ 
dismissed  from  consideration.  The  dabo-  that  this  court  must  recede  from  some  of 

• 

rate  argument  of  counsel  in  that  case  as  its  positions  in  these  last  two  cases,  in  28 
reported  in  the  appendix  to  23  New  York  New  York  Beports,  and  abandon  the  dicta 
Reports  (9  Smith  675),  was  not  necessary  found  in  the  opinion  of  individual  judges, 
to  the  adjudication  of  the  actual  points  No  case  for  many  years  has  been  of  suffi- 
which  were  presented  for  decision.  A  dent  importance  in  the  amount  of  prop- 
person  might  admit  the  main  portions  of  erty  involved  to  warrant  the  extended 
the  law  of  charitable  uses,  and  still  agree  and  minute  investigation  necessary  to 
with  the  decision  in  Beekman  v.  Bonsor;  solve  an  obscure  historical  question  like 
though,  if  all  the  dicta  in  that  case  were  this.  The  judges  who  have  given  able 
true,  many  of  the  important  powers  of  the  opinions  upon  these  questions  have  not 
court  would  be  so  curtailed  as  to  make  it  had  our  side  of  the  question  presented  in 
well  nigh  impossible  to  administer  a  char-  all  its  fullness.  The  opponents  of  chari- 
ity.  We  think  that  the  plain  diBtinction  ties  have  had  thdr  views  presented  before 
was  overlooked  in  that  case  between  the  this  court  in  the  ingenious  aigument  In 
validity  and  the  admiimtration  of  a  char-  the  case  of  Beekman  v,  Bonsor,  above 
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referred  to  (9  Smith,  p.  575).    At  that  was  a  trust  or  tnistee  with  general  or  spe- 
time,  those  yiews   were   not   answered  cific  objects  of  charitj.    In  1822,  Dashiell 
hj  anyone  who  had  given  the  sabject  «.  Atty.-Qen.,  5  H.  A  J.  (Md.)  392,  fol- 
thorough  historical   investigation."    To  lowed  the  authority  of  the  Bapt.  Assoc 
the  foregoing  reviews  of  cases  the  fol-  v.  Hart,  Buchanan,  J.,  saying:  "The  pe- 
lowing  synopsis  of  other  leading  cases  is  culiar  law  of  charities  originated  in  the 
added  in  the  order  of  the  dates.    In  1819  Statute  43  Elizabeth  for  regulating  chari- 
the  case  of  the  Baptist  Association  v,  table  uses,  and  independent  of  that  Scat- 
Hart,  4  Wheat,  (U.  S.,)  was  decided,  ute  a  Court  of  Chancery  cannot  in  the 
since  dissented  from  in  many  cases.    In  exercise  of  its  ordinary  jnrisdicdon  sua- 
this  case  Marshall,  C.  J^  says:  "There  tain  and  enforce  a  bequest  to  diaiitable 
seem  to  have  been  two  motives  and  they  uses  which  if  not  a  chaxi^  would  on 
were  adequate  motives  for  enacting  this  general  principles  be  void;  and  in  this 
Statute  (43  £liz.) — ^the  first  and  greatest  we  are  supported  by  the  decision  of  the 
was  to  give  a  direct  remedy  to  the  party  Supreme  Court  of  the  United  States  in 
aggrieved  who  where  the  trust  was  vague  Bapt  Assoc,  v.  Hart»  4  Wheat  l.**    In 
had  no  certain  and  safe  remedy  for  the  1832,  Gallegov.  Atty.-Qen.,  8  Leigh  (Va.) 
iiyury  sustained;  who  might  have  been  450,  was  decided  to  the  eSact  that  prior  to 
completely  defeated  by  any  compromise  the  Statute  of  Elizabeth  charitable  trusts 
between  the  heir  of  the  feofibr  and  the  were  valid  where  there  was  a  definite 
trustee,  and  who  had  no  means  of  com-  trust — ^but  not  otherwise.     In  1835^  in 
pelling  the  heir  to  perform  the  Trust,  Burr's  Ex'rs  v.  Smith,  7  Yt  241,  Ck. 
should  he  enter  for  the  condition  broken.  Williams  says :  '*  The  idea  that  the  jnr- 
The  second  to  remove  the  doubts  which  isdiction  of  the  Court  of  Chancery  upon 
existed  where  these  charitable  donations  informations   for   establishing    charities 
were  included  within  the  previous  pro-  arose  since  the  statute  of  Elizabeth,  and 
hibitory  statutes.    We  have  no  trace  in  that  prior  to  the  time  of  Lord  EUesmere 
any  book  of  an  attempt  in  the  Court  of  who  was  made  Lord  Keeper  in  1596  and 
Chancery  at  any  time  anterior  to  this  Chancellor  in  1603  there  were  no  such  in- 
Statute  to  enforce  one  of  these  vague  be-  formations  was  first  suggested  by  the  Earl 
quests   to   charitable   uses."      See   also  of  Boslyn  then  Lord  Loughborough  and 
Wheaton's  note  on  Charities,  4  Wheaton  I  am  not  aware  it  has  been  suggested  by 
App.  Note  1.    '*  The  History  of  the  Law  any  other  Chancellor  in  England.''    In 
of  charitable  bequests  previous  to   the  1838,  in  the  Dutch  Ch. «.  Mott,  7  Paige 
Statute  43  Elizabeth  which  is  emphati-  (N.  Y.)  77,  the  jurisdiction  of  chancery 
caUy  called  the  Statute  of  charitable  uses  over  charitable  trusts  prior  to  the  statute 
is  extremely  obscure.     Few  traces  re-  of  Elizabeth  was  upheld;  and,  to  the 
main  of  the  exercise  of  jurisdiction  over  same  efiect  in  1843,  Att-G^en.  v.  Jolly,  1 
charities  in  any  shape  by  any  Courts  pre-  Bich.  Eq.  (S.  C.)  99.    In  1844,  in  the  ctse 
vions  to  that  period.    Of  the  jurisdiction  of  Vidal «.  Girard's  Ex'rs,  2  How.  (U.  S.) 
of  Chancery  nothing  is  ascertained  with  127,  Story,  J.,  says  of  the  publications  of 
precision,  and  the  few  cases  to  ■  be  found  the  English  Commissioners  of  Becords : 
at  law  turned  mainly  upon  the  question  ''They  establish  in  the  most  satisfactory 
whether   the   uses   were    charitable   or  and  conclusive  manner  that  cases  of  char> 
whether  they  were  superstitious  within  ities,  where  there  were  trustees  appointed 
the  statute   against   superstitious  uses."  for  general  and  indefinite  charities,  were 
In  1820  followed  the  case  of  Griffin  v.  familiarly  known  to  and  acted  upon  and 
Graham,  1  Hawks  (N.  C.)  96,  upholding  enforced  in  the  Court  of  Ctuaoxxxj.   In 
the  jurisdiction  of  Qiancery  where  there  some  of  these  cases  the  charitieB  were  nOt 
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f>nlj  of  an  uncertain  and  indefinite  na-  roles  of  law,  it  will  be  enforced  either 
ture  bat,  as  far  as  we  can  gather  from  the  under  the  atatnte  of  Elisabeth  or  inde- 
imperfect  statement  in  the  printed  re-  pendent  of  it,  and  though  the  bequest  is 
cords,  they  were  also  cases  where  there  for  charitable  purposes,  if  the  charity  is 
were  either  no  trustees  appointed,  or  the  definite  in  its  objects,  is  lawful,  and  is  to 
traatees  were  not  competent  to  take."  be  executed  and  regulated  by  trustees, 
And  following  that  case  in  the  same  year  who  are  especially  appointed  for  the  pur- 
are  Kniskern  v.  Lutheran  Gh.,  1  Sandf.  pose,  a  Court  of  Chancery  has  jurisdicdon 
Ch.  (N.  Y.)  439 ;  Green  v.  AUen,  5  over  it,  independent  of  the  statute,  de- 
Humph.  (Tenn.)  170.  In  1846,  in  Mo-  rived  from  its  general  authority  over 
Cord  «.  Ochiltree,  8  Blackf.  (Ind.)  15,  trusts.  2  Story  £q^  {  1187."  In  1860,  in 
Dewey,  J.,  says : ''  It  is  now  well  estab-  the  case  of  Perin  v,  Carey,  24  How.  (U. 
llshed  (contrary  to  the  opinions  of  dlstin-  S.)  465,  the  chancery  jurisdiction  prior 
guished  CSiancellors  and  writers  hereto-  to  the  statute  of  Elizabeth  was  main- 
fore  entertained)  that  the  English  Court  tained.  In  1866  came  the  case  of  Bas- 
of  Chancery  possesses  an  inherent  juris-  com  v.  Albertson,  84  N.  Y.  584,  criticis- 
diction  which  it  has  always  exercised  to  ing  Williams  v.  Williams,  8  N.  Y.  625, 
enforce  and  efilectuate  charities  which  at  Porter,  J.,  saying : "  It  is  conceded  on  all 
law  were  illegal  or  informal  gifts."  In  hands  that  the  theory  of  the  Williams 
1850,  in  Yates  v.  Yates,  9  Barb.  (K.  Y.)  case  ought  not  to  be  extended.  The 
^45,  the  same  jurisdiction  is  admitted  to  better  opinion  seems  to  have  been  that 
u  limited  extent ;  so  in  1851,  in  Dickson  such  jurisdiction,  as  chancery  exercised 
f .  Montgomery,  1  Swan  (Tenn.)  848 ;  and  prior  to  the  statute  of  Elizabeth  in  cases 
in  1853,  in  Williams  «.  Williams,  8  N.  Y.  of  charity,  was  deduced  from  the  royal 
7325 ;  and  in  1856,  in  Carter  v,  Wol^  13  prerogative ;  and  such  as  it  exercised 
Oratt.  (Ya.)  301,  and  Brooke  v,  Shacklett,  afterwards  was  in  efiectuating  gifts 
13  Gratt.  (Va.)  801 ;  and  in  1857,  in  Hop-  which  in  that  statute  received  the  spe- 
Mns  V.  Upshur,  20  Tex.  89.  In  1858,  in  cific  sanction  of  the  legislative  depart- 
Tappan  v.  Deblois,  45  Me.  122,  it  is  said  ment  of  the  government."  In  1867,  Bob- 
by Davis,  J.: "In  cases  of  bequests  for  ertson,  J.,  says  in  Cromie  v,  Louisville 
-charitable  and  other  purposes  we  are  sat-  Orph.  Home,  3  Bush  (Ky.)  371 :  "  The 
isfied  upon  a  careful  examination  of  all  judicial  legislation  or  rather  royal  usor* 
the  authorities  that  our  jurisdiction  is  not  pation  of  the  prerogative  of  changing 
exdnaively  derived  from,  nor  restricted  or  making  Wills  was  repudiated  by 
^y,  the  statute  of  43  Elizabeth.  Burbank  this  Court  while  the  statute  of  Eliza- 
re  Whitney,  24  Pick.  146.  Before  that  beth  was  itself  recognized  as  the  law  of 
statute  courts  of  chancery  may  not  have  this  State.  It  has  also  been  renounced  in 
had  power  to  enforce  trusts  for  indefinite  some  other  States."  And  in  the  same 
charities,  especially  if  no  trustees  capable  year,  in  Heuser  v.  Allen,  42  IlL  425,  says 
of  taking  were  interposed,  and  even  since  Breese,  J.:  ^' These  principles  of  pious 
ihat  time  if  the  bequest  is  so  imperfect  legacies  under  the  high  authority  of  the 
And  vague  that  the  intention  of  the  testa-  civil  law  were  readily  introduced  Into  the 
tor  cannot  be  ascertained  it  wiU  be  de-  Common  Law  of  England  anterior  to  the 
dared  void.  Thus  a  bequest  to  A.  B.  in  enacting  of  43  Elizabeth  ch.  4  known  as 
irust  without  any  designation  of  the  trust  the  Statute  of  Charitable  Uses,  and  have 
vould  be  held  to  be  void  or  a  trust  for  been  known  there  and  recognized  for 
the  heirs-at-law.  But  if  the  trust  is  ex-  ages.  Prior  to  this  Statute  however  de- 
Vreased  and  is  sufficiently  definite  to  be  vises  to  charitable  uses  generally  without 
understood  and  is  consistent  with    the  imposing  a  trustee  and  devises  to  a  non- 
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•zirting  ooiporation  or  to  an  nninoorpor-  able  period  that  the  validify  of  ehmritable 
ated  flooie^  were  held  utterly  void  for  endowments  and  the  juriadiction  of  ooorta 
want  of  a  person  capable  of  taking  as  of  equity  in  such  cases  depended  upon 
deriBee.    It  was  to  remedy  this  defect  that  statute.    These  views  were  assailed 
that  this  Statute  was  enacted,  proTiding  a  with  Tery  great  learning  and  ability  iD> 
mode  of  enforcing  anch  uses  by  a  Com-  1833  by  Mr.  Justice  Baldwin  in  McGill 
mission  under  the  direction  of  the  Court  v.  Brown,  Bright  (Pa.)  346.    An  eminent 
of  Chancery/'     In  1868,  in  Norris  v,  counsel  of  N.  Y.  was  the  [doneer  of  the 
Thomson,  4  C.  K  Gr.  (N.  J.)  807,  Chan-  bar  in  1835  in  a  like  attack.    His  aigu- 
oellor  Zabriskie  says  that  the  statute  of  ment  in  Burr's  Ex'rs  v.  Smith,  7  Yt  241, 
43  Elisabeth  was  used  in  England  to  was  elaborate  and  brilliant,  and,  as  the- 
enlaige  the  chancery  authority  previously  authorities  then  were,  exhaustlTe.     He- 
existing.    In  1872,  in  Newson  «.  Starke,  was  followed  in  support  of  the  same  view 
46  Ga.  88,  MoCay,  J.,  says :  ''It  has  been  in  1844  by  another  counsel  no  less  end- 
sometimes  supposed  that  the  whole  juris-  nent  in  Yidal  v,  Philadelphia^  2  How* 
diction  of  Chancery  in  England  over  this  128.     The  publication,  then  recent,  of 
mbject  was  only  a  branch  of  the  King's  the  Beports  of  the  British  Beoords  Com- 
prerogative  and  not  a  judicial  function  at  missioners,  enabled  the  latter  gentleman 
all  and  again  it  has  been  thought  that  the  to  throw  much  additional  and  yaluable^ 
jurisdiction  was  wholly  derived  from  the  light  into  the  diBcnasion.    The  axgoment 
43  Elisabeth.    But  it  is  now  well  settled  was  conclusive.    In  delivering  the  opin* 
that  it  is  only  that  branch  of  the  jurisdic-  ion  of  the  court  Mr.  Justice  Story,  refer- 
tion,  which  undertakes  to  carry  into  effect  ring  to  the  doctrine  thus  combated,  said : 
charities  generally  where  there  are  no  '  "Whatever  doubts  might  therefore  prop- 
trustees,  which  is  prerogative,  and  that  erly  be  entertained    upon   this   subject 
when  trustees  are  appointed,  or  when  the  when  the  case  of  the  Trustees  of  the 
objects  of  the  charity  are  pointed  out  even  Phila.  Baptist  Assoc  was  before  the  Court 
generally,  then   the  Court   acts   by  its  (1819),  those  doubts  are  entirely  removed 
inherent  power  over  trusts :  but  from  the  by  the  later  and  more  satisfactory  sources- 
nature  of  the  subject  matter  it  does  not  of  information  to  which  we  have  alluded, 
require  the  same  degree  of  definiteness  The  former  idea  was  exploded  and  has- 
and  certainty  as  it  would  if  the  bequest  since  nearly  disappeared  from  the  juiis- 
were  not  charitable.''    In  1877,  in  Oald  prudence  of  the  country.    Upon  retuiing 
V,  Washington  Hosp.,  5  Otto  (U.  S.)  303,  the  statute  carefully  one  cannot  but  feel 
Sirayne,  J.,  says:  ''The  opinion  prevailed  surprised  that  the  doubts  thus  indicated- 
extensively  in  this  country  for  a  consider-  ever  existed.' " 


SECTION  II. 
Rule  agaitui  PerpetuiHea. 

I 

The  necessity  of  imposing  some  restraint  on  the  power  of  postponing^ 
the  acquisition  of  the  absolute  interest  in^  or  dominion  oyer  property,, 
will  be  obvious,  if  we  consider^  for  a  moment|  what  would  be  the  state- 
of  a  community  in  which  a  considerable  proportion  of  the  land  and 
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capital  was  locked  ap.    That  free  and  active  circulation  of  property, 
which  is  one  of  the  springs  as  well  as  the  consequences  PoUoy  or  rule 

-  affainst  per- 

of  oommerce,  would  be  obstructed ;  the  improvement  of  petuitiee. 
land  checked ;  its  acquisition  rendered  difficult ;  the  capital  of  the 
country  gradually  withdrawn  from  trade ;  and  the  incentives  to  exer- 
tiou  in  every  branch  of  industry  diminished.  Indeed,  such  a  state  of 
tilings  would  be  utterly  inconsistent  with  national  prosperity;  and 
those  restrictions,  which  were  intended  by  the  donors  to  guard  the 
objects  *of  their  bounty  against  the  effects  of  their  own  improvidence, 
or  originated  in  more  exceptional  motives,  (g)  would  be  baneful  to  all. 
It  was  soon  perceived,  therefore,  that  when  increased  facilities  were 
given  to  the  alienation  of  property,  and  modes  of  disposi-  oiiginof  the 
tion  unknown  to  the  common  law  arose,  from  the  intro-  "^ 
duction  of  springing  uses  and  executory  devises,  which  no  act  of  the 
owner  of  the  preceding  estate  could  defeat,  it  was  necessary  to  confine 
the  power  of  creating  these  interests  within  such  limits  as  would  be 
adequate  to  the  exigencies  of  families,  without  transgressing  the  bounds 
prescribed  by  a  sound  public  policy.  This  was  effected,  not  by  legisla- 
tive interference,  but  by  the  courts  of  judicature,  who,  in  this  instance, 
appear  to  have  trodden  very  closely  on  the  line  which  divides  the  judi- 
cial from  the  legislative  functions. 

The  early  judges  had  an  extreme  repugnance  to  every  disposition  of 
property  that  savored  of  a  perpetuity,  but  the  expressions  PMpetaitien, 
which  occasionally  fell  from  them,  demonstrative  of  this  i^uwSiy** 
feeling,  did  not  afford  a  specific  definition  of  the  monster  J'*^*"- 
which  the  law  was  stated  "  to  abhor.^^    The  effect,  however,  was  to 
throw  such  a  general  suspicion  over  all  executory  limitations,  as  to  ren- 
der the  validity  of  every  gift  of  this  nature  questionable,  until  it  had 
been  the  subject  of  adjudication.    The  omia  probandi  (so  to  speak)  was 
r^arded  as  lying  on  those  who  had  to  sustain  the  future  gift ;  and  the 
course  which  the  decisions  have  taken,  has  been  to  affirm  the  validity 
of  one  executory  disposition  after  another,  xmtil  the  rule  has  settled 
down  to  an  analogy  to  the  ordinary  limitations  in  strict  settlement,  t.  e. 

(g)  Perhape  these  restrictions  most  fre-  cm,**  is  the  dying  lord's  apostrophe  to  his 

qnently  spring  from  the  desire  to  exert  a  manor,  for  which  he  is  forging  these  fet- 

posthumous  control  over  that  which  can  ters,  that  seem  by  restricting  the  dominion 

be  no  longer  enjoyed.    "  Te  teneam  mori-  of  others,  to  extend  his  own. 

[*251] 
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to  the  allowance  of  a  life  or  any  number  of  lives  in  beings  and  twenty- 
one  years  afterwards.  (A)13 

But  though  the  new  modifications  of  estate  consequent  on  the  intro- 

Period  for         duction  of  uses,  first  drew  attention  to  the  necessity  of 

whioh  the  rest-    ,             ,                     '  •' 

inf  °be******     I'J^posing  some  restraint  of  this  nature,  they  did  not  wholly 

iiended.           create  that  necessity ;  for,  if  uses  had  never  existed,  some 

(A)  In  the  writer's  edition  of  Powell  In  New   York  the  power  to  mispeod 

on  Devises  (vol.  I.,  p.  389,  n.,)  the  pro-  alienation  is  limited  to  two  lives  in  being 

gress  of  this  rule  is  fully  traced.  at  the  creation  of  the  estate.    (2  Bev.  St 

13.  The  rale  of  the  common  law  as  to  1101,  J  15).    In  Tez/u  there  is  aconsdta- 

])erpetuitie8  has  been  re-inforced  or  modi-  tional  prohibition  of  perpetuities.    (Art 

lied  in  some  states  by  constitutional  or  I.,  {  18). 

statutory  provisions.    In  most^  if  not  all  It  may  not  be  out  of  place  here  to  call 

of  the  other  states,  the  common  law  rule  the  reader's  attention  to  a  view  frequently 

prevails.  expressed,  if  not  always  maintained,  by 

In  Alabama  it  is  provided  by  statute  the  courts,  that  the  law  of  perpetuitieit 

that  **  lands  may  be  conveyed  within  the  does  not  extend  to  charitable  uses.    See 

limits  fixed  by  law  so  as  to  avoid  perpe-  Grissom  v.  Hill,  17  Ark.  483;  White  «. 

tuities,''  but  conveyances  to  other  than  a  Fisk,  22  Conn.  31 ;   State  v,  Griffith,  2 

wife  and  children,  or  children  only,  *'  can-  Del.  Ch.  392 ;  Dexter  v.  Gardner,  7  Allen 

not  extend  beyond  three  lives  in  being  at  243 ;    Williams   9.  Williams,  8   N.  Y. 

the  date  of  the  conveyance  and  ten  years  525 ;  Trustees  v.  Kellogg,  16  N.  Y.  83 ; 

thereafter.''    (Code,  1876,  {{  2187,  2188).  Levy  v.  Levy,  33  N.  Y.  97;  Basoom  v. 

In  Florida  perpetuities  are  forbidden  Albertson,  34  N.  Y.  584 ;  Adams  «.  Perry, 

by  statute,  but  not  defined.    (Const.,  Art.  43  N.  Y.  487 ;  Holmes  v.  Mead,  52  ^. 

I.,  II  16,  27;  Thompson's  Dig.,  p.  3,  {  Y.   332;    Bose  v.   Rose,   4  Abb.  App. 

24.)    And  see  McLeod  V.  Dell,  9  Fla.  427.  108;    Banks   v.   Phelan,   4  Baib.  80; 

In  Qtorgia  *^  limitations  of  estates  may  King     «.     Bundle,     15     Barb.     139 ; 

extend  through  any  number  of  lives  in  Wilson    v,    Lynt,    30   Barb.  124;  An- 

being  at  the  time  when  the  limitations  com-  drew  v.  New  York  Bib.  Soc.,  4  SandC 

mence  and  twenty-one  years  and  the  usual  156;  State  9,  Gerard,  2  Ired.  Eq.  210; 

I>eriod  of  gestation  added  thereafter.    A  Hillyard  v.  Miller,  10  Penna.  St  396; 

limitation  beyond  that  period  the  law  Philadelphia  v.  Girard,  45  Penna.  St  26; 

terms  a  perpetuity  and  forbids  its  crea-  Yard's  Appeal,  64  Penna.  St  95;  Whitt 

tion.    When  an  attempt  is  made  to  create  v.  Hale,  2  Cold.  77 ;  Franklin  v,  Ann- 

a  perpetuity,  the  law  gives  effect  to  the  field,  2  Sneed  305 ;  Paschal  e.  Acklin, 

limitations  not  too  remote,  declaring  the  27  Tex.  173 ;  Wood  v.  Humphreys,  12 

others  void,  and  thereby  vests  the  fee  in  Gratt  333 ;    Perin  r.   Carey,   24  How. 

the  last  taker  under  the  legal  limitations."  465 ;     Chamberlayne     v.     Brocket^    8 

(Code,  1873,  {  2267).  L.  R.,  Ch.  App.  206;  Attorney-General 

In  Iowa  the  statute  permits  limitaUons  v.  Greenhill,  9  Jur.  (N.  S.)  1307 ;  Glaik's 

for  any  number  of  lives  in  being  and  Trusts,  24  W.  R.  233.     In  the  caM  of 

twenty-one  years.    (Code,  1873,  {  1920).  Levy  v.  Levy,  (above  cited)  it  is  said  by 

In  Maryland  it  is  expressly  provided  Justice  Wright :    "  CharitaUe  dooatioDs 

that  a  perpemity  may  not  be  created  by  form  no  exception  to  the  statute  igaiost 

will.    (Code,  2  299,  1  Pub.  Gen.  Laws,  perpetuities,  at  least  if  contingeot  md 
1860,  p.  684). 
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such  restriction  would  have  been  requisite  on  executory  and  future 
interests  in  personal  estate,  analogous  to  that  rule  of  the  common  law 
concerning  remainders,  which  precluded  (and  still  precludes)  the  giving 

executory.    *    *    *    I  am  of  the  opinion  Welk  v.  Heath,  10  Gray  25,  26.    And  if 
that  what  ai^ '  charitahle  trusts '  in  £ng-  a  gift  is  made  in  the  first  instance  to  an 
Vuih  jnriapmdence  are  not  excepted  from  individual,  and  then  over,  npon  a  contin- 
the  operation  of  our  statute  against  per-  gencj  which  may  not  happen  within  the 
Xietaities  and  that  the  restrictions  upon  prescrihed  limit,  to  a  charity,  the  gift  to 
the  suspension  of  the  ahsoiute  power  of  the   charity   is   Toid,  not   because   the 
aiienfttion  of  real  estate  and  of  absolute  charity  could  not   take  at  the   remote 
ownership  of  personalty  apply  equally  to  period,  but  because  it  tends  to  create  a 
'charitable'  as  to  all  other  trusts  and  perpetuity  in  the  individual  who  is  the 
limitations."      In    Odell    v,   Odell,   10  first  taker,  by  making  the  estate  ina- 
Allea   6,  Justice  Gray   has   considered  lienable  by  him  beyond  the  period  allowed 
this  qaestion  very  carefully  and  ably  in  bylaw.    Ck)mpanyofPewtererBv. Christfs 
his  opinion.    We  take  from  it  the  follow-  Hospital,  1  Vem.  161 ;  Commissioners  of 
ing   condnsions,  best  expressed    in  his  Donations  v.  DeClifibrd,  1  Drury  A  War- 
own  words:    "The  rule  of  public  policy  ren,  254.     Within  the  same  class  fiill 
which  forbids  estates  to  be  indefinitely  cases  of  gifts  of  an  annuity  to  A.  and  his 
inalienable  in  the  hands  of  individuals  heirs,  or  of  personal  property  to  A.  and 
does  not  apply  to  charities.    These,  being  the  hein  of  his  body,  and  then  over  to  a 
established  for  objects  of  public,  general  charity,  in  which  the  gifts  over  have  been 
and  lasting  benefit,  are  allowed  by  the  held  void  as  too  remote.  Atty.GenL«.Gilly 
law  to  be  as  permanent  as  any  human  in-  2P.W.  869 ;  Atty.  Genl. v.  HaU,  W.  Kel.  13. 
sdtation  can  be,  and  courts  will  readily  The  decision  in  Atty.  Genl.  v.  Gill  indeed 
infer  an  intention  in  the  donor  that  they  can  hardly  be  maintained  upon  the  Jacbi 
should   be  perpetual.    1  Spence  on  £q.  stated  in  the  report,  inasmuch  aa  in  that 
588.     Mayor  Ac  of  Bristol  v.  Whitson,  case  A.  died  before  the  testator,  so  that  the 
Dwight's  Charity  Cases,  171.    Magdalen  estate,  according  to   modern   decisions, 
College  V,  Atty.  Genl.  6  H.  L.  Cas.  206.  would  seem  to  have  vested  immediately  in 
Peiin  V.  Carey,  24  How.  466.    King  v.  the  charity.  Burbankv.  Whitney,  24  Pick. 
Parker,  9  Cnsh.  82.    Dexter  v.  Gardner,  146.    1  Jarman  on  Wills  (^th  Amer.  £d.) 
7  Allen  246.    If  an  alienation  of  the  es-  266,  257.    But  a  gift  may  be  made  in 
tate  becomes  essential  to  the  beneficial  ad-  trust  for  a  charity  not  existing  at  the  date 
ministration  of  the  charity  it  may  be  of  the  gift,  and  the  beginning  of  whose 
authorised  by  a  court  of  chancery.    Tudor  existence   is  uncertain,  or  which  is  to 
on  Charitable  Trusts,  298  and  cases  cited,  take  effect  upon  a  contingency  which  may 
Shotwell   V.   Mott,    2    8andf.    Ch.   256.  possibly  not  happen  within  a  life  or  lives 
Wells  «.  Heath,  10  Gray  27.    *    *    *  in  being  and  twenty-one  years  afterwards, 
If  a  devise  in  fee  for  the  benefit  of  a  provided  there  is  no  gift  of  the  property 
charity  is  accompanied  by  an  executory  meanwhile  to  or  for  the  benefit  of  any 
devise  over  to  individuals  upon  the  hap-  individual  or  any  private   corporation, 
pening  of  a  contingency  which  may  pos-  In  the  case  of  I>owning  College,  a  gift  to 
«ibly  not  occur  within  the  time  prescribed  trustees  to  buy  ground,  obtain  a  royal 
by  the  rules    against   perpetuities,  the  charter,  and  found  a  coU^^  was  estab- 
devise  over  is  void,  for  the  reason  that  lished  twenty  years  after  the  testator's 
until  the  contingency  happens  it  cannot  death  by  Lord  Northington  and  Lord 
be  ascertained  in  whom  the  title  will  be.  Camden,  afier  taking  the  opinion  of  Lord 
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to  an  anborii  person  an  estate  for  life,  with  lemainder  *to  his  iasue^  (A) 
or,  as  it  was  rather  quaintly  expressed|  the  creating  of  a  pofl^ibilit7 
upon  a  possibilily. 

Chief  JuBtice  Wilmot  and  Sir  Thomas  fizst  iostanoe,  and  then  oyer  to  another 
Sewell,  M.  B.;  followed  np  hy  decrees  of  charity  upgn  the  happening  of  a  oontin- 
Lord  Loughborough  thirty  years  later,  genc^.  which  may  not  take  place  within 
after  five  unsucoeaBiul  applications  to  the  the  limit  of  the  rule  against  perpetuities,, 
crown  for  a  charter ;  and  a  charter  was  the  limitation  oyer  to  the  second  charity 
not  in  hct  obtained  until  more  than  fifty  is  good  because  no  individual  is  ooo- 
years  after  the  death  of  the  testator,  after  cemed,  and  no  priyato  use  inyolyed ;  the 
which  fliirther   directions   in  the  cause  estate  is  no  more  perpetual  in  two  sac- 
were  made  by  Lord  Eldon.    Atty.  Genl.  oessiye  charities  than  in  one  charity;  and 
SI.  Downing,  Wilmot  1 ;  8.  C.  Dick.  414.  so    the    law    against   perpetuities  and 
Ambl.  660,  671.    Atty.  Ghenl.  v,  Boyer,  3  remoteness  has  no  application,  and  there 
Yes.  714;  8.  C.  6  Yes.  300;  8  Yes.  266.  ia  nothing  to  restrain  the  donor  from 
8o  Lord  Thurlow  held  that  a  legacy  for  afELxing  such  limitations  and  oontingen- 
the  purpose  of  establishing  a  bishop  in  cies,  in  point  of  time,  to  his  charitable 
America  was  good,  although  none  had  gift,  as  he  pleases.    Society  for  Propags- 
yet  been  appointed.    Atty.  Genl.  v.  Bish-  tion  of  the  Gospel  v.  Atty.  Gtenl.,  3  Boas, 
pp  of  Chester,  1  Bro.  C.  C.  444.     In  142.     Christ's  Hospital  v.  Grainger,  16 
Inglis  V.  Sailors'  Snug  Harbor,  3  Pet  99,  Sim.  100;  a  C.  Macn.  St  Goid.  464;  1 
adeyiseand  bequest  in  trust  out  of  the  Hall  ATwells  639.    A  similar  decision  has 
rents  and  profits  to  build  a  sailors'  hospi-  been  made  by  the  supreme  court  of  the 
tal  as  soon  as  the  trustees  could  judge  United  States   under  the  ciyil  law  as 
that  the  proceeds  of  the  estate  would  established  in  Louisiana.     McDonough 
support  fifty  or  more  sailors,  (first  obtain*  v.    Murdock,    15   How.    367.     We  are 
ing  an  act  of  incorporation,  if  necessary,)  thus  brought  to  the  question,  how  far 
and  to  use  the  income  of  the  property  the  rule  of  law  limiting  the  period  of 
forever  for  supporting  the  hospital  and  accumulation  applies  to  charitable  gifts, 
maintaining  the  sailors  therein,  was  sus-  Any  directions  for  accumulation  for  the 
tained  by  the  supreme  court  of  the  United  benefit  of  indiyiduals  nntil  the  happen- 
States  ;    and   although  there  was  some  ing  of  a  contingency  which  by  {MMsibilitT 
difference  of  opinion  among  the  judges  may  not  take  place  within  the  period 
upon  other  points  none  of  them  expressed  prescribed  by  the  rule  against  perpetui- 
any  doubt  of  the  yalidity  of  the  disposi-  ties  are  yoid.    But  there  are  many  cases 
tion  upon  the  ground  of  remoteness.    And  in  which  the  law  has  been  assumed  to  be 
in    Sanderson  e.  White,  18  Pick.  336,  difierent  as  applied  to  charities.    In  178^ 
Chief  Justice  Shaw  said :  *  When  a  gift  is  Balph  Bradley,  an  eminent  lawyer,  made 
made  with  a  view  to  found  a  hospital  or  his  will  by  which  he  gaye  his  personal 
college,  not  in  being,  and  which  requires  property  in  trust  to  pay  £600  a  year  for 
a  futore  act  of  incorporation,  the  gift  is  twenty  years  from  the  end  of  three  yean 
neyertheless  yalid,  and  the  law  will  sus-  after  his  death  and  then  £1000  a  year  on- 
tain  it  and  carry  it  into  efiect.'    Upon  til  the  fifth  of  January  1860,  or  seyentr 
this  principle  it  has  been  held  in  England  years  after  his  death,  and  then  the  whole 
that  if  a  gift  is  made  to  one  charity  in  the  income  of  the  accumulated  fund,  to  pur> 

{h)  Somoryille  v.  Lethbridge,  6  T.  B.  Hayes  v.  Hayes,  4  Buss.  311 ;  [see  also  2 

213;  Beard  v.  Westoott,  6  Taunt.  393;  D.,  M.  <&  G.  170.]    Butseejioil. 

[*252] 
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It  was  long  (i)  an  andetermined  point,  whether  the  period  of  twenty-^ 
one  years,  which  a  testator  or  settlor  was  permitted  to  add  xiifcorUTM 
to  a  life  or  lives  in  being,  was  an  absolute  term,  or  was  i^mty!one  ^ 
intended  merely  to  afford  an  opportunity  of  postponing  ^^*^ 

diase  BoA  books,  to  be  diipoeed  of  in  in  1796  gave  the  sum  of  five  thousand 

Onst  BriUun  or  the  British  Dominions^  dollars  to  the  American  Academy  of  Arts 

as  might  have  a  tendency  to  promote-the  and  Sciences  in  trast  to  pay  the  Interest 

interests  of  viitae  and  religion  and  the  bienniaUy  as  a  premium  to  the  author 

iiAppiness  of  mankind.    Lord  Thorlow  of  the  disoovery  or  improvement  on  heat 

held  this  too  indefinite  in  its  objects  to  be  or  light,  most  beneficial   to   mmikind, 

flrtablished  as  a  charity.    Bat  neither  he  which  should  be  published  in  America 

nor  Sir  William  Qrant  noc  Lord  Eldon,  during  the  two  years  next  preceding,  and 

vhen  expressing  grave  doubts  of  the  cor-  directed  that,  as  often  as  there  should  be 

rectaeas  of  that  decision,  ever  doubted  no  such  discovery  or  improvement  de- 

the  lawfulness  of  the  direction  for  accu*  serving  the  premium  in  the  opinion  of 

mnlation,  although  the  time  of  accumu-  the  trustees,  the  amount  should  be  added 

lation  was  mentioned  in  the  argument  to  the  principal,  and  the  subsequent  pre* 

before  Sir  William  Grant,  and  Lord  £1*  miums  proportionally  augmented,  without 

doo  expressly  referred  to  the  fiict  that  Mr.  restriction.    No  discoveries  or  improve- 

Bradley's  intention  was  that   the  fund  ments  within  the  terms  of  the  gift  were 

should  be  accumulated  for  many  years,  made  for  more  than  forty  years,  the  fund 

Brown  t.  Yeall,  7  Ves.  60  n. ;  S.  C.  cited  increased  to  fourfold  the  original  amount, 

in  9  Ves.  403,  406,  and  10  Ves.  27,  534,  and  the  donor's  residnaiy  legatees  claimed  ' 

539.    In  one  case  indeed  the  House  of  the  whole  fund,  or  at  least  the  surphii^ 

Ix>rdB,  upon  the  advice  of  Lord  Wynford,  accumulation.    But  Chief  Justice  Shaw 

held  that  a  gift  of  property  to  accumulate  held  that  the  American  Academy  was 

until  it  should  amount  to  the  sum  of entitled  to  the  whole  fund  and  its  accu- 

poonds  sterling,  and  then  to  be  employed  moiations,  and  adopted  a  scheme  for 
in  erecting  and  maintaining  a  hospital  promoting  the  general  intent  of  the  donor, 
for  the  support,  clothing  and  education  American  Academy  v.  Harvard  OoUege, 
of—  boys,  was  void.  £wen  v.  Bannennan,  12  Gray,  582.  John  Hawes,  who  died  in 
2  Dow  &  Clark,  74 ;  a  C.  nam,  Ewen  v.  1829,  by  his  will  devised  real  estate  In 
Magistrates  of  Montrose,  4  Wilson  &  trust  to  apply  to  income  forever  to  the 
Bhaw,  346.  But  that  case,  according  to  support  of  public  sohooU  and  of  a  congre* 
the  opinions  of  Lords  Chelmsford  and  gational  religious  society  in  South  Boston, 
Wensleydale,  is  to  be  supported  (if  it  can  and  directed  that  when  the  income  should 
be  supported  at  all)  upon  the  ground  that  have  so  increased  and  accumulated  as  in 
the  blanks  left  the  gift  too  incomplete  the  opinion  of  the  trustees  to  answer  these 
and  UDcertain  to  be  carried  into  execu-  purposes,  the  surplus  should  be  appropri- 
tk>n.  Magistrates  of  Dundee  v.  Morris,  3  ated  to  the  establishment  of  a  second  con- 
Maoqueen,  154, 155, 174.  See  also  Hen-  gregational  society,  the  settlement  and 
>haw  9.  Atkinson,  3  Madd.  810,  313;  support  of  a  mhiister,  and  the  erection 
Philpot  a.  St  George's  Hospital,  6  H.  L.  and  maintenance  of  a  house  of  public 
^-  359,  860,  369.  Inglis  v.  Sailors'  worship  for  that  society,  and  to  the  sup- 
Snug  Harbor,  above  dted ;  District  Atty.  port  and  encouragement  of  such  other 
1.  Cuahing,  2  Cush.  519.    Count  Rumford  seminaries  of  learning,  and  in  such  way 

(0  See  Beard  «.  Westcott,  5  Taunt.  896,  6  B.  A  Aid.  801,  T.  A  B.  25. 
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the  interest  of  an  unborn  object  of  gift  antil  his  or  her  majority. 
This  question  was  finally  set  at  rest  in  Cadell  v.  Palmer,  (£)  in  which 

as  the  trustees  should  think  most  for  the  tstor  gave  a  piece  of  land  and  one  thoDi- 

honor  of  God  and  the  good  and  happi-  and  dollars,  after  the  death  of  his  wife, 

ness  of  the  inhabitants  of  South  Boston  in  trust  to  maintain  a  school-house  and 

and  their  posterity.    The  probate  of  the  school,  and  added :  '  In  order  to  sooom- 

will  was  opposed,  among  other  grounds,  plish  said  object,  said  trustee  and  hii 

because  the  will  was  void  as  creating  per-  heirs  shall  have  reasonable  time  to  hting 

petuities  and  indefinite  and  useless  accu-  the  same  about  with  the  funds  left  for 

mulations.    But  this  court  in  an  opinion  that  purpose.'     Twenty  yeais  after  the 

delivered  by  Mr.  Justice  Wilde,  held  death  of  the  testator,  and  eight  after  tiM 

that  it  could  not,  sitting  as  the  supreme  death  of  his  widow,  the  school  not  having 

court  of  probate,  examine  that  question,  been  established,  the  residuaiy  defiseei 

Twenty  years  later,  upon  a  bill  in  equity  and  legatees  brought  a  bill  in  eqmtj 

by   the    First    Congregational    Society  against  the  trustee  to  recover  the  Uod 

claiming  more  than  the  trustees  had  seen  and  money ;   but  it  appearing  that  the 

fit  to  allow  to  that  society  out  of  the  ao-  trustee  was  diligently  endeavoring  to  in- 

cumulations  in  their  hands,  this  court,  crease  the  fund  in  his  hands  by  csonng 

epeaking  through  the  same  judge,  with-  it  to  accumulate  until  it  should  be  eoffi" 

out  doubting  the  validity  of  the  devise,  dent  to  effect  the  purpose  of  the  teetitor, 

said  that  the  surplus  income  amounted  the  court  dismissed  the  bilL    TunterSi 

only  to  1650,  'which  must  be  allowed  to  dark,  5  Allen  66.    Dr.  Franklin  vho 

*  accumulate  for  a  long  time  before  it  will  died  in  1790,  left  l^acies  of  £1000  stc^ 

be  sufficient  to  support  a  minister  in  a  ling  to  each  of  the  cities  of  Boston  and 

second   Congregational   society,  and    to  Philadelphia  to  be  lent  to  young  msiried 

erect  a  house  of  public  worship^  and  to  artificers,  with  sureties,  and  to  be  reptid 

fulfill  the  intention  of  the  testator  as  to  by  yearly  installments  of  one4enUi,  with 

the  other  uses  and  purposes  provided  for  interest^  and  directed  that  this  should  go 

in  the  said  clause  of  the  will.'    Hawes  v.  on  for  one  century,  and  with  a  part  (^  the 

Humphrey,  9  Pick.  350, 855, 862.  Hawes  fund  for  another  century,  at  the  ezpiisp 

Place  Congregational  Society  v.  Trustees  tion  of  which  he  gave  the  principal  to 

of  Hawes  Fund,  5  Cush.  454.    Oliver  the  city  and  the  commonwealth.  In  1^7 

Smith  bequeathed  money  to  trustees  to  Chief  Justice  Qibson  spoke  of  this  be- 

be  managed  as  an  accumulating  fund  for  quest  of  money  to  the  city  of  Philadel- 

the  term  of  six^  years,  and  then  to  be  phia,  to  be  lent  to  young  mechanica,  ai 

paid  over  to  the  town  of  Northampton  to  belonging  to  a  class  of  charitiee,  the  ts- 

•establish  agricultural  institutions  for  the  lidity  of  which  had  never  been  qiM*' 

instruction  of  farmers.    And  this  court  tioned.    Witman  v.  Lex,  17  S.  A  B.  91* 

held  that  that  town,  by  virtue  of  its  right  Many  years  afterwards  the  same  learned 

to  receive  tlus  charitable  gift  at  the  end  judge  expressed  an  opinion  that  aaimilar 

of  sixty  years,  had  an  interest  in  the  es-  bequest  was  void  upon  the  groond  that 

tate,  and  could  appeal  trom  a  decree  of  charities  were  subject  to  the  ordinary  iv^ 

the  judge  of  prolMite  respecting  the  pro-  limiting  accumulations.    Hillyard  «•  ip' 

bate  of  the  will.    Northampton  v.  Smith  ler,  10  Penn.  State  B.  826.    This  opinion 

11  Met  890.   In  a  very  recent  case,  a  tee-  excited  surprise  in  Pennsylvania ;  v^ 

(*)  7  BU.  202,  [1  CL  A  Pin.  872,  10  Bing.  140,  1  Sim.  178,  nom.  Bengoogh 
V.  Edridge.] 
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the  House  of  Lords  decided  in  f^vor  of  an  execatory  limitation  in  » 
will  to  take  effect  at  the  period  of  twenty  years  after  lives  in  being.  (I) 

it  has  rinoe  been  overruled  in  the  same  gOYemed  by  the  common   mle,  might 
oonzty  and  the  decision  of  the  case  in  go  on  indefinitely,  would   certainly  be 
vhich  it  was  deliyered  sustained  upon  entitled    to   grave  consideration  before 
the  ground  that  such  loans  constituted  no  finally  determining  what  the  limit  is. 
charity.    Hill  on  Trustees,  8rd  Amer.  ed.  It  is  possible    that  the    power    of    a 
455  n.    Philadelphia  v,  Girard,  45  Pa.  1.  court  of  chanceiy  over  charities  might 
It  is  not  within  the  scope  of  our  present  enable  it  to  so  modify  die  donor's  par* 
inquiry  to  consider  whether  this  last  posi-  ticnlar  directions  as  to  carry  out  his  gen- 
tion  can  be  maintained.    See  St  43  Eliz.  eral  charitable  intent  without  violating 
c.  4  I  1 ;  Duke,  (Bridgman's  Ed.)  131 ;  any  rule  of  public  policy,  if  a  case  should 
Attj.  Genl.  «.  Ironmongers^  Co.  Coop,  arise  in  which  those  directions  and  that 
Phuct.  Gas.  283 ;  Zimmerman  v.  Anders,  poli<7^  were  in  danger  of  coming  into  con* 
6  Watts  A  8.  220,  221.    In  this  state  of  flict    But  it  is  not  necessary  for  the  de- 
thb  anthoritieB,  and  in  the  absence  of  any  cision  of  this  cause  to  define  the  limit  of 
l^gidation  upon  the  subject,  we  are  not  lawful  accumulation  for  charitable  pur- 
prepared  to  say  that  accumulation  for  a  poses.    The  duties  imposed  by  the  testa- 
charitable  purpose  can  in  no  case  be  al-  tor  upon  his  executors  in  this  regard  are 
lowed  for  a  fixed  period  of  more  than  to  pay  annually  out  of  the  income  of  the 
twenty-one  years,  or   for   a  contingent  real  estate  two  hundred  dollars  to  the 
period  beyond  a  life  or  lives  in  being  and  widow  of  his  deceased  brother  for  life^ 
twenty-one  years  afterward.    In  princi-  and  one  hundred  dollars  to  the  trustees 
pie,  the  uncertain  duration  of  a  life  or  of  the  Salem  Savings  Bank  for  fifty  years, 
lives  in  being  would  seem  to  have  no  and  after  deducting  these  payments  an- 
natoral  relation  to  a  permanent  charity,  nually  to  divide  the  remaining  income 
And  the  justice  or  policy  of  a  rule  is  not  among  his  brother's  children,  and  at  the 
apparent,  which  would  prevent  a  person  expiration  of  the  fifty  years  to  divide 
charitably  disposed,  but  whose  property  the  remainder  of  the  estate  among  hia 
is  not  large  enough  to  carry  out  his  char-  brother's  grandchildren.    The  annuity  of 
itable  intent   by   an    accumulation   of  one  hundred  dollars  yearly  for  fifty  years 
twenty-one  years  from  founding  a  chari^,  is  payable  at  fixed  times,  subject,  to  no 
except  through  the  indirect  measure  of  a  contingency,  and,  independently  of  the 
life  or  lives  in  being ;   especially  when  direction  for  accumulation  would  be  open 
the  period  of  accumulation  which  he  needs  to  no  legal  objection  if  the  annuitant  were 
or  selects  is  one  much  within  the  average  an  individual.    The  intention  to  devote 
doratbn  of  accumulation  under  the  com-  these  sums  to  the  charitable  purpose  of 
mon  rale.    The  objection  that  accumula-  supporting  aged  and  destitute  persons  ia 
tions  for  a   charitable  purpose,  unless  manifest.    Each  sum  paid  is  separated 

[(0  See  as  to  this  case  Sugd.  Law  of  completing  that  conveyance.    According 

^p-  814.    It  will  be  observed  that  the  to  the  then  law,  it  might  have  been  neces- 

*^  of  twenty  years  only  was  taken  in  sary  to  sufier  a  recovery,  which  could 

^  case.    It  may  have  been  thought  only  be  done  in  term  time.    At  the  pres- 

^*^  as  the  execution  of  the  ultimate  ent  time,  it  would  appear  unnecessary  to 

''^  involved  a  conveyance  by  the  trus-  make  an  allowance,  even  of  a  day,  as 

^  to  certain  uses,  a  time  should  be  al-  there  does  not  seem  to  be  any  conveyance 

lowed,  sufficient  in  any  possible  case  for  which  could  not  be  perfected  in  a  day.] 
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Bayley,  B.,  after  an  elaborate  ezaminatiou  of  the  authorities,  declared 
Term  of  the  UDanimous  opinion  of  the  judges  to  be,  that  the  true 

ygMj jj^owed  limit  of  the  rule  against  perpetuities  was  "a  lifttir  Sea 
r^moe  to '^  m  fceingr,  and  iwenty-one  years,  without  r^etence  to  (he  in- 
infkncy;  funcy  of  any  person  whaieverJ'  14    This  important  case, 

from  the  balk  of  the  estate,  and  vested  in  Keljnge,  2  Yes.  A  B.  57  n^  62;  03  n." 

the  trastees  appointed  to  reoeive  it,  as  Bee,  too,  Hombezger  v,  Hombaiper,  12 

fioo^  as  the  payment  is  made,  and  before  Heisk.  635,  where  a  devise  was  made  in 

the  intended  accamolation  of  the  interest  trust  to  keep  np  a  flower  garden  snd 

upon  it  b^ins.    Even  a  gift  to  an  indi-  burying  ground,  to  be  kept  up  out  of  the 

vidual,  which  on  a  fair  construction  vests  fund,  and  never  sold,  and  this  was  held  to 

within  the  period  allowed  by  law,  is  held  be  a  valid  charity,  but  the  proTiso  was 

valid,  although  accompanied  by  a  void  held  to  be  void  as  a  perpetuity, 
direction  for  accumulation.     Josselyn  v, 

JoBselyn,  9  Sim.  63.    Blease  v.  Burgh,  2        14.  The  reader  will  have  observed  Uiat 

Beav.  221.    Saunders  v.  Vautier,  4  Beav.  the  time,  beyond  which  a  limitatioD  be- 

115 ;  S.  C.  Craig  A  Phillips,  248.    Peard  comes  a  perpetuity,  is  fixed  by  the  New 

V.  Kekewich,  15  Beav.   166.     Lane  v.  York  statute  at  two  lives  in  bebg^-difia<- 

Lane,  8  Allen,  850.     The  reasons  are  ing  from  the  oonunon  law  and  perhaps 

much  stronger  for  not  allowing  illegal  from  the  statute  law  of  all  the  other  states 

directions  for  the  accumulation  or  man-  in  this,  that  no  term  of  years  is  to  be 

agement  of  a  fund,  devoted  to  charitable  super-added  to  the  two  lives  for  a  minority 

purposes,  to  defeat  the  gift,  and  for  carry-  or  otherwise.    Under  this  statute  it  is 

ing  out  the  scheme  of  the  testator  as  far  held  in  New  York  thai  every  so^Miisioo 

as  the  law  will  allow,  if  it  cannot  be  fol-  of  the  power  of  alienation  for  a  gross  term 

lowed  to  its  full  extent    Atty.  Genl.  v.  of  years,  however  short,  irrespeetiTe  of 

Caius  College,  2  Keen,  168.     Martin  v.~  lives  in  being,  is  void  as  a  perpetiutf. 

Hargham,  14  Sim.  230.    Thompson  v.  See  Tucker  v.  Tucker,  5  N.  Y.  406,  where 

Thompson,  1  Colly.  B.  888,  400.    Atty.  the  suspension  was  to  be  but  one  year 

Genl.  V.  Qreenhill,  83  Beav.  193.    Atty.  after    the    death   of  testators  widow; 

Genl.  V.  Pyle,  1  Atk.  485.    Atty.  Genl.  v.  Converse    v.    Kellogg,    7    Barb.   694 

Catharine  Hall,  Jacob,  395.    Magistrates  where  the  will  provided  for  sde  and 

of  Dimdee  v.  Morris,  8  Macq.  134.    Baker  division  of  the  property  ten  yean  afiar 

V.  Smith,  13  Met.  41.    Drury  v.  Natick,  testator's   death ;   DeKay  %  Inrinft  S 

post,  169.    It  is  generally  stated  in  the  Denio  646,  affirming  9  Paige  52L    In 

English  books  that  a  direction  to  aocumu-  this  case  the  income  was  to  be  piMi  ^ 

late  income  for  a  period  beyond  that  al-  the  testator's  widow  for  the  maintenance 

lowed  by  the  common  law  is  wholly  void,  of  testator's  family  until  Februaiy,  1840^ 

2  Spence  on  Eq.  181,  182.    Lewin  on  and  in  case  of  her  death  before  that  tine 

Trusts  (3d  ed.)  Ill,  and.  cases  cited.    But  to  be  applied  by  the  executor  until  that 

perhaps,  in  the  case  of  property  set  apart  dato  for  the  same  purpose,  and  the  limita* 

in  the  hands  of  trustees  for  a  charitable  tion  beyond  the  widow's  death  was  held 

purpose,  each  annual  addition  of  the  in-  to  be  void.    See  also  Morgan  v.  KsstertoOi 

come  to  the  principal  might  be  treated  as  4  Sandf.  442 ;  Hawley  v.  James,  16  Wend, 

distinct,  and  the  accumulation  held  good  61,  reversing  5  Paige  318  ;  Hone  a  Vin 

for   twenty-one   years   at   least,  if  not  Schaick,  20  Wend.  564^  aflSnningTFug^ 

beyond  that  time.    And  see  Phipps  v.  221 ;  Burrill  v.  Boardman,  43  N.  Y-  ^* 
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however,  would  still  have  left  a  subject  for  controversy,  if  the  house 

had  contented  itself  with  simply  adjudicating  in  the  case  before  it ; 
but^  with  a  laudable  anxiety  to  close  the  door  to  all  future  discussion, 

Phelps  «.  Pond,  23  N.  Y.  69,  where  the  almshouses,  when  land  should  be  given 
^ift  was  to  found  a  charity  when  certain  for  the  purpose,  was  not  too  remote.  On 
other  funds  should  be  subscribed.  And  the  other  hand  the  following  gifts  haye 
in  the  Bose  Will  Case — Bose  v.  Bose,  4  all  been  held  to  be  too  remote :  a  devise 
Abb.  App.  108 — ^the  gift  of  moneys  to  trustees  to  convey  to  a  church,  if  any 
Co  be  expended  In  a  certain  charity  con-  congregation  sh6uld  desire  to  eAct  a 
iingent  upon  the  subscription  of  further  church  and  be  able  in  the  judgment  of 
funds  thereto,  within  five  years,  was  held  the  trustee  to  do  it,  Jooelyn  vi  Nott,  44 
to  be  void  as  a  perpetuity.  In  the  words  Conn.  55 ;  to  trustees  to  be  appointed  by 
of  Wright,  J.:  '' £states,  though  given  to  the  Supreme  Court  to  found  an  institu- 
charitable  uses  must  vest  within  the  term  tion,  Bascom  v,  Albertson,  34  K.  T.  584, 
prescribed  by  law.  *  *  *  This  is  no  a£Srming  5  Bedf.  840 ;  to  trustees  for 
vested  gift  but  on  the  contrary  a  perpetu-  village  library  when  village  incorporated, 
ity,  because  the  vesting  of  the  gift  is  not  Leonard  v.  Burr,  18  N.  Y.  96 ;  for  a  semi- 
made  to  depend  on  a  life  or  two  lives  in  nary  to  be  incorporated,  Leonard  v.  Bell, 
being,  but  on  an  uncertain  event  which  1  T.  A  C.  (N.  Y.  Sup.  Ct.)  608.  But 
may  not  happen  within  five  years — a  where  the  power  to  alienate  is  not  sus- 
period  which  cannot  be  substituted  for  pended  during  the  term  of  years  there  is 
lives."  The  language  of  Bronson,  J.,  in  no  perpetuity.  Thus  in  Persons  v.  Snooks, 
Hone  V.  Van  Schaick,  u^'  mproy  is  to  the  40  Barb.  44^  where  there  was  a  term 
same  efifect :  **  No  absolute  term  however  for  three  years  given  to  A  in  certain 
short,  can  be  muntained.  Every  estate  is  real  estate,  with  a  remainder  over,  and 
void  in  its  creation,  which  is  so  limited  power  to  executors  meanwhile  to  make 
that  the  absolute  power  of  alienation  may  sale.  So,  where  the  gift  is  one  of  income 
be  suspended  for  more  than  two  lives  in  merely,  there  is  no  suspension  nor  perpe- 
being  at  the  creation  of  the  estate.  The  tuity,  although  the  income  was  given  to 
lives  must  be  designated  and  l^e  must  the  legatee  for  fifty  years,  Matteeon  v. 
in  some  form  enter  into  the  limitation.''  Matteson,  51  How.  Pr.  276.  See 
In  the  cases  of  Burrill  v,  Boardman,  also  Clason  v,  Clason,  18  Wend. 
Phelps  V.  Pond  and  Bose  v,  Bose,  above  869.  And  in  Kew  York  a  suspension  of 
cited,  the  gift  was  not  to  take  efiect  until  alienation,  until  A's  youngest  child  attain 
certain  subscriptions  should  be  made  and  a  certain  age,  has  been  held  to  indicate  a 
the  donees  be  incorporatedi  the  time  re-  gross  term — until  a  fixed  time,  that  is, 
maining  in  these  cases  wholly  uncertain  irrespective  of  the  life  of  A — and  there- 
or  being  reAricted  to  some  absolute  fore  to  be  void,  Butler  v,  Butler,  1  Holfm. 
period  other  than  lives  in  being.  Where,  Ch.  844 ;  Boynton  v,  Hoyt,  1  Denio 
however,  the  incorporation  on  which  the  53.  The  latter  case,  however,  really 
gift  takes  effect  is  to  teke  place,  if  at  all,  turned  on  the  fact  that  there  were 
within  two  lives  in  being,  there  is  no  such  several,  children  during  whose  minori- 
objection  to  the  gift.  Literary  Fund  v,  ties  the  suspension  must  continue.  In 
Dawson,  10  Leigh  147,  1  Bob.  (Va.)  the  former  case  a  gift  of  income  was 
402 ;  Kinnaird  v.  Kinnaird,  25  Qratt  made  in  trust  for  A  until  his  eldest  child 
107.  And  it  was  held  in  Chamberlayne  should  attain  the  age  of  twenty-one,  and 
r.  Brockett,  8  L.  B.,  Ch.  App.  206,  (1872,)  then  to  be  divided  among  his  children, 
that  a  money  legacy  for  the  erection  of  and  this  was  held  to  involve  a  suspen* 
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it  WB8  proposed  to  the  jadges  to  oonsider,  whether  a  limitation  by  ymj 
of  executory  devise  is  void  as  too  remote^  or  otherwise,  if  it  is  not  to 
take  effect  until  after  the  determination  of  a  life  or  lives  in  being. 


uon  for  the  absolute  term  of  twelve  yean  and  the  last  remainder  was  upheld  a» 
at  least— until  the  eldest  child  at  testa-  vetted  at  the  testator's  death,  and  there- 
tor's  death  should  become   twenty-one.  fore  involying  no  suspension.    In  Borke 
In  many  similar  cases,  however,  the  courts  v,  Valentine,  52  Barb.  412,    an   estate 
have  held  that  there  was  neither  suspen-  was  to  remain  in  the  hands  of  the  ez- 
sion  nor  perpetui^.    Thus  in  Everitt  v.  ecutors  for  the  use  of  testator's  wifo  and 
Everitt,  29  N.  Y.  89,  reversing  29  Barb,  children,  while  under  age,  and  to  be  di- 
112;  a  gift  to  be  accumulated  until  the  vided  after  the  youngest   child   attua 
youngest  of  three  children  named  attain  twenty-one.    This  was  held  to  vest  in  the 
twenty-one,  and  then  to  those  children,  children  as  tenants  in  common  as  each 
was  held  to  vest  separate  shares  in  them  attained  twenty-one,  and  therefore  to  be 
at  testator's  death  as  tenants  in  common,  valid  and  not  a  perpetuity.    In  Levy 
and  therefore  to  constitute  no  suspension,  v.   Hart,    64    Barb.    248,    where    the 
as  a  joint  estate  would  have  done.    In  trustee  was  to  hold  for  testator's  widow 
Emmons  «.  Gaims,  8  Barb.  248^  revers-  and  five  minor  children,  and  to  convey 
ing  2  Sandt  Ch.  869,  a  legacy  to  A  to  the  children,  when  the  youi^gest  at- 
on  her  arriving  at  the  age  of  twenty-one,  tains  the  age  of  twenty-one^  or  on  the 
was  held  to  be  contingent  on  her  arriving  death  of  A  and  B^  (the  youngest  chil- 
at  that  age,  and  alienable,  and  therefore  dren,)  if  they  die  before  attaining  twenty- 
valid.     In    Burrill  v.    Shiel,    2  Barb,  one,  the  last  clause  was  held  to  redoes 
467,    a    devise    in    trust    for    A   for  the  limitation  to  one  for  two  lives  in 
her  lifetime — then  for  B  for  her   life-  being.    In  Butler  v.  Butler,  2  Barb.  Ch. 
time^  and  then  for  B's  surviving  issue,  804,  a  trust  to  pay  the  income  to  A 
"to  be  at  their  own  disposal  as  soon  until  her  oldest  child  attain  the  age  of 
as  they  arrive  at  25  years,"  and  if  B  twenty-one,  and  then  to  divide  among  her 
should  die  before  A,  to  B's  issue  in  the  children,  was  held  to  mean  the  oldest  at 
same  manner,  was  held  to  veei  in  B's  issue  the  date  of  testator's  will,  and  not  to  re- 
at  the  death  of  the  survivor  of  A  and  B^  quire  a  suspension  beyond  one  lift  in 
and  therefore  to  require  no  suspension  being.     In    Eells   v.    Lynch,   8  Bosw. 
beyond  their  two  lives.    So  in  Morton  v.  465,    the   gift   was   to   children,  to  be 
Morton,    8    Barb.     18,     A's     children  divided  when  the  youngest  attain  twentf- 
took  a  vested  and  valid  interest  at  his  one,  and  thb  was  held  to  be  a  vested 
death  in  a  gift  made  to  A  for  his  life,  gift,  with  no  suspension  of  alienatSon. 
then  to  A's  widow  until  A's  children  In    McGowan   v.    McGowan,   2    Dner 
should  attain  the  age  of  twenty-one,  and  57,   the    property   was   t%    be  divided 
then  to  A's  children,  to  be  paid  them  at  among  seven  children  by  name,  when 
the  age  of  twenty-one.  In  Titus  v.  Weeks,  the  oldest  attains  twenty-one,  which  wtf 
87    Barb.    186,    where    the    trust    was  held  to  be  at  most  a  suspension  for  one 
to  pay  the  Income  to  designated  persons  life.     In  Am.  Bible  Soc.  sl  Stark,  45 
during  the  minority  of  A,  then  to  B  for  How.  Pr.  160,  the  property  was  given 
life,  with  remainder  to  B's  children,  A's  to  the  widow  for  life,  the  principal  to 
minority  was  held  to  be  an  absolute  term,  remain  entire  until  testator's  oldest  son 
(until  he  ehould  have  become  twenty-one,)  attain  the  age  of  forty  years,  or,  if  both 
and  though  he  died  under  age,  the  first  sons  die  before  the  widow,  to  be  sold  and 
donees  took  for  the  full  term  intended,  divided  at  her  death.    Here  the  sospen- 
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and  apon  the  expiration  of  a  term  of  twenty-one  jeara  aflerwards, 
together  with  (he  number  of  months  equcU  to  the  ordinary  or  bmged  period 
of  getiatifm ;  bnt  the  whole  of  such  years  and  months  to  be  taken  as 

don  depended  on  the  son's  liying  so  long,  Buppert^s     Estate,      1      Tacker      4S0. 
ind  was  held  not  to  be  a  perpetuity.    In  But    a    gift    to    A    and    B    provided 
Stevenson  «.  Lesley,  49  How.  Pr.  229,  they      attain      twenty-one,      and     if 
where  there  was  a  trust  for  the  chil-  both  die  without  issue,  over,  ia  valid, 
dren  of  A  and  the  survivors  of  them,  and  Maurice    v.     G^raham,    S    Paige    4S3. 
the  ehildren  of  B  and  the  survivors  of  In  Tucker  v.  Bishop,  16  N.  Y.  402, «  gift 
them,  to  be  paid  to  each  at  the  age  of  to  testator's  grandchildren — the  income 
twenty-one,  in  equal  shares,  the  income  to  be  applied  to  their  maintenance  during 
to  be  appHed  in  the  meantime  to  their  their  minority,  and  die  principal  to  be 
maintenance,  the  children  took  per  eopito  paid  them  in  equal  shares  at  the  age  of 
SB  tenants  in  common,  and  there  was  held  twenty-one — ^was  heM  to  vest  at  testator's 
to  be  no  perpetuity.    In  Scott  v.  Monell,  death,  and  not  to  be  too  remote;  so,  too, 
1  Bed!    431,    a  trust   for   the   main-  Savage  v.  Bumham,  17 17.  T.  561,  but  in 
tenanoe  of  testator's  widow  for  life,  and  this  case  a  limitatioa  over  on  their  death 
her  two  children  until  they  attain  the  before  twenty-one,  waa  held  too  remote ; 
ige  of  twenty-one,  the  property  to  fall  and  see,  too,  Ludwig  v.  Combe,  1  Mete 
into  the  reaidae  at  the  widow's  death,  was  (Ky.)  128,  where  a  deed  of  emancipation 
held  to  be  a  perpetui^,  as  it  might  possi-  of  a  five-year-old  slave,  to  take  efiect  at 
bly  extend  orer  more  than  two  lives  (if  the  age  of  twenty-five,  both  as  to  her  and 
the  children  died  first).    In  Thompson  «.  such  children  as  she  might  have,  was  held 
deadening,     1     Sandf.    887,    a    trust  to  be  too  remote  as  to  children,  since  she 
for  the  maintenance  of  four   children  might  have  died  more  than  twenty-one 
during  their   minori^,  with   power   to  years  before  such  ehild  became  twenty- 
trurtee  to  sell,  after  the  oldest  child  attain  five,  although  in  fiiet  she  lived  after  her 
the  age  of  twenty-one,  and  duty  laid  on  child  was  nineteen  yean  of  age.    See,  too, 
him  to  do  so,  at  latest,  when  the  youngest  Dyson  v,  Bopp,  29  Ind.  482,  where  the 
child  attain  that  age,  was  held  to  be  a  will  directed  that  the  property  be  sold 
SQspenaion  for  more  than  two  lives,  and  and  the  interest  accumulated  and  paid  to 
void.    In  Field  v.  Field,  4  Sandf.  Ch.  the  heirs  of  the  testator's  children  at  the 
G28,  a  trust    to   pay  annuity  to   testa^  age  of  twenty-one  years,  and  this  was  held 
tor's  widow,  and  for  the  maintenance  of  to  be  a  vested  gift  at  the  testator's  death, 
testator's  children  until  they  attain  the  and  valid.    But  in  Sears  v.  Putnam,  102 
age  of  twenty-two,  and  then  to  divide  part  Mass.  6,  a  gift  to  A  for  twenty-five  years, 
nd  pay  the  income  of  the  remainder  to  and  then  to  his  children,  was  held  void 
them  until  the  sons  respectively  attain  as  a  perpetuity.    In  Fosdick  v.  Fosdick, 
the  age  of  thirty,  and  then  divide  the  6  Allen  41,  a  trust  to  invest  and  aocu- 
balanoe,  to  each  his  separate  share,  waa  mulate  until  testator's  youngest  grand- 
held  to  be  an  undue  suspension  and  void,  child  should  attain  the  age  of  twenty-one. 
So  in  Jennings  «.  Jennings,  5  Sandl  then  to  pay  the  income  to  them  for  the 
17^    a    trust    for     the     maintenance  life  of  the  longest  bver  of  them,  with 
of  three  children  until  they  attain  the  remainder  to  their  heirs,  was  held  to  be 
«ge  of  twenty-one,  and  then  to  divide —  a  perpetuity.    In  Thomdike  v.  Loring,  15 
or  untU  the   youngest   attun  the   age  Gray    891,   an    aecumulation    for.  fifty 
of  twenty-one,  and  then  divide,   Lang  years  waa  held  void  as   a   perpetuity. 
«•   BoplM,    5    Sandl   868;     see    also  In  Davenport  fi  Hania,  8  Grant  164^ 

2k 
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a  term  in  gross,  and  without  reference  to  the  iufaDcy  of  any  person 
whatever,  born  or  en,  ventre  sa  mere.    The  judges  declared  their  unaoi- 

— but  no*  the     mous  Opinion  on  this  point  to  be,  that  such  a  limitatioii 

pcrioQ  of  fires* 

ution.  would  be  void  as  too  remote,  they  considering  twenty-one 

a  gift  for  maintenanoe  of  testator^s  chil-  required  age,  with  a  gift  of  income  obIj 
dren  until  the  youngest  attain  the  age  of  in  the  meantime.    But  this  case  was  not 
twenty-one,  was  held  to  be  void  as  a  followed  in  Fox  v.  Fox,  19  L.  B.,  £q. 
perpetuity.     And  in  Taylor  v.  Mason,  286  (1875),  where  the  age  fixed  for  paj- 
9  Wheat.    826,  where  there  was  a  gift  ment  was  twenty-fiye,  and  would  have 
to   A    on    condition    that    he    change  been  too  remote.    See  also  Peek's  TrostB, 
his   name  to  B  within  twelve  months  16  L.  B.,  Eq.  221  (1873).    Attention  is 
after   attaining  the  age  of  twenty-one,  called  to  the  following  remarks  of  Judge 
and  a  limitation  over  on  breach  of  condi-  Duer,  in  Andrew  9.  Bible  Soc,  4  8aod£ 
tion,  the  limitation  failed  for  remoteness.  156 :      *'  The     distinction     between    t 
In  Wilkinson  v,  Duncan,  30  Beav.  Ill,  a  bequest  of   a  sum  of   money  at  a  ptr- 
trust  to  pay  to  testator's  sons  and  daugh-  ticular   specified    time    and    a   similar 
ters,  each  as  he  or  she  attains  the  age  of  bequest  payable  or  to  be  paid  at  the  same 
twenty-four  years,  is  valid  as  to  those  only  time  is  somewhat  refined  and,  it  is  proba^ 
who  are  three  years  of  age  at  testator's  ble,  seldom  exists  in  the  mind  of  a  testa- 
death.    In  Smith  v.  Smith,  5  L.  B.,  Ch.  tor ;  but  it  is  established  by  so  long  a 
App.  342,  a  gift  to  testator's  children  and  series  of  decisions  that  it  must  now  be  rs- 
grandchildren  living  at  the  death  of  his  garded  as  a  constituent  part  of  the  lav, 
widow,  as  they  shall  attain  the  age  of  which  it  is  our  province  and  doty  to  ad- 
twenty-three,  was  held  too  remote,  be-  minister.    In  the  second  case  the  gift  if 
cause  some  members  of  the  class  might  reserved  and  only  its  payment  pos^pooei 
not  be  in  esss  within  the  legal  period  of  In  the  fiijst  the  gift  itself  is  postponei 
lives  in  being  and  twenty-one  years ;  so,  In  the  language  of  the  books,  the  time  in 
too,  Hale  v.  Hale,  3  L.  B.,  Ch.  Biv.  643,  the  second  case  is  annexed  to  the  pay- 
disapproving  of  Moeley's  Trusts,  11  L.  mentf  in  the  first  to  the  tubsUmce,  of  the 
R.,  £q.  499.    In  Edmonson's  Estate,  5  L.  gift  The  first  is  a  contingent,  the  second, 
B.,  Eq.  389,  a  remainder  to  children  of  a  vested,  legacy.    A  vested  legacy,  where 
the  life  tenant,  **  not  to  be  vested  in  them  the  l^atee  dies  before  the  time  fixed  tof 
until  they  attain  the  age  of  25,"  was  held  its  payment,  passes  to  his  personal  repre- 
to  vest  in  such  children  as  were  living  at  sentatives,  or  if  it  has  been  previoasly 
testator's  death,  defeasible  as  to   those  assigned  by  him,  to  his  assignee.    A  coo- 
who  died  under  twenty-five,  and  subject  tingent,  upon  the  happ^ing  of  the  same 
to  open  for  children  bom  after  testator's  event,  is  wholly  extinguished  and  sinks 
death,  and  was  not  within  the  rule  against  into  the  residuum  for  the  benefit  of  the 
perpetuities.    In  Ashmore's  Trusts,  9  L.  residuary  legatees  or  next  of  kin  and  a 
B.,  Eq.  99,  where  a  life  estate  was  given  previous  assignment   is  necessaril/  d^ 
to  A,  with  remainder  to  be  paid  to  such  feated,  since  every  such  assignment,  u 
of  her  children  as  should  be  living  at  her  otherwise  valid,  is  subject  to  the  9UD» 
death,  and  should  have  then  attained,  or  contingency  as  the  gift  itsell    There  tf 
should  afterwards  live  to  attain,  the  age  however  an  exception  from  the  geosrsi 
of  twenty-one,  with  provision  for  their  rule  that  a  gift  to  take  efiect  at  the  de- 
maintenance  out  of  the  income  in  the  cease  of  a  particular  person  is  oontiQgCB^ 
meantime,  it  was  held  that  the  gift  of  the  during  his  life.   If  during  his  life  a  heoe- 
fund  vested  as  the  children  attained  the  ficial  interest  is  given  to  him  or  toaoj 
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years  as  the  limit,  and  the  period  of  gestation  to  be  alhwed  in  those 
^oases  only  in  which  the  gestation  eosista* 

A  possible  addition  of  the  period  of  gestation  to  a  life  and  twenty- 
one  years,  occurs  in  the  ordinary  case  of  a  devise  or  ^bequest  to  A  (a 

other  penon    in   the   capital   sum   be-  Post  v.  Hoyer,  83  N.  Y.  593 ;  in  tmst  for 
qneathed,  the  l^^acy  is  construed  as  a  testator's  widow  for  life,  then  to  his  chil- 
vested  remainder  and  is  not  defeated  hy  dren  for  their  lives,  and  on  their  death 
the  antecedent  death  of  the  l^^tee.    Bat  leaving  issue  to  pay  the  income  to  such 
it  is  manifest  that  this  exception  is  not  issue  daring  their  minority  and  the  prin- 
applicable  to  the  present  case,  since  under  cipal  at  the  age  of  twenty-one,  and  on 
the  provisions  of  the  will  neither  the  an-  their  death  without  issue,  over— in  this 
noitants   nor  any  other   person  during  case  the  last  limitation  was  held  void,  but 
their  lifetime  had  any  beneficial  interest  the  previous  limitation  to  the  children's 
either  in  the  capital  sum  bequeathed  or  issue  was  valid  as  vesting  in  several  shares 
in  its  income."    It  remains  to  be  noted,  at  the  end  of  two  lives,  the  life  of  the 
that  in  the  construction  of  the  New  York  widow  and  of  the  child  leaving  issue, 
law  of  perpetuities,  a  nmoriiy  is  equiva-  Harrison  v.  Harrison,  36  K.  Y.  643,  af- 
lent  to  a  iifej  and  a  suspension  for  more  firming  42  Barb.  162 ;  in  trust  to  pay  in« 
than  two  minorities  is  a  suspension  for  come  to  A  for  life,  and  at  his  death  to  B 
more  than  two  lives.    Jennings  v.  Jen-  and  C  for  their  lives,  and  the  survivor  of 
nings,  7  N.  Y.  547 ;  Vail  «.  Vail,  7  Barb,  them  for  his  life,  and  at  his  death  to  the 
226 ;    Tayloe  v.  Qould,  10  Barb.   388 ;  children  of  C,  or  if  B  and  C  die  without 
Scott    9.    Monell,    1    Bedf.   431 ;    Mc-  issue,  over — this  being  clearly  a  suspen* 
Sorley    v.    Leary,  4    Sandf.   Gh.  414 ;  sion  for  three  lives,  Knox  v.  Jamesi  47 
Thomas'    Estote,   1    Tuck.   367.     The  N.  Y.  389 ;  income  of  fund  to  testator's 
peculiarity   of  the    New  York   statute  widow  for  life,  then  to  her  two  daughters 
of  perpetuities  (like  that  of  Alabama,)  in  for  their  lives,  and  then  to  their  issue—' 
limiting  the  number  of  lives  in  being,  the  limitation  to  the  daughters  being  good 
within  which  an  estate  must  vest,  has  and  that  to  their  issue  bad,  Van  Schuyver 
given  rise  to  many  cases  in  that  state  to  v.  Mulford,  59  N.  Y.  426 ;  to  A,  B  and  Q 
determine  what  limitations  exceed  this  and  the  survivpr  of  them  for  their  livei^ 
allowanoe  of  two  lives.    The  following  and  the  life  of  the  survivor,  and  on  his 
Ihnitations  have  been  held  to  be  for  more  death,  over,  Banks  «.  Phelan,  4  Barh. 
than  two  lives  in  being,  and  therefore  80;    to   testator's  widow  for   lifo^  then 
tcid:  to  A  and  B  for  life,  and  if  B  die  to  A  and  B  for  life,  and  at  their  death  to 
without  children  to  C  on  his  attaining  the  their  children,  Arnold  «.  Gilbert^  5  Barb. 
4ige  of  twenty-one  years,  Harris  v,  Clark,  190,  3  6and£  CSh.  531 ;  to  A  for  life, 
7  N.  Y.  242 ;  in  trust  for  testator's  widow  at   her   death   to    her    two    daughters 
for  life — ^then  for  as  many  children  as  for  life,  and  for  the  life  of  the  survi- 
testator  may  leave  for  their  lives — with  vor,  and  then  to  their  children,  De  Bar- 
remainder  in  fee  to  their  children,  and  ante    v.  Qott,  6  Barb.   492;   this   will 
power  of  sale  to  trustees  limited  to  cases  has   also   been    construed    in   Kane  «. 
where  it  may  be  necessary  for  payment  Gh)tt,  24  Wend.  641,  and  Gtott  «.  Oook,  7 
of  taxes  or  improvements  on  the  property,  Plsige  534 ;  to  A  for  life,  and  such  chil* 
Amory  v.  Lord,  9  N.  Y.  403 ;  to  three  dren  as  shall  at  her  death  be  living,  and 
grandchildren,  to  take    at   the  age  of  have  attained,  or  shall  attain  the  age  of 
xwenty-one  years,  and  trustee   to   take  twenty-one  years,  (five  children  in  all,)*- 
charge  of  the  property  in  the  meantime,  this  being  construed  to  be  an  estate  to  A 
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makf)  for  life,  and  after  his  death  to  such  of  bis  children  as  shall 
attain  the  age  of  twenty-one  years,  or,  indeed,  in  the  case  of  a  devise 
or  bequest  simply  to  the  children  of  A  (a  male,)  who  shall  attain 

for  life,  with  remainders  to  the  five  chil-  tnut  to  invest  and  divide  income  among 

dren  contingent  on  their  attaining  the  eight  children  for  life,  then  to  their  inoe, 

age  of  twenty-one  years,  and  involving  a  Thorns  v.  Coles,  3   £dw.  CSh.  830;  to 

sospension  during  the  life  of  A  and  the  pay  inoHne  to  four  brothers  fixr  their 

minorities  of  the  five  children,  Tayloe  joint  lives,  and  on  the  death  of  each, 

«.    Gould,     10    Barb.    888;    to    three  among  the  survivors  and  the  children  of 

.children — the  income  to  be  applied  for  the 'deceased  brother^  Colton  «.  Fox,  <> 

their  education,  &c^  during  their  minority,  Hun  49;    lo   testator's  widow  for  life, 

and  the  principal  to  vest  (i.  e^  in  posses-  and  at  her  death  to  sell,  convert  into 

sion,)  at  the  age  of  twenty-one — ^if  all  cash,  pay  certain  l^iaoies  and  divide  the 

three  die  without  issue  to  A,  if  living —  surplus  among  testator's  children— this 

if  A  not  living,  to  B,  if  then  living — and  was  held  void  on  account  of  the  time  that 

if  B  not  living,  to  B's  heirs,  Thompson*  must  intervene  between  the  widow's  death 

9.   Thompson,   28   Barb.    482;    to   tes-  and  the  division  of  the  property  and  the 

tator's  widow  for  life,  then  to  her  daugh-  consequent  suspension,  Manice  «.  Maaioe^ 

ter  A  for  her  life,  and  if  she  die  without  1  Lans.  348 ;   to   pay  annuities  to  all 

children,  and  before  her  husband,  to  him  the  grandchildren  of  A,  B  and  G  until 

for  his  life.  Woodruff  v.  Cooke,  47  Barb,  the  death  of  their  parents— more  than 

804;   to   executors   to   pay   income  in  two — ^Lorillard  v.  Coster,  5  Paige  Ou 

their  discretion   to  A  and   B  for  life,  172;  affirmed,  14  Wend.  286;  in  trust 

and  on  the  death  of  the  survivor,  to  C  for  until  the  youngest  of  testator's  ohild- 

lifo^   with   remainder   to   C7s   children,  ren  and  grandchildren  attaining  the  age 

Westeifield    v,    Westerfield,    1    Bradf.  of  twenty-one  years  shall  have  attained 

187 ; '  to    testator's    widow    for    main-  that  age — there  being  more  than  two  of 

tenance  of  her  family  (consisting  of  more  them — Hawley    e.    James,    16    Wend. 

than  two  children,)  and  after  her  death,  61,  reversing  5  Paige  318 ;  in  trart  to 

executors  to  apply  the  income  for  the  receive   income   for  four  daughten  for 

maintenance  of  the  fomily  until  Febru-  life.  Van  Vechten  v.  Van  Vechten,  8 

aiy,  1840,  De  Kay  v.  Irvjng,  5  Denio  Paige  Ch.  104 ;   for  maintenance  of  tes- 

646,  affirming  9   Paige   521;   in   trust  tator's  widow  for  life,  and  of  her  two 

to  pay  the  income  to  A  for  life,  then  an  children  until  they  attain   the  age  ci 

annuity  to  B  for  life,  and  residue  of  the  twenty-one    years,   Scott   v.   MoneU,  1 

income  to  C  for  life,  and  the  whole  in-  Bed!     431 ;     for     four     minor    chUd- 

oome  after  B's  death  to  C  for  life— after  ren,  not  to  be  sold  until  the  yonngest 

death  of  A,  B  and  C  to  C^s  three  children,  survivor  attain  the  age  of  twenty-one, 

as  soon  as  the  youngest  attain  the  age  of  MoSorley  v.  Learly,  4  Sandf.  Gh.  414 ; 

twenty-one  years,  for  life,  with  renuunder  to  A,  B  and  C  severally,  and  if  they 

to   their  children,  O'Brien  «•  Mooney,  die  childless,  to  the  survivor — (7s  share 

6   Duer  51;    in   trust   to   divide    the  to  be  paid  on  the  death  of  testator's  widow, 

income  equally  among  testator's  heirs,  and  the  other  shares  on  the  sale  of  the 

(and  the  widow  of  any  son,)  and  to  divide  property  in  the  diecretton  of  the  ezecu- 

the  principal  after  twenty-one  years  in  the  tors,  McSorley  «.  Wilson,  4  Sandt  Oh. 

trustee^s  discretion  among  the  testator's  515;    in   trust  to   pay  life  annuity  to- 

heivB  and  the  issue  of  deceased  heirs,  Aand  tohiswife^if  shesurvivehim—ie* 

Graig  «.   Hone,  2   Edw.  Ch.    554;   in  mainder  to  A's  children  as  A  may  i^ 
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majority,  though  not  preceded  by  a  life  interest ;  in  either  case  A  may 
-survive  the  teetator,  and  die  leaving  a  wife  enceinte^  and,  as  such  child 
*^ould  not  acquire  a  vested  interest  until  his  majority,  the  vesting 
^would  be  i>ostponed  until  the  period  of  twenty-one  years  beyond  a  life 
in  being,  with  the  addition,  it  might  be,  of  nine  or  ten  months;  and 
if,  to  either  of  these  hypothetical  cases,  we  add  the  circumstance  that 
A,  the  parent,  were  (as  of  course  he  might  be)  an  infant  en  ventre  m 
mere  at  the  testatoi^'s  decease,  there  would  be  gained  a  double  period 
for  gestation,  (namely,)  one  at  the  commencement,  and  another  at  an 
intermediate  part  of  the  period  of  postponement.  To  treat  the  period 
of  gestation,  however,  as  an  adjunct  to  the  lives  is  not,  perhaps,  quite 

point — and  bj  his  will  A  gave  the  fund  to  Oilman  v.  Beddington,  24  N.  Y.  9 ;  for  a 
trustees  nntil  his  eldest  son  should  attain  hospital  to  be  incorporated  within  two 
the    age  of  fortj-fiye   or   die   (if  that  years,  provided  two  lives  named  in  the 
happen  sooner),  and  then  to  pay  over,  will  shouldfast  so  long,  Burrill «.  Board- 
Thompson  V.  Livingston,  4  Sandf.  539 ;  man,  43  N.  Y.  254 ;  a  deed  in  trust  for 
to   testator's  widow  and  three  children  grantor's  wife  and  children  during  gran- 
until    the   youngest   attain   the  age  of  tor's  life,  with  remainder  at  his  death  to 
twenty-one,  or,  if  he  die  before  that,  until  his  children  then  living,  Bogers  v.  lilleyy 
either    child   attain   that  age,  Thomas'  20  Barb.    639;    in    trust   for   testator's 
Sstate,  1  Tuck.  367;   in  trust  for  tes-  wife   and    minor   children'  during  her 
tator's    three   children,    the    trustee   to  life,  and  remainder  to  such  children  at 
take  the   income   until  they  arrive  at  her  death,  Williams  v,  Conrad,  30  Barb, 
the     age    of    twenty-one,    with    cross-  524;    in  trust   for   maintenance  of  tes- 
remainders  on  their  death  without  issue  tator's    widow   for    life,   then    for    his 
before  coming  into  possession,  and  on  the  three  children  for  life,  (only  two  of  whom 
like   death  of  all,  to  their  heirs.  Wood  were  living  at  the  testator's  death),  Grif- 
«.  Wood,  5  Paige   Oh.  596;   to  A  in  fen   «.    Ford,    1    Bosw.    123;   in    trust 
fee,  and  if  he  have  no  children  who  at-  for  the  support  of  A   and  B— on  the 
tain  the  age  of  twenty-one,  over.  Brown  death  of  either  his  (several)  interest  to  go 
«.     Evans,     34     Barb.     594;     to     five  to  C  for  life— and  at  Cs  death  to  On 
children  for  life,  remainder  to  their  re-  children,  Westerfield   v,  Westerfield,  1 
^pective  children  and  if  they  have  none,  Brad£     137 ;     in    trust    for    testator's 
to  the  survivors,  Persons  v.  Snook,  40  widow   for   life — ^remainder   in   several 
Barb.      144;     Monarque     v.     Bequa,  parts  for  A,  B  and  C  for  lifo — and  on 
53      How.      Pr.     438;      but      contra,  their  death,  over,    Parks   v.   Parks,    9 
BulUey    v.     Be     Peyster,     26    Wend.  Paige  Ch.  107;    in  trust  for  testator's 
-21,  affirming  8  Paige  295,  where  the  first  widow  and  five  minor  children,  to  convey 
limitation  was  for  the  life,  not  of  the  to  the  children  when  the  youngest  attains 
children,  but  their  mother.    Within  two  the  age  of  twenty-one,  or  on  the  death  of 
lives,  valid. — The  following  have  been  A  and  B,  if  that  happen  sooner,  Levy 
lield  to  vest  within  the  prescribed  term  v.    Hart,    54    Barb.    248;    income    to 
of  two  lives  in  being,  and  to  be  valid:  children  (more  than  two)  in  severalty, 
In  trust  for  the  maintenance  of  the  issue  and  on  their  death,  over,  Cromwell  v. 
of  testator's  infont  children  during  the  Cromwell,  2  Edw.  Ch.  495 
Jifu  of  the  two  youngest  then  in  being, 
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correct  It  seems  more  proper  to  say  that  the  rale  of  law  admits  of 
the  absolute  ownership  being  suspended  for  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards,  and  that,  for  the  purposes  of  the  rale,  a 
child  en  ventre  »a  mere  is  considered  aa  a  life  in  being. 

Where  the  vesting  of  a  gift  to  unborn  persons  is  postponed  for  a 
JJ^^JgjJJjJS®*  fixed  term  e^^ceeding  twenty-one  years,  the  gift  is  unques- 
tmSoeediiw  tiouably  void,  although  not  preceded  by  a  life ;  for  the 
JJJJS?"**^       fact  of  the  testator  not  having  availed  himself  of  the 
allowance  of  a  life  does  not  enable  him  to  take  a  larger  number  of 
years.    Thus,  in  Palmer  v.  Holford,  (m)  where  a  testator  bequeathed 
a  sum  of  stock  upon  trust  to  raise  an  accumulated  fund,  and  to  trans- 
fer such  fund  unto  all  and  every  the  child  and  children  of  his  son  C.  T» 
EL,  who  should  be  living  at  the  expiration  of  twenty-eight  years,  to 
be  computed  from  the  testator's  decease,  except  an  eldest  or  only  son ;. 
and  in  case  no  such  child  should  be  then  living,  then  to  the  children 
then  living  of  J.  S.,  another  son ;  and  in  default  of  such  child  to  J.  S., 
if  living,  and  so  on  to  the  children  of  two  daughters  whom  he  named, 
with  the  like  substitution  of  those  daughters;  Sir  J.  Leach,  M.  R.,. 
said — ^^The  expressed  intention  of  the  testator  is  that  all  the  children 
of  his  son  C.  T.  H.,  other  than  an  eldest  son,  should  take  who  were 
living  at  the  expiration  of  twenty-eight  years,  and  that  no  person 
should  take  before  that  period.     If  C.  T.  H.  had  such  children  bom 
to  him  at  any  time  within  seven  years  from  the  ^testator's  death,  then 
the  vesting  of  the  interests  of  such  children  who  were  unborn  at  the 
death  of  the  testator  would  have  been  suspended  for  more  than  twenfr- 
one  years,  and  the  gift,  therefore,  is  too  remote  and  void ;  and  the 
gifts  over  not  being  to  take  efiect  until  after  the  same  period,  which  i» 
too  remote,  are  necessarily  void  also,  (n) 

llie  principle  of  the  above  case  clearly  applies  where  any  the  most 
inconsiderable  addition  is  made  to  the  term  of  twenty-one  years ;  there- 
fore a  gift,  the  vesting  of  which  is  postponed  for  twenty-one  years  and 
a  day,  is  void. 

(m)  4  Buss.  403;  [and  see  Speakman  gencjof  J.  S.  being  alive  at  the  expiration 

V.  Speakman,  8  Hare  180.  of  the  twenty-eight  yean,  was  necesnnif 

(n)  It  will  be  perceived  that  all  the  confined  to  a  life  in  being:  this  was  in 

gifts  over,  including  the  gift  to  J.  S.  him-  accordance  with  the  general  role  hereafter 

8el(  were  held  void,  though  the  vesting  noticed,  that  every  gift,  limited  after  a 

of  that  gift  being  subject  to  the  contin-  gift  void  for  remoteness,  is  also  void. 

[*264] 
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[In  deciding  the  question  of  remoteness,  the  state  of  circumstances 
at  the  date  of  the  testator's  death,  and  not  their  state  at  ^^^^  ^  ^ 
ihe  date  of  the  will,  is  to  be  regarded.    Thus,  if  a  testa-  SSS^ta.- 
tor  bequeaths  money  in  trust  for  A  for  life,  and  after  his  ***o'f'"<*«^*^- 
death  for  such  o^  his  children  as  shall  attain  the  age  of  twentj-five, 
which  latter  trust  would  be  void  if  the  testator  were  to  die  before  A ; 
yet  if  A  should  die  before  the  testator  leaving  children,  of  whatever 
1^,  the  trust  will  be  good,  since  it  must  of  necessity  vest  or  fail  within 
lives  in  being,  viz.  the  lives  of  the  children.]  (o) 

To  the  test  of  the  rule  settled  by  Cadell  v.  Palmer,  every  gift  of 
real  or  personal  estate,  by  will  or  otherwise,  must  be  brought     The 
application  of  such  test  instantly  shows  that  an  executory  An  uaoatory 
limitation  to  arise  on  an  indefinite  failure  of  issue  of  any  on  an  inden- 

/  °^**  fidlure  of 

person  living  or  dead,  is  void  for  remoteness ;  [p)^^  though  *"tt«t  void, 

(o)  Yanderplank  v.  King,  8  Hare  17 ;  held  to  be  within  the  rale  against  per- 
Faulkner  v.  Daniel,  Id.  216 ;  Williams  v.  petuities,  and  void.    See  Morgan  v,  Mor- 
Teale,  6  Hare  251 ;  Peard  v.  Kekewich,  gan,  6  Da/  517 ;  Fisk  v.  Keene,  35  Me. 
15  BeaT.  173;  Soathera  v.  WoUaston,  16  349;  Malcolm  v.  Malcolm,  3  Cush.  472; 
Beav.  166, 276 ;  Gattlin  v.  Brown,  11  Hare  Nightingale  v.  Burrell,  15  Pick.  154 ;  Gon- 
382.    The  point  is  now  never  contested ;  diet  v.  King,  2  Beas.  375 ;  Ackerman  v. 
lee  e.  ^.  8  Ch.  D.  645.    The  doubts  once  Vreeland,  1  McCart.  23 ;  Tator  v,  Tator, 
entertained  (10  Hare  112)  in  consequence  4  Barb.  431 ;  Hunter  v.  Hunter,  17  Barb, 
of  what  appeared  to  be  a  contrary  decision  25;  Ferris  v,  Gibson,  4  £dw.  Ch.  707; 
in  Harris  v.  Davis,  1  Ck)ll.  416  (where  Ck)nklin  v.  Ck)nklin,  3  Sandt  Ch.  64; 
however  the  question  was  not  presented  Patterson  v.  Ellis,  11  Wend.  259;  Miller 
in   this  yiew),  must  be   considered    as  v.  Macomb,  26  Wend.  229 ;  Bice  v.  Satter^ 
removed.]  while,  1  Dev.  &  Bat.  £q.  69 ;  Toman  v. 
(p)  Badger   v.    liojd,    1  Salk.  232;  Dunlop,  18  Penna.  St.  72;  Vaughan  v. 
Moore  v,  Parker,  1  Ld.  Baym.  37 ;  Lady  Dickes,  20  Penna.  St  509 ;  •  Haines  v. 
Lanesborough  v.  Fox,  Cas.  t.  Talb.  262;  Witmer,  2  Yeag.  400;  Mazyck  «.  Van- 
[Lepine  v.  Ferrard,  2  B.  &  My.  378;  derhorst,  1  Bailey  £q.  48;    Postell  v. 
Carter  v.  Bentall,  2  Beav.  551 ;  Harding  Poetell,  1  Bailey  £q.  390;  Criiger  v.  Hey- 
V.  Nott,  7  £.  &  B.  650.]    But  remember  ward,  2  Desaus.  94;  Presley  v.  Davis,  7 
Stat.  1  Vict.,  c  26,  {  29,  as  to  wills  made  Bich.  L.  105 ;  McCorkle  v.  Black,  7  Bich. 
since  1837.  L.  407 ;  Lyon  v.  Walker,  8  Bich.  L.  307 ; 
15.  The  old  rule  of  the  common  law  Curry  v.  Sims,  11  Rich.  L.  489 ;   Hamner 
that  a  limitation  over  on  failure  of  issue  v,  Hamner,  3  Head  398 ;  Brattleboro'  v, 
meant  upon  indefinite  failure  of  issue,  Mead,  43  Vt  556;  Webster  v.  Parr,  26 
has  been  changed  by  statute  in  many  Beav.  236;  Fisher  v.  Webster,  14  L.B.,£q. 
states.     (See  chapter  41,  post.)    But  prior  283.  But  the  rale  does  not  apply  to  a  fail- 
to  such  change,  and  in  states  where  no  such  ure  of  ''children,"  McLeod  v,  Dell,  9  Fla. 
change  has  been  made,  limitations  over  427 — ^nor  where  there  is  anything  in  the 
on  indefinite  failure  of  issue  have  been  context  to  make  it  appear  that  the  testa- 
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it  16  to  be  observed,  that  in  this  and  all  other  cases^  if  the  execatoiy 
— unieas  en-  devise  is  [in  defeasance  of  or  immediately]  sabsequent  to 
estate  tail.  an  estate  tail,  it  will  be  good,  because  the  power  whidi 
resides  in  the  owner  of  that  estate  to  destroy  all  [defeating  or]  posfcerim' 
limitations,  executory  as  well  as  vostedi  takes  the  cas^  out  of  the  mis- 
chief of,  and  consequently  out  of  the  rule  against,  perpetui^es.  {qj 
Thus,  if  a  i)erson,  by  deed  or  will,  creates  an  estate  tail,  and  annexes 
to  it  a  proviso  divesting  the  estate  in  favor  of  another  in  case  the 
devisee,  or  his  issue  in  ^tail,  should  at  any  time  thereafter  n^lect  to 
assume  the  name  and  bear  the  arms  of  the  testator,  or  in  case  another 
property  should  at  any  future  time  devolve  to  him  or  them,  or  on  any 
other  such  event ;  this  executory  limitation,  though  it  would  have  been 
clearly  void,  if  engrafted  on  an  estate  in  fee-simple,  is  good  as  applied 
to  an  estate  tail,  (r) 

[But  to  bring  the  case  within  this  saving  the  event  must  be  one 
which  will  necessarily  happen,  if  at  all,  at  or  before  the  determination 
of  the  previous  estate  tail ;  otherwise  there  will  or  may  be  an  interval 
during  which  the  executory  devise  will  be  indestructible,  and  the  limi- 
tation will  consequently  be  void  ab  initio,  («) 

But  the  remoteness  of  the  event  upon  which  a  remainder  after  an 
DifRsreaoe  estate  tail  is  to  vest  is  immaterial,  since  it  is  always  barnk 
ezeouuny,         ble  80  long  as  the  estate  tail  continues:   and  if,  bdng 

oeviee  micI  a  , 

tviaaiaafK,  uubarrcd,  it  is  not  vested  when  the  latter  determines,  it 
fails  for  want  of  a  particular  estate.  Thus,  in  Jack  v.  FetherstOD,(0 
Jack «.  Petheiw  ^8**^*  wcrc  limited  by  settlement  to  T.  S.  W.  for  life^ 
^^^'  with  remainder  to  his  first  and  other  sons  in  tail  male, 

tor  intended  a  definite  fSidliire  of  inae  on  eon,  72  Penna.  St  87 ;  Smmenmn  % 

the  death  of  the  first  taker :  issue  spoken  Wolfe,  4  Rich.  L.  829 ;  Badger  «.  Hardin, 

of  as  children,  McLeod  v.  Dell,  9  Fla.  6  Rich,  L.  149. 

427 ;  Matthis  «.  Hammond,  6  Rich.  L.  (9)  GulUver  v.  Ashbj,  4  Burr.  1929) 

399 ;    death    without   issue    wnder   a^«  [ Att,-G€n. «.  Miller,  8  Atk.  Ill ;  a«  to  » 

or  htfoftt  marriage^  Jones  v.  Sothoron,  10  charge  subsequent  to  an  estate  tail,  Good- 

GiU    A   J.    187 ;    Adams    v,    Chaplin,  win  v.  Qark,  1  Lev.  36 ;  Faulkner  r. 

1  HiU  Eq.  (S.  C.)  265;  limitation  over  to  Daniel,  3  Hare  199;  Moree  «.  Ormonde 

gurvmr  on  death  of  first  taker  without  1  Russ.  382;  Bristow  v.  Boothbj,  2  8.  A 

issue,     Moffat    v.     Strong,    10    Johns.  St.  465.] 

12 ;  Carson  v.  Kennerly,  8  Rich.  L.  259.  (r)  Nioolls  «.  Sheffield,  2  B.  G  C  216; 

Sec,  also,  Brashear  v.  Maoey,  3  J.  J.  Carr  9,  Earl  of  Erroll,  ft  East  58;  ^ 

Marsh.    91 ;    Armstrong   v,  Armstrong,  of  Scarborough  v.  Doe  d.  Saville^  8  A4 

14  B.  Mon.   333;    Simmonds   v.    Sim-  A  Ell.  897. 

monds,    112    Mass.    157;    Stevenson    v.  [(«)  Banks  0.  Holme,  sUted  below. 

Evans,  10  Ohio  St.  307 ;  Berg  v,  Ander-  (0  2  Huds.  A  Br.  820. 

[*255] 
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and  for  default  of  such  issue  male,  and  in  case  of  issue  ^Jiy^^^* 
female  only  of  T,  S.  W.,  to  T.  S.  W.  in  fee,  and  in  case  ^^i^^ 
<}ffaibure  of  umie  of  T.  S.  W.,  then  further  limitations  *«>«™*^ 
were  made.  It  was  argued  that  the  ultimate  limitations  being  deferred 
till  a  general  failure  of  issue  of  T.  S.  W.,  while  previous  estates  were 
limited  to  bis  issue  male  only,  were  too  remote ;  but  Bushe,  C.  J.,  said 
that  tills  objection  was  in  some  degree  founded  on  a  misapprehension 
of  Mr.  Feame's  meaning,  and  in  not  distinguishing  Uve  limitation  from 
4he  event:  the  event  might  be  such  that  it  might  happen  either  before 
or  after  the  future  estate  was  to  vest,  and  yet  the  possibility  it  might 
happen  after  did  not  affect  the  nature  of  the  limitation.  So  that  the 
remoteness  of  the  event  is  immaterial,  if  the  estate  is  not  too  remote. 

In  Cole  V.  Sewell  (u)  the  same  question  arose  as  to  the  validity  *of 
estates  limited  by  deed  to  take  effect  in  case  of  a  general 
failure  of  issue  by  way  of  remainder  after  previous  estates 
tail  limited  to  some  only  of  such  issue.     Lord  St.  Leonards  (then  L. 
O.  Ir.)  said  :  '^  As  to  the  question  of  remoteness,  at  this  time  of  day  1 
was  very  much  surprised  to  hear  it  pressed  upon  the  court,  because  it 
is  now  perfectly  settled,  that  where  a  limitation  is  to  take  effect  as  a 
remainder,  remoteness  is  out  of  the  question :  for  the  given  limitation 
is  either  a  vested  remainder,  and  then  it  matters  not  whether  it  ever 
vest  in  possession,  because  the  previous  estate  may  subsist  for  centuries, 
or  for  all  time ;  or  it  is  a  contingent  remainder,  and  then,  by  the  rule 
of  law,  unless  the  event,  upon  which  the  contingency  depends,  happen 
so  that  the  remainder  may  vest  eo  instanU  the  preceding  limitation 
determines,  it  can  never  take  effect  at  all.    There  was  a  great  difficulty 
in  the  old  law,  because  the  rule  as  to  perpetuity,  which  is  a  compara- 
tively modem  rule  (I  mean  of  recent  introduction,  when  speaking  of 
the  laws  of  this  country,)  was  not  known,  so  that,  while  contingent 
remainders  were  the  only  species  of  executory  estate  then  known,  and 
ases,  and  springing  and  shifting  limitations  were  not  invented,  the  law 
<Hd  speak  of  remoteness  and  mere  possibilities  as  an  objection  to  a* 
remainder,  and  endeavored  to  avoid  remote  possibilities :  but  since  the 
establishment  of  the  rule  as  to  perpetuities,  this  has  long  ceased,  and 
no  question  now  ever  arises  with  reference  to  remoteness ;  for  if  a 
limitation  is  to  take  effect  as  a  springing,  shifting,  or  secondary  use, 
not  depending  on  an  estate  tail,  and  if  it  is  so  limited  that  it  may  go 

(«)  4  D.  &  War.  1,  corrected  by  the  judge  himself  and  difiering  in  some  ma- 
(erial  passages  from  2  Con.  &  L.  344. 

[*256] 
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bejond  a  life  or  lives  in  being  and  twenfy-one  years  and  a  few  months^ 
equal  to  gestation^  then  it  is  absolutely  void ;  but  if^  on  the  other  hand, 
it  is  a  remainder^  it  must  take  effect^  if  at  all^  upon  the  determinatiou 
of  the  preceding  estate.    In  the  latter  oase,  the  event  may  or  may  not 
happen  before  or  at  the  instant  the  preceding  estate  is  determined,  and 
the  limitation  will  fail,  or  not^  according  to  that  event.    It  may  thus 
be  prevented  from  taking  effect,  but  it  can  never  lead  to  remoteness. 
That  objection,  therefore,  cannot  be  sustained  against  the  validity  of  a 
contingent  remainder.     If  the  remainder  over  had  been  r^ularly  in 
default  of  issue  male  of  the  daughters,  it  would  have  taken  efiect  when 
and  if  that  failure  happened.     Now  the  remainder  over  is  in  de&nlt 
of  issue  generally,  but  it  can  only  take  effect  when  and  if  there  is  a 
failure  of  issue  male,  that  is,  upon  the  r^ular  determination  of  the 
previous  estate;   there  is  no  distinction  in  the  point  of  ^perpetnitf 
between  the  limitations,  either  only  can  take  effect  at  the  same  period. 
The  simple  distinction  is,  that  although  the  event  happen,  the  latter 
gift— Kiepending  upon  the  contingency — ^may  never  take  effect;  but 
that  introduces  no  question  of  remoteness.'^    In  a  sulisequeiit  |)art  of 
his  judgment,  after  citing  a  passage  from  Coke  litt  378,  which  speab 
of  a  remainder  (^i)endii]g  on  the  contingency  of  one  man  dying  before 
another  as  being  '^a  common  ])ossibility,'^  he  continued:     ^'The  con- 
cluding words  show  that  in  those  early  times  they  were  looking  to  the 
period  when  the  contingency  might  arise.     The  efiect,  however,  of  the 
modem  rule  against  perpetuities  has  been  to  render  this  doctrine  obeo- 
*  lete,  although  it  has  rendered  void  successive  life  estates  to  suooessive 
unborn  classes  of  issue.     In  Nicolls  v,  SheflSeld  {x)  the  court  held  that 
a  proviso  for  shifting  an  estate  after  an  estate  tail  was  valid ;  and  Lord 
Kenyon  would  not  listen  to  an  argument  founded  on  remoteness, 
because  the  limitation  over  might  at  any  time  be  barred  by  the  pre- 
vious tenant  in  tail.''     He  therefore  held  the  remainder  good.    This 
decision  was  affirmed  in  D.  P.  (y)     Lord  Cottenham  olxserved:  "It  i» 
said  that  this  last  limitation  is  too  remote,  because,  there  being  no  pre- 
vious limitation  to  issue  generally,  there  might  be  a  failure  of  all  the 
prior  limitations  and  yet  issue,  as  in  the  case  of  a  son  of  a  daughter, 
might  exist,  so  that  this  last  limitation  wotild  not  take  effect.    But  if 
this  be  a  remainder  it  would  be  barrable,  (z)  and  the  objection  there- 

(x)  2  B.  G.  C.  215.  have  been  the  case  with  an  executory 

ly)  2  H.  L.  Gas.  186.  limitation,  e.  g.  when  the  estates  tail  had 

(f )  This  must  be  taken  to  mean  **  al-  determined,  see  Banks  v.  Holme,  ti^  P* 

ways  barrable,"  which  would  not  alway9  *261. 
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fore  would  not  arise.''  He  then  went  on  to  show  that  the  limitation 
in  question  was  a  remainder  limited  on  a  oontingency,  and  iher^<yre 
good. 

So  in  Doe  d.  Winter  v,  PerralA,  (a)  where  the  devise  was  to  I.  C.  in 
tail  male,  with  remainder  to  the  first  male  heir  of  the 

Doe  9.  Pwntt. 

branch  of  R.  C.'s  family  who  lived  at  ^,  the  branch  of 
R.  C's  fiunily  who  lived  at  H.  might  have  consisted  for  an  indefinite 
time  of  females  only :  so  that  the  gift  to  the  first  male  heir  who  shoald 
oome  into  existence  was  too  remote^  had  it  not  been  limited  by  way  of 
contingent  remainder;  but  being  so  limited,  no  doubt  of  its  validity 
was  expressed  on  this  ground ;  the  only  question  was,  who  was  meant 
by  "  first  male  heir." 

The  judgment  of  Lord  St.  Leonards  in  Cole  v.  Sewell  has  *been 
criticised,  (6)  as  if  it  had  asserted  that  contingent  remain-  BMn^rksoa 
ders  were  in  no  case  subject  to  the  rule  against  perpetui-  ^'^^•••Seweii- 
ties,  being  sufficiently  restricted  by  the  rule  which  requires  them  to 
vest,  if  at  all,  at  or  before  the  determination  of  the  particular  estate. 
But  this  does  not  appear  to  have  been  his  real  meaning.  He  nowhere 
says  that  the  event  upon  which  the  preceding  particular  estate  (upon 
which  the  contingent  remainder  is  to  depend)  is  lin)^ted  to  ddermine 
need  not  be  within  the  limits  allowed  by  the  rule.  On  the  contrary, 
he  says,  ''The  modern  rule  against  perpetuities  has  rendered  void 
successive  life  estates  to  successive  unborn  classes  of  issue,''  (o)  and  (as 
he  has  since  remarked)  (d)  he  relied  on  the  previous  estate  tail.  The 
rule  here  referred  to  prevents  the  existence  of  a  particular  estate  which^ 
by  enduring  to  a  too  remote  period,  might  support  a  too  remote  con- 
tingent remainder ;  while  in  the  case  before  him  the  estate  tail  removed 
all  question  of  perpetuity.  The  event  upon  which  the  particular  estate 
is  to  determine  need  not  be,  and  in  Cole  v.  Sewell  was  not,  the  same  as 
the  event  upon  which  the  contingent  remainder  is  to  arise :  and  the  L. 
C.'s  judgment  is  directed  only  to  show  that  where  the  former  event  is 
not  obnoxious  to  the  rule  against  perpetuity,  the  remoteness  of  the 
latter  event  is  immaterial.  It  is  quite  consistent  with  the  very  words 
of  his  judgment,  and  is  required  indeed  by  the  general  tenor  of  it,  to 
hold  with  Sir  W.  P.  Wood  {e)  that  "  a  contingent  remainder  cannot  be 
limited  as  depending  on  the  termination  of  a  particular  estate  whose 
determination  will  not  necessarily  take  place  within  the  period  allowed 

(a)  9  G].  A  Fin.  606.  G.  170. 

[(6)  See  Appendix  A.  (d)  Law  of  Prop.,  p.  120. 

(e)  See  above,  p.  »267,  and  2  D.,  M.  A        (e)  11  Hare  374,  376. 
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bj  law ;''  and  that  ^^  a  ]>erfectl7  aocarate  statement  of  the  law  is  made 
in  the  able  argament  of  Mr.  Preston  in  Mogg  v,  Mogg,  (/)  where  he 
says  'a  gift  to  an  unborn  child  for  life  is  good  if  it  stops  there,  bat  if 
a  remainder  is  added  to  his  children* or  issue  as  purchasers  it  is  not 
good^  unless  there  be  a  limitation  of  the  time  within  which  it  is  to 
take  effect :' "  thus  oonneetii^,  if  not  identifying,  the  rule  against  p^- 
petnities  with  the  rule  which  prohibits  the  limitation  of  successive 
estates  to  successive  unborn  classes  of  issue.]  (g) 

*A  term  of  years  (like  any  other  estate)  may  be  made  expectant  by 
Ttimciymn,  way  of  remainder  on  an  estate  tail:  but  sometiiDes  it 
rior  or  pr«oe-     haupcDS  that  the  term  is  so  limited  as  to  render  it  hard  to 

dent  to  estate  i      i        .     .        i       . 

^^'  say  whether  it  is  ulterior  or  precedent  to  the  estate  tail. 

If  the  term  is  precedent  to  the  estate  tail^  of  course  it  cannot  be 
defeated  by  the  acts  of  the  tenant  in  tail :  (A)  and  in  such  case,  if  the 
trusts  of  the  term  are  not  to  arise  until  the  failure  of  issue  under  the 
entail,  those  trusts  are  necessarily  void.  As,  in  Case  v.  Drosier,(f3 
where  a  testator  devised  his  estates  at  M.  and  T.  to  trustees  for  500 
years^  upon  the  trusts  after  declared,  and  he  then  devised  the  M.  estate, 
subject  to  the  term,  to  A.  for  life,  with  remainder  to  his  sons  and 
daughters  in  tail,  in  strict  settlement,  in  the  usual  manner,  with 
remainder  to  B.  and  his  sons  and  daughters,  in  like  manner.  He  then 
devised  the  T.  estate  in  a  similar  manner,  except  that  B.  was  put  in 
the  place  of  A.  And  the  testator  declared  the  trusts  of  the  term  of 
^00  years  to  be,  for  the  purpose  (among  others)  of  raising  portions  for 
two  granddaughters,  payable  at  twenty-one,  and  further  porUcns,  in 
case  either  A:  or  B,  should  die  wUhout  ieeue^  and  all  which  were  to  sink 
in  case  they  died  under  age  and  unmarried.  Lord  Langdale,  M.  B., 
thought  that  the  words  "  without  issue ''  meant  without  issue  who  were 
objects  of  the  prior  limitations ;  but  as  this  might  be  a  remote  event, 
and  as  there  were  no  means  by  which  the  charges  would  be  barred,  the 
trusts  could  not  be  supported.  "They  depend,"  he  observed,  "on a 
term,  and  that  term  is  precedent  to  the  estates  tail,  so  that  after  a 

(/)  1  Mer.  664.  of  B.  P.  264;  Appendix  F,  9th  ed.    Bot 

(g)  See  Gilbert  Usee,  n.  hy  Sugd.,  p.  see  Cadell  v.  Palmer,  stated  on  this  pointi 

260.    Mr.  Joshaa  Williams  treats  the  two  po9t  p.  *279. 

rules   as  independenty  and   denies   the  (A)  Sales  v.  Conn,  4  Sim.  65. 

validity  of  such  successiye  limitations,  (t)  2  Kee.  764,  [affirmed  by  Lord  Oo^ 

jdthough  restricted  as  suggested  by  Mr.  tenham,  6  Mj.  &  Cr.  246.    See  Sykes  «. 

Preston.    He  gives  a  specimen  of  such  Sykes,  L.  B.,  13  £q.  56,  ace.] ;  and  see 

limitations  which  he  considers  to  be  un-  Hayes'  Introd.  voL  1,  p.  185,  toL  8;  p> 

precedented,  and  therefore  invalid,  Law  170,  n.,  6th  ed. 
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reoovery  by  a  tenant  in  tail,  there  wonld  remain  a  term  and  a  trust  to 
be  perfbrnaed ;  a  trust  which  could  not  be  defeated,  and  a  term  which 
cannot  be  destroyed/' 

[Of  ooorae  it  is  not  the  mere  limitation  of  an  estate  tail — as,  to  the 
first  son  of  A,  who  never  has  a  son, — ^but  the  vesting  of  it  in  the 
devisee,  which  protects  the  trusts  of  the  subsequent  term.  On  the  death 
of  A  without  having  had  a  son  the  trusts  will  be  good  or  bad,  or,  (if 
severable)  some  good  and  some  bad,  according  as  they  are  within  or 
without  the  limits  set  by  the  rule  against  perpetuity.]  (k) 

The  question,  whether  an  executory  limitation  was  precedent  *or 
subsequent  to  an  estate  tail,  was  much  discussed  in  Doe  d.  Szwmiorj 
Lumley  v.  Earl  of  Scarborough,  (/)  where  lands  were  whether  pre- 
devised  to  A  for  life,  with  remainder  to  his  first  and  other  •uhMquent. 
sons  in  tail,  remainders  over,  with  a  proviso,  that  if  the  earldom  of  S. 
should  descend  upon  A  or  any  of  his  sons,  within  the  period  of  certain 
lives,  or  within  the  term  of  twenty-one  years  after  the  decease  of  the 
survivor,  his  or  their  estate  should  cease,  and  the  lands  remain  over  a» 
if  he  or  th^  were  dead  without  issue.    The  eldest  son  of  A  suffered 
a  common  recovery,  and  A  joined  in  the  conveyance  for  the  purpose 
of  making  a  tenant  to  the  prasoipe.    The  earldom  afterwards  devolved 
upon  A.     It  was  held  in  the  Exchequer  Chamber  (m)  (reversing  a 
dedsion  in  B.  R.,)  that  the  executory  limitation  was  barred ;  the  court 
being  of  opinion,  that  this  was  a  mere  proviso  for  the  cesser  of  the 
old  estates  created  by  the  will  to  which  it  applied,  so  as  to  accelerate 
and  let  in  the  enjoyment  of  the  remainders  over,  and  not  (as  had  been 
considered  in  the  court  below)  the  creation  of  any  new  estate.    The 
judges  in  B.  B.  were  of  opinion  that  the  proviso  operated,  not  by  way 
of  determining  or  defeating  the  estate  tail  of  the  son  of  A,  but  ante- 
cedently to  that  estate,  by  preventing  the  estate  tail  from  ever  taking 
eflfect;  and  that  the  persons  entitled  in  remainder  had  two  distinct 
estates,  one  of  which  was  antecedent,  and  the  other  posterior  to  the 
estate  tail,  and  consequently,  that  the  former  could  not  be  affected  by 
the  recovery. 

(h)  Tregonwell  «.  I^denliflm,  3  Dow  See  aa  to  the  last  point,  ch.  AVUi.,  }  2. 

IH  where  all  the  tnuts  were  held  void  (I)  3  Ad.  A  £11.  2,  4  Kev.  A  M.  724. 

except  the  trast  to  nise  the  money,  and  (m)  8  Ad.  &  Ell.  897. 
the  money  was  held  to  leaolt  to  the  heir. 
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The  same  species  of  reasoning  bj  which  a  remainder  or  an  executory 
wheth«ra  re-    limitation,  to  arise  on  the  determination  of  an  estate  tail, 
iidertrua^ie,    is  Supported,  might  seem  to  have  applied  to  a  oontingent 
remoteoow.       remainder,  which  was  formerly  liable  to  be  destroyed  by 
the  act  of  the  owner  of  the  preceding  estate  of  freehold,  no  estate 
being  interposed  for  its  preservation ;  but  the  writer  is  not  aware  of 
any  authority  for  the  application  of  the  doctrine  to  such  cases.    If 
therefore  freehold  lands,  of  which  the  l^al  inberitanoe  was  in  the 
testator,  were  devised  to  A  for  life,  with  remainder  to  his  eldest  eon 
who  should  be  living  at  his  decease,  for  life,  with  remainder  in  fee  to 
the  children  of  such  eldest  son  who  should  be  living  at  his  (the  son's) 
decease:   although  A  in  his  lifetime  might  have  destroyed  all  the 
remainders,  and  the  eldest  son,  after  his  (A's)  decease,  might  have 
destroyed  the  ultimate  remainder  in  fee  devised  to  his  children,  with- 
out being  amenable  either  at  law  or  in  equity  to  the  persons  whose 
estates  were  thus  destroyed,  such  ultimate  remainder  would,  neverthe- 
less, have  *been  void  for  remoteness  (n)  on  the  ground  that  the  destruc- 
tion in  these  cases  was  effected  by  what  the  law  called  a  tortioas  or 
wrongful  act,  (though  it  was  wrong  without  a  remedy,)  the  perpetmtioD 
Effect  of  8  and  ^^  which  was  uot  to  be  presumed.     [And  now  the  statute 
«  vicu,  C.106.     8  and  9  Vict.,  c  106,  §  8,  which  has  deprived  the  owner 
of  the  previous  estate  of  freehold  of  the  power  of  destroying  the  con- 
tingent remainders  depending  on  it^  has  also  deprived  those  remainderB 
of  any  validity  they  might  have  derived  from  their  destructibiliiy. 

The  devise  of  an  estate  in  reversion  may,  it  seems,  be  void  for 
A  deviae  of  a  remoteness  when  a  devise  of  an  estate  in  remainder  would 
Cr^SdwheT  ^^^'  -^  reversion  is,  in  fact,  a  present  interest^  since  it 
of'lf^^dS?  carries  tlie  service  and  rent  (if  any)  during  the  subsistenoe 
TTouidbegood.  Qf  ^jjg  particular  estate ;  (o)  and  a  devise  of  it,  therefow^ 
contingently  on  a  future  event  is,  like  a  similar  devise  of  any  other 
estate  in  possession,  an  executory  limitation  which  need  not  vest  eo 
inatanii  that  the  particular  estate  determines,  and  is  void  if  the  eveat 
be  too  remote.  Thus,  in  Bankes  v.  Holme,  {p)  where  a  settlor,  having 
the  reversion  in  fee  expectant  on  a  failure  of  issue  male  of  his  sons 
and  issue  general  of  his  daughters,  devised  it  on  the  oontingencjr  of 

[(n)  Or  bv  the  rule  already  noticed  Lloyd,  1  Ld.  Baym.  523 ;  Bac  Uaet  46i 

which  forbids  the  giving  of  an  estate  for  46,  cited  Saud.  Uses^  ch.  IL,  v.  & 

life  to  an  unborn  person,  with  remainder  (p)  1  Buss.  394,  n. ;    81;^  Law  of 

by  purchase  to  his  issue.]  Prop.  361;.  and  see  Doe  p,  Foonflnan, 

(0)  Preston  on  Meiger,  246 ;  Badger  v,  DougL  486. 
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there  being  do  child  or  children  of  his  wife  bj  him  begotten,  or  (as 
eventaally  happened)  of  there  being  such,  but  all  of  them  dying  with- 
out issue ;  it  was  held,  that  the  devise  was  too  remote  and  void,  {q) 
If  the  devise  in  this  case  had  been  such  as  to  create  a  remainder  in  fee, 
such  remainder  could  only  have  taken  eflPect  in  case  the  general  failure 
of  issue  had  happened  simultaneously  with  the  determination  of  the 
estates  tail  to  the  sons  and  daughters,  (r)  and  up  to  that  time  would 
have  been  barrable,  and  therefore  not  too  remote.  The  devise  of  the 
reversion  on  the  other  hand,  though  barrable  during  the  subsistence 
of  the  estates  tail,  would  not  necessarily  have  always  been  barrable, 
since,  taking  effect  as  it  did  by  way  of  executory  devise,  it  must,  if 
held  valid,  have  awaited  the  time  when  the  issue  general  failed;  an 
indefinitely  long  period  might  thus  elapse  between  the  determination 
of  the  estates  tail  and  the  failure  of  issue  general,  during  which  the 
reversion  would  have  descended  in  fee  to  the  testator's  heir,  who  could 
not  have  "^barred  the  executory  gift,  and  the  rules  against  perpetuity 
would  have  been  infringed.  («) 

Contingent  remainders  of  copyholds  were  governed  by  the  same 
rules  as  contingent  remainders  of  freeholds,  except  that  HowfiurBMn* 

®  .11  rule  applioftW* 

the  former  were  not  liable  to  destruction  by  the  owner  of  to  oopyhoidiL 
the  previous  estate.  {()    The  statute  8  and  9  Vict,  c.  106,  by  depriv- 
ing the  owner  of  a  previous  estxite  in  freeholds  of  this  power,  has 
removed  the  only  point  of  difference  between  contingent  remainders  in 
lands  of  those  tenures,  (u) 

Contingent  remainders  (or,  more  properly,  executory  interests)  of 
trust  or  equitable  estates  are  not  sovemed  by  the  same  Adiflbrentnue 

<7  a'  appliw  to  con- 

rule  as  contingent  remainders  of  legal  estates ;  for  they  do  ttngeirt  umit*. 

not  necessarily  vest  or  fail  upon  the  determination  of  the  jj  '•^g^* 
previous  estate,  but  await  the  happening  of  the  contingency  in*«»«"** 
on  which  they  are  limited,  {x)  and  are  therefore  invalid  if  that  contin- 
gency be  too  remote,  (y)     But,  like  executory  devises,  they  are  good 
after  an  estate  tail,  if  limited  on  an  event  which  must  necessarily 

(9)  But  the  devise  might  have  been  and  Bee  Morse  v.  Ormonde,  1  Bubs.  3S2. 
supported  on  a  distinct  ground ;  the  tes-        (t)  Pickeragill  v.  Grey,  30  Beav.  852 ; 

tator  referred  '  to   the   settlement,  and,  bo  of  estates  pur  autre  pie,  lb. 
though  he  miA-redted  it,  he  manifestly        («)  Feame,  C.  B.  320. 
intended  to  devise  his  reversion,  what-        (x)  Hopkins  v.  Hopkins,  Gas.  t  Talb. 

ever  it  was.    See  ch.  XL.,  {  HI.,  6.  44, 1  Atk.  681 ;  Chapman  v.  Blisset,  Cas. 

(r)  The  case  would  then  have  been  t  Talb.  150. 
flimilar  to  Cole  «.  Sewell.  (y)  Moneypenny  v.  Bering,  8  Hare  568, 

[(s)  Bristow  V.  Boothby,  2  S.  A  St  465 ;  590. 
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happen  at  or  before  the  determination  of  that  esfcatei  «•  g.^  a  trust  for  a 
clafis  to  be  ascertained  at  or  before  such  determination.  (2) 

These  considerations  bear  upon  an  observation  which  has  been 
wiMiftisih*  niade  (a)  on  the  doctrine  advanced  in  Cole  v.  Sewell  (and 
£32i^****  the  same  would  apply  to  Doe  v.  Perratt,)  to  the  effect  that 
ooie«.8ew«u.  ^  ooutiugent  remainder  limited  after  an  estate  tail  is  not 
void  on  account  of  the  remoteness  of  the  contingency  on  which  it  is  to 
arise.  It  is  said  that  it  was  not  necessary  to  the  decision  to  lay  down 
any  such  rule^  since  the  remainder  was  preceded  by  estates  tail,  the 
owners  of  which  might  have  barred  it,  and  remoteness  was  thus  obvi- 
ated. But  supposing  this  to  have  been  the  ground  of  the  decisioii,  i^ 
must  have  applied  equally  had  the  contingent  remainder,  together  with 
the  estate  tail,  been  equitable  and  not  legal  interests :  for  the  remainder 
would  then  also  have  been  barrable  by  the  owners  of  the  estates  tail : 
and  yet  if  those  estates  had  determined  without  being  barred,  the  con- 
tingent remainder,-— since  it  would  not  have  failed,  but  would  have 
waited  for  the  happening  of  the  event  upon  which,  it  was  limited  (a 
period  of  indefinite  duration,) — must  clearly  have  been  obnoxious  to 
the  rule  against  perpetuities,  and  therefore  void  ab  initio.  It  is  abso- 
lutely necessary  therefore  to  assign  some  reason  for  the  ^validity  of  the 
contingent  remainders  limited  on  a  remote  contingency  in  the  cases  of 
Cole  V.  Sewell  and  Doe  v.  Perratt,  besides  that  of  their  being  bairable 
along  with  the  previous  estates  tail. 

The  validity  of  remainders  limited  on  a  remote  contingency  does  not 
The  qaertion  appear  to  be  affected  by  the  act  8  and  9  Vict,  a  106,  §  8. 
^ngmtrauOn-  Under  that  act  contingent  remainders  which  would  pre- 
8^  ^Ty&L^  viously  have  failed  through  the  determination  by  forfeiture, 
«•  1^  surrender  or  merger  of  the  previous  vested  estate  of  ficee- 

hold  by  which  they  were  supported,  are  to  take  e&ct,  notwithstanding 
such  determination,  in  the  same  manner  in  aU  respeds  as  if  tuA  ddet- 
nmation  had  not  happened;  that  is  to  say,  such  remainders  will  still 
fail  in  any  case  where  they  would  formerly  have  failed  if  the  previous 
estate  had  determined  by  any  other  than  one  of  the  modes  mentioned 
in  the  act ;  and  ooubequently  when  the  previous  estate  determines  by 
any  of  these  modes,  the  contingent  remainders  depending  thereon  will 
be  preserved  only  until  the  time  when  the  previous  estate,  if  it  had 
not  been  determined  by  one  of  these  modes,  would  have  determined 

(•)  Heaaman  v.  Peane,  L.  R.,  7  CSh.       (a)  See  Appendix  A. 
276. 
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io  any  other  manner,  and  the  contingent  remainder  must  then  take 
effect  or  fail.     Neither  is  a  remainder  limited  on  a  remote  —nor  by  « 

And  41  vitA. 

contingency  affected  by  the  statute  40  and  41  Vict.,  o.  33,  «•  38. 
which  enacts  that  every  contingent  remainder  thereafter  created,  which 
would  have  beeu  valid  as  a  springing  use  or  executory  devise,  had  it 
not  had  a  sufficient  estate  to  support  it  as  a  contingent  remainder,  shall, 
m  the  event  of  the  particular  estate  determining  before  the  contingent 
remainder  vests,  be  capable  of  taking  efiect  as  if  the  remainder  had 
originally  been  created  as  an  executory  devise :  for  if  the  remainder 
had  been  originally  limited  as  an  executory  devise,  to  take  e^ct  on  the 
remote  oontiugency,  it  would  not  have  been  valid.] 

The  most  frequent  instances  of  the  tran^ession  of*  the  rule  against 
perpetuities  occur  in  devises  or  bequests  to  classes,  com-  HoctfrMuent- 
prising  either  individuals  who  may  not  come  into  existence  Sj^Sl^^n^ota 


at  all  daring  a  life  in  being  and  twenty-one  years  after-  ''^ 
wards,  or  persons  who  may  not  be  m  esse  at  the  death  of  the  testator, 
and  the  vesting  of  whose  shares  is  postponed  beyond  majority.  In  the 
former  case,  the  rule  is  fatally  violated,  even  though  the  gift  to  the 
unborn  objects  is  so  framed  as  to  confer  on  them  vested  interests  imme- 
diately on  their  birth. 

An  example  of  the  latter  kind  is  supplied  by  Dodd  v.  Wake,  (6) 
*whepe  a  testator  bequeathed  a  sum  of  £3000  unto  and  oiitetoan 
amongst  the  children  of  his  daughter  M.  M.,  "  who  shall  ^52'^!?' 
be  living  at  the  time  the  eldest  shall  live  to  attain  the  age  ™^^'^* 
of  twenty-four  years,  and  the  issue  of  such  of  the  children  of  his  said 
daughter,  as  may  then  happen  to  be  dead  leaving  issue,''  per  stirpea, 
M.  M.  had  three  children  living  at  the  testator's  death ;  but  the  ques- 
tion was,  whether  tlie  bequest  was  not  void  for  remoteness,  inasmuch 
as  all  these  children  might  die  under  twenty-four,  and  then  the  l^acy 
could  not  vest  in  any  child,  until  the  expiration  of  twenty-four  years 
and  upwards  after  the  testator's  decease.    Sir  L.  Shadwell  said :  '^  The 
testator  appears  clearly  to  have  intended,  that  only  those  children  of 
his  daughter  should  take  who  should  be  alive  when  the  eldest  child  for 
the  time  being  should  attain  the  age  of  twen^-four,  and,  therefore,  the 
bequest  is  void  for  remoteness." 

(6)  8  fiLm.  616 ;  [and  see  Booghtoo  v.  the  age ;  H  therefore^  he  does  so  in  testa- 
James,  1  Ck>]a.  26,  1  H.  L.  Gas.  406;  tor's  lifetime,  the  gift  is  good,  whatever 
Griffith  V.  Blnnt,  4  Beay.  264.    Bnt  a  the  age  prescribed,  Picken  «.  Matthews, 
gift  to  a  class  at  a  prescribed  age  includes  10  CSl  D.  264.] 
none  bom  after  the  eldest  has  attained 
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It  is  proper  to  remark  that,  in  the  olasB  of  cases  under  consideration, 
DMinoiioiiin     a  limitation  which  would  as  an  executory  devise  be  void 

regard  tors-  * 

niAindera.  for  remoteuess,  may  be  good  as  a  contingent  remainder,  on 
account  of  the  necessity,  which  the  rules  applicable  to  contingent 
remainders  impose,  of  its  vesting,  if  at  all,  at  the  instant  of  the  deter- 
mination of  the  preceding  estate  for  life.  Such  an  estate,  therefore,  if 
limited  to  a  person  who  was  in  existence  at  the  death  of  the  testator, 
necessarily  restricts  the  devise  within  proper  bounds.  Thus  if  lands 
of  which  the  testator  had  the  l^al  inheritance  be  devised  to  A  for  life, 
with  remainder  in  fee  to  the  children  of  A  who  shall  attain  the  age 
of  twenty-tWo,  the  devise  in  remainder  will  be  good,  because  if  at  the 
death  of  A  no  child  has  attained  the  vesting  age,  the  remainder  will 
fail  under  the  doctrine  in  question ;  (o)  and  if  any  child  has  attained 
that  age  the  devise  will  take  e£Pect  in  favor  of  such  child  to  the  exda- 
sion  of  any  child  or  children  afterwards  attaining  the  prescribed 
age.  (d) 

[With  respect,  however,  to  equitable  interests  (and  though  the 
Rule  diflbreni  authorities  cxtcud  only  to  equitable  interests  by  way  of 
to  eq^[ttK«  remainder  in  personalty,  they  must,  it  is  conceived,  equally 
interesto.  apply  to  trusts  of  inheritance,  (e)  a  diiSerent  rule  prevaib; 

as  already  stated,  they  await  the  happening  of  the  event  upon  which 
they  are  limited,  notwithstanding  the  determination  of  the  particalar 
^estate.  They  are  therefore  void  when  that  event  is  too  remote;  and] 
Qiftofpwr-  the  fact  that  some  of  the  objects  eventually  composing  the 
adoMwMoh     class  wcre  actually  born  within  the  period  allowed  by  the 

may  oompiiie  "^  '^  ^ 

remoto,*yoid  ^^  ^^  ^^»  ^'^'  °^*  render  the  gift  valid,  quoad  those 
M tola.  objects.     Thus,  in  Leake  v.  Robinson,  (/)  where  certain 

stock  and  moneys  were  bequeathed  to  W.  B.  B.  for  life,  and  after  his 
decease,  to  the  child  or  children  of  the  said  W.  B.  B.  who,  being  a  son 
or  sons,  should  aUain  the  age  of  twenty-fivey  or  being  a  daughter  or 
daughters,  attain  that  age,  or  be  married  with  consent ;  and  in  case  the 
said  W.  B.  B.  should  happen  to  die  without  leaving  issue  living  at 
the  time  of  his  decease,  or  leaving  such,  they  should  all  die  before  any 
of  them  should  attain  twenty-five,  if  sons,  and  if  daughters,  before 

(e)  Fearne,  C.  B.  4.    [Festing  v.  Allen,  Vict,  a  83,  post  ch.  XXVL 
12  M.  A  Wels.  279;  Alexander  v.  Alex-        (e)  See  Slagrove  «.  Hancock,  16  Sun. 

ander,  16  G.  B.  59.  371 ;  Walker  «.  Mower,  16  Bet?.  866, 

{d)  Brackenbury  v.  Gibbons,  2  Ch.  D.  where,  however,  the  trast  was  executoiy.] 
417.     See  further  as  to  contingent  re-       (/)  2Mer.  863. 
mainders  of  this  kind  since  40  and  41 
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thej  should  attain  such  age,  or  be  married  as  aforesaid^  then  to  the 
brothers  and  sisters  of  the  said  W.  B.  B.,  on  their  attaining  twenty- 
five,  if  a  brother  or  brothers,  and  if  a  sister  or  sisters^  on  such  age  or 
marriage  as  aforesaid.  It  appeared  that  five  of  the  brothers  and  sisters 
of  W.  B.  B.  were  bom  before  the  testator's  death,  and  it  was  con- 
tended^ therefore,  that  the  bequest,  though  confessedly  void  as  to  those 
born  afterwards,  was  good  as  to  these  objects ;  for  that  no  case  had 
gone  the  length  of  deciding,  that  persons  who  are  capable  of  taking 
under  a  will,  should  not  take,  merely  because  they  are  joined  in  a 
bequest  with  others  who  are  incapable;  but  Sir  W.  Grant,  M.  B., 
held,  thai  the  bequest  was  void  as  to  the  whole,  observhig,  with  his  • 
iisual  felicity : — ^*  The  bequests  in  question  are  not  made  to  individuals, 
but  to  classes ;  and  what  I  have  to  determine  is,  whether  the  class  can 
take.  I  must  make  a  new  will  for  the  testator,  if  I  split  into  portions 
Iris  general  bequest  to  the  dass,  and  say,  that  because  the  rule  of  law 
forbids  his  intention  from  operating  in  favor  of  the  whole  class,  I  will 
make  his  bequests  what  he  never  intended  them  to  be,  viz.  a  series  of 
particular  legacies  to  particular  individuals ;  or,  what  he  has  as  little 
in  his  contemplation,  distinct  bequests,  in  each  instance,  to  difierent 
dasses,  namely,  to  grandchildren  living  at  his  death,  and  to  grand- 
children born  after  his  death/'  (g) 

*And  even  if  all  the  members  of  the  class  had  happened  to  be  l)om 
during  the  life  of  the  tenant  for  life,  or  even  in  the  lifetime  of  the 
testator  himself,  the  gift  would  nevertheless  have  been  absolutely  void, 
as  it  is  an  invariable  rule  that  regard  is  had  to  possible  not  actual 
events,  and  the  fact  that  the  gift  might  have  included  objects  too  remote 
is  fatal  to  its  validity,  irrespectively  of  the  event. 

Where  the  testator  has  combined  with  the  remote  class  a  living  per- 
son in  such  a  manner  as  to  constitute  him  a  member  of  the  Gift  to  * 


•class,  the  gift  to  him  cannot  be  distinguished  from,  and  named 


therefore  shares  the  fate  of,  the  gift  to  the  other  intended  objects  with 
which  it  stands  blended  and  associated.  (A)     [This  conclusion  was 

[{g)  The  books  abound  with  cases  in  Geddes,  1  B.  A  My.  203;  Sonthein  «. 

iirhich  the  deciBion  in  Leake  v.  Bobinson  Wollaston,  16  Beav.  166 ;  Merlin  v,  Bla* 

has  been  followed;  it  will  be  sufficient  to  grave,  25  Beay.  125 ;  Pickford  v.  Brown, 

refer  to  some  of  them,  Jndd  v,  Judd,  3  2  K.  A  J.  426 ;    Bead  v,  Gk)oding,  21 

Sim.  625;   Newman  «.  Kewman,  10  Id.  Beav.  478,  4  D.,  M.  &  G.  510;  Bowland 

ol ;  Comport  v,  Austen,  12  Id.  218 ;  Bang  v,  Tawney,  26  Beav.  67 ;  Sxxiith  v.  Smith, 

t .  Hardwick,  2  Beav.  352 ;  Bull  v,  Pritch-  L.  B.,  6  Ch.  842,  referred  to  below.] 

ard,  1  .Buss.  213,  6  Hare  667 ;  Vawdry  v.  (A)  Porter  t^.  Fox,  6  Sim.  486. 
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qaestioned  by  a  learned  judge,  (t)  who  thonght  the  gift  to  tbe 
person,  when  associated  with  a  gift  to  a  '^  class ''  (all  to  take  as  toumta 
in  common,)  ought  not  to  fail  anj  more  than  it  would  if  it  had  been 
associated  with  a  gift  to  other  named  individuals  to  take  with  him  aa 
tenants  in  common.  But  the  conclusion  seems  inevitable :  for  in  the 
former  case  the  share  of  the  living  person  could  not  be  ascertained  bnt 
bj  reference  to  the  number  of  meml)ers  ultimately  included  in  the 
class ;  and  this  could  not  be  known  within  due  limits.  This  it  was 
that  made  the  living  person  one  of  the  class,  sntgect  to  all  the  condi- 
tions that  appertained  to  that  character.  Leake  v.  Bobioson  ahowa 
that  it  is  not  the  description  of  the  l^atees  as  children  or  grandohildren 
that  constitutes  them  a  class,  but  the  mode  and  conditions  of  the  gift. 
Sir  W.  Grant  there  observed,  (J)  that  supposing  the  distinction  made 
(as  was  there  attempted)  between  persons  capable  and  persons  incapable, 
there  was  still  the  difliculty  of  adjusting  the  proportions  in  which  the 
•capable  children  were  to  take,  and  in  determining  the  manner  and  the 
period  of  ascertaining  those  proportions. 

Where  this  difficulty  does  not  exist,  the  rule  in  Leake  v.  Bobinson 
^,wto?£«  does  not  generally  apply.  Thus,  in  Storrs  v.  Benbow,(i) 
^S^^SS^  where  the  testator  bequeathed  £600  to  each  child  that 
K^SjuIS;^^  might  be  born  to  either  of  the  children  of  either  of  his 
StoRvv.  Ben-  brothers,  it  was  decided  by  Lord  Cran  worth  that  the  gift 
was  valid  as  to  the  children  of  nephews  who  were  bom  in  the  testator's 
lifetime,  and  void  as  to  the  children  of  the  other  nephews.  He  said  it 
Void  In  part      WES  a  "^mistake  to  compare  the  case  with  Leake  v.  Robin* 

only  where  '' 

taiuSiewUhin  ^°*  ^^^  l^pcy  givcn  to  ouc  of  the  former  set  of  children 
theperiod.  could  uot  be  bad  because  there  was  a  l^acy  given  under  a 
similar  description  to  a  person  who  would  not  be  able  to  take  because 
the  gift  was  too  remote. 

Again,  in  Griffith  v.  Pownall,  (l)  A  had  a  power  to  appoint  among 
CMiflthe.Pow.  A^l  ^^^  children  of  B,  b^otten  and  to  be  begotten,  and 
^^^'  their  issue ;  and  in  default,  to  the  children  equally.    All 

the  children  that  B  ever  had  (six  in  number)  were  bom  at  the  time  of 
the  creation  of  the  power,  and  A  appointed  that  the  share  whidi  each 
child  of  B,  b^otten  and  to  be  begotten,  was  entitled  to  in  default  of 

[(t)  Per  Stoart,  y.  a,  James  «.  Lord  (ib)  8  D^  M.  A  Q.  890.    See  abaWil- 

Wjnfotd,  1  Sm.  &  Qit  6S,  59.    If  the  kinaon  «.  Dancaii,  80  Beav.  Ill,  as  to  the 

gift  were  in  joint  tenancj,  would  the  legadee  of  £2000 ;  as  to  the  reaidue  the 

whole  fund  aocnie  to  the  individual  7  case  was  like  Leake  p.  Bobinsoiu 

ij)  2  Mer.  890.  (/)  18  Sim.  898. 
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appointmeDt,  sboald  be  held  in  trust  for  that  child  for  life,  and  afl^r 
its  death  for  its  children.  Sir  L.  Shadwell,  Y.  C,  held  the  appoint- 
ment valid.  He  said  that,  if  the  gift  be  of  the  bulk  of  the  property 
anaougst  a  set  of  persons  collectively,  some  of  whom  are  within  the 
rule  of  law  as  to  perpetuity,  but  the  rest  of  them  are  not,  the  gift  is 
void  in  toto.  That  in  the  case  before  him  the  gift  was  not  of  the  bulk 
of  the  fund,  but  the  testator  mei*ely  directed  how  the  share  of  each 
daughter  should  go  after  her  death.  If  there  had  been  a  seventh  or 
eighth  daughter,  the  gift  would  have  been  bad  as  to  their  children ; 
nevertheless,  the  gift  to  the  elder  children  would  have  been  good. 

The  distinction  was  disregarded  in  Greenwood  v.  Roberts,  {m)  where 
the  testator  bequeathed  personal  property  upon  trust,  Greenwood*, 
among  other  things,  to  pay  his  brother  Thomas  an  annuity  «r«. 
of  £200  a  year,  and  after  his  decease  to  pay  the  same  to  and  amongst 
•such  of  his  children  as  might  be  then  living  in  equal  shares  during  their 
respective  lives,  and  at  the  decease  of  any  of  them,  he  ordered,  that  so 
much  of  the  principal  or  capital  stock  as  had  been  adequate  to  the 
payment  of  the  annuity  to  which  the  child  so  dying  had  been  entitled 
-during  his  or  her  life,  should  be  sold,  and  the  produce  thereof  divided 
•equally  amongst  the  children  of  him  or  her  so  dying,  when  they  should 
severally  attain  the  age  of  twenty-one  years;  he  gave  them  vested 
interests  therein ;  and  further  directed  that  if  any  of  the  children  of 
his  brother  Thomas  should  at  his  (Thomas')  death  be  dead  and  have 
left  issue,  such  issue  should  be  entitled  among  them  to  the  same  sum 
as  they  would  eventually  have  been  entitled  to  had  their  parents  sur- 
vived Thomas.     Thomas  survived  the  testator,  and  left  a  son  Richard, 
who  was  alive  at  the  death  of  the  testator ;  but  it  was  held  by  Sir  J. 
Somilly,  M.  B.,  that  the  ^children  of  Richard  could  not  take.     He 
eaid,  ''The  gift  is,  in  the  first  instance,  distinctly  to  a  class,  namely,  to 
such  of  the  children  of  his  brother  Thomas  as  may  be  then  living, 
and  Richard  takes  a  life  interest  in  that  bequest  solely  in  his  character 
of  one  of  those  children.     The  gift  over  after  the  decease  of  those 
ohildren  is  not  confined  to  such  of  the  children  of  his  brother  as  should 
be  alive  at  the  testator's  decease,  and  nothing  points  to  Richard  more 
than  any  other  child  of  Thomas,  who  might  be  born  after  the  death 
of  the  testator.     I  am  of  opinion  that  I  must,  upon  the  expression 
used  by  the  testator,  treat  '  the  children  of  him  or  her  so  dying '  as 
another  class,  and  that  I  cannot,  because  the  testator  has  directed  that 

(m)  15  Beav.  92. 
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on  the  death  of  Thomas  the  fund  is  to  be  equally  divided  between  sach 
of  his  children  as  shall  be  then  alive,  treat  the  bequest  as  if  it  had  been 
a  separate  set  of  bequests  to  each  of  sucli  children  as  eventnally  con- 
stituted the  class;  and  therefore^  in  mj  opinion^  he  has  giveo  thi» 
annuity  to  a  class  to  be  ascertained  at  a  future  period,  and  after  the 
death  of  each  of  the  persons  constituting  that  class  to  another  dcMy 
some  of  whom  are  prohibited  by  law  from  taking,  by  reason  of  the 
rule  against  perpetuities.  If  I  am  correct  in  this  view,  the  role  in 
Leake  v.  Bobinson  must  apply.  I  am  of  opinion  that  Richard  v^ 
neither  mentioned  nor  individually  described  in  the  will  as  a  person 
taking  (to  use  Lord  Cottenham's  expression,  in  Roberts  v.  Roberts,)  (m) 
a  separate  and  individual  portion  of  the  annuity  bequeathed  to  Thonuuv 
but  that  he  takes  it  as  one  of  a  class,  and  that  his  children  intended 
by  the  testator  to  take  after  his  decease,  are  persons  forming  part  of  a 
class,  some  of  whom  are  precluded  from  taking,  and  consequently  that 
the  gift  over  after  his  decease  is  void.'' 

But  Leake  v.  Robinson  appears  not  to  justify  the  use  here  made  of 
itan&arks  on      the  word  ^'  dass."     The  grandchildren  were  not  all  of  cue 

class ;  there  were  as  many  separate  classes  of  grandchildren 


as  there  were  children  of  Thomas,  and  although  to  save  repetition  the 
gifts  to  all  these  classes  were  included  in  one  set  of  words,  the  gift  to 
each  of  them  was  wholly  independent  of  the  gifts  to  the  others,  it» 
amount  having  been  finally  ascertained  at  the  death  of  Thomas,  when 
the  number  of  his  children  who  survived  him  or  predeceased  him 
leaving  issue  was  known.  A  number  of  persons  are  popularly  said  U> 
Whatoontti-  form  a  class  when  they  can  be  designated  by  some  general 
AoiaM.  name,  as  "children,"  "grandchildren,"  "nephews;"  but 

in  legal  lan*guage  the  question  whether  a  gift  is  one  to  a  class  depends 
not  upon  these  considerations,  but  upon  the  mode  of  gift  itself,  namely, 
that  it  is  a  gift  of  an  aggregate  sum  to  a  body  of  persons  uncertain  in 
number  at  the  time  of  the  gift,  to  be  ascertained  at  a  future  time,  and 
who  are  all  to  take  in  equal  or  in  some  other  definite  proportions,  the 
share  of  each  being  dependent  for  its  amount  upon  the  ultimate  num- 
ber of  persons.  Thus  a  bequest  of  £1000  to  the  children  of  A,  the 
eldest  child  to  take  one  moiety,  the  younger  children  the  other  moiety, 
\^  in  ordinary  language,  a  gift  to  one  class  of  persons,  namelj;  chil- 
dren ;  in  the  legal  acceptation  of  the  words  it  is  a  gift  partly  ^  ^ 
individual,  namely,  the  eldest  child  of  A,  and  partly  to  a  class,  vsxsi^h 

[(m)  2  PhUl.  634.] 
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his  younger  children.  On  the  other  hand,  n  gift  to  A,  B  and  C^  and 
the  cfiildren  of  D,  share  and  share  alike^  maj,  legally  speaking,  be  a 
gift  to  a  clas8y(n)  bat  yet  these  persons  would  not  in  the  ordinary 
acceptation  of  the  term  form  a  class.  Moreover^  under  a  gift  to  a 
dasB,  if  any  of  the  class  take,  they  take  the  whole;  the  subject  of  gift 
can  never,  therefore,  be  partly  disposed  of  and  partly  undisposed  of; 
this  shows  that  the  grandchildren  in  Greenwood  v.  Koberts  did  not 
take  as  a  class,  for  supposing  the  gift  valid,  the  children  of  one  child 
of  Thomas  would  have  taken  part  of  the  fund,  while  another  part 
would  have  been  undisposed  of  if  another  child  of  Thomas  had  no 
children. 

The  principle  of  Griffiths  v.  Pownall  prevailed  in  Cattlin  v.  Brown,(o) 
where  a  testator  entitled  to  the  equity  of  redemption  in  Oattiinv. 
lands,  subject  to  a  mortgage  in  fee,  devised  them  to  T.  B.  ^,^  ^  ^    .^ 

'J  ^  o  '  Gift  held  void 

C.  for  life,  with  remainder  to  all  and  every  his  child  and  in  part  only. 
children  during  theit  natural  lives  if  more  than  one ;  and  after  the 
decease  of  any  or  either  of  such  child  or  children  then  the  part  or 
share  of  him,  her  or  them  so  dying  was  given  to  his,  her  or  their  child 
or  children  lawfully  begotten,  or  to  be  begotten,  and  to  his,  her  or  their 
heirs  as  tenants  in  common.    T.  B.  C.  left  several  children,  some  born 
in  the  testator's  lifetime,  some  after  his  death ;  and  it  was  held  by  Sir 
W.  P.  Wood,  V.  C,  that  the  shares  of  the  children  born  in  the  life- 
time of  the  testator  were  well  given  to  their  children  though  the  gift 
to  the  other  grand*children  failed.     He  thought  Green-  Explanation 
wood  V.  Koberts  was  distinguishable  because  "  the  children  ^uobSrtM^ 
of  the  brother  who  were  born  and  in  esse  at  the  death  of  ^******»  ^-  *'• 
the  testator,  might  all  have  been  dead  at  the  death  of  the  brother,  and 
the  case  therefore  fell  within  the  rule  in  Leake  v,  Robinson.     It  was 
a  gift  to  a  class,  and  all  the  members  of  the  class  might  be  persons 
without  the  limits.     The  children  born  at  the  testator's  death  might 
take  no  interest  whatever.     On  this  ground  the  decision  in  Greenwood 
0.  Boberts  was  no  doubt  perfectly  right.''    And  he  intimated  that  the 

[(n)  Porter  v.  Fox,  6  Sim.  485;  see  pt2,801.  In  In  re  Chaplin^s  Trusts,  33  L. 

also  Clark  v.  Phillips,  17  Jur.  886 ;  In  re  J.,  Ch.  184,  it  was  admitted  by  Wood,  V. 

Stanhope's  Trusts,  27  Beav.  201 ;  Knap-  C,  that  naming  some  of  a  class  did  not 

ping  V.  Tomlinson,  34  L.  J.,  Ch.  7 ;  Aspin-  make  it  less  a  class ;  yet  he  held  that  the 

all  V.  Duckworth,  35  Beav.  307.    In  re  named  person  having  died  before   the 

Ann  Wood's  Will,  31  Beav.  323  (as  to  testator,  his  share  lapsed ;  which  seems 

the  lapsed  share),  and  Drakeford  v,  Drake-  contradictory. 

ford,  83  Beav.  46  are  contra:  sed  qu,,  and        (o)  11  Hare  372.  See  also  Vanderplank 

as  to  the  last-named  case  see  9  Jor.  (N.  S.),  v.  King,  3  Hare  1.] 
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case  before  him  might  have  been  similar  if  the  devise  had  been  to  tbe 
SODS  of  T.  B.  C.  living  at  his  decease,  with  remainder  to  their  sods  in 
fee. 

Sir  R.  Kindersley  said  (p)  he  was  unable  to  see  the  distinction  here 
iiemarksthexe-  referred  to :  it  appeared  to  him  that  in  Cattlin  9.  Brown 

«ii  by  Kill-  •11  1  .  11         •  ila'a 

(ieraiey,v.  o.     precisely  the  same  observation  would  arise,  and  that  it 
would  be  equally  true  that  all  the  children  of  T.  B.  C.  that  were  bom 
and  in  esse  at  the  death  of  the  testator  might  die  in  the  lifetime  of  T. 
B.  C.     He  did  not  see  how  the  observation  or  the  ground  of  distino- 
tion  applied ;  and  it  struck  him  that  the  same  reason  which  was  given 
Explanation      "^  support  of  Grccnwood  V.  Roberts  would  have  required 
v.^^tortTby'    Oattlin  V.  Brown  to  be  decided  in  the  same  way.    It  most 
Romiuy,  M.  R.  ^j^^  y^  obscrved  that  the  M.  R.  himself  declared  (5)  that 
the  gift  to  grandchildren  in  the  latter  case  would  undoubtedly  have 
been  good  if  the  class  was  to  be  ascertained  at  the  death  of  Thomas; 
and  he  referred  liis  decision  to  the  clause  which  substituted  the  issue 
of  any  child  of  Thomas  who  should  die  before  Thomas,  in  the  place 
and  to  take  the  share  of  their  parent,  and  to  the  fact  that  such  iasae 
took  no  vested  interests  until  they  attained  twenty-one,  so  that  if  the 
children  of  Thomas  who  were  living  at  the  date  of  the  will  died  before 
Thomas  and  left  children  who  died  under  twenty-one  leaving  remoter 
issue,  it  would  not  he  until  these  remoter  issue  attained  twenty-one 
that  the  class  would  be  ascertained,  or  the  number  of  shares  ascertamed 
into  which  the  fund  would  be  divisible,  and  this  would  be  too  remote. 
This  was  a  new  ground.     It  was  not  taken  in  the  case  itself;  doubUen 
becatise  the  substitution  clause  said  nothing  about  the  age 
of  twenty-one.     But  if  this  clause  is  to  be  understood  as 
so  referring  to  the  previous  gift  to  grandchildren  in  remainder,  as  to 
import  into  itself  the  mention  of  that  age,  so  also  must  it  be  deemed 
to  import  the  declaration  that  the  ^interests  given  were  ^'vested." 
Besides,  the  intermediate  interest  was  given  for  the  benefit  of  the 
grandchildren  during  minority. 

The  distinction  already  noticed  as  having  been  taken  by  Sir  W. 
wn0on».wu-  Wood  regarding  Greenwood  v,  Roberts,  was  disr^arded 
«.J^  ,._^^     by  him  in  Wilson  v.  Wilson,  (r)    The  bequest  there  was 

Gift  held  void         «  /.  \  /  ^^ 

iniMfftoniy.      of  a  sum  of  money  upon  trust  to  pay  the  income  to  the 

l(p)  Knapping  9.  Tomlinson,  34  L.  J.,        (q)    See  Webster   v.  Boddington,  SS 
Ch.  3.  Beav.  136. 

(r)  4  Jur.  (N.  S.)  1076, 2S  L.  J.,  Ch.  ^. 
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testator's  wife  during  her  life,  and  after  her  death  in  trust  for  the  then 
present  and  future  children  of  I.  L.  who  should  be  Uvmg  at  the  death 
of  the  iesiaJtore  vAfey  and  who  should  attain  the  age  of  tweuty-one  or 
many,  in  equal  shares ;  and  the  testator  directed  tliat  the  shares  of 
«ach  daughter  should  be  settled  upon  trust  for  her  for  life,  and  after 
Iier  death  for  her  children.  Sir  W.  Wood,  decided  that  the  trust  in 
favor  of  a  child  of  a  daughter  who  was  living  at  the  death  of  the 
t^^tator  was  valid.  He  said^  *'  I  can  conceive  no  ground  why  in  respect 
of  a  child  of  I.  L.  m  esae  at  the  time  of  the  testator's  decease  there 
should  not  be  a  direction  that  her  share  should  be  settled  on  her  chil- 
dren. In  Porter  v.  Fox  («)  and  that  class  of  cases  the  difficulty  arises 
from  there  being  a  gift  to  a  class  of  persons  some  of  whom  can  take 
whilst  others  cannot.  In  these  cases  it  cannot  be  ascertained  what  is 
the  share  of  each,  and  hence  the  gift  is  held  void  as  to  all.  Here,  how- 
ever, the  children  of  each  child  of  I.  L.  form  a  separate  class,  and  the 
share  of  each  class  is  separately  ascertainable.'' 

Cattlin  o.  Brown  was  followed  by  Sir  B.  Kindersley  in  Knapping 
V.  Tomlinson, (<)  where  the  devise  was  identical   in   its  ]B:n«m>inff«. 
terms  with  that  in  the  former  case.    The  V.  C.  reviewed  ^,^  ^  ,^    ,^ 

Gift  held  Told 

all  the  cases,  and  expressed  his  entire  concurrence  with  Sir  in  pMt  only. 
W.  Wood's  decision.  Sir  J.  Bomilly,  having  also  declared  (u)  his 
approval  of  that  decision,  and  having  referred  his  own  dedsion  in 
Greenwood  v.  Roberts  to  grounds  which,  at  all  events,  remove  it  from 
apparent  opposition  to  the  other  authorities,  (a?)  it  must  be  taken  as 
isettled  that  where  the  shares  of  all  the  separate  stocks  can  be  ascer- 
tained within  legal  limits,  as  in  those  authorities,  the  rule  in  Leake  v. 
Bobinson  is  not  applicable  so  as  to  defeat  limitations,  otherwise  valid, 
of  the  separate  shares. 

Neither  does  the  rule  extend  to  cases  where,  in  the  event  of  the  death 
of  any  of  the  original  class,  another  class  is  substituted  in  wiwreOM 
his  place.    Thus,  if  a  fund  is  bequeathed  to  the  children  mb^tionid 
of  A  (a  person  living  at  the  testator's  death,)  and  if  any  of  ^^^^ 
them  ^should  die  before  the  period  of  distribution  {e,  g.  before  attain- 
ing the  age  of  twenty-one)  his  share  is  given  to  his  issue,  to  vest  in 
them  at  twenty-one  ]  here  the  substituted  gift  to  issue  of  a  child  bom 
after  the  testator's  death  is  obviously  too  remote,  and  the  child's  share 

(<)  6  Sim.  485.  (x)  Arnold  v,  Gongreve,  1  B.  A  Mj. 

(0  34  L.  Je,  Ch.  8»  10  Jur.  (K.  S.)  626.    205  (where  the  point  was  not  taken)  is 
(«)  In  Webster  V.  Boddington,  26  Beay.    oyerruled.] 
137, 138. 
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remains  undisturbed ;  but  the  substituted  gift  to  issue  of  a  child  born 
in  the  testator's  lifetime  is  valid,  for  the  fund  is,  in  any  event,  to  be 
divided  into  as  many  shares  as  there  are  members  of  the  original  class^ 
i.  e.  children  of  A ;  as  in  Wilson  v.  Wilson,  the  issue  of  each  child  of 
A  forms  a  separate  class,  whose  share  is  separately  ascertainable,  (y) 

On  the  other  hand,  if  the  gift  to  the  issue  is  not  substitational  but 
otherwiM,        orijrinal  and  concurrent  with  that  to  children,  as,  if  the 
caoaMxtmi.       bcqucst  be  to  such  of  the  children  of  A  as  attain  twenty- 
one,  and  the  issue  who  attain  twenty-one  of  such  of  the  childroi  of  A 
as  die  under  twenty-one,  per  stirpes.    Here  they  all  form  but  one  class, 
the  share  of  no  one  of  whom  can  be  finally  ascertained  without  refer- 
ence to  the  shares  of  all  the  others.     And  as  some  of  this  class  may 
obviously  not  be  ascertained  within  a  life  in  being  and  twenty-one 
years,  the  whole  gifl;  fails,  (z)     It  is  true  that,  according  to  the  terms 
of  the  gift,  the  minimum  share  of  each  would  be  ascertained  within 
a  life  in  being  (t.  e,  tlie  life  of  A)  and  twenty-one  years  after.    But  the 
maximum  would  remain  uncertain  until  it  was  seen  whether  the  ifisue 
of  any  child  dying  under  age  and  leaving  issue  did  or  did  not  attain 
twenty-one,  which  would  clearly  be  beyond  the  l^al  period.] 

The  doctrine  that  the  validity  of  a  gift  is  to  be  tried  by  possible  not 
actual  events  is,  of  course,  applicable  no  less  to  gifts  to  individuals 
than  to  gifts  to  classes.     If,  therefore,  the  devise  *or  bequest  be  iu 

[(y)  Packer  «.  Scott,  83  Beav.  51 1,  ap-  gift  oyer  this  would  haye  been  a  rested 

peais  to  be  a  case  of  this  kind;  but  the  gift  to  the  children  of  S^  with  a  sabstitu- 

report  is  very  imperfect    The  question  tional  gift  to  grandchildren  (In  re  Ben- 

whether  a  gift  is  original  or  substitutional  netf  s  Trusts^  3  K.  &  J.  280 ;  Baldwin  v- 

is  not  peculiar  to  the  subject  of  remote-  Bogers,  3  D^  M.  A  G.  649) ;  but  the  gift 

nesB.    It  is  dealt  with  poBt  ch.  XXX.,  {  3.  over  was  held  to  show  that  no  children 

See  also  ch.  XLIX.,  {  1.    One  example  of  S.,  except  such  as  were  living  at  the 

will  here  be  useful.    In  Stuart  v.  Ck)ck-  period  of  distribution,  were  objects  of  the 

erell,  L.  B.,  5  Ch.  713,  the  bequest  was  to  gift;,  and  that  the  children  then  living 

S.  for  life,  remainder  to  his  eldest  son  for  and  the  children  of  such  of  the  children 

life,  remainder  to  E.  for  life,  and  after  the  as  were  then  dead  formed  one  class, 
death  of  the  survivor  of  the  tenants  for        (s)  Smith  v.  Smith,  L.  B.,  5  Ch.  342 ; 

life  "to  the  children  of  S.  share  and  Stuart «.  CockereIl«  «up. ;  Seaman  «.  Wood, 

share  alike  if  moi-e  than  one,  and  if  but  22  Beav.  591 ;  Webster  v,  Boddington,  2(> 

one  then  to  such  one  child  and  the  child  Beav.  128 ;  Hale  v.  Hale,  3  Ch.  D.  643; 

or  children  of  such  of  the  children  of  S.  Bentinck  v.  Duke  of  Portland,  7  Ch.  D. 

as  shall  be  then  dead,  according  to  the  693.    In  In  re  Moeeley's  Trusts,  L.  R.,  U 

statute  of  distribution ;  but  in  case  there  £q.,  499, 502,  it  was  overlooked  that  issue 

shall  be  no  child  or  grandchild  of  S.  then  as  well  as  children  were  required  to  attain 

living,  then "  over.    At  the  death  of  the  twenty-one  :   this  made  the  whole  gid 

testatrix  S.  had  no  child.    Without  the  void. 
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favor  of  an  unborn  person,  who  may  not  answer  the  required  descrip- 
tioD  within  a  life  and  twenty-one  years,  it  will  be  void,  although  a 
person  should  happen  to  answer  the  description  within  such  period. 
Thu%  if  a  testator  give  real  or  personal  estate  to  an  unborn  person,, 
who  shall  thereafter  happen  to  acquire  some  personal  qualification^ 
which  IS  attainable  at  any  period  of  life,  and  is  not  neoesBorUy  confined 
to  minority,  as  in  the  case  of  a  gift  to  the  first  son  of  A  who  shall 
obtain  a  commission  in  the  army,  take  a  degree  at  the  university,  or 
many,  (a)  it  is  conceived  that  the  gift  would  be  void,  even  though  A 
should  happen  to  have  a  son  who  should  answer  the  required  qualifica- 
tion before  the  age  of  twenty-one. 

[Thus,  in  Lord  Dungannon  o.  Smith,  (6)  where  a  testator  devised 
leaseholds  in  trust  for  his  grandson  A  for  life,  and  after  LotdDanoan- 
his  death  **  to  permit  such  person  who  for  the  time  being  »*»«»8nirth. 
would  take  by  descent  as  heir  male  of  the  body  of  his  said  grandson 
to  take  the  profits  thereof  until  some  such  person  should  attain  the 
age  of  twenty-one  years,  and  then  to  convey  the  same  unto  such  person 
80  attaining  the  age  of  twenty-one  years ''  absolutely,  with  a  gift  over 
''if  no  such  person  should*  live  to  attain '^  that  age.    The  eldest  son 
of  A  attained  twenty-one  in  his  father's  lifetime,  and  claimed  the 
property  as  having,  in  event,  vested  within  legal  limits.     He  contended 
that  the  devise  might  be  read  as  containing  separate  gifts,  to  the  eldest 
son,  if  he  attained  twenty-one,  if  not,  to  the  first  other  heir  male  wha 
should  attain  that  age ;  but  it  was  held  otherwise,  for  there  was  no- 
gift  to  the  eldest  son,  except  as  one  of  a  set  or  series  of  persons,  any 
one  of  whom  might  come  within  the  description,  whether  he  wa» 
within  the  limit  or  not,  and  th§re  was  no  authority  for  moulding  or 
splitting  the  bequest  in  the  manner  proposed.    The  case  was  consid- 
ered to  be  analogous  to  Leake  v,  Robinson. 

Again,  in  Hodson  v.  Ball,  (o)  a  gift  over  of  a  share  of  any  child  of 
the  testator,  in  case  of  failure  of  its  issue  at  any  time  during  the  life 
of  the  child's  husband  or  wife,  was  held  void ;  since  the  husband  or 

[(a)  To  these  may  be  added  the  case  Law  of  Prop.  342,  and  see  Ibbetson  v, 

of  a  gift  to  the  first  son  of  A  who  shall  be  Ibbetson,  10  Sim.  495,  6  Mj.  &  Or.  26  ; 

,    in  holj  orders  (as  in  Proctor  v.  Bishop  of  Wainman  «.  Field,  Kay  507 ;  also  Merlin 

Bath  and  Wells,  2  H.  Bl.  358),  for  al-  v.  Blagrave,  25  Beav.  125;  and  cf.  Har- 

thoagh  such  orders  are  never  conferred  yey  «•  Hanrey,  5  BeaT.  134. 

on  any  one  under  the  age  of  twenty-three,        (e)  14  Sim.  558.    See  also  Lett  v.  Ban- 

•    7ct  A  may  hare  a  son  who  is  qualified  dall,  3  Sm.  A  G.  88 ;  Buchanan  v.  Harris 

ud  takes  orders  in  his  lifetime.  son,  IJ.  A  H.  665 ;  La  re  Merricks'  Trosta 

{b)  12  CI.  St  Fin.  546, 10  Jur.  721,  Sug.  L.  R,  1  Eq.  551. 


•540  BT7LE  AGAINST  PEBPETUITIIS.       [OHAP.  OL,  $  IL 


"wife  might  be  a  person  not  born  at  the  """testator's  death,  and 
survive  the  child  more  than  twenty-one  years,  and  the  gift  over  ^would 
thns  take  effect  after  the  expiration  of  a  life  and  twenty-one  years. 

Again,  where  freehold  lands  are  limited  in  strict  settlement,  and 
Vesting:  of  per-  leasehold  or  other  personal  property  is  vested  in  trustees, 

flonal  property  i.,  i.  .  111 

Kiven  in  striot    uDon  corresDondms:  trusts,  but  so  &s  not  to  vest  absolutely 

eettlement  ^  ...  , 

must  not  be  d»-  in  auv  tenant  in  tail  till  he  shall  attain  the  age  of  twenty- 

ferred  till  any  ^  *-&  y 

tenant  in  taif     one  vears,  but  on  his  death  under  age  to  devolve  as  the 

attains  twenty-  ,  .     . 

«ne.  freeholds,  this  trust,  so  far  as  it  is  limited  in  favor  of  ten- 

ants in  tail,  is  void,  since  by  the  death  of  successive  tenants  in  tail 
under  age  and  leaving  issue  the  vesting  of  the  leaseholds  might  be 
deferred  beyond  the  period  allowed  by  law.     Care  should  therefore  be 
taken  that  the  vesting  is  only  deferred  till  some  tenant  in  tail  hypwr- 
chase  attains  the  age  of  twenty-one  years,  {d)     Similarly  in  all  cases 
where  under  a  deed  or  will  a  strict  settlement  is  created^  and  (as  is 
usually  done)  power  is  given  to  the  trustees  during  the  minority  of  any 
person  entitled  under  the  settlement  to  manage  and  let  the  property 
and  receive  the  rents  and  profits,  (e)  or  to  cut  timber  and  sell  it,  (/)  and 
invest  the  moneys  arising  thereby  in  the  pVirchase  of  other  lands  to  be 
settled  to  the  same  uses,  the  exercise  of  these  powers  must  be  carefully 
restricted  to  the  period  of  the  minorities  of  tenants  in  tail  bypurduuej 
•else  the  powers  will  be  altogether  void,  (g) 

1(d)  Tkifl  18  the  oommon  form,  David-  of  oonstractioa  established  in  GhiiitMiL 

eon's  Common    Forms,  p.  216.    If  the  Gosling  is  inapplicable^  and  the  wards 

clause  stops  short  with  the  proyiso  against  **  bj  purchase  "  are  needed  to  obTiate  » 

absolute  vesting,  and  omits  the  conclud-  moteness ;  see  Qoeling  v.  QosUngi  1  D^ 

ing  gift  over,  remoteness  is  avoided  with-  J.  A  S.  16.    See  further  on  this  niljeo^ 

out  help  of  the   words  '**  by  purchase."  po^  ch.  XLIY.,  {  3. 
For  then  there  is  no  gift  of  the  personalty        (e)  Lade  «.  Holford,   1  W.  BL  428; 

except  in  the  primary  trusty  and  under  Amb.  479,  Feame  C.  B.  530,  n. ;  Browne 

this  trust  it  vests  absolutely  in  the  first  v.  Stonghton,  14  Sim.  369 ;  Scarisbrick  n 

tenant  in  tail  by  purchase:  and  the  pro-  Skelmersdale,  17  Sim.  187;  Tbrria  «. 

vise,  being  but  an  accessory  to  that,  must  Newcombe,  3   K.  A  J.  16 ;   Floyer  f. 

be  construed  also  to  relate  only  to  tenant  Bankes,  L.  B.,  8  £q.  115  (where,  how- 

in  tail  by  purchase,  Christie  w.  Gosling,  ever,  the  powers  were  annexed  to  so  an- 

L.  K,  1  H.  L.  279 ;  Martelli  v,  Holloway,  terior  term). 

L.  B.,  5  H  L.  632.    According  to  this        (/)  Ferrand  e.  Wilsoo,  4  Haie373. 
•eonstmction,  however,  the  intention  to        (g)    Observations    on    Browne  v. 

keep  the  two  species  of  property  together  Stoughton. — Mr.  Lewis,  in  the  soppb- 

as  long  as  possible,  fails.  The  concluding  ment  to  his  work  on  perpetuities,  douta 

.gift  over  is  required  to  effectuate  this  in-  the  correctness  of  the  decision  in  Browne 

tention,  and  as  this  gift  contains  trusts  for  «.  Stdughton,  conceiving  that  socli  tnirii 

tenants  in  tail  taking  by  descent,  the  rule  are,  like  executory  limitatione  eogieft^ 
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*The  invalidity  of  such  trusts  admits,  however,  of  one  exception^ 
namely,  where  the  fund  arising  therefrom  is  to  be  applied  JS^^JSuSJ'* 
in  discbarge  of  encumbrances  affecting  the  estate,  (A)  for  toSSfmSS?'^ 
then  they  only  prescribe  a  particular  mode  of  paying  the  ^^^''JeS'te. 

<m  an  estate  tail,  barrable  along  with  guiahed  from  Lord  Southampton  v.  Mar- 
the  estate   tail,  and  therefore  not  void  qois  of  Hertford,  2  Ves.  &  B.  54,  on  the 
for  remotemeBB.    Bat  the  tmBteee  dearly  groand  that,  in  the  latter,  a  term  wa» 
have  an  actual  estate  in  the  lands,  which  created  anterior  to  the  estate  tail ;  indeed 
estate    ie   not   subsequent  or  collateral,  Lord  Eldon,  in  Marshall  v,  HoUoway,  2: 
but  anterior  to  the  estate  tail,  and  the  Sw.  446,  expressly  said  that  that  made  no 
trusts  declared  cannot  therefore  be  af-  difference.  Bee  also  3  Jur.  (N.  S.)i  pt.  II., 
fected  by  any  act  of  the  tenant  in  tail.  181.     Mr.  Sanders  went   even   further 
This  is  dear  from  Marshall  v.  HoUoway,  than  Mr.  Lewis ;  in  an  opinion — Sanders^ 
where  there  was  no  term  anterior  to  the  on  Uses,  (5th  ed.)  p.  203,  n. — ^he  says, 
estate  tail,  nor  was  the  destination  of  with  respect  to  Lord  Southampton  v.  Mar* 
the  aceomalated  fund  (if  made)  too  re-  quis  of  Hertford,  **  It  is  not  easy  to  dis- 
raote^  being  identical  with  that  of  the  coTer  the  ground  of  the  decision,  but  it  is- 
general  personalty,  the   gift   of  which  to  be  observed  that  the  term  of  1000  years 
was  held  good.    The  sole  ground  of  the  preceded  the  limitations  in  tail ;  and  it 
determination   therefore   was,  that  the  seems  to  be  inferred  that  a  recovery  by 
trust  for  accumulation  could  not  be  split  tenant  in  tail,  subject  to  the  term,  did  not 
or  seyered,  so  as  to  place  part  before  destroy  the  preceding  trusts  of  the  term, 
the   first    estate   tail  (which  would  be  If  this  be  the  case,  there  is  a  great  fallacy 
neither  too  remote  nor  barrable),  and  in  the  inference ;  for  the  trusts  of  a  term 
part  after  (which  would  be  too  remote  if  created  for  the  purposes  of  a  settlement,, 
it  were  not  barrable).    The  whole  was  an  must  follow  the  ultimate,  devolution  of 
entire  limitation,  and  must  stand  or  fall  the  inheritance,  and  not  the  inheritance- 
together.      ''The  other  was  the   better  the  trusts  of  the  term.    A  recovery  by 
view,  but  the  point  is  now  well  settled,"  tenant  in  tail  would  acquire  the  fee  sim* 
Sag.  Law  of  Prop.  349.    If  in  Browne  v.  pie,  and  render  the  term  attendant  on  the 
Stoughton  the  trust  had  been  barrable  inheritance  dischaiged  of  the  tru8&  for 
along  with  the  estate  tail  some  startling  accumulation."    But  Case  v,  Drosier  (onto 
results  would  follow.    Suppose,  for  in-  p.  259}  shows  that  Mr.  Sanders'  opinion 
stance,  that  instead  of  an  accumulation  does  not  represent  the  accepted  view  of 
being  directed  during  minority,  it  had  the  law  on  this  point    In  Meller  v.  Stan- 
been  directed  dining  the  first  twenty-one  ley,  2  D.,  J.  &  S.  183,  where  one  having 
years  after  the  testator's  death  to  raise  freeholds  for  lives  devised  his  real  and 
money  for  payment  of  legacies,  it  must  personal  estate  to  trustees,  and  directed 
follow  that  the  tenant  in  tail,  if  of  full  them  to  keep  up  the  policies  on  the  ezist- 
age,  could  bar  the  trust,  and  deprive  the  ing  lives  (which  he  had  insured),  and 
legatees   of  their   legacies.    Browne  v,  from  time  to  time  to  renew  the  lease  and 
Stoughton,    cannot   therefore  be  distin-  insure   the   new  lives;   and  subject  aa 

(h)  Lord  Southampton  e.  Marquis  of  two  first-cited  cases  there  was  a  preceding 

Hertford,  2  Ves.  &  B.  54,  see  p.  d5 ;  Bate-  term,  so  that  it  is  absolutely  necessary  to^ 

man  v,  Hotchkin,  10  Beav.  426 ;  Briggs  refer  them  to  this  special  ground.    See 

«.  Earl  of  Oxford,  1  D.,  M.  St  G.  363,  and  also  Qilbertson  v.  Richards,  5  H.  A  N 

we  Bacon  V.  Proctor,  T.  &  B.  40.    In  the  453. 
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encumbrances,  which  in  case  of  a  mortgage,  the  encambrancer  himself 
might  adopt  by  entering  into  receipt  of  the  rents  and  profits,  and  may 
at  any  time  be  put  an  end  to,  either  by  the  owner  paying  the  encam- 
brauoe,  or  the  encumbrancer  enfordng  his  claim  against  the  wrpw  of 
the  property;  thus  there  is  no  restraint  on  alienation.  As  the  pay- 
ment of  all  the  debts  of  a  testator  can  now  be  enforced  out  of  his  real 
as  well  as  his  personal  estate,  there  seems,  on  the  principle  above  notioed, 
1)0  reason  at  the  present  day  to  doubt  the  validity  of  a  trust  for  die 
accumulation  for  any  period,  however  long,  of  the  income  of  all  or 
any  {lart  of  a  testator^s  property,  whether  real  or  personal,  for  the 
purpose  of  paying  his  debts.]  (t) 

'*'A  testator  is  in  less  danger  of  transgressing  the  perpetuily-nile, 
Aatoprovisioiifl  whilst  providing  for  his  own  children  and  grandchildren, 
dren.  than  whcu  the  objects  of  his  bounty  are  the  children  and 

grandchildren  of  another,  since,  in  the  former  case,  he  has  only  to 
avoid  postponing  the  vesting  of  the  grandchildren's  shares  beyond 
their  ages  of  twenty-one  years,  and  then  the  fact  of  the  gifb  extending 
to  after-bom  grandchildren  would  not  invalidate  it,  because  all  the 
children  of  the  testator  must  be  m  esse  at  his  decease,  and  thfit  children 
must  be  born  in  (heir  lifetime,  so  that  they  necessarily  come  into  exist- 
ence during  a  life  in  being.  On  the  other  hand,  a  gift  embracing  the 
whole  range  of  the  unborn  grandchildren  of  another  living  person 
would  be  clearly  void,  though  the  shares  should  be  made  to  vest  at 
majority  or  even  at  birth,  for  the  grandfather  might  have  children 
born  after  the  testator's  decease ;  and  as  the  gift  would  extend  to  the 
children  of  such  after-born  children,  it  would  be  absolutely  void  for 
remoteness,  and  that,  too,  acording  to  the  principle  already  laid  down, 
without  regard  to  the  fact  of  there  being  any  such  child  or  not 

Of  course  a  testator  may  so  frame  and  mould  his  disposition  as  to 
Tesu^rmoy  make  its  validity  depend  on  subsequent  events;  or,  in 
uoBitionaooord-  other  words,  avail  himself  of  the  course  of  circumstanceu 

ing  to  sabse-  '  . . 

quentevente.     posterior  to  the  making  of  his  will,  in  order  to  get  as  wide 
a  range  of  postponement  as  possible ;  for  instance,  he  may  convert  the 

aforesaid  he  gare  the  property  to  A  for  thought,  however,  it  was  valid  ai  to  alli 

life,  remainder  to  his  first  and  other  sons  since  there  must  neoessatilj  be  a  penon 

in  tail,  &c. :  Turner,  L.  J.,  said  he  was  who  within  the  lawful  period  would  hATe 

not  satisfied^that  the  trust  oould  (as  was  absolute  command  over  the  estate  ao^ 

contended)  be  held  valid  as  to  renewal  consequently  over  the  trust 
on  the  dropping  of  existing  lives,  and  in-        {%)  Tewart  v,  Lawaon,  L.  R,  18  ^' 

valid  (for  remoteness)  as  to  others;  he  490.] 
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intended  estate  tail  of  a  person  then  unborn,  into  an  estate  for  life  in 
case  of  his  happening  to  come  in  esse  in  his  (the  testator's)  lifetime. 
In  all  cases  of  failure  under  circumstances  of  this  nature,  the  deficiency 
is  one  not  of  power  but  of  expression ;  and  the  question  in  every 
instance  is,  whether  the  testator  has  elearly  shown  an  intention  to  take 
the  most  ample  range  or  period  of  postponement,  which  subsequent 
circumstances  admit  of.     A  point  of  this  kind  was  much  ToiiemMhev. 
canvassed    under   the  will  of  Lord  Vere,  (i)  *who  be-  try. 
queathed  to  trustees  all  his  household  goods,  furniture,  pictures,  books, 
linen,  <&c.,  upon  trust  to  permit  his  wife  to  have  the  use  Deviaetoaper- 
of  them  during  her  life,  and,  upon  her  death,  to  permit  notwwwera 
his  son  A  B  to  have  the  use  of  the  same  eoods,  &c.,  for  cation  within 

^  '  ftllowod  period, 

his  life,  and,  upon  the  decease  of  the  survivor  of  his  (the  JlSj^XS***©?*" 
testator's)  wife  and  son,  in  trust  for  such  person  as  should  ^^^^ 
from  time  to  time  be  Lord  Yere,  it  being  his  will  that  the  goods,  &c., 
after  the  decease  of  his  wife,  should  from  time  to  time  go  and  be  held 
and  enjoyed  with  the  title  of  the  family,  as  far  as  the  rules  of  law  and 
equity  would  permit.  At  the  death  of  the  testator,  the  title  of  Lord 
Yere  descended  upon  his  son,  the  legatee  for  life,  upon  whose  decease 
it  descended  to  his  son,  (the  testator's  grandson,  who  was  also  living  at 
the  death  of  the  testator,)  and,  upon  the  death  of  the  grandson,  it 
descended  to  the  testator's  great  grandson,  who  was  bom  afler  the 
death  of  the  testator.  The  chief  struggle  was  between  the  personal 
representatives  of  the  grandson  and  those  of  the  great  grancjson.     As 

(k)  Lord  Deerhont «.  Duke  of  St  Al-  be  entitled  in  poesession  under  the  limita- 

bana,  6  Mad.  232 ;  8.  C.  in  D.  P.,  nom,  tion  in  his  will,  with  remainder  (in  effect) 

ToUemache  v.  Earl  of  Coventry,  2  Q.  &  to  his  iaaue  in  strict  settlement    When 

Fin.  611,  8  BIL  547 ;  compare  this  case  the  time  arrived  for  laying  out  the  money, 

with  Tregonwell  v.  Sydenham,  3  Dow  194,  it  happened  that  the  person  entitled  in 

where  a  testator,  after   devising   lands  possession  under  the  limitation  in  ques- 

i subject  to  certain  terms  for  years  which  tion  was  not  in  eue  at  the  testator's  death, 

he  created  for  the  purposes  thereinafter  and  therefore  could  not  be  made  tenant 

mentioned)  to  A  for  life,  remainder  to  for  life  with  remainder  to  his  issue ;  but 

liis  first  and  other  sons  in  tail  male,  with  the  grounds  on  which  Lords  Bedesdale 

^^emainder  to  the  eldest  daughter  of  A  in  and  Eldon  rested  the  decision   of   the 

tail    general,    with    remainders    over,  house  show  that  if  the  person  entitled  in 

directed  that   when    a   certain  sum  of  possession  had  happened  to  be  a  person 

money  should  be  raised  out  of  the  rents  in  ease  at  the  testator's  death,  the  trust 

of  his  lands  under  a  term  of  sixty  years,*  for  laying  out  the  money  would  in  their 

the  same  should  be  settled  to  the  use  for  opinion  have  been  legal.    See  the  will 

life  of  the  person  who  happened  then  to  stated  at  length,  post  ch.  XYIII.,  {  2. 

*  This  was  before  the  Tellusson  act^  pott  {  3. 
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the  former  was  born  in  the  testator's  lifetime^  it  was  dear,  that  he 
might  ^^  have  been  made  legatee  for  life,  with  remainder  absolutely  to 
the  person  next  in  sucoession,  and  the  question,  therefore,  was,  whether 

16.  Mr.  LewiB,  in  his  work  on  perpe-  the  prescribed  period,  it  is  Toid,  and  can- 

toities,  (pp.  47S-481,)  says:  ''The  role  not  be  made  good  hj  the  actual  hap> 

requiring  all  future  limitations  to  be  such  pening  of  the  erent  within  that  period." 

asy  if  thej  take  effect  at  all,  will  neoes-  To  make  a  gift  valid  as  regards  the  lawi 

saril J  operate  within  the  period  of  lives  of  perpetuity  it  must  be  such  that  it  not 

in  being  and  21  years,  obviously  oon-  only  mojf  but  mutl  take  effect  within  the 

demns  as  invalid  every  gift  of  a  future  prescribed  period.    Gifts,  therefore^  which 

interest  in  property  made  to  depend  on  seem  to  contemplate,  and  may  involve^ 

an  event  which,  although  it  may  pombiy  a  longer  suspension,  are  void.    Thus  in 

happen  within  the  allowed  period,  may  general  gifts  to  a  secular  corporation  not 

pomNy  aUo  not  happen  until  after  the  ex-  authorized  by  law  to  take  propertf  by 

piration  of  such  period*    *    «    *    Let  devise — see  Andrew  «.  New  York  Bible 

the  event  contemplated  be  what  it  may  Soc,  4  Sandf.  8.  C.  (N.  Y.)  166;  Theol. 

and  the  probability  of  its  early  occurrence  Sem.   v.    Ghilds,    4    Paige    C!h.    419; 

as  great  as  it  may  be,  it  will  in  every  case  E^ng     v.     Bundle,     15     Barb.     130 ; 

be  of  too  remote  expectaney,  and  a  limi-  Wetmore  «.  Parker,  52  N.  T.  450 ;  Ad- 

tation  upon  it  will  therefore  always  be  ams  v.  Perry,  43  N.  Y.  487 ;  Needles  t. 

void  unless,  either  from  the  nature  or  in-  Martin,  83  Md.  609 ;  dark's  Tmsti  24 

temal  quality  of  the  contingency  or  from  W.B.233;  1  L.  B.,  Ch.  Div.  497 ;  Gods 

express  provision  and  restriction,  it  be  v.  Manners,  12  L.  B.,  £q.  574.    80,  where 

eertam  that  the  event,  which  is  to  give  the  object  of  the  gift  involves  a  perpe- 

eflfeot  to  the  limitation,  will  happen  if  at  tuity,  as  a  scheme  for  an  agricaltord 

all  within  the  period  of  lives  in  being  school,  Levj  «.  Levy,  33  N.  Y.'  97,  re- 

and  21  years.''    See,  too,  the  remarks  of  versing  40  Barb.  585 ;  or  for  a  village 

Gray,  J.,  in  Jackson  «.  PhiUips,  14  Allen  library,  Leonard  v.  Burr,  18  N.  Y.  96;  or 

(Mass.)  572:    "The  general  rule  Ib  that  a  subscription  libnuy,  Caine  «.  Long^  2 

if  any  estate,  l^gal  or  equitable,  is  given  De  G.,  F.  St  J.  75  ;  or  for  keepipg  up 

by  deed  or  will  to  any  person  in  the  first  tombs  and  burying  grounds,  McLeod  «. 

instance,  and  then  over  to  another  per-  Dell,  9  Fla.  427 ;  Bichard  «.  Bobson,  81 

son,  or  even  to  a  public  charity,  upon  the  Beav.  244 ;  Fowler  v.  Fowler,  10  Jar. 

happening  of  a  contingency  which  may  (N.  8.)  648 ;  Neo  «.  Neo,  6  L.  B.,  P.  C. 

by  possibility  not  take  place  within  a  life  381 — in  this  case  there  was  a  house  aba 

or  lives  in  being  (treating  a  child  in  its  to  be  kept  up  for  a  residence  for  testator's 

mother's  womb  as  in  being)  and  twenty-  ftunily,  also  a  perpetuity ;  or  to  manage 

one  years  afterwards,  the  gift  over  is  void,  property  until  certain  mortgages  can  be 

as  tending  to  create  a  perpetuity  by  mak-  paid  off  out  of  the  rents,  Killam  e.  Allen, 

ing  the  estate  inalienable ;  for  the  title  of  52  Barb.  605 ;  or  a  devise  on  condition 

those  taking  the  previous  interests  would  that  the  minister  reside  on  the  property 

not  be  perfect,  and  until  the  happening  with  executory  devise  over  on  breach— 

of  the  contingency  it  could  not  be  ascer-  the  devise  over  being  held  too  remote, 

tained  who  were  entitled.    Brattle  Square  Church  in  Brattle  Square  v.  Grant,  S 

Church  «.  Grant,  3  Gray,  142.    Odell  v.  Gray  (Mass.)  142;  or  a  conveyance  do( 

Odell,  10  Allen,  5,  7.    If  therefore  the  to  take  effect  **  until  the  mill  pond  shall 

gift  over  is  limited  upon  a  single  event  cease  to  be  used  for  the  purpose  of  carry* 

which  may  or  may  not  happen  within  ing  any  two  mill  wheels^"  Welsh  «.  Fos- 
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tke  irill  aathorixed  such  a  construction.  Sir  J.  Leach,  Y.  C,  before 
'wbom  the  case  was  originally  brought,  decided  in  the  affirmative ;  his 
honor  observed — ''  He  gives  to  such  person  as  shall  from  time  to  time 

ter,  12  Maas.  97.  So,  where  the  language  for  the  time  being  entitled  to  the  prop- 
of  the  will  requires  it  expressly.  Smith  erty,  subject  to  future  limitation,  except 
«.  Donwoodjr,  19  Gra.  237 ;  Best  v.  Conn,  with  the  ooncurrenoe  of  the  indiTiduai 
10  Bosh  (Ky.)  37 ;  Att-Oen. «.  QreenhUl,  interested  under  that  limitation.'  Lewis 
9  Jnr.  (N.  8. 1 1807.  But  where  the  prop-  Perp.  164.  And  an  examination  of  the 
erty  is  to  be  conrerted  into  a  perpetual  authorities  will  verify  the  correctness  of 
fimdy  the  idea  of  perpetuity  was  held  to  the  definition  as  well  as  the  period  of 
be  excluded,  in  Moore  v.  Moore,  4  Dana  limitation  specified  by  Bouvier/'  In 
(Ky.)  854.  In  St  Armour  v.  Bivard,  2  Loring  v.  Blake,  98  Mass.  268,  there  was 
Mich.  294^  provision  for  a  succession  of  a  devise  to  trustees  lor  the  life  of  each 
life  estates,  the  land  neyer  to  be  alienated,  child  of  testator,  and  of  the  surriring 
was  held  Toid ;  so^  also,  Allyn  v.  Mather,  9  ^  husband  or  wife  of  each,  and  on  the 
Conn.  114;  Paifittv.  Hember,  4  L.  R,  £q.  death  of  the  child  without  leaving  hns« 
448.  The  cases  are  numerous  where  thegift  band  or  wife,  or  of  such  husband  or  wife, 
is  YtaA  on  account  of  a  perpetuity  being  to  the  use  of  his  or  her  children.  In  this 
made  possible,  although  not  necessary  or  case^  Wells,  J.,  says :  "  It  was  possible 
CTen  probable,  by  the  provisions  of  the  that  a  child  of  the  testatrix  might 
win.  Thus  Schettler  «.  Smith,  41  N.  Y.  marry  a  person  not  in  being  at  the  time 
328 ;  but  see  Jemison  v.  Smi^  87  Ala.  of  her  decease  and  that  such  person 
185,  where  the  gift  was  to  testator's  widow  might  be  the  suryivor  of  the  marriage, 
for  life,  with  remainder  to  her  children  In  that  case  a  limitation  of  her  estate  not 
and  the  heirs  of  the  body  of  those  de-  to  take  efiect  until  after  the  decease  of 
ceased,  and  was  held  not  to  be  too  re-  such  unborn  person  would  be  in  violation 
mote;  in  Waldo  v.  Cummings^  45  111.  421,  of  the  rule  against  perpetuities  beoause  it 
Judge  Walker  says:  "A  perpetuity  is  would  not  be  supported  by  the  definite 
defined  to  be  a  limitation  taking  the  sub-  measure  of  a  life  or  lives  in  being  and  21 
jeet  thereof  out  of  commerce  for  a  longer  years  after.  *  *  *  The  rule  however 
period  of  time  than  a  life  or  lives  in  r^gards-not  the  possession  but  the  title  or 
being  and  21  years  beyond ;  and  in  case  absolute  right  If  that  vests  within  the 
of  a  posthumous  child  a  few  months  prescribed  period,  the  rule  is  satisfied, 
more,  allowing  for  the  time  of  gestation.  *  *  *  The  ex\joyment  is  postponed  to 
Bouv.  Law  Diet  Gilbert  in  his  treadse  enable  the  surviving  husband  or  wife  to 
on  uses  defines  it  to  be  such  a  limitation  receive  the  income  during  life,  but  the 
of  property  as  renders  it  inalienable  be-  title,  the  absolute  interest  in  remainder, 
yond  Uie  period  allowed  by  law.  Gilbert,  is  fixed  at  the  decease  of  the  child.  *  * 
Uses  by  &igden  260  and  note.  Lewis,  in  *  The  limitation  of  a  life  interest  to  a 
his  treatise  on  perpetuities,  defines  it  to  surviving  husband  or  wife^  who  may  not 
be  'a  future  limitation  whether  executory  have  been  bom  at  the  time  of  testatrix's 
or  by  way  of  remainder  and  either  of  decease,  does  not  tend  to  make  a  perpe- 
real  or  personal  property  which  is  not  to  tuity,  because  the  interest,  although  oon- 
vest  until  after  the  expiration  o(  or  will  tingent  during  the  life  of  the  child,  be- 
not  necessarily  vest  within,  the  period  oomes  vested  at  the  death  of  the  child, 
fixed  and  prescribed  by  law  for  the  cre»>  and  the  limitation  over,  as  we  have  al- 
tion  of  ftiture  estates  and  interests  and  ready  seen,  is  not  at  all  dependent  upon 
which  is  not  destructible  by  the  persons  such  life  interest,  but  itMlf  ahK>  becomes 
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be  Lord  Vere,  because  his  purpose  is,  that  the  enjoyment  shall  be  con- 
tinued with  the  title  of  the  family,  as  far  as  the  rules  of  law  and 
^uity  will  permit;  in  other  words  he  gives  to  such  person  as  shall 
from  time  to  time  be  Lord  Vere,  with  a  declaration  that  each  Lord 
Vere,  in  succession,  shall  take  the  use  and  enjoyment  until  there  be  a 
Lord  Vere  who  cannot,  by  the  rules  of  law  and  equity,  be  confined  to 
the  use  and  enjoyment  only.  {I)  This  declaration,  therefore,  is  nothing 
more  than  a  legal  qualification  of  the  prior  general  description  of  his 
legatees,  and  the  effect  is  the  same  as  if  tlie  will  had  been  in  the  fol- 
lowing form : — 'U()on  trust  for  such  person  as  shall  from  time  to  time 
'l)e  Lord  Vere,  it  being  my  intention  that  the  absolute  interest  shall 
hot  vest  in  any  Lord  Vere,  who  may,  by  the  rules  of  law  and  eqoity, 
.l»e  *limited  to  the  use  and  enjoyment  only.'  (m)  In  this  view  of  the 
^tise,  there  is  a  direct  gift,  and  nothing  executory.  By  the  rales  of 
law  and  equity,  every  person  living  at  the  death  of  the  testator,  who 
^^hould  become  Lord  Vere,  might  be  limited  to  the  use  and  enjoyment 
only,  (m)  The  son  and  grandson  of  the  testator  were  living  at  his 
death,  and  both,  therefore,  limited  to  the  use  and  enjoyment  ooly;(ni) 
l)ut  the  child  who  succeeded  the  grandson  as  Lonl  Vere  and  Duke  of 
St.  Albans,  was  not  living  at  the  death  of  the  testator,  and  conld  not, 
therefore,  by  the  rules  of  law  and  equity,  be  limited  to  the  ose  and 
enjoyment  only,  (m)  He  took,  therefore,  an  absolute  interest,  which  u 
now  vested  in  his  i)ersonal  representative.'' 

▼ested  absolutely  at  the  same  time."    In  tor  becoming  seised  in  poasessioii,  wtf 

like  manner,  in   Otis  v.  McLellan,   18  held  too  remote,  and  void.    80  a  limita- 

Allen  339,  a  trust  for  seven  children  by  (ion  to  A  for  life,  and  her  ''issue,"  has 

name,  to  pay  them  the  income  for  their  been   held  to   be.  void  as  a  perpetai^. 

lives,  with  remainder  to  their  issue  on  Bamnm  «.  Bamum,  26  Md.  119;  Deford 

ileath  of  the  last  surviving  child,  inter-  r.   Deford,  36  Md.   168 ;   Goldsboro*  9. 

yosing  a  life  estate  to  each  child's  wife  or  Martin,  41  Md.  488. 
husband,  if  surviving,  was  held  to  vest  in        (l)  In  order  to  render  the  several  pa- 

the  issue  of  each  child  at  their  parents'  sitions  in  the  text  consistent  with  the 

(the  child's)  death, .and  therefore  not  to  actual  rule  of  law,  we  must  add  in  etch 

he  too  remote.     See,  too,  Pennsylvania  instance,  "with  rtmainder  to  tki  imdc<  n^ 

Ins.  Co.  V.  Price,  7  Phila.  (Pa.)  465 ;  Lov-  casor  ;  "  for  the  legal  prohibition  is  not 

ut  V,  Lovett)  31   Leg.  Int.  (Pa.)  349;  to  the  giving  a  life  interest  to  an  onboin 

Stephens   v.  Evans,  30   Ind.    309.     In  person,  but  to  the  engrafting  on  such  life 

Sykes  v.  Sykes,  13  L.  B.,  Eq.  56,  where  interest  a  remainder  over  to  the  isne  of 

an  estate  was  given  to  testator's  eldest  such  person,  or  any  other  unborn  penon. 

son  in  tail,  with  remainder  in  tail  to  Vide  some  remarks  on  this  point,  pod  p. 

other  sons,  a  trust  to  raise  portions  for  *279. 
the  sons  other  than  the  one  in  possession,        (m)  See  last  note. 
in  case  of  any  younger  son  of  the  testa- 
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[This  judgment  was  affirmed  by  Lord  Lyndhurst,  but  was  reversed 
in  D.  P.  on  the  advice  of  Lord  Brougham^  C.  He  admitted  that  Uie 
testator  might  lawfully  have  limited  the  chattels  to  go  according  to  the 
<lecree  of  the  V.  C.  if  he  had  used  the  proper  words ;  but  first  he  said 
there  was  no  authority  for  putting  that  construction  on  the  words  used ; 
and  secondly  he  took  a  new  objection,  founded  on  the  bequest  being 
an  attempted  annexation  of  chattels  to  an  honor ;  which  he  described 
as  an  attempt  to  create  a  new  species  of  limitation  in  succession, 
unknown  to  the  law,  to  spring  up  with  the  person,  i.  e.  to  the  Lords 
Vere  whoever  they  might  be ;  and  he  mentioned  certain  contingencies, 
-especially  a  ))ossible  abeyance  of  the  honor,  which,  in  his  opinion, 
i^howed  that  there  might  be  no  one  to  answer  that  description  within 
the  allowed  period :  and  although  none  of  those  contingencies  had 
happened,  the  soundness  of  the  limitations  could  not  depend  on  the 
■event. 

Lord  St.  Leonards  has  criticised  this  judgment,  (n)  and  has  adduced 
■authorities  to  show  that  chattels  may  be  limited  to  go  along  with  an 
honor  ;  and  with  regard  to  the  question  of  construction  (which  is  of 
the  greater  interest  here,)  he  distinguishes  between  a  compendious  limi- 
latioD  to  several  persons  successively,  where  the  legal  limit  can  clearly 
l)e  marked,  as  in  Lord  Vere's  will,  and  a  limitation  like  that  in  Lord 
Dungannon  v.  Smith,  where  only  one  person  was  to  take,  and  it 
depended  on  the  event  whether  the  person  who  lived  to  answer  the 
<Iescription  would  or  would  not  come  in  esse  within  the  legal  period. 
He  thought  Tregonwell  v.  Sydenham  a  grave  authority  for  giving 
<'ife(St  to  such  a  limitation  as  that  in  Lord  Vere's  will  as  far  as  the 
•<.*vent8  would  allow,  keeping  within  the  legal  boundary.] 

*If  the  objects  of  a  future  gift  are  within  the  line  prescribed  by 
^he  rule  against  perpetuities,  of  course  it  is  immaterial  Gifttounbom 

pwvoD  ftv  lite 

what  ifi  the  nature  of  the  interest  which  such  gift  con-  vau^. 
fers.  (o)     It  would  be  very  absurd  that  persons  should  be  competent 
to  take  an  estate  in  fee  in  land,  or  an  absolute  interest  in  personalty, 
and  nevertheless  be  incapable  of  taking  a  temporary  or  terminable 

[(n)  Law  of  Prop.  836.]  B.  87,  n. ;  Hay  v.  Earl  of  CoTeDti7,  8  T. 

(o)  Cotton  V,  Heath,  1  Boll.  Ab.  612,  B.  83;  Foster  «.  Bomney,  11  East  694; 

pi.  3;  Marlborough  «.  Qodolphin,  1  £d.  Bennett  v.  Lowe,  6  M.  A  Pay.  486,  7 

416;  Doe  d.  Tooley  v.  Gunnis,  4  Taunt  Bing.  686 ;  Boutledge  v,  Dorril,  2  Ves., 

313 ;  Doe  d.  Liversage  v.  Vaughan,  1  D.  Jr.,  366;  [Burley  «.  Erelyn,  16  Sim.  290 ; 

^  By.  62,  6'B.  &  Aid.  464;  Ashley  v,  Hampton  v.  Holman,  6  Ch.  D.  188;  and 

Ashley,  6  Sim.  868 ;  Denn  v.  Page,  3  T.  see  Feame  C.  B.  608.] 
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interest,  (for  the  larger  inclades  the  lees,)  and  yet  it  would  not  be 
diffioult  to  cite  dictaf  uslj,  even  to  adduoe  a  decision^  (p)  propounding 
the  doctrine,  that  a  life  interest  cannot  be  given  to  an  unborn  person. 
The  fallacy  has  probably  arisen  from  the  terms  in  which  the  general 
mle  has  been  ordinarily  laid  down,  namely,  that  yon  cannot  give  an 
estate  for  life  to  an  unborn  person,  with  remainder  to  his  issue^  which 
has  been  read  as  two  distinct  propositions,  the  one  affirming  the 
invalidity  of  a  limitation  for  life  to  an  unborn  person,  and  the  other 
the  invalidity  of  a  limitation  to  the  isspe';  though,  in  fact,  all  tiiat  is 
meant  to  be  averred  is,  that  a  limitation  to  the  children  or  issue  of  an 
unborn  person,  [following  a  gift  to  such  unborn  person,]  is  bad,  as  it 
clearly  is,  since  such  children  or  issue  may  not  come  in  esse  until  more 
tlian  twenty-one  years  after  a  life  in  being,  (q)    [Taken  as  containing 
two.  separate  propositions,  the  rule  is  not  true  in  either  of  its  branches,, 
for  a  legal  remainder  immediately  expectant  on  a  vested  estate  of 
fiieehold  may  be  limited,  not  only  to  an  unborn  person,  diild  of  a 
living  person,  but  to  any  unborn  person  whatever,  since,  in  order  to 
take,  such  unborn  person   must,  as  we  have  serai,  (r)  come  m  esse 
during  the  subsistence  of  the  previous  estate,  that  is,  of  a  vested  estate 
for  life  or  in  tail,  otherwise  the  confingent  remainder  to  him  will  &il. 
Indeed  it  is  dear  from  Cadell  v.  Palmer  (s)  that  even  a  long  suooeasion 
AstosaooMB-    of  estates  for  life  to  unborn  persons  and  their  issues  is 
tounboniper-   valid,  if  Subjected  to  the  restriction,  that  in  order  to  take 

■out  who  11111  if  •  • 

oaDM^»«M«  they  must  come  into  existence  during  lives  in  being  and 
allowed  period,  tweuty-onc  ycars  afterwards.  In  that  case  a  direction  to 
limit  successive  estates  for  life  to  every  person  who,  being  in  the  line 
of  the  heirs  male  of  C.  B.,  should  come  into  existence  during  the 
period  of  the  lives  of  twenty-eight  ^living  persons  and  twenty  years 
after  the  decease  of  the  survivor  of  them  was  held  valid.  Under  this 
devise  it  was  possible  that  five  successive  generations,  all  unborn  at 
the  decease  of  the  testator,  should  have  taken  estates  for  life,  and  also 
(under  fiirther  gifts  in  the  will  not  noticed  here)  that  after  the  decease 
of  the  last  of  the  five  generations,  a  sixth  generation  might  have  taken 
an  estate  tail  with  remainders  over.  So  where  there  was  a  gift  to 
issue  of  A  (a  living  person),  to  vest  on  a  remote  event,  and  a  gift  over 

{p)  Hajei «.  Hayei^  4  Boas.  811;  [see  A  Fin.  SOS^  and  oale  p.  *257 ;  and  t^ 

aa  to  this  oase,  6  Hare  250^  1  OoU.  87, 6  member  the  distinction  there  taken  be- 

Gh.  D.  188.  tween  legal  and  equitable  ""Uft*^^ 

(9)  Bee  11  Haie  876.  («)  .isitep.*262. 

(r)  See  Doe  d.  Winter  «.  Perratt,  9  CL 
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to  B  if  there  should  be  no  issue  of  A  who  should  survive  the  testator 
and  A,  the  gift  over  was  held  valid,  the  word  '^ survive''  importing 
that  the  issue  here  spoken  of  were  not  all  issue  or  all  included  in  the 
previous  gift,  but  such  as  should  be  born  in  the  lifetime  of  the  per- 
sons whom  they  were  to  survive,  viz.,  the  testator  or  A.  {{) 

These  considerations  would  seem  to  settle]  a  point  which  has  not, 
it  is  believed,  been  the  subject  of  positive  decision,  namely,  whether  a 
devise  which  either  from  the  nature  of  the  subject  of  gift,  as  in  the 
case  of  a  life  estate,  or  from  the  nature  of  the  qualification  superadded 
to  the  devisee,  as  in  the  instance  of  a  gift  to  children  living  at  the 
•death  of  the  testator,  can  never  extend  beyond  the  period  allowed  by 
the  rule  of  law,  is  good  though  limited  to  arise  upon  an  event  which 
jnight,  abstractedly  considered,  happen  after  that  period,  as  an  indefi- 
nite failure  of  issue ;  in  other  words,  whether  a  bequest,  in  a  will 
made  before  1838,  if  A  shall  die  without  issue,  to  B  if  then  living,  is 
to  be  regarded  in  precisely  the  same  light  as  a  gift,  in  case  A  shall  die 
without  issue  living  B.  Upon  principle  it  is  difficult  to  perceive  any 
«olid  difference  between  the  two  cases  ;  and  the  opinion  of  Mr. 
Feame  (u)  seems  to  have  been  in  favor  of  the  validity  of  the  former 
limitation,  though  none  of  the  cases  cited  by  this  distinguished  writer 
go  directly  to  the  point.  In  Oakes  v.  Chalfont,  (x)  which  is  his  lead- 
ing authority,  the  words  '^  for  want  of  such  issue  "  evidently  pointed 
at  the  children  who  were  the  objects  of  the  preceding  gift,  and  the 
bequest  over  was  therefore  plearly  good,  as  a  simple  substituted  gift. 
£Sir  LI.  Kenyon,  in  Jee  v.  Audley,  {y)  expressly  states  such  a  limita- 
tion to  be  good.]  Sir  W.  Grant,  though  at  one  time  he  expressed 
<lonbts  on  the  subject,  (2)  [seems  latterly  to  have  been  of  the  same 
opinion,  (a)  and  the  authority  of  Lord  Brougham  is  on  the  same 
«ide.3(&)  The  *que8tion  is  now  of  somewhat  diminished  interest, 
{si^ce  it  generally  arises  on  a  gift  "  in  default  of  issue,'^  which  words, 
in  wills  made  since  1837,  are  not  generally  to  be  construed  as  refer- 
ring to  an  indefinite  failure  of  issue ;  but  it  is  still  of  some  importance, 
because  it  may  arise  on  a  gift  limited  to  take  effect  on  any  other  event 
which,  abstractedly  considered,  is  too  remote.] 

[(()  Qee  V.  Liddell,  L.  B.,  2  £q.  341.  (f)  Barlow  v.  Salter,  17  Yes.  488;  8ee 

See  alio  Lachlan  v,  Bejaolds,  9  Hare  Sngd.  Gilb.  Uses,  277,  n. 

796.]  [(a)  Massey  v.  Hudson,  2  Mer.  183. 

(«)  a  B.  488,  500,  Bauer's  note.  (b)  Campbell  v.  Harding,  2  B.  ^  My. 

(x)  PoUez.  38.  406. 

£(y)  1  Cox  826.] 
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As  a  gift  for  life  to  an  unborn  person  is  valid,  so  it  is  clear  is  a 
Aatogittsin      remainder  expectant  on  such  ecift,  provided  it  be  made  Uh 

remainder  ex-  .  o      '  i. 

ggyton        take  edect  in  favor  of  persons  who  are  competent  objects^ 
naboni  pereon.  of  gift ;  (c)  though  here  also  a  fallacy  prevails ;  for  it  is 
not  uncommon  to  find  it  stated  in  unqualified  terms,  tfaat^  though  you 
may  give  a  life  interest  to  an  unborn  person,  every  ulterior  giti  is^ 
neoessarily  and  absolutely  void ;  and  some  countenance  to  this  doc- 
trine is  to  be  found  in  the  judgment,  as  reported,  of  an  able  judge,  (d) 
though  the  adjudication  itself,  rightly  considered,  lends  no  support  to- 
any  such  doctrine,  as  the  ulterior  gift,  which  was  there  pronounced 
to  be  void,  was  nothing  more  than  a  declaration  that  the  property 
should  go  according  to  the  statute  of  distribation ;  so  that  the  claim 
of  the  next  of  kin,  who  was  held  to  be  entitled,  was  perfectly  consist- 
ent  with  the  will,  unless,  indeed,  it  applied  to  the  next  of  kin  at  the 
death  of  the  unborn  legatee  for  life,  which  would  have  been  clearly 
void,  as  embracing  persons  who  would  not  have  been  ascertainable 
until  more  than  twenty-one  years  after  a  life  in  being ;  but  for  this 
construction  there  seems  to  have  been  no  ground.  17 

(e)  Boutledge  v.  Dorril,  2  Ves.  Jr.,  respect  for  the  Vice  ChanceUor,  I  must 
866;  Evans  «.  Walker,  3  Ch.  D.  211.]  differ  from  his  opinion  because  nothing 
(<2)  See  Cooke  v.  Bowler,  2  Kee.  53.  can  be  more  clearly  settled  and  it  was 
17.  It  has  been  held  that  a  limitation  finally  settled  by  Cadell  v.  Palmer,  1 G. 
Ofver  on  the  death  of  unborn  children  is  &  Fin.  372,  that  yon  may  postpone  the 
too  remote  and  void  in  Hannan  v,  Osbom,  vesting  of  property  during  a  life  or  live» 
4  Paige  336 ;  so,  too,  Loring  v.  Blake,  98-  in  being  and  the  period  of  21  years  in 
Mass.  253 ;  Stephens  v,  Evans,  30  Ind.  39;  gross  afterwards ;  but  that  every  gift 
contra,  Boberts  v.  West,  15  6a.  123.  But  which  must  not  necessarily  vest  within 
a  gift  over  on  the  death  of  A's  widow  and  that  period  is  void.  The  Vice  Ghanoel- 
onbom  children,  if  he  leave  any,  was  held  lor,  I  see,  uses  this  expression :  '  Oonsid* 
not  to  be  too  remote  where  A  died  un-  ering  that  this  limitation  to  the  execu- 
married  before  the  testator.  Hosea  v.  tors,  administrators  and  assigns  must  take 
Jacobs,  98  Mass.  65.  In  Stuart  v.  Cocker-  efiect  in  the  lifetime  of  one  of  the  unborn 
ell,  7  L.  B.,  Eq.  368,  Vice  Chancellor  issue  to  whom  a  good  estate  for  life  is 
Malins  says  of  Avem  v.  Lloyd :  "The  given,  so  as  to  give  him  an  absolute es- 
words  executors,  adminiatratora  and  assigns  tate  in  possession,  when  he  becomes  the 
following  a  gift  of  a  life  estate  are  words  survivor,  it  is  not  easy  to  see  on  what 
of  limitation.  If  the  Vice  Chancellor  ground  it  can  be  considered  as  too  re- 
construed  it  thus,  that  it  was  a  gift  to  all  mote.'  It  is  clearly  too  remote,  if  the 
the  children  for  life  with  a  limitation  to  persons  who  were  to  take  were  not  to  be 
one  of  them  absolutely,  it  may  possibly  ascertained  until  all  the  unborn  penon» 
be  reconciled.  But  if  he  intended  to  de-  were  dead.  *  The  gift  to  the  executois, 
cide  that  the  vesting  of  any  gift  whatever  administrators  and  assigns  of  the  snrviv* 
can  be  postponed  till  after  the  expiration  ing  tenant  for  life  attaches  to  the  life  es- 
of  lives  not  yet  in  being,  then  with  every  tate,  so  as  to  give  a  contingent  absolute 
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[But  the  abeolate  interest,  however  parceled  out,  must  be  so  limited 
as  necessarily  to  vest  (if  at  all)  within  the  1^1  period.  An  intenst 
Thus,  if  a  devise  be  made  to  an  unborn  person  for  life,  v«rt  within  th« 
and  in  case  he  should  die  without  issue  living  at  his  dead),  ^^^^  '^^^ 
or  under  the  age  of  twenty-one  years,  then  to  B,  this 
remainder  is  void,  since  it  depends  on  the  termination  of  a  particular 
estate  by  an  event  which  may  not  ha[^n  within  a  life  in  being  and 
twenty«one  years.  It  has  been  suggested  that  an  interest  to  arise  on 
such  an  event  in  an  ascertained  person  is  now  good,  because  by  a 
modem  statute  (e)  contingent  interests  may  be  disposed  of  at  law ;  (/) 
aod  the  suggestion  finds  support  in  principle  in  a  decision  of  Sir  J. 
Stuart,  who,  in  Avern  v.  Lloyd,  (g) — where  personalty  was  bequeathed 
to  the  issue  of  A,  a  living  person,  share  and  share  alike,  for  their 
*Iives,  and  for  the  survivors  and  survivor,  and  after  the  decease  of  the 
sarvivor,  to  the  executors,  administrators  and  assigns  of  the  survivor, — 
held  the  ulterior  limitation  valid,  on  the  ground  that  "  each  of  the 
tenants  for  life  had  as  much  right  to  alien  his  contingent  right  to  the 
absolute  interest  as  to  alien  his  life  estate." 

Now  the  rule  against  perpetuity  has  always  in  terms  required  the 
vetting  of  estates  within  the  prescribed  limit  The  first  instance  of  an 
executory  gift  void  for  remoteness  given  by  Mr.  Fearne  (A)  is  a  devise 
to  A  and  his  heirs,  and  if  A  die  without  heir,  then  to  B ;  which, 
according  to  the  suggestion,  would  now  be  good.  The  rule  as  it 
affected  equitable  interests,  whether  in  real  or  personal  estate,  was  in 
corresponding  terms :  yet  these  were  always  alienable.  It  is  submitted 
that  the  statute  referred  to  has  not  made  any  change  in  the  rule,  and 

estate  to  each  tenant  for  life/    That,  I  L.  R,  Eq.  319,  where  the  gift  was  to  a 
think,  was  the  ground  apon  which  the  married  woman,  A,  for    life,  with    re- 
Vice  Chancellor  decided  it  and  upon  that  mainder  to  her  children  for  life,  and  re* 
ground  it  may  be  right ;  but  if  it  was  in-  mainder  oyer  to  her  grandchildren,  the 
tended  to  say  that  you  may  postpone  the  last  remainder  was  held  too  remote,  and 
gift  until  after  the  expiration  of  the  lives  parol  evidence  was  not  admitted  to  show 
of  all  those  unborn  persons,  it  is  perfectly  that  unborn  children  of  A  were  not  in- 
plain  that  that  is  in  opposition  to  all  the  tended,  because  she  was  past  child-bear- 
settled  rules  on  the  subject    But  I  do  not  ing  age.    To  the  same  efiect,  see  Heas- 
think  that  Vice  Chancellor  Stuart   in-  man  v,  Pearse,  11  L.  R,  £q.  522. 
tended  to  decide  anything  of  the  kind/'  [(e)  8  and  9  Vict,  c.  106,  {  6. 
It  was  held  in  this  case  of  Stuart  v.  Cock-  (/)  Qilbertson  v.  Bichards,  4  H.  A  N. 
erell,  and  afiirmed  5  L.  R,  Ch.  App.  713,  277,  5  Id.  453. 
that  an  ultimate  remainder  after  a  re-  {g)  L.  R,  5  £q.  383. 
mainder  for  life  to  unborn  children  of  A,  (A)  C.  B.,  p.  445. 
was  too  remote.    So,  in  Sayer's  Trusts,  6 
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that  the  law  is  as  laid  down  by  Sir  B.  Malina,  Y.  C.^  in  a  ca9e(f) 
where  a  testator  having  under  his  ante-naptial  settlement  an  ezcla- 
sive  power  of  appointing  land  to  his  issue^  appointed  it  by  his  will  to 
his  son  A  in  fee,  but  if  the  son  should  have  no  child  who  should  attain 
twenty-one,  then  to  the  testator's  grandson  B  in  fee.  The  V.  C.  held 
that  the  gift  over  was  void  for  remoteness. 

That  the  old  rule  is  unchanged  also  as  r^ards  remainders  is  shown 
by  the  dictum  already  cited  of  Sir  W.  Wood,  who  long  after  the 
passing  of  the  statute  said  that  ^'a  contingent  remainder  cannot  be 
limited  as  depending  on  the  termination  of  a  particular  estate  whose 
determination  will  not  necessarily  take  place  within  the  period  allowed 
by  law."  (i) 

That  the  right  of  alienation  is  not  sufficient  of  itself  to  ezdude  the 
_   .     ,  ^     rule  is  further  shown  by  Curtis  v,  Lukin.  (I)  where  certain 

Curtis  «.LcildiL  ''  '  ^  ' 

property  was  bequeathed  in  trust  to  accumulate  the  income 
for  sixty  years,  and  to  apply  part  of  the  fund  so  formed  for  the  benefit 
of  class  A  and  pay  the  rest  to  class  B ;  both  classes  would  be  ascer- 
tained within  lawful  limits,  but  the  proportions  in  which  the  fnnd 
would  be  divisible  between  them  depended  on  contingencies  whidi 
could  not  be  ascertained  until  the  end  of  the  term  of  sixty  years.  It 
was  contended  that,  inasmuch  as  the  beneficiaries  as  soon  as  ascer- 
tained had  full  power  to  dispose  of  the  fund  and  stop  furth^  aocumn- 
lation,  the  case  was  not  ob*noxious  to  the  rule  against  perpetuity; 
but  Lord  Langdale  held  that,  although  among  themselves  they  might 
make  a  title  to  the  fund,  yet  each  of  them  would  be  uncertain  as  tx) 
the  amount  of  his  share,  and  therefore  that  the  trust  could  not  be 
sustained.  And  it  was  not  suggested  that  tlie  power  which  each 
undoubtedly  possessed  to  alien  his  contingent  share  protected  the  case 
from  the  rule.] 

Where  a  devise  is  void  for  remoteness,  all  limitations  ulterior  to  or 
Limitations  expcctsnt  on  such  remote  devise  are  also  void,  though  the 
rewta  <to^  object  of  the  prior  devise  should  never  come  into  exist- 
^*****'  ence.     Thus,  in  the  often-cited  case  of  Proctor  v.  Bishop 

of  Bath  and  Wells,  {m)  where  there  was  a  devise  to  the  first  or  other 
son  of  T.  P.  that  should  be  bred  a  clergyman  and  be  in  holy  orden, 

{%)  In  re  Brown  &  Siblj,  3  Ch.  D.  15C ;  mooted. 
Bee  also  observations  by  the  same  judge        {k)  11  Hare  374. 
(L.  R,  7  Eq.  369)  on  Arern  v.  Lloyd,        (l)  6  Bear.  147.] 
$up^  and  on  Ashley  v,  Ashley,  6  Sim.  35S,        (m)  2  H.  Bl.  358 ;  see  also  Ffehaer  c 

where  the  question  of  remoteness  was  not  Holford,  ante  p.  *253. 
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and  to  his  heiis  and  assigns ;  but  if  the  said  T.  P.  BhofM  Juwe  no  such 
son,  then  to  T.  M.  his  heirs  and  assigns.  T.  P.  died  without  ever 
having  had  any  son.  As  by  the  oanons  of  the  church  no  person  can 
be  admitted  into  deacon's  orders  before  the  age  of  twenty-three,  or  be 
ordained  priest  before  twenty-four,  it  was  clear  that  this  qualification 
postponed  the  devisee's  interest  until  he  attained  the  age  of  twenty- 
three  at  the  least  The  Court  of  C.  P.,  therefore,  held  the  first  devise 
to  be  void  for  remoteness,  and  that  the  devise  over,  as  it  depended  on 
the  same  contingency,  was  also  void;  observing,  that  there  was  no 
instance  of  a  limitation  after  a  prior  devise,  which  was  void  for  the 
contingency's  being  too  remote,  being  let  in  to  take  efiect. 

So,  in  Bobinson  v.  Hardcastle,  (n)  where,  on  the  marriage  of  James 
Dunn  with  Dorothy  Wright,  lands  were  limited  to  himself  r^*^^  '^ 
for  life,  remainder  to  such  of  the  children  of  the  marriage  aooeiented. 
and  in  such  proportions  as  he  should  appoint,  remainder  to  the  first 
and  other  sons  in  tail,  with  remainders  over.  James  Dunn,  by  will, 
appointed  the  estate  to  the  eldest  son  of  the  marriage  for  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  remainder  to  his  (the 
son's)  first  and  other  sons  in  tail,  remainder  to  the  daughters  in  tail, 
as  tenants  in  common,  remainder  as  to  part,  to  testator's  daughter  in 
fee;  and  as  to  other  part,  to  the  use  of  another  daughter  in  fee.  ,The 
appointment  to  the  children  of  the  testator's  son  being'  clearly  too 
remote,  (the  son  being  unborn  at  the  time  of  the  execution  of  the  deed 
creating  the  power,)  it  was  contended,  that  the  effect  was  the  same  as 
if  it  had  never  been  inserted  in  the  will,  and  that  the  remainder  in  fee 
was  ao^celerated :  but  Buller,  J.,  observed,  that  if  a  subsequent  limita- 
tion depended  upon  a  prior  estate  which  was  void,  the  subsequent  one 
must  fistU  with  it ;  to  support  the  opposite  argument,  the  testator  must 
be  considered  as  intending  that  if  the  first  use  was  bad,  the  subsequent 
limitation  should  take  place,  which  would  be  extraordinary  indeed. 
The  court  acconjjngly  certified  (it  being  a  case  from  chancery)  that  the 
devise  over  was  void. 

The  same  principle  was  followed  in  Cambridge  v.  Rous,  (o)  where 
personal  property  was  bequeathed  to  A  for  life,  and  afler  her  decease 
to  her  children,  when  they  should  attain  the  age  of  twenty-seven,  and  in 
the  event  of  her  having  no  such  children,  over ;  and  Sir  W.  Grant, 

(n)  2  B.  C.  C.  22,  2  T.  R.  241, 380, 781.        (o)  8  Yes.  12.    The  case  is  here  stated 

vithoat  the  altematiye  heqaest. 
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M.  "R.,  held  the  trust  for  the  children  to  be  too  remote^  and  tliat  the 
limitation  over,  therefore,  was  also  void. 

[Again,  in  Beard  v.  Westoott,  {p)  a  testator  devised  lands  to  his 
Beftrd«.wwt.   grandson,  J.  J.  B.,  for  99  years,  determinable  with  his 
life,  remainder  to  his  first  son  (unborn)  for  99  years,  de- 
terminable with  his  life,  remainder  (in  effect)  to  his  first  son  for  a  like 
term,  aod  so  on ;  and  in  case  there  should  be  no  issue  male  of  the 
said  J,  J.  B.,  nor  issue  of  such  issne  male  at  the  time  of  his  death,  or 
in  case  there  should  be  issue  male  at  that  time,  and  they  should  all 
die  before  they  should  respectively  attain  twenty-one  without  lawful 
issue  male,  then  there  were  similar  limitations  over  to  X.  and  his  lasue. 
On  a  case  from  chancery  the  court  of  C.  P.  held  that  the  several  gifb 
after  the  gift  to  the  unborn  son  of  J.  J.  B.  were  void.    Tliey  also 
held,  that  if  the  event  mentioned  (q)  arose,  the  gift  over  would  take 
effect,  the  event  in  question  being  (as  it  clearly  was)  within  the  legal 
limits  of  perpetuity.     The  decision  on  the  latter  point  was  not  acqui- 
esced in,  and  a  case  was  sent  to  the  Court  of  K.  B.,  who  held  that  the 
gift  over  was  void,  and  Lord  Eldon  a£Srnied  that  decision.    *^  Not/' 
said  Lford  St.  Leonards,  (r)  ^'  because  it  was  not  within  the  line  of 
perpetuity,  but  expressly  on  the  ground  that  the  limitation  over  was 
never  intended  by  the  testator  to  take  effect,  unless  the  persons  whom 
he  intended  to  take  under  the  previous  limitations  would,  if  they  had 
been  alive,  have  been  capable  of  enjoying  the  estate,  and  that  he  did 
not  intend  that  the  estate  should  wait  for  ^persons  to  take  in  a  given 
event,  where  the  person  to  take  (that  is,  to  take  in  the  interim)  was 
actually  in  existence,  but  could  not  take.     This  shows,"  he  continued, 
"  that  where  there  are  gifts  over  which  are  void  for  perpetuity,  and 
there  is  a  subsequent  and  independent  clause  on  a  gift  over  which  is 
within  the  line  of  perpetuities,  effect  cannot  be  given  to  such  a  clause 
unless  it  will  dovetail  in  and  accord  with  previous  limitations  which 
are  valid."]  • 

But  care  should  be  taken  to  distinguish  between  cases  sucii  as  the 
Di9tinoUon  preceding,  and  those  in  which  the  gift  over  is  to  arise  on 
over  te  to  arise    an  alternative  event,  one  branch  of  which  is  within,  and 

on  A  double  '  ^  ^     ^  ' 

oontinsenoy.      the  Other  IS  fiot  within,  the  prescribed  limits ;  so  that  tlie 

[(p)  6  Taunt.  393,  5  B.  &  Aid.  801,  T.  thorities  next  stated,  and,  J.  J.  B.  being 

&  B.  25.  still  alive  at  the  time,  it  had  not  become 

(q)  That  is,  the  second  event  mentioned  impossible,  but  the  Court  of  K.  B.  seenii 

in  the  proviso.    There  could  be  no  ques-  to  have  altogether  ignored  it 
tion  as  to  the  validity  of  the  first  event;        (r)  In  Monypennj  v.  Dering,  2  D^  H. 

that  was  dearly  good  within  all  the  au-  &  G.  182.    And  see  Sag.  GU.  Uses  270.] 
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gift  over  will  be  valid,  or  not,  aooording  to  the  event  («)18  [Thus,  in 
Longhead  v.  Phelpe,  (t)  where  trusts  were  declared  of  a  term,  in  case 
of  the  death  of  A  without  leaving  issue  male,  or  in  ease  such  issue 
male  should  die  without  issue,  the  court  held  it  clear  that  the  first 
contingency  having  happened  the  trusts  of  the  term  were  valid  without 
reference  to  the  other  contingency.] 

In  Leake  «.  Bobinson,  {u)  too,  certain  stock  and  moneys  were  be^ 
qneathed  to  W.  R.  £•  for  life,  and,  after  his  decease,  to  ouieriMtanoM- 
the  child  or  children  of  the  said  W.  B.  R.  who,  beins  a  umiutiom 

'  ^        ffood  or  not 

son  or  sons,  should  aJtUdn  the  age  of  iwenty-fipef  or,  being  ^•^ni. 
a  daughter  or  daughters,  should  attain  that  age  or  be  married  with 
consent ;  and  in  case  the  said  W.  R.  R.  should  hapi)en  to  die  wUhoitt 
leaving  issue  Kving  at  the  time  of  his  decease^  or,  leaving  saohy  they 
should  all  die  b^ore  any  of  them  should  attain  iwenty-Jive  if  sons,  and 
if  danghters,  before  they  should  attain  such  age  or  be  married  as 

(•)  8ee  same  principle  applied  to  a  dif-  son,  J^  in  Annstrong  v,  Armstrong,  14 

ferent  species  of  case,  Tregonwell  v.  Sj-  B.  Mon.  S33,  says,  "  where  a  limitatioD  b 

denham,  3  Dow  194 ;  anU  p.  *276,  n.  made  to  take  effect  on  two  alternative 

18.  Thus,  too,  in  Jackson  v.  Phillips,  events  or  contingencies  with  a  double 
14  Allen  572,  Judge  Qnj  says :  ''  But  if  aspect  one  of  which  is  too  remote  and 
the  testator  distinctly  makes  his  gift  over  the  other  valid  as  being  within  the  pre- 
to  depend  upon  what  is  sometimes  called  scribed  limits,  although  it  is  void,  so  far 
an  alternative  contingency,  or  upon  either  as  it  depends  upon  the  remote  event,  it 
of  two  contingencies,  one  of  which  may  will  be  allowed  to  take  effect  on  the  alter- 
be  too  remote  and  the  other  cannot  be,  its  native  one ;"  and  to  the  same  effect  see 
validity  depends  upon  the  event ;  or,  in  Att.-Gten.  v,  Wallace,  7  B.  Mon.  616 ; 
other  words,  if  he  gives  the  estate  over  Schettler  v.  Smith,  41  N.  T.  328. 
on  one  contingency  which  must  happen,  [(<)  2  W.  Bl.  704.  Crompe  v,  Barrow, 
if  at  aU,  within  the  limit  of  the  rule,  and  4  Yes.  681,  is  commonly  cited  to  the 
that  contingency  does  happen,  the  validity  same  point  But  in  that  case  there  was 
of  the  distinct  gift  over  in  that  event  will  no  question  of  remoteness,  the  appointors 
not  be  affected  by  the  consideration  that  son  G.  B.  being  the  child  of  a  former 
nponadifierent  contingency,  which  might  marriage,  i.  e.  bom  before  the  creation  ot' 
or  might  not  happen  within  the  lawful  the  power.  If  otherwise,  the  alternative 
limit,  he  makes  a  disposition  of  his  estate,  gift  over,  if  C.  B.  should  die  and\leave  n*> 
which  would  be  void  for  remoteness.  The  child  surviving  him  (which  was  held 
authorities  upon  this  point  are  conclusive,  good),  would  in  fact  have  been  too  re- 
Longhead  V.  Phelps,  2  W.  Bl.  704 ;  Sug-  mote ;  for  the  vesting  would  have  been 
den  and  Preston,  arguendo^  in  Beard  «.  suspended  until  the  death  of  an  unborn 
Westcott,  5  B.  &  Aid.  809, 813, 814;  Min-  person.  It  is  probable  that  a  simUar  ex- 
ter  V.  Wraith,  13  Sim.  52 ;  Evers  v,  Chal-  planation  may  be  given  of  In  re  Lord 
lis,  7  H.  L.  Gas.  531,  Armstrong  v.  Arm-  Sondes'  Will,  2  8m.  A  Gif.  290,  sc.  that 
strong,  14  B.  Mon.  333 ;  1  Jarman  on  Charlotte  Palmer  was  living  at  the  crea* 
Wills  244 ;  Lewis  on  Perp.,  c  21 ;  2  tion  of  the  powers.] 
Spence  on  Eq.  125, 126."    So,  too.  Simp-        (u)  2  Mer.  363. 
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iiforesaid^  then  to  the  brothers  and  sisters  of  W.  R.  B.  on  their  attun- 
ing twenty-five  if  a  brother  or  brothers,  and  if  a  sister  or  sisters,  on 
«uch  age  or  marriage  as  aforesaid.  W,  R.  R.  died  without  leaving 
issue,  and  it  was  not  contended,  that,  in  the  (iroumtianees  which  had 
happened^  the  bequest  over  to  the  brothers  and  sisters  was  void,  in 
reference  to  the  event  on  which  it  was  limited ;  though  it  was  held, 
that  as  the'  bequest  to  the  brothers  and  sisters  included  all  who  were 
living  at  the  death  of  *W.  R.  R.,  {z)  it  was  clearly  void  from  the 
remoteness  of  the  bequest  itself.  Had  W.  R.  R.  left  any  issue,  the 
^everU  also  would  have  been  too  remote. 

[In  Qoring  v.  Howard,  (y)  there  was  a  bequest  of  personal  property 
upon  trust  for  the  testator's  grandson  G.  G.,  and  his  brothers  and 
•sisters  equally  for  their  lives,  and  after  the  decease  of  any  of  the 
grandchildren  to  pay  his  or  her  share  to  his  or  her  issue,  ^  any,  till  thejr 
attained  the  age  of  twenty-five,  and  then  to  transfer  to  them  their 
parent's  share  equally ;  and  in  case  auy  of  the  grandchildren  should  die 
without  leaving  issue  at  his  or  her  decease  and  without  having  obtained  a 
vested  interest,  then  the  share  of  the  grandchild  so  dying  to  go  to  the 
-survivor  or  survivors,  and  to  be  payable  and  transferable  as  before 
mentioned ;  G.  G.  died  a  bachelor,  and  his  brothers  and  sisters  were 
held  entitled  to  his  share  of  income  for  their  lives,  in  the  alternative 
that  had  happiiened  of  no  child  of  G.  G.  being  alive  at  his  decease, 
though  the  gift  to  such  a  child,  had  there  been  one,  would  have  been 
too  remote. 

So  in  Monypeimy  v.  Dering,  (z)  where  there  was  a  devise  in  trust 
for  P.  M.  for  life,  and  after  his  decease  in  trust  for  his  first  son  for  life, 
and  after  the  decease  of  such  first  son, ''  upon  trust  for  the  first  son  of 
the  body  of  such  first  son  and  the  heirs  male  of  his  body,  and  in 
default  of  such  issue  upon  trust  for  all  and  every  other  the  son  and 
-sons  of  the  body  of  the  said  P.  M.,  severally  and  successively  aooord- 
ing  to  seniority  of  age,  for  the  like  interests  and  limitations  as  I  have 
before  directed  respecting  the  first  son  and  his  issue,  and  in  drfauU  rf 
issue  of  the  body  of  P.  JK".,  or  in  case  of  hia  not  letmng  any  ai  his 
deoeoMy  upon  trust  for  T.  M.  for  life,''  with  remainders  over.  Lord 
St  Leonard^  held  that  the  limitation  to  the  unborn  son  of  an  unborn 
«on  of  P.  M.,  being  itself  void,  invalidated  the  remainders  depending 
upon  it ;  but  that  the  remainder  to  T.  M.,  and  the  subsequent  remain- 

(x)  Vvie  anU  p.  ^^5.  (s)  2  D^  M.  A  G.  145.    See  also  Oun- 

[(y)  Id  Sim.  395;  and  see  Minter  v.    bridge  v.  Boos,  25  Beay.  409. 
AVraith,  18  Id.  62. 
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ders,  were  good  in  the  alternative  event  which  had  happened  of  P.  M. 
not  leaomg  any  isaue  at  his  decease. 

And  where  the  alternative  limitations  are  distinct  and  separate  in 
their  nature,  it  makes  no  difference  that  they  are  not  each  Aiteniatwe 
separately  expressed  in  different  clauses,  but  involved  in  neednot'be 
words  which  apply  equally  to,  and  include  within  them,  mipr§md. 
both  limitations.  Thi^  point  was  decided  in  Doe  v,  Challis,  (a)  where^ 
J.  D.  *devised  four  houses  in  trust  for  his  daughter  Elizabeth  for  life,, 
and  after  her  decease  to  such  of  her  children  as  being  sons  should  attain 
the  age  of  t  wenly-thiee  years,  or  being  daughters  should  attain  the  age  of 
twenty-one  years,  equally  as  tenants  in  common  in  fee ;  and  in  case  all 
the  children  of  Elizabeth  should  die,  if  a  son  or  sons,  under  the  age 
of  twenty-three  years,  or,  if  a  daughter  or  daughters,  under  the  age  of 
twenty-one,  or  if  die  should  JuxDe  noney  then  he  devised  the  property 
io  trust  for  his  son  John  and  his  daughters  Sarah  and  Anne  equally 
for  their  respective  lives,  and  at  their  respective  deaths  he  devised  the 
share  of  the  one  dying  to  his  or  her  children  who  being  sons  should 
atUun  twenty-three,  or  being  daughters  should  attain  twenly-one,  as 
tenants  in  common  in  fee ;  and  in  case  of  the  death  of  his  son  or 
either  of  his  daughters  vnthcifi  leamng  a  ehUd  who  being  a  son  should 
oUain  twenty^hree,  or  being  a  daughiei'  should  attain  twenty-onef  he 
devised  the  third  share  of  the  one  so  dying  to  the  children  of  the 
others  in  the  same  manner  as  before.  Elizabeth  died  in  1838  without 
ever  having  had  a  child,  and  in  1847  Anne  died  without  ever  having 
had  a  child.  Two  questions  were  raised ;  first,  whether  the  gifb  over 
on  the  death  of  Elizabeth  was  good ;  and,  secondly,  whether  the  gift 
over  on  the  death  of  Anne  was  good.  The  Court  (^  Q.  B.  decided 
both  questions  in  the  affirmative.  As  to  the  first,  they  held  (in  aooord- 
anoe  with  the  authorities  before  stated,)  that  if  Elizabeth  had  had  a 
child,  although  he  did  not  attain  the  prescribed  age,  die  gift  over 
woald  have  been  void  for  remoteness,  but  that  in  the  event  which 
happened  of  her  never  having  had  a  child  the  gift  took  effect  as  an 
alternative  contingent  remainder.  As  to  the  second,  the  court  decided 
that  here  also  the  giflb  over  took  effect,  although  the  event  of  her  never 
having  had  any  ehildren  was  not  actually  expressed,  being  of  opinion,, 
tipon  the  authority  of  Jones  v.  Westoomb  (6)  and  similar  cases,  that 
wherever  there  was  a  gift  over  on  a  dasB  d}ring  within  a  particular 
^,  it  took  efiect  if  that  dass  never  came  into  existence.    In  the 

(a)  18  Q.  B.  2H  281.  (6)  Eq.  Om.  Ahr.  24(>.    See  ch.  L. 
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Exchequer  Chamber  the  decision  on  the  second  point  was  reversed,  the 
court,  without  denying  the  authority  of  Jones  v,  Westoomb,  applying 
the  same  principle  to  the  splitting  of  one  set  of  words  into  two  con- 
tingencies, that  Sir  W.  Grant,  in  Leake  t;.  Robinson,  applied  to  the 
splitting  of  a  class.  Alderson,  B.,  who  delivered  the  judgment  of  the 
<x)urt,  said,  "  The  true  meaning  of  the  devise  is,  in  every  event  which 
can  happen  in  which  Anne  dies  ^leaving  no  children  if  male  who 
attain  twenty-tliree,  or  if  female  who  attain  twenty-one,  I  give  the  estate 
over.  That  is  what  he  says,  and  that  is  what  he  means.  He  includes 
all  those  events  in  one  clause.  Some  are  legal,  some  are  illegal.  How  is 
the  court  to  sever  these  events,  which  the  testator  has  expressly  joined 
together,  without  making  a  new  will  ?  The  principle  seems,  therefore, 
to  be  against  splitting  such  a  devise  when  we  are  considering  the  ques- 
tion whether  it  is  a  legal  one.  Now  this  question,  it  is  conceded,  most 
be  determined  as  on  reading  the  will  at  the  instant  of  the  testator's 
death.  Do  the  cases  cited  affect  this  principle?  On  looking  over 
them  we  find  in  all  of  them  that  the  deoiae  in  amy  event  vxms  legale  and 
that  it  was  competent  for  the  testator  to  make  it." 

Apart  from  the  question  of  perpetuity,  it  was  admitted  that  Jones 
r.  Westcomb  was  full  and  sufficient  authority  for  construing  the  will 
as  was  done  in  the  Court  of  Q.  B. ;  so  that  the  sound  rule  wbidi  re- 
quires a  will  to  be  construed  without  reference  to  the  consequences  as 
regards  remoteness  was  actually  transgressed  in  order  to  defeat  the  in- 
tention. On  appeal  to  D.  P.,  the  case  of  Leake  v.  Bobinson  was  de- 
clared to  be  inapplicable,  and  the  decision  of  the  Exchequer  Chamber 
was  reversed. (o)  "No  case,"  said  Wightman,  J.,  "or  authority  has 
been  cited  to  show  that  where  a  devise  over  includes  two  contingencies, 
which  are  in  their  nature  divisible,  and  one  of  which  can  operate  as  a 
remainder,  they  may  not  be  divided,  though  included  in  one  expres- 
sion ;  and  our  opinion  does  not  at  all  conflict  with  the  authority  of 
Jee  V,  Audley,  and  Proctor  v.  Bishop  of  Bath  and  Wells,  in  neither 
of  which  cases  was  it  possible  for  the  limitation  over  to  operate  as  a 
remainder."] 

As  the  law  does  not  permit  to  be  done  indirectly  what  cannot  be 
Clause  empow>  effected  in  a  direct  manner,  ijie  rule  which  forbids  the 

S^^i^to'own-    P^^^S  ^^  ^^  estate  to  the  issue  of  an  unborn  person,  [m 
crahip,  void.      remainder  on  the  life  of  his  parent,]  equally  invalidates 

[(e)  Norn,  Evers  v.  Challis,  7  H.  L.  was  before  the  decisioQ  of  D.  P^  ia  1^ 

Cas.  531.    In  re  Thatcher's  Trasts,  26  v,  Ghallis,  and  was  decided  on  the  to- 

Beav.  365,  appears  to  be  contrary :  but  it  thority  of  Beard  «.  Weaoott.] 
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a  daose  in  a  settlement  or  will,  oontaitiing  limitations  to  existing  per- 
sons for  life,  with  remainder  to  their  issue  in  tail,  empowering  trus- 
tees, on  the  birth  of  each  tenant  in  tail,  to  revoke  the  uses,  and  limit 
an  estate  for  life  to  such  infant,  witli  remmnder  to  his  issue,  (d) 

It  has  been  already  observed,  that,  in  the  case  of  appoint'*'ment8, 
testamentary  or  otherwise,  under  powers  of  selection  or  distribution 
in  favor  of  defined  classes  of  objects,  the  appointees  must  be  persons 
<x)mpetent  to  have  taken  directly  under  the  deed  or  will  Appointee  on- 
creating  the  power,  (e)  Tlie  test,  therefore,  by  which  the  power  must  be 
validity  of  every  such  gift  must  be  tried  is,  to  read  it  as  ?*^\^®^ 
inserted  in  the  deed  or  will  creating  the  power,  in  the  *«»»»»« donor, 
place  of  the  power.  Attention  is  often  called  to  this  doctrine  in  prac- 
tice, where  a  power  having  been  reserved  by  an  antenuptial  settle- 
ment, to  one  or  both  of  the  marrying  parties,  to  appoint  an  estate  or 
fund  among  the  issue  generally  of  the  marriage,  the  donee  wishes  to 
•exercise  it  by  making  a  settlement  of  the  property  on  the  children  of 
the  marriage  for  life,  with  remainder  to  their  children  or  issue;  this, 
it  is  obvious,  cannot  be  done  ;  for,  as  the  grandchildren  of  the  marry- 
ing persons  could  not  have  been  made  objects  of  gift  immediately  un- 
der the  limitations  of  the  settlement,  since  they  do  not  (like  children) 
necessarily  come  in  esse  during  the  lives  of  either  of  the  parties  then 
in  being,  tliey  cannot  take  under  the  appointment  founded  on  such 
settlement  (/)     In  order  to  bring  the  appointment  within  the  pre- 

{d)  Duke  of  Marlborough  v,  Earl  Go-  may  be  accomplished,  if  the  child  is  of 
dolphin,  1  £d.  404.  The  author  of  this  age  and  the  power  authorises  an  appoint- 
fiitile  device  for  evading  the  rule  against  ment  by  deed,  by  making  an  absolute  ap- 
perpetuities,  was  no  other  than  the  great  pointment  in  favor  of  the  child ;  who 
John  Churchill,  the  first  Duke  of  Marl-  then,  by  the  same  (or  more  usually  by  a 
borough.  Lord  Northington's  judgment  separate)  deed,  settles  the  appointed  prop- 
in  this  case  well  deserves  the  reader's  erty  upon  the  several  objects  of  the  in- 
|)erusal.  tended  marriage ;  and  in  such  case  it  is 

(e)  Robinson  v.  Hardcastle,  2  T.  B.  conceived,  that,  even  if  it  could  be  shown 

:M1,  380,  781.  that  the  appointment  was  made  with  the 

(/)  BriBtow  «.  Warde,  2  Yes.,  Jr.  336 ;  express  previous  understanding  that  it 

nee  also  Robinson  v.  Hardcastle,  2  T.  B.  should  be  followed  by  such  a  settlement, 

241,  380,  781 ;  [In  re  Brown  and  Sibly,  8  the  validity  of  the  appointment  would 

Oh.  D.  166.]    It  frequently  happens,  that  not  be  affected ;  though  equity  certainly 

a  parent,  having  a  power  of  appointment,  is  very  jealous  of  all  such  transactions, 

is  desirous,  on  the  marriage  of  a  child,  and  if  there  is  any  previous  contract  for 

one  of  the  objects  of  the  power,  to  make  benefiting  the  donee  himself,  even  though 

a  settlement  in  fiivor  of  such  child,  and  only  extending  to  a  loan  of  the  appointed 

also  of  the  intended  husband  or  wife,  and  sum,  the  appointment  would  clearly  be 

the  issue  of  the  marriage.    The  purpose  bad.    Suggestion  as  to  settlement  of 
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scribed  limits  it  most  be  confined  to  such  iasae  as  shall  be  bom  in  the 
li£^ime  of  the  marrying  parties,  or  one  of  them,  or  of  some  other 
person  living  at  the  time  of  the  execation  of  the  settlement,  aod 
during  the  period  (as  the  case  of  Gadell  v.  Palmer  allows  us  to  say) 
of  twentj-one  years  afterwards,  unless  the  ^vesting  is  postponed  (as 
it  commonly  is)  to  majority,  which  would  absorb  the  twenty-one 
years ;  and  even  in  r^ard  to  the  children  of  the  marriage,  the  vest- 
ing of  the  shares  must  not  be  postponed  beyond  the  deoeaise  of  the 
surviving  parent,  and  the  attainment  of  majorilyi  (or  beyond  the 
period  of  twenly-one  years  from  the  decease  of  the  surviving  parent] 
[So  too,  although]  a  power  does  in  terms  authorize  an  appointment 
Bfltot^rpowor  to  issue  only  who  are  born  within  du6  limits,  [yet]  an 
mentioropeof  appointment  to  a  more  extensive  ranire  of  issue  would  be 
inirtoowidea  [totally  void  if  made  to  the  whole  as  a  class  to  take  as 
j«otB.  tenants  in  common,  for  the  shares  of  the^issue  who  are 

within  the  line  could  not  be  ascertained.  (9^)  But]  in  the  converse 
case,  viz.  that  of  the  power  embracing  issue  generally,  and  the  appoint- 
ment being  duly  restricted  to  issue  within  the  prescribed  boandaiy^ 
there  can  be  no  doubt  that  the  appointment  would  be  good.  (A)  If 
the  power  and  appointment  both  embrace  too  wide  a  range  of  objects, 
and  the  appointment  is  made  to  the  children  or  issue  as  a  class,  it  will, 
according  to  the  general  principle  before  adverted  to,  be  void  intoto; 
as  well  to  members  of  the  class  who  are  within,  as  to  those  who 
are  not  within,  the  line,  (i) 

shares  appointed  under  power  of  selec-  instanoe,  to  appoint  the  propertj  to  the 
tion. — Of  ooorse  it  is  desirable,  even  in  child  absolutelj,  and  then,  to  enjom  him 
making  sach  a  settlement  as  is  above  sag-  to  ezecate  the  desired  settlement  of  the 
gested,  to  avoid  showing  that  it  was  the  appointed  property ;  and,  as  an  indnoe- 
result  of  a  preyions  arrangement  between  ment  to  his  doing  so^  to  make  it  the  oon* 
the  appointor  and  appointee.  If  the  dition  of  some  o(Aer  benefit  which  he  is  U> 
marrying  child  is  a  minor,  the  appoint*  derive  mider  the  wilL 
ment  might  be  made  in  &vor  of  any  1(g)  Where  there  is  no  question  of  re- 
other  child,  being  adult,  who  would  then  moteness,  and  the  scares  of  oljectB  cui 
make  the  intended  settlement  Where  be  ascertained,  the  appointment  is  good 
the  power  in  question  is  exercisable  by  pro  UmtOj  see  Sugd.  Pow.  507,  8th.  ed. ; 
will  only,  the  donee's  desire  to  embrace  In  re  Famcombe's  Trusts,  9  Gh.  D.  652. 
the  issue  of  the  appointee,  or  any  other  (A)  Attenborough  «.  Atteoboroogh,  1 
persons  who  are  not  objects  of  the  power  K.  &  J.  296.] 

of  course  cannot  be  attained  by  any  such        (»)  Bontledge  v.  Borxil,  2  Vsl,  Jr^ 

means ;  and  the  nearest  approach  which  857 ;  [Thomas  v.  Thomas^  14  Sim.  28i 
can  be  made  to  the  scheme  is,  in  the  first' 

[*290] 


GBAP.  IZ.,  §  n.]       BITIiE  AQAINST  PEBPETUimS.  5SL 

[Again^  although  under  a  special  power  a  life  estate  maj  (as  we 
have  seen)  be  limited  to  a  child  unborn  at  the  time  of  the  Appobumetti 
creation  of  the  power,  the  limitation  to  such  child  of  a  mmitarypoiMt 
power  to  appoint  by  will  would  be  void,  since  it  would  chudjavoid. 
tie  up  the  property  until  the  death  of  the  unborn  child,  {k)  But  a 
power  so  limited  to  appoint  by  deed  or  will  would  be  valid,  since  it 
oonfeiB  an  absolute  and  immediate  power  of  dispositioB.  {I) 

The  reason  why  the  test  above  alluded  to  is  not  applicable  to  ap- 
pointments under  general  powers  is,  that  such,  powers  an  vndm, 


in  point  of  alienation  equivalent  to  absolute  ownership:  Sn^ltedihMa 

i_       1  I*  ^    1  ^^  appoint" 

tne  donee  can  at  any  moment  dispose  of  the  property  as  maniL 
he  pleases.    But  this  reason  fails  where  the  power,  though  Vnims  tiy 
general  in  its  objects,  is  to  be  exercised  by  will  only.    In  inMiteryoniy. 
such  a  case  the  power  of  disposition  is  suspended  during  the  life  of 
the  donee,  and  appointments  made  by  virtue  of  it  are  therefore  to  be 
tested  in  the  same  way  as  appointments  under  a  special  power.]  (m) 

*At  one  period  it  was  much  doubted,  whether  a  power  ef  sale  intro- 
duced into  a  deed  or  will  oontainine  limitations  in  strict  ab  to  rwumi^ 

^  of  indefinite 

settlement,  and  which  was  not  in  terms  restricted  in  its  powenofMaa. 
ezerdse  to  the  period  allowed  by  law,  was  valid.  The  affirmative  has 
now  been  decided  in  several  instances ;  (n)  and  in  Boyce  v.  Ban- 
ning, (o)  the  same  rule  was  applied  where  the  indefinite  power  occur- 
red in  a  settlement  containing  limitations  to  A  for  life,  with  remainder, 
subject  to  a  jointure  rent-charge,  to  the  children  of  A  in  /ee,  with  a 
cross  executory  limitation,  in  case  of  any  of  the  children  dying  under 
age  and  without  issue.  These  cases  seem  to  have  dispelled  the  alarm 
which  was  created  by  Lord  Eldon's  remarks  in  Ware  v,  Polhill ;  (p) 
and  it  is  observable,  that  in  several  of  the  cases  referred  to,  the  val- 
idity of  the  power  was  considered  to  be  so  clear,  that  a  title  derived 
under  it  was  forced  upon  the  acceptance  of  a  purchaser.     In  practice 

(*)  Wollaston  v.  King,  L.  B.,.  8  Eq.  Freestone,  10  Id.  225 ;]  Waring  r.  Coven- 

165;  Moigan  v,  Gronow,  L.  B.,  16  £q.  1.  try,  1  Mj.  A  K.  249, stated  9  Jarm.  Conv. 

Apart  from  remoteneBs,  such  a  limitation  458;  and  see  1  Hajes'  Introd.  (5th.  ed.) 

would  be  within  the  original  power,  Slark  497;  [Cole  v.  Sewell,  4  D.  A  War.  82; 

f.  Dakyns,  L.  B.,  10  Gh.  35.  Lantsbery  «.  Collier,  2  E.  A  J.  709.] 

(0  In  re  Meredith's  Trusts,  8  Ch.  D.  (o)  2  Cr.  A  J.  834;  [see  also  Wood  «. 

769.  White,  4  My.  &  Cr.  482;  Nelson  «.  Cal- 

(m)  In  re  PowelFs  Trusty  89  L.  J.,  Ch.  low,  15  Sim.  353.] 

188.]  (p)  11  Ves.  257;  as  to  which,  see  some 

(tt)  Kddle  V.  Perkins,  4   Sim.  186 ;  observations,  1  Jarm.  Pow.  248,  a. 
Powis  V.  Capron,  Id.  188,  n.;  [Wallls  «. 
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it  often  oocars  that  a  sale  is  made  under  a  will^  which  empowers  the 
testator's  trostees  and  the  survivor  and  the  heirs  of  the  survivor  to  sell 
his  real  estate,  (most  oommonly  his  copyholds,  in  order  to  avoid  Ihe 
necessity  of  the  trustees  being  admitted  previously  to  a  sale,)  without 
any  restriction  ip  point  of  time.  In  the  early  case  of  Holder  v*  Pres- 
ton, (q)  the  Court  of  K.  B.  granted  a  ma/ndamus  to  compel  the  lord 
of  a  manor  to  admit  the  purchaser  of  copyholds,  claiming  under  the 
bargain  and  sale  of  trustees  of  a  will,  whose  power  was  wholly  unre- 
stricted,  and  the  validity,  of  which  does  not  appear  to  h%ve  been  called 
in  question. 

[In  fact>  such  a  power  does  not  prevent  alienation,  but  facilitates  it; 
The  rale  and  when,  by  the  comini;  of  aire  of  a  tenant  in  fee  or  in 

boidwhe  ^  tail,  it  is  no  longer  needed,  it  naturally  ceases.  The  prin- 
fSedon^^*  ciple  that  the  rule  against  perpetuities  does  not  apply 
apply.  where  the  reason  of  the  rule  is  wanting  is  further  exem- 

plified by  Christ's  Hospital  t;.  Grainger,  (r)  where  money  was  in  1624 
bequeathed  to  the  corporation  of  Beading,  to  be  by  them  invested  in 
land,  the  rents  of  which  were  to  be  applied  to  certain  charitable  pur- 
poses, and  in  case  of  default  in  duly  applying  the  rents,  there  was  a 
limitation  over  for  the  benefit  of  Christ's  ^Hospital ;  the  limitation 
over  was  in  1848,  afW  a  lapse  of  more  tiian  200  years,  held  to  take 
efiect;  the  property  having  been  originally  well  devoted  to  charitable 
purposes,  and  having  thus  become  inalienable,  the  gift  over  created  no 
restriction  on  alienation,  and  did  not  come  within  the  reason  of  the 
rule  against  perpetuities.]  (s) 

It  is,  of  course,  no  objection  to  the  validity  of  a  devise,  that  it 
mS^^oqi^  postpones  the  possession  beyond  the  limits  prescribed  for 
^s^  the  vesting  of  estates ;  for,  in  such  a  case,  the  doctrine 
under  consideration  has  no  other  effect  than  to  vacate  the 
postponement,  and  thereby  accelerate  the  possession.  Thus  where  (i) 
lands  were  devised  to  trustees  and  their  heirs,  in  trust  for  A  for  life, 

(q)  2  WUb.  400.  The  pradent  draughts-  mitted  to  create.  Game  v.  Longi  2  ID^  F. 

man,  however,  will  not  allow  his  oonfi-  A  J.  75 ;  Att-Gen. «.  Wehster,  L.  &,  20 

denoe  in  the  validity  of  indefinite  powers  £q.  483 ;  In  re  Datton,  4  Ex.  D.  54.] 
of  sale  to  induce  him  to  omit  an  express        (<)  Farmer  v.  Francis,  9  J.  B.  Moo.  810, 

restriction,  confining  the  power  to  the  2  Bing.  151 ;  see  also  Mniraj  «.  Adden- 

peidod  prescribed  by  the  rule  against  per-  brook,  4  Ross.  407 ;  [Jackson  v.  M^ori- 

petuities.  banks,  12  Sim.  93;  Milroy  o.  Milroy,  14 

[(r)  16  Sim.  83, 1  M.  A  Gord.  460.  Id.38;  Greet«LQreei;5  Beav.123;  Hs^ 

(a)  Charitable  trusts  are  the  only  per-  rison  «.  Ghimwood,  12  Id.  192;  Gosling  «• 

petuities  which   an  individual   is   per-  Gosling,  Johns.  285.] 
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remainder  in  trust  for  B  for  life^  remainder  unto  and  among  all  and 
every  the  iBsne,  child  and  children  of  B  as  should  be  living  at  the 
time  of  the  decease  of  the  survivors  of  A  and  B^  to  be  divided^  share 
and  share  alike^  when  and  as  thej  should  respectively  attain  the  age 
of  twenty-four  years^  and  to  their  respective  heirs,  c&c.,  and  if  only 
one,  then  the  whole  to  such  only  or  surviving  child  in  fee  upon  attain- 
ing the  said  age;  it  was  contended  that  the  gift  to  the  childifen  was 
too  remote ;  but  the  Court  of  C.  P.,  on  a  case  from  chancery,  certified, 
tliat  the  jchildren  living  at  the  death  of  the  survivor  "look  "  equHaJUe 
estates  in  fee,''  (the  court,  it  should  seem  by  the  terms  of  the  certifi- 
cate, having  lost  sight  of  its  incapacity  as  a  court  of  law  to  recognize 
equitable  interests.) 

It  is  often,  however,  a  matter  of  no  inconsiderable  difficulty  from 
the  ambiguity  of  the  testator's  language,  to  determine  Qoeition 
whether  the  postponement  applies  to  the  vesting  or  only  ^ff^^* 
to  the  enjoyment;  and  if  the  original  gift  is  followed  by  ^>^^!?'*'^ 
a  clause  disposing  of  the  shares  of  objects  dying  under  the  •>»oiate. 
specified  age,  a  further  and  still  more  perpleocing  question  arises; 
namely,  whether  the  vesting  is  originally  deferred  until  the  prescribed 
age,  or  the  shares  are  immediately  vested,  with,  a  liability  to  be 
divested ;  in  other  words,  whether  the  specified  age  is  the  period  of 
vesting  or  the  period  of  the  shares  becoming  absolute,  in  case  of  the 
objects  dying  before  sudi  age.  This  question,  which  is  fully  discussed 
in  a  future  chapter,  (u)  is  most  important  in  '^'reference  to  the  applica- 
tion of  the  rule  against  perpetuities,  for  if  the  shares  are  immediately 
vested,  and  the  remoteness  afiects  only  the  clauses  of  accruer,  or  other 
the  gifb  engrafted  on  or  limited  in  derogation  of  the  original  gift,  the 
effect  of  the  rule  is,  not  to  invalidate  such  original  gift,  but  to  render 
it  absolute,  by  relieving  it  from  the  clauses  which  qualified  or  divested 
the  interest  of  its  objects. 

(«)  As  these  cases  are  dealt  with  on  connection  with  the  subject  of  the  present 

the  ordinary  and  general  principles  of  section,  bat  belong   rather   to   chapter 

interpretation,  which  are  unsparingly  ap-  XXY.,  which  treats  of  the  Testing  of 

plied  without  regard    to   consequences,  estates,  where,  accordingly,  th^  will  be 

and  the  fiict  of  any  proposed  construction  found.     Vide  Doe  d.  Boake  v.  Nowell,  1 

rendering  the  intended  gift  void  for  re-  M.  A  Sel.  327,  6  Dow  202;  and  other 

motenefls  is  not  allowed  to  exert  any  in-  cases,  pott;  also  Yawdry  v,  GMdes,  1  B. 

fiaence,  it  is  obyious  that  the  cases  re-  &  My.  203 ;  Blease  v.  Burgh,  2  Beav.  221. 
ferred  to  in  the  text  have  no  peculiar 
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It  IS  dear  that  in  order  to  render  a  gift  to  a  claas  of  persons  Talid 
Bute  of  eon-     the  coart  will  not  depart  from  the  established  role  of  oon- 

fltractiloii  not  to  . 

beMMdto    stracdon  which  fixes  its  range  of  objects;  for  thoogh  it 
▼aud.  18  probable  that  the  testator^  if  interrogated  on  the  pointy 

woald  have  consented  to  restrict  the  class  for  the  purpose  of  bringing 
it  within  due  limits,  yet,  as  the  will  intimates  no  such  intentioQ,  its 
judicial  expositor  is  not  warranted  in  so  dealing  with  its  contents. 
As  in  Jee  v.  Audley^  (v)  where  a  testator  bequeathed  £1000  to  be 
placed  out  at  interest,  which  interest  he  gave  to  his  ¥riif6 
during  her  life ;  and  at  her  death  he  gave  the  £1000  to 
his  niece  Mary  Hall,  and  the  issue  of  her  body  lawfully  b^otten  and 
to  be  b^otten ;  and  in  d^autt  of  mch  issue,  he  gave  it  to  be  equally 
divided  between  the  daughters  then  Hiring  of  John  Jee  and  Elisabeth 
Jee  his  wife.    It  was  objected,  that  the  limitation  to  the  daughters  ot 
John  and  Elizabeth  Jee  was  void,  as  being  too  remote,  being  to  take 
effect  on  a  general  failure  of  issue  of  Mary  Hall,  and  was  not  oon- 
fined  to  the  daughters  living  at  the  death  of  the  testator.    On  the 
other  side  it  was  said,  that,  though  the  late  cases  had  decided  that,  on 
a  gift  to  children  generally,  such  children  as  should  be  living  at  the 
time  of  the  distribution  of  the  fund  would  be  let  in,  yet  it  would  be 
very  hard  to  adhere  to  such  a  rule  of  construction  so  rigidly  as  to  de- 
feat the  evident  intention  of  the  testator  in  this  case,  especially  as 
there  was  no  real  poesibilily  of  J.  and  E.  Jee  having  children  after 
the  testator's  death,  they  being  then  sevenly  years  old;  and  if  there 
were  two  ways  of  construing  words,  that  should  be  adopted  which 
would  give  effect  to  the  disposition  made  by  the  ^testator ;  that  the 
cases  which  had  decided  that  after-bom  children  should  take,  pro- 
ceeded on  the  implied  intention  of  the  testator,  and  never  meant  t6 
give  effect  to  words  which  would  totally  defeat  such  intention.    But 
Sir  Lloyd  Kenyon,  M.  B.,  observed,  that  it  had  been  decided  by 
several  cases,  that,  in  bequests  to  children,  all  those  bom  before  the 
interest  vested  in  possession  were  entitled.    ''This,''  he  continued, 
''being  a  settled  principle,  I  shall  not  strain  to  serve  an  intention,  at 
the  expense  of  removing  the  landmarks  of  the  law.    It  is  of  infinite 
importance  to  abide  by  decided  cases,  and  perhaps  more  so  on  this 
subject  than  any  other.    The  general  principles  which  apply  to  this 
case  are  not  disputed ;  limitations  of  personal  estate  are  void,  unless 
they  necessarily  vest,  if  at  all,  within  a  life  or  lives  in  being  and 

(«)  lGoz824.  [SeealsoSajer'flTrDStB,  L.B^6Eq.  819. 
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twenty-ODe  jears  and  nine  or  ten  months  afterwards.  This  has  been 
-sanctioned  by  the  opinion  of  judges  of  all  times,  from  the  time  of 
the  Dnke  of  Norfolk's  case,  to  tiie  present;  it  is  grown  reverend  by 
age,  and  is  not  now  to  be  broken  in  upon.  I  am  desired  to  do  in  this 
case  something  which  I  do  not  feel  myself  at  liberty  to  do,  namely, 
to  suppose  it  impossible  for  persons  at  so  advanced  an  age  as  John 
lind  Elizabeth  Jee  to  have  children ;  but  if  this  can  be  done  in  one 
•case,  it  may  in  another,  and  it  is  a  very  dangerous  experiment,  and 
introductive  of  the  greatest  inconvenience,  to  give  a  latitude  to  such 
«ort  of  conjecture.  Another  thing  pressed  upon  me  is,  to  decide  upon 
the  events  which  have  happened ;  but  I  cannot  do  this  without  over- 
turning very  many  cases.  The  single  question  before  me  is,  not 
ivhether  the  limitation  is  good  in  the  events  which  have  happened, 
but  whether  it  were  good  in  its  creation,  and  if  it  were  not,  I  cannot 
make  it  so.  Then,  must  this  limitation,  if  at  all,  necessarily  take  place 
within  the  limits  prescribed  by  law  ?  The  words  are, '  in  default  of 
«uch  issue,  I  give  the  said  £1000  to  be  equally  divided  between  the 
daughters  then  living  of  John  Jee  and  Elizabeth  his  wife.'  If  it  had 
been  to  '  daughters  now  living,'  or  '  who  should  be  living  at  the  time 
of  my  death,'  it  would  have  been  very  good ;  but,  as  it  stands,  this 
limitation  may  take  in  after-bom  daughters;  this  point  is  clearly 
settled  by  Ellison  v.  Airy,  and  the  ^ed  of  law  on  euoh  imitation  eofi- 
not  make  any  diffei'ence  in  construing  such  intenticn.  If,  then,  this  will 
extended  to  after-born  daughters,  is  it  within  tiie  rule  of  law  ?  most 
•certainly  not ;  because  John  and  Elizabeth  Jee  might  have  children 
bom  ten  years  after  the  testator's  death,  and  then  *Mary  Hill  might 
•die  without  issue,  fifty  years  afterwards;  in  whidi  case  it  would  trans- 
gress the  rale  prescribed." 

But  though  the  courts  will  not  violate  the  established  rules  of  con- 
struction for  the  sake  of  bringing  a  gift  within  legal  limits ;  (x)  yet 
4in  anxiety  to  prevent  a  testator's  dispositive  scheme  from  proving 
abortive,  on  account  of  its  remoteness,  is  plainly  discoverable  through- 
out the  cases,  (y)  To  this  anxiety  we  may  ascribe  the  rule,  which  re- 
oent  cases  seem  to  establish,  that  where  a  testator  has  by  his  will  made 
iin  absolute  bequest  in  favor  of  UDborn  persons,  and  has  afterwards 
by  a  codicil  revoked  such  bequest,  and  in  lieu  thereof  given  to  the 

(z)  L.   B.y  7  Ch.  283,  11  Hare  375,    cases  of  anUnguUyy  where  one  ooostrao- 
^6.  tion  will  prodaoe  remotenesB   and   the 

iy)  K  g.tpo9l  ch.  XL.,  {  1.    And  as  to    other  not,  see  L.  R,  5  H.  L.  648.] 
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same  l^aiees  life  interests  only,  widi  remainder  to  their  children^ 
(which  subetitated  bequest  of  coarse  would  be  void  as  to  the  diildren,) 
the  codicil  may  be  rejected,  and  the  legatees  take  the  interests  origi- 
nally given  them  by  the  will,  (z) 

And  this  rejection  of  qualifying  clauses,  ineffectually  attempted  to 
oiMiMsiiie-  be  engrafted  on  a  previous  absolute  gift,  equally  obtains 
ingpravioiu      whcrc  the  whole  is  contained  in  the  same  testamentary 

AtNoInto  guts  ^ 

Rtieoted.  paper,  and  in  spite,  too,  of  the  principle  hereafter  discussed^ 

which  prefers  the  posterior  of  two  inconsistent  clauses ;  it  being  oon- 
sidered,  (for  this  is  the  ground  upon  which  alone  the  constroction  can 
be  defended,)  that  the  testator  intends  the  prior  absolute  gift  to  prevail,, 
except  so  far  only  as  it  is  effectually  superseded  by  the  subsequent 
qualified  one.  (a)  As  in  Oarver  v.  Bowles,  (&)  where  a  testatrix,  hav- 
ing under  her  marriage  settlement  a  power  of  selection  in  favor  of  her 
children,  appointed  the  settled,  fund  to  her  five  children,  two  sons  and 
three  daughters,  absolutely  in  equal  shares;  and  then  proceeded  to 
declare  that  the  one-fifth  so  appointed  to  each  of  her  daughters,  she 
did  thereby,  so  far  as  she  lawfully  might  or  could,  order  and  appoint 
should  be  held  upon  trusts  for  the  daughter  for  her  separate  and 
inalienable  use  for  life;  and  after  her  decease  for  her  children,  and  in 
default  of  children,  subject  to  her  general  power  of  appointment,  and 
in  default  of  appointment,  for  her  next  of  kin.  Sir  J.  Leach,  M.  B.,. 
held,  that  the  words  of  the  appointment  were  sufficient  to  vest  the 
shares  absolutely  in  the  daughters ;  that  the  attempt  to  re'^'strict  their 
interest  by  limitations  to  their  issue,  being  inoperative,  did  not  cut 
down  the  absolute  appointment ;  but  that  it  was  competent  to  the  donee 
of  the  power  to  limit  the  interests  which  he  appointed  to  his  daughters 
to  their  separate  use,  and  to  restrain  them  from  anticipation  or  aliena- 
tion, (o) 

So,  in  Kampf  v.  Jones,  (d)  where  a  testatrix  having  under  a  settle- 
ment a  power  of  selection  over  a  fund  in  favor  of  her  children  or 

(•)  Arnold  v.  Congrevei  1  B.  A  My.        (e)  The  M.  B.  therefore  thought  that 

209.  this  restriction  took  effect ;  [but  it  is  now 

[(a)  On  the  question  whether  the  prior  settled  that  it  is  void  as  tending  to  a  per- 

gift   is  absolute  or  not  see  Whittel  v.  petuity  and  will  be  rejected,  Fiy  v.  Ckp" 

Dudin,  2  J.  S^W.  279,  and  other  cases  per,  Kay  1S8;    Annitage  v.  Coates,  36- 

cited  po8t  ch.  XXVI.    And  see  and  con-  Beav.  1 ;  In  re  Teague's  Settlement,  L.  B^ 

aider  Doe  d.  Blomfield  o.  Eyre,  5  C.  B.  10  £q.  664 ;  In  re  Cunynghame's  Settle* 

718,  cited  in  that  ch.]  ment,  L.  B.,  11  £q.  S24.] 

(6)  2  R  A  My.  d06;  see  also  Church  v,        {d)  2  Eee.  756. 
Kemble,  6  Sim.  525. 
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more  remote  iasae,  bj  her  will  appointed  it  to  her  five  children  in 
equal  shares;  and  directed  that  the  share  of  one  of  those  children,  a 
daughter,  should  be  considered  a  vested  interest  in  her  upon  attaining 
twenty-one  or  marrying  with  consent;  but  she  directed  that  the  share 
shoald  be  vested  in  trustees  upon  trust  for  the  daughter  for  life,  and 
after  her  death,  for  her  issue.  Lord  Langdale,  M.  R.,  held,  on  the 
aothoritj  of  the  last  case,  that  the  absolute  gift  ought  to  have  e£bct, 
sulgect  to  the  limitations  which  were  within  the  power,  and  free  from 
the  others. 

It  18  to  be  presumed,  (though  the  fact  is  not  distinctly  stated,)  that 
the  daughter  to  whom  a  life  interest  was  appointed  was  not  in  exist- 
ence at  the  time  of  the  execution  of  the  settlement,  on  which  ground 
the  appointment  to  her  issue  would  have  been  too  remote. 

Again,  in  Ring  v.  Hardwick,  (e)  where  a  testator  gave  his  residuary 
personal  estate  to  trustees,  upon  trust  to  pay  the  income  to  his  wife 
during  widowhood,  and  after  her  death  or  second  marriage,  upon  trust 
to  make  a  division  of  all  his  said  personal  estate  between  his  four 
children,  namely,  his  two  sons  A  and  B,  and  his  two  daughters  C  and 
D,  with  directions  concerning  the  accumulation  of  the  income,  in 
augmentation  of  the  principal.  The  testator  then,  after  directing 
£2000  to  be  taken  out  of  his  sons'  shares  to  aufi:ment  the  Gift  absolute, 

notwithflUmd- 

shares  of  his  said  two  daughters,  and  after  bequeathing  *^'5)?*2f**"*"* 
the  shares  of  his  sons  who  should  die  unmarried  and  oi««im- 
withoat  issue  before  their  shares  became  payable  to  his  two  daughters, 
if  living  at  the  decease  or  marriage  of  his  wife,  proceeded  to  declare, 
that  as  touching  and  concerning  the  shares  of  his  personal  estate,  which, 
with  the  augmentations,  *would  become  the  property  of  his  daughters, 
his  will  was  that  the  same  should  immediately  upon  the  decease  or 
second  marriage  of  his  wife,  be  invested  upon  security ;  and  as  to  the 
share  of  C,  upon  tnist  to  permit  her  to  receive  the  income  during  her 
life,  and  after  her  decease,  to  divide  the  capital  between  all  the  chil- 
dren of  C,  to  become  vested  in  such  children  respectively  at  the  age  of 
twenty-five  years;  and  if  any  such  children  should  die  under  that  age, 
their  shares  to  be  divided  amongst  the  survivors  of  such  children  who 
should  live  to  attain  that  age ;  and  if  only  one  such  child  should  live 
to  attain  that  age,  then  that  the  whole  of  such  share  and  augmentation 

(e)  2  Beav.  352 ;  [see  also  Blacket  v.    rard  v.  Batler,  Id.  541 ;  Courtier  v.  Oram, 
Lamb,  14  Beav.  482 ;  Harvey  v.  Stracey,    21  Beav.  91 ;  In  re  Lord  Sondes'  Will,  2 
1  Drew.  73 ;   Fry  v.  Capper,  Kay  163 ;    Sm.  <&  Gif.  416.] 
Stephens  v.  Gadsden,  20  Beav.  463 ;  Ger- 
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should 'belong  to  Bodi  only  child  upon  attaining  that  age;  and  if  C 
should  die  wKhout  leaving  anj  child  who  should  live  to  attain  twenty- 
five,  then  over.  The  testator  then  declared  similar  trusts  of  the  share 
of  D ;  and  the  will  provided,  that  in  case  of  the  death  of  C  or  D 
before  the  children  of  either  should  have  attained  twenty-five,  it  should 
be  lawful  for  the  trustees  to  raise  any  part  of  the  share  of  sach  diil- 
dren  for  their  advancement.  Lord  Langdale,  M.  B.,  was  of  opinion 
that  the  gift  to  the  children  of  C  was  void  for  remoteness^  as  he  did 
not  concur  in  the  argument,  which  had  been  much  pressed  at  the  bar, 
that  the  children  took  vested  interests,  subject  to  be  divested  in  case 
they  should  die  under  the  age  of  twenty-five.  (/)  It  was  trae,  that, 
in  the  clause  for  advancement,  the  word  ''shares''  was  used,  bat  it 
meant  the  shares  given  to  the  children  who  should  attain  twenty-five. 
He  thought,  however,  (and  this  is  the  material  point  in  r^ard  to  the 
subject  under  discussion,)  that  the  prior  words  of  division  among  the 
testator's  diildren  amounted  to  an  absolute  gift  to  the  daughter  in  the 
first  instance,  and  that  such  absolute  gift  being  followed  by  restrioticMis 
which  were  void,  the  absolute  gift  remained  in  force. 

Upon  the  same  principle,  there  is  always  a  disinclination  in  the 
AstoimpMiiff  courts  to  apply  those  liberal  rules  of  construction,  which, 
would  be  too  in  favor  of  the  apparent  intention,  as  collected  from  the 
context,  operate  to  raise  devises  by  implication,  in  tfa^ 
absence  of  words  of  positive  gift,  where  the  efiect  of  such  implication 
would  be  to  impute  to  the  testator  a  scheme  of  disposition  at  variance 
with  the  principle  of  law  which  regulates  and  restricts  the  period  of 
vesting,  (ff) 

The  most  striking  illustration,  however,  of  the  anxiety  of  the  courts 
BooiriBeor  to  prevent  the  total  disappointment  of  the  testator's  inten- 
*tion  by  the  operation  of  the  rule  against  {perpetuities,  is 
afforded  by  the  doctrine  of  eyprea  or  approximation  (as  it  is  called). 
This  doctrine  applies  where  lands  are  limited  to  an  unborn  person  for 
life,  with  remainder  to  his  first  and  other  sons  successively  in  tail,  in 
which  case,  as  such  limitations  are  clearly  incapable  of  taking  efiect  in 
the  manner  intended,  (the  remainder  to  the  issue  being,  as  we  have 
seen,  absolutely  void,)  the  doctrine  in  question  gives  to  the  parent  the 
estate  tail  that  was  designed  for  the  issue ;  which  estate  tail  (unless 
barred  by  the  parent  or  his  issue  being  tenant  in  tail  for  the  time 

(/)  Afl  to  this,  vide  p.  «292. 

(g)  Chapman  o.  Brown,  3  Burr.  1626,  poit  note  («). 
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beiDg)  will  oomprise,  in  its  devolution  by  deeoent,  all  the  persona 
intended  to  have  been  made  tenants  in  tail  by  purchase.  The  inten- 
tion ihat  the  testator's  bounty  shall  flow  to  the  issue^  is  considered  as  the 
main  and  paramount  design^  to  which  the  mere  mode  of  their  taking  is 
subordinate,  and  the  latter  is  therefore  sacrificed,  (h)  The  Unbom  tenant 
first  clear  (i)  authority  for  the  doctrine  is  Nicholl  v,  Nich-  tenant  in  tidi 

under  the 

oil, (it)  where  the  devise  was  "to  the  second  son  of  W.  SJI^****®" 
Nicholl  (who  at  the  death  of  the  testator  had  no  son)  for 
his  Ufcy  and  after  his  death,  or  in  case  he  should  inherit  the  paternal 
estate  by  the  death  of  his  elder  brother,  to  his  second  son  lawfully  to 
be  begotten  and  his  heirs  maUj  remainder  to  the  third  and  other  sons 
of  W.  Nicholl  successively,  according  to  priority  of  birth,  in  tail  male, 
remainder  over/'  The  C.  P.,  on  a  case  sent  from  chancery,  certified 
that  the  estate  would  vest  in  the  second  son  (when  born)  of  W.  Nicholl 
"^by  executory  devise;  and  that  in  order  to  effectuate  the  general 
intention  of  the  testator,  he  would  take  an  estate  in  tail  male,  deter- 
minable on  the  accession  of  the  paternal  estate.  ^^ 

[(A)  See  aoc  per  Jeesel,  M.  B.,  Hamp-  not  to  be  supplied  which  would  have 

tOQ  «.  Holmsn,  5  Ch.  D.  190.]  given  the  estate  tail  to  the  son  of  sach 

{%)  The  case  of  Humberston  v.  Hun-  son,  and  thereby  rendered  the  devise  void. 

beiBton,  1  P.  W.  332,  has  usually  been  This  was  refused,  and,  consequently,  the 

cooddered  as  a  leading  authority  for  the  devise  was  held  to  be  good.    [In  Morti- 

doctrine.    A  testator  directed  trustees  to  mer  v.  West,  nip.,  the  first  taken  (who 

convey  lands  to  M.  H.  for  life,  and  then  were  bom  in  testator's  lifetime)  were  held 

to  his  first  son  for  life,  and  so  to  the  first  entitled  to  estates  tail  by  force  of  the  gift 

son  of  that  first  son  for  life,  Stc    This  over  on  fiiilure  of  their  issue^  (oonstmed 

trust  was  executed  by  a  strict  settlement,  to  mean  a  general  fsdlure) :  the  cy  prm 

making  the  sons  bom  before  the  death  of  doctrine  was  not  applied ;  and  (it  may  be 

the  testator  tenants  for  life,  and  those  added)  it  never  has  been  applied  so  as  to 

bom  afterwards,  tenants  in  talL     The  give  an  tnoMdiois  estate  tail  to  a  person, 

trust,  however,  being  executory,  the  court  bom  in  the  testator's  lifetime,  who  by  the 

was  authorized  to  mould  the  limitations  will  is  expressly  made  devisee  for  life, 

80  as  to  bring  them  within  the  established  with  remainder  to  his  (unbom)  son  for 

limits,  independently  of  the  doctrine  in  life.    There  is  no  reason  why  the  unbom 

question.    See  Mortimer  v.  West,  2  Sim.  son  should  not  take  the  estate  for  life  as 

282.    [So  in  Lyddon  v.  Ellison,  19  Beav.  it  is  given  to  him.    If  the  ulterior  gifts 

565,  where  the  property  was  personal,  and  require  an  estate  toil  in  the  parent,  it  may 

the  ey  pres  doctrine  therefore  inapplica-  be  by  way  of  remainder  after  the  son's 

ble.]    Chapman  d.  Oliver  v.  Brown,  3  life  estate,  as  suggested  by  Bolt,  L.  J., 

Burr.  1626,  3  B.  P.  C.  TomL  269,  cited  Forsbrook  v.  Forsbrook,  L.  R,  3  Ch.  99.] 

ButL  Fea.  C.  B.  207,  n.,  is  also  distin-  (k)  2  W.  Bl.  1169.    [See  pott  p.  *300, 

guishable,  (though  the  doctrine  was  much  n.  (r)]. 

discussed,)  as  there  was  an  express  de-  19.  See,  eorUra,  St.  Armour  v,  Bivard, 

viae  in  tail  to  the  unborn  son,  and  the  2  Mich.  294. 
only  question  was,  whether  words  ought 
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So,  in  Robinson  v,  Hardcastle,  (Q  where,  on  the  marriage  of  A  and 
B,  lands  were  limited  to  A  for  life,  remainder  to  such  of  the  children 
of  the  marriage  as  A  should  appoint,  and,  in  de&ult,  over.  A,  hj 
will,  appointed  to  his  son  for  life,  with  remainder  to  tmstees  to  pre- 
serve, contingent  remainders,  with  remainder  to  the  first  and  other 
sons  of  such  son  saccessivelj  in  tail  male,  with  remainder  to  his  daugh- 
ters as  tenants  in  common  in  tail.  Bnller,  J.,  expressed  an  opinion 
that  the  son,  by  the  application  of  the  oy  prea  doctrine,  took  an  estate 
tail ;  but  the  court  was  not  called  upon  to  decide  the  point 

The  case,  however,  which  has  carried  this  doctrine  farther  than  any 
^  ,  ^  other  is  Pitt  v.  Jackson,  (m)  where,  by  a  settlement  on  the 
marriage  of  P.  W.,  certain  moneys  were  directed  to  be 
laid  out  in  the  purchase  of  lands,  to  be  settled  to  the  use  of  P.  W. 
for  life,  without  impeachment  of  waste,  with  remainder  to  his 
intended  wife  for  life,  remainder  to  the  use  of  the  children  of  the 
marriage,  subject  to  such  powers,  limitations,  and  provisos  as  P.  W» 
by  deed  or  M[ill  should  appoint,  with  remainders  over.  By  will  P» 
W.  appointed  trust  moneys  to  be  laid  out  in  real  estate,  to  be  con- 
veyed in  trust  for  his  daughter  M.,  during  her  life,  for  her  separate 
use,  remainder  to  trustees  to  support  contingent  remainders,  remainder 
to  aU  and  every  the  child  arid  children  of  his  said  daughter ^  as  tenftnts 
in  eommon  in  tail  with  remainders  over.  Sir  Lloyd  Kenyon,  M.  R., 
declared  the  appointment  to  be  invalid,  and  that  the  whole  of  tlie 
share  appointed  to  the  daughter  for  her  separate  use  was  to  efifectnate 
the  testator's  general  intention,  to  be  considered  to  vest  in  her  an 
estate  tail. 

In  this  case,  the  nature  of  the  estate  appointed  to  the  children 
Bemarkson  differed  widely  from  the  mode  of  its  devolution  under  an 
Pitt«.jaokaoii  ^^^^  ^j]^  which  thiB  doctrinc  gave  to  their  parent  In 
all  the  preceding  cases,  the  first  and  other  sons  were  to  take  suooessiody; 
here,  all  the  children,  female  as  well  as  male,  were  to  take  ooncurrandy' 
The  authority  of  Pitt  v.  Jackson  [lias  been  often  doubted ;] 
even  the  eminent  judge  who  decided  it,  on  a  subsequent 
occasion,  admitted  that  it  went  to  the  outside  of  the  rules  *of  constrac- 
— batoonflnu-  ^o"?  adding,  however,  that  still  he  did  not  think  it  was 
•*•  wrong,  (n)     Lord  Eldon,  in  quoting  this  observation,  (o) 

(0  2  T.  R.  241,  380,  781.    [See  alao  poole,4D.AWar.320,where  (wiiiPittr. 

Parfitt  V.  Hember,  L.  B.,  4  Eq.  443.]  Jackson)  the  doctrine  was  held  applicable 

(m)  2  B.  G.  G.  61,  cited  2  Yes^  Jr.,  to  a  testamentary  appointment] 

349 ;  see  also  Smith  v.  Lord  Gamelford,  2  (n)  1  East  451. 

Yes.,  Jr.,  698;  [and  Stackpoole  «.  Stack-  (o)  7  Yes.  890. 
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intunated  that  it  was  not  proper  to  go  one  step  further ;  for  those  cases, 
in  order  to  serve  the  general  intent  and  the  particular  intent,  destroyed 
both.  [However,  Pitt  v,  Jackson  was  approved  by  Lord  St.  Leon- 
ards, {p)  and  was  followed  by  Sir  J.  Wigram,  V,  C,  under  precisely- 
similar  circumstances  in  Vanderplank  v.  King,  (q) 

But  although  the  mode  and  form  of  the  provision  intended  by  the 
will  may  be  altered  by  the  application  of  this  rule  of  con-  S^^JJ^^ 
struction,  no  person  or  line  of  persons  may  be  introduced  butnoMw' 
for  whom  no  provision  whatever  was  intended.  There-  SSSSfoE**^ 
fore,  in  Mony penny  v,  Dering,  already  stated,  (r)  it  was  held  by  Lord 
St.  Leonards  that  the  first  son  of  P.  M.  could  not  be  held  to  take  an 
estate  tail,  because  such  an  estate  would  in  regular  succession,  and 
after  fiiilure  of  the  eldest  son  and  his  issue,  descend  to  the  second  and 
other  sons  of  such  first  son,  for  whom  the  will  made  no  provision. 

In  Vanderplank  v.  King,  («)  the  question  arose,  whether  the  cy  prea 
doctrine  could  be  applied  to  some  of  a  class  and  not  to  The  ey  pr^t 

_  ,  doctrine  may 

others.     The  testator  devised  lands  to  his  daughter  (who  be  applied  to 

^  ^  some  only  of  * 

was  living  at  his  decease)  for  her  life,  with  remainder  to  <^i««- 
all  her  children  (as  it  was  decided)  as  tenants  in  common  for  their 
lives,  with  remainder  to  the  grandchildren  per  stirpes  in  tail,  with 
cross  remainders  between  the  grandchildren  of  each  stock,  and  also  (as 
it  was  held)  between  each  stock  of  grandchildren.  The  testator's 
daughter  had  several  children  living  at  his  death,  to  whom  alone 
estates  for  life  with  remainder  to  their  issue  could  be  legally  limited  ; 
one  child  named  Matilda  was  born  after  the  testator's  decease,  the 
remainder  to  whose  issue  was  void  for  remoteness,  and  Sir  J.  Wigram, 
Y.  C,  decided'  that  the  cy  pres  doctrine  was  to  be  applied  to  the  share 
of  Matilda,  and  that  she  took  an  estate  tail,  but  that  it  y^as  not  neces- 
sary similarly  to  modify  the  estates  limited  in  the  shares  of  the  other 
children ;  '''Matilda  in  fact  was  made  to  stand  in  the  same  position  as* 
a  single  child  of  hers  would  have  done,  under  the  will  and  apart  from 
the  perpetuity  rule,  she  being  dead. 

lip)  4  D.  A  War.  820,  2  D.,  M.  &  G.  whereas  the  decision  included  them  all^ 
173.  and  among  them  of  course  the  first  son 
{q)  3  Hare  1.  of  the  second  son  of  W.  N.,  whose  exclu- 
(r)  2  D.,  M.  &  G.  145,  and  in  Ex.  16  sion  from  the  will  appears  to  have  beea 
M.  &  W.  418 ;  ante  p.  ^^6.  In  Nicholl  designed.  The  case  is  therefore  over- 
V.  NlchoU,  anUe  p.  *298,  the  will  included  ruled,  so  far  at  least  as  it  favors  a  doctrine- 
none  of  the  descendants  of  the  second  son  contrary  to  Monypennj  v.  Dering. 
of  W.  N.,  except  the  second  son  of  that  {»)  8  Hare  1.  See  also  Peyton  v.  Lam- 
second  son  and  the  heirs  male  of  his  body :  bert,  8  Ir.  Com.  Law  Bep.  486. 
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The  doctrine  in  question  is  not  confined  to  the  first  set  €x£  IL 
i>octriDe  of  cif  ^uiring  modification,  but  is  extended  to  all  that  folbw ; 
^i^'to&rt ^  thus,  in  Hopkins  v.  Hopkins,  (Q  a  testator  devised  lands 
of  iimitaaoiui.    ^  ^g^  £jjj.  J  u  foy  i^f^  ^^  remainder  to  a  H.,  son 

of  I.  H.  for  life,  with  remainder  to  the  first  and  other  sons  of  S.  H. 
-successively  in  tail  male,  and  for  want  of  such  issue,  in  caae  I.  H. 
should  have  anj  other  son  or  sons,  then  in  trust  for  all  and  eveiy  of 
*uch  other  Bon  and  sons  i^epectivelj  and  suooessively  for  their  wspeo 
tive  lives,  with  like  remainders  to  their  several  sons  successively  and 
respectively  as  were  thereinbefore  limited  to  the  issue  male  of  the  said 
S.  H.,  with  remainders  over.  S.  H.  died  in  the  testator's  lifetime 
without  issue,  and  I.  H.  never  had  any  other  son,  so  that  it  was  neces- 
sary to  apply  the  cy  pres  doctrine  to  the  limitations  to  his  otiier  sons 
for  life,  with  remainder  to  their  issue,  the  remainder  to  such  lasne  being 
too  remote ;  and  as  the  remainders  over  were  held  good,  it  is  dear  that 
it  was  considered  that  not  only  the  second,  but  the  third  and  every 
other  son  of  I.  H.  would,  under  the  doctrine  in  question,  have  taken 
an  estate  tail.] 

It  has  been  decided  in  relation  to  the  doctrine  in  question,  fint, 
umito  imposed  That  it  does  uot  apply  to  limitations  of  personal  estate,  (ii) 
trine.  [nor  of  a  mixed  fund ;]  (a?)  secondly.  That  it  is  inapplica- 

ble where  an  attempt  is  simply  made  to  limit  a  succession  of  life  estates 
to  the  issue  of  an  unborn  person,  either  for  a  definite  or  indefinite 
series  of  generations ;  [y)  and,  thirdly.  That  the-  doctrine  is  not  appli- 
<»ble  where  the  limitation  to  the  children  of  the  unborn  persons  gives 
them  an  estate  in  fee-^mpfe.  The  last  point  was  decided  in  Bristow 
r.  Warde,  (z)  where  money  directed  to  be  laid  out  in  land  was,  by  the 
trusts  of  certain  articles,  and  a  settlement  executed  in  pursuance  of 
those  articles,  made  subject  to  a  power  of  appointment  by  the  husband, 
in  favor  of  the  ^children  of  the  marriage;  and  he  appointed  portions 

(0  Go.  Lit  272,  a,  Butler's  note  1,  VII.  (y)  Someryille  «.  Lethbridge,  6  T.  B. 

2, 1  Atk.  581.]  213 ;  Seaward  v.  WlUock,  5  East  198; 

(u)  Boutledge  v.  Dorril,  2  Yes.,  Jr.,  Beard  9.  Westoott,  b  Taunt.  893,  5  B.  A 

366.    [But  see  Mackworth  v,  Hinxman,  Aid.  801,  T.  &  B.  25.    [See  however  per 

2  Kee.  658,  where  the  general  intent  was  Bolt,  L.  J.,  Forsbrook  «.  Forsbrook,  L. 

to  limit  personalty  so  that  it  should  go  B.,  8  Cfa.  99.] 

along  with  an  honor,  the  successiye  life  (t )  2  Yes.,  Jr.,  336 ;  [and  see  Hale  «. 

-estates  being  only  the  mode :  and  see  In  Pew,  25  Beay.  835 ;  and  it  is  not  admit- 

re  Johnson's  Trusts,  L.  B.,  2  Eq.  716.  ted  in  oonstming  a  deed,  Bnidsaell  •• 

(x)  Boughton  9.  James,  1  Coll.  44,  ^  H.  Elwes,  7  Yes.  890. 
L.  Cas.  406.] 
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of  the  fand  to  certain  of  the  children  for  life,  and  after  their  decease, 
among  their  children,  as  thej  should  appoint ;  it  was  held  to  be  real 
estate,  and  that  the  husband's  appointment  (which,  if  valid,  would 
have  the  eflfecfc  of  vesting  absolute  interests  in  the  grandchildren 
equally^  in  default  of  appointment  bj  the  children,)  was  void  as  to 
the  grandchildren,  and  could  not,  as  Lord  Loughborough  was  of 
^pinion^  be  executed  cy  prea.  (a) 


SECTION  in. 

For  what  Period  Income  may  be  Aocumulaied, 

Formerly  the  rule  that  fixed  the  period  for  which  the  vesting  of 
property  might  be  suspended,  r^ulated  also  the  power  oidniieflxintf 
of  deferring  its  enjoyment;  it  being  then  permitted  to  a  ^^^T**^' 
settlor  or  testator  to  create  an  accumulating  trust  absorb-  inoome. 
ing  the  entire  income  during  the  full  period  for  which  the  vesting 
might  be  postponed,  ^md  whether  it  was  or  was  not  so  postponed. 
And  no  inconvenience  appears  to  have  been  felt  in  allowing  so  wide  a 
range  of  accumulation,  few  persons  having  availed  themselves  of  the 
permission  to  a  mischievous  extent,  until  Mr.  Thellusson  made  the 
extraordinary  and  well-known  disposition  of  his  immense  property,  (6) 
by  the  operation  of  which,  every  chilcl  and  more  remote  descendant 
bom  or  rather  procreated  in  his  lifetime,  (and  which  included  every 
individual  of  those  descendants  towards  whom  personal  knowledge 
and  intercourse  might  have  been  supposed  to  induce  a  particular  affec* 
lion),  were  excluded  from  enjoyment,  for  the  purpose  of  swelling,  to 
a  princely  magnitude,  the  fortune  of  some  remote  and  unascertained 
scions  of  the  stock.  The  necessity  then  became  apparent  of  preventing 
by  l^islation  the  repetition  of  a  scheme  fraught  with  so  much  mis- 
chief and  hardship.  This  led  to  the  stat.  39  and  40  Geo.  gt^t  so  and  4o 
m.,  c.  98, 20  which,  after  reciting  that  it  was  expedi-  ««>.  m.,  a  «8. 

(a)  See  fartfaer,  as  to  the  doctrine  of  cy  other  states  still  leare  the  common  law 

pru,  Sugd.  on  Powers ;  Feame  0.  K  by  unaltered. 

Botl.  In  Alabama  it  is  pioyided  (Code,  1876, 

(h)  4  Yes.  227.  S  2189,)  that  ''no  trust  for  the  porposeof 

20.  In  some  of  the  states  statutory  pro-  aocomnlation  only  can  hare  any  force  or 

Tidon  is  made  as  to  a  term  beyond  which  e£foct  for  a  longer  term  than  10  jears  on- 

aocomnla^ons  may   not  extend,  while  less  when  for  the  benefit  of  a  minor  u» 
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€nt  that  all  dispoeitions  of  real  or  petsonal  estate,  whereby  the  pioGts 

and  produce  thereof  were  directed  to  be  accumalated,  and  the  benefi- 
«ial  enjoymeDt  thereof  was  postponed,  shoald  be  made  sabject  to  the 
restrictions  thereinafter  contained,  proceeded  to  enact^  ''  that  no  person 

being  at  the  date  of  the  ooiiTeyaiice  or,  mulation  of  personal  property  may  not 

if  by  will,  at  the  death  of  the  testator,  in  exceed  ten  years, 

which  case  it  may  extend  to  the  term  of  Under  the  New  York  statute  an  aoco- 

such  minority."  mulation  for  an  absolute  term,  however 

In  Pennsylvania  the  statute  of  1853  short,  has  been  held  yoid.  Tucker  «. 
(Bev.  Stat,  1871,  p.  193,  {  1,)  provides  Tucker,  5  N.  Y.  408.  So  an  accumula- 
that  "  no  settlement  or  appointment  by  tion  directed  to  be  made  without  refer- 
any  device  whatever  for  the  accumulation  ence  to  the  minority  of  the  beneficiaries : 
of  the  proceeds  of  real  or  personal  prop-  as  a  surplus  over  annuity  to  B,  to  acco- 
erty  except  for  literary,  scientific^  charit-  mulate  for  B's  children,  Harris  9,  Qark, 
able  or  religious  purposes  shall  be  al-  7  N.  Y.  242 ;  Manice  «.  Manioe,  1  Lsas. 
lowed  for  a  longer  period  than  the  life  or  348,  43  N.  Y.  303 ;  Depard  «.  Churchill, 
lives  of  the  one  or  more  making  it  and  53  K.  Y.  192 ;  Mason  v.  Mason,  2  Ssndf. 
21  yeais  from  their  respective  deaths  Ch.  432,  affirmed  as  Mason  «.  Joon,  2 
with  allowance  in  cases  of  minors  for  the  Barb.  229 ;  Bean  u,  Hockman,  31  Bsrb. 
period  of  gestation.*'  See,  too.  Brown  v,  78 ;  Bryan  v.  Knickerbocker,  1  Baib.  Ch. 
Williamson,  36  Penna.  St.  338.                .  407 ;  Hawley  v,  James,  5  Paige  318 ;  Bup- 

In  lUinoiSf  in  the  absence  of  statute,  a  perf  s  Estate,  1  Tuck.  480 ;  or  for  a  luna- 
trust  to  accumulate  income  for  fifteen  tic  who  is  not  sr  minor,  Craig  «.  Graig^  3 
years,  and  then  divide,  was  held  valid  in  Barb.  CSh,  76.  And  an  accumulation  ibr 
Rhoades  v,  Bhoades,  43  111.  239 ;  and  so  persons  not  tn  esss  is  void,  as»  during  A's 
in  IndianOf  an  accumulation  for  grand-  life  for  A's  children.  Kilpatrick  9.  John- 
children  until  the  youngest  attain  the  son,  15  N.  Y.  322;  Haxton  v.  Cone^  2 
age  of  twenty-one  years,  notwithstanding  Barb.  Oh.  506.  But  see,  eonAno,  Manics  a 
the  birth  of  a  grandchild  after  testator's  Manice,  48  N.  Y.  303,  provided  it  ami- 
death,  Dyson  v.  Bepp,  29  Ind.  482 ;  but  menoe  within  two  lives ;  80»  too^  Gott  t. 
eee,  cordra,  Fosdick  v.  Fosdick,  6  Allen  Cook,  7  Paige  521.  And  an  aocomuU- 
41 ;  see  also  Odell  v.  Odell,  10  Allen  1,  tion  for  minors  in  being,  beyond  their 
and  American  Academy  v.  Harvard  Col-  minority,  is  void  for  the  excess  beTood 
l^e,  12  Gray  582,  where  accumulation  minority.  Oilman  v,  Beddington,  24  K. 
for  a  long  term  was  allowed  for  charit-  Y.  9 ;  Hull «.  Hull,  24  K.  Y.  647 ;  8ia^ 
able  purposes.  son  v,  English,  1  Hun  559.    And  an  so> 

In  New  York  the  statute  provides  (2  cumulation  for  the  joint  minority  of  two 

Bev.  Stat,  p.  1108,  {87,)  that  aocumula-  or  more,  for  their  joint  benefit  and  the 

tions,  if  to  commence  at  the  creation  of  benefit  of  the  survivor,  is  void,  Scott  t. 

the   estate,  must   be   for  one  or  more  Monell,  1  Bedf.  431 ;  Thompson «.  Qen- 

minors  then  in  being,  and  terminate  at  dening,  1  Sandf.  Ch.  387.    But  an  aooa- 

the  expiration  of  their  minority ;  if  to  mulation  for  the  minority  of  more  thsa 

oonmience  subsequent  to  the  creation  of  two  minors  is  valid  where  their  intsnsU 

the  estate,  they  must  oommenoe  within  are  several,  Everitt  v.  Everitt,  29  K.  T. 

the  time  fixed  by  law  for  the  vesting  of  39,  reversing  29  Barb.  112 ;  Boppertfi 

future  estates  (two  lives),  and  during  the  Estate,  1  Tuck.  480.    And  an  aooomnls- 

minority  of  the  beneficiaries,  and  must  tion  during  minority,  to  be  then  added 

terminate  with  such  minority.   The  aocu-  to  the  principal,  and  the  income  only  of 


CHAP.  IX.,  §  in.]  MAY    BE    AOCUMTJLATED.  575 

or  persons  *shall,  after  the  passing  of  this  act,  by  any  deed  or  deeds, 
surrender  or  sarrenders,  will,  codicil  or  otherwise  soever,  Aooamuiation 
settle  or  dispose  of  any  real  or  personal  property,  so  and  unieaaforiife 
in  such  manner,  that  the  rents,  issues,  profits  or  produce  fo>^  twenty-one 
thereof  shall  be  wholly  or  partially  accumulated, /or  any  riJ^^^Jg^*"^ 
bmger  term  than  the  life  or  lives  of  any  such  grantor  or 
grantors,  settlor  or  settlors,  or  the  term  of  twenty-one  years  from  the 
death  of  any  such  grantor,  settlor,  devisor  or  testator,  or  during  the 
minority  or  respective  minorities  of  any  person  or  persons  who  shall 
be  living  or  en  ventre  sa  mere  at  the  time  of  the  death  of  such  grantor, 
devisor,  or  testator,  or  during  the  minority  or  respective  minorities 
only  of  any  person  or  persons  who,  under  the  uses  or  trusts  of  the 
deed,  surrender,  will,  or  other  assurances  directing  such  accumulations, 
would  for  the  time  being,  if  of  full  age,  be  entitled  unto  the  rents, 
issues  and  profits,  or  the  interest,  dividends,  or  annual  produce  so 
directed  to  be  accumulated ;  and  in  every  case,  where  any  accumula- 
tion shall  be  directed  otherwise  than  as  aforesaid,  such  direction  shall 
be  noil  and  void,  and  the  rents,  issues,  profits  and  produce  of  such 
property,  so  directed  to  be  accumulated,  shall,  so  long  as  the  same 
shall  be  directed  to  be  accumulated  contrary  to  the  provisions  of  this 
act,  go  to  and  be  received  by  such  person  or  persons  sA  would  have 
been  entitled  thereto,  if  such  accumulation  had  not  been  directed.'' 
Section  2  provides,  ''that  nothine  in  this  act  contained  Aotnotto 

.  .        /.  <%  1  1  extend  to  p«>- 

shall  extend  to  any  provision  for  payment  of  debts  of  any  virions  for 
grantor,  settlor,  or  devisor,  or  other  person  or  persons,  or  ^gJ^JJ. 
to  any  provision  for  raising  portions  for  any  child  or 
children  of  any  grantor,  settlor,  or  devisor,  or  any  child  or  children 
of  any  person  taking  any  interest  under  any  such  conveyance,  settle- 
ment^ or  devise,  or  to  any  direction  touching  the  produce  of  timber  or 
wood,  upon  any  lands  or  tenements,  but  that  all  such  provisions  and 
directions  shall  and  may  be  made  and  given  as  if  this  act  had  not 
passed.''     By  section  3  [since  repealed  (o)]  the  act  ia  not  J^S'*^^^*" 

the  aocamulated  fiind  paid  to  the  benefi-  and  also  Holmes  v.  Mead,  52  N.  Y.  332. 

ciary,  is  valid,  Meeerole  v.  Meserole,  1  ''As  there  is  no  statate  upon  the  sabject 

Han  66.    But  not  to  be  payable  on  the  in  Massachusetts  accumulatioDS  are  here 

<ieath  of  the  minor  to  some  other  person,  still  governed  by  the  rules  of  the  oom- 

Bolton  V.  Jacks,  6  Bob.  (N.  Y.)  166.  But  mon  law,"  Gray,  J.,  in  Odell «.  Odell,  10 

accumulation  for  a  charity  hafr  been  allow-  Allen  4 

«d  in  WiUiams  v.  WiUiams,  8  N.  Y.  626 ;  [(«)  11  and  12  Vict,  c.  36,  {  41. 
Wilson  V.  Lynt,  30  Barb.  124,  contra; 

[*303] 
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-«or  to  prior  to  extend  to  heritable  property  in  SootlaQdy  (cT)  nor,  hy 
A«.  '  section  4,  to  wills  made  before  the  act,  onlees  the  testator 

should  be  living  and  of  sound  mind  for  twelve  calendar  months  from 
its  passing. 

[This  statute,  having  been  passed  jnst  before  the  Irish  act  of 
— Dortoize-  union  came  into  operation,  does  not  extend  to  Ire- 
"^^  land,  {e) 

'*'The  period  of  twenty-one  years  from  the  testator's  death  is  to  be 
How  the  calculated  exclusively  of  the  day  of  his  death,  (/)  and 

twentsr^iM  must  be  a  peridd  immediately  following  his  death.  Thus, 
oftimiitod;  if  the  accumulation  be  fixed  to  commence  at  a  time  sab- 
sequent  to  the  testator's  death,  it  will  necessarily  cease  when  twenfy- 
one  years  from  his 'death  have  elapsed,  though  it  may  have  been  in 
operation  only  one  or  two  years,  {g)  And  a  testator  or  settl<Mr  is  not 
-one  of  the      at  liberty  to  take  more  than  one  of  the  several  periods  of 

periods  only  ,  , 

OKI  be  taken,  accumulation  mentioned  in  the  statute;  for  instance,  he 
cannot  direct  an  accumulation  for  a  term  of  twenty-one  years  from 
his  decease,  and  also  during  the  minority  of  a  person  entitled  under 
the  limitations.]  (A) 

The  clause  which  would  seem  to  afford  the  widest  range  of  aocu- 
AstoaoQoma-    mulation  is  that  which  authorizes  it  durinc:  the  minority 

letton  daring         ^  ® 

^eminoritsr      of  any  persou.  who  would,  if  of  full  age,  be  entided, 

of  en  unoozn  ¥     a.  ^ 

penon  entiued  under  the  trusts.  to  the  income :  and  who.  it  will  be  re- 

ni^derthe  '  '  ' 

*ra>^  membered,  might,  under  the  rule  of  law  discussed  in  the 

last  section,  be  any  person  coming  into  existence  during  a  life  in 
being  at  the  testator's  decease.  [It  has  been  thought,]  however,  that 
this  seemingly  important  clause  is  rendered  inoperative  by  the  con- 
struction put  upon  it  in  Haley  v.  Bannister,  (i)  where  the  testator  bad 
Hai«re.Ban-  directed  certain  sums  of  stock  in  the  public  funds  to  be 
''^'^^'  purchased  by  his  executors,  and  the  dividends  aecumnlated 

{d)  But  a  direction  to  invest  acomnnla-  (/)  Gorat  «.  Lowndea,  11  Sim.  434 ; 

tioDs  in  lands  in  Scotland  did  not  bring  Lester  v.  Qarland,  15  Ves.  248. 

the   case  within   2  8.     Macpherson   v,  (g)  Shaw  v,  Bhodes,  1  My.  St  Gr.  164 ; 

Stewart,  28  L.  J.,  Ch.  177.  Webb  v,  Webb,  2  Beav.  493;  Att-Geo. «. 

(e)  Ellis  V.  MaxweU,  12  Beay.  104;  Poolden,  3  Hare  555;  Netaeton  «l  Ste- 

Heywood  v.  Heywood,  29  Beay.  9.    Eng-  phenaon,  3  De  G.  A  8.  366. 

lish  leaseholds,  though  personal  estate,  {h)  Wilson  «.  Wilson,  1  SinL  (If.  &) 

are  governed  hj  the  Uz  loei,  and  though  288;  Bosslyn's  Trusty  16  Sim.  391;  EUia 

belonging  to  a  domiciled  Irishman  are  v.  Maxwell,  3  Beay.  595.] 

tmbjed  to  the  act,  Freke  v.  Lord  Carbery,  («)  4  Mad.  275. 
L.  B.,  16  Eq.  461 ;  vide  ante  p.  ^4,  n. 
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antil  one  of  the  children  of  his  daughter,  bom,  or  to  be  born,  should 
attain  the  age  of  twenty- one,  when  the  whole  was  to  be  transferred  to 
such  child,  and  any  other  child  or  children  who  might  be  tlien  living; 
the  will  contained  a  residuary  clause.  Sir  J.  Leadi,  V .  C,  said, 
^  The  statute  prevents  an  accumulation  of  interest  during  the  minority 
of  an  unborn  child;  but  as  to  the  principal  the  law  laoiffpjnft  as  before 
the  statute.  The  excess  of  accumulation  prohibited  by  the  statute 
would  form  part  of  the  residue.^' 

[By  the  words  '^  during  the  minority  of  an  unborn  diild,''  the  V. 
C.  must,  it  is  conceived,  have  meant ''  until  an  unboorn  child  should 
come  of  age,''  which  was  the  case  before  him :  his  ^laciaion  in  this 
view  could  only  be  that  the  whole  of  such  period  oouU  not  be  taken^ 
not  that  the  part  commencing  with  the  birth  of  rtie  diild  could  not 
be  taken  alone.  However,  Lord  Langdale,  M.  JK.,  *io  oiiMrv«tkmi 
Ellis  V.  Maxwell  (i)  observed,  ^*  If  the  accumulation  is  Stto^BaSly 
permitted  only  during  the  minority  of  a  person  entitied 
under  the  uses  of  the  will,  and  no  time  is  allowed  «itber  before  the 
minority  commences  or  after  it  has  ceased,  it  does  not  seem  that  any- 
thing is  added  to  the  permission  to  accumulate  during  the  minority  of 
a  person  living  at  the  death  of  the  testator.  But  tald^g  the  words  as 
they  are,  they  do  not  appear  to  permit  accumulation  dniing  a  minority 
and  a  time  to  elapse  between  the  death  of  the  testator  and  the  com- 
mencement of  the  minority ; "  and  ailer  noticing  Longdon  v.  Simson^ 
and  Haley  v.  Bannister,  he  continued : — ^'  These  «ases  prevent  me 
from  considering,  that  upon  the  construction  of  the  act  the  aocumu- 
lataon  would  be  lawful  during  the  minority  of  any  grandchild  born 
after  the  death  of  the  testator."  The  case,  like  Longdon  v.  Simson, 
and  Haley  v.  Bannister,  involved  an  accumulation  not  only  during  the 
minority  of  an  unborn  person,  but  also  until  he  should  be  bom ;  and 
though  it  has  been  said,(Q  that  in  Ebley  v.  Bannister,  ObMrnUoM 
Sir  J.  Leach  held,  that  the  statute  referred  only  to  the  noiuy.  ' 
minority  or  successive  minorities  of  persons  in  existence  at  the  time 
the  will  came  into  effect,  and  that  the  same  point  was  affirmed  and 
extended  in  Ellis  v.  Maxwell,  yet  it  is  dear  that  the  point  was  not 
touched  by  the  actual  decision  in  either  of  those  cases,  which  fell  un- 
der the  ordinary  rule  that  only  one  of  the  periods  allowed  by  the 


l(k)  8  Bear.  596.  (0  Bryan  v.  OoUiiifl,  16  Bear.  17. 
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statute  can  be  taken.  The  oonstructioD  put  upon  the  statute  by  the 
^iijS^iSS^  ^^^  ^^^  above  virtually  strikes  out  of  the  act  the  dause 
>^«rjgi^<iing  jn  question^  and]  seems  to  place  in  some  peril  the  aocn- 
!2Sramai!i[Son  mulatiug  trusts  ordiuarilj  introduced  into  provisions  fw 
^mupiosin-  ijj^  maintenance  during  minority  of  persons  unborn  at 
the  testator's  decease^  which  direct  the  unapplied  surplus  income  from 
time  to  time  to  be  added  to  the  principal.  Such  trusts,  howeveri  are 
distinguishable  from  the  bequest  in  Haley  v.  Bannister  in  this,  that 
they  extend  only  to  the  unapplied  surplus,  and  not  to  the  entire  in- 
come, (m)  and,  therefore,  approach  more  closely  to  the  principle  of  the 
rule  of  law,  which  accumulates  the  income  of  minors  after  providing 
for  maintenance ;  though  they  differ  from  that  rule  in  regard  to  the 
ultimate  destination  of  the  accumulated  fund,  which  the  law  gives  to 
the  minor  himself,  but  which  the  express  trust  commonly  attaches  to 
the  principal  fund ;  though  even  this  difference  is  considerably  nar- 
rowed, where  the  trustees  possess  (as  they  commonly  do,  and  always 
ought  to  do)  a  power  of  apply^'^ing  the  accumulated  fund  at  any  sub- 
sequent period  of  minority,  which  clause  would  certainly  afford  a 
strong  argument  for  taking  the  trusts  in  question  out  of  the  principle 
of  Haley  v.  Bannister,  if  [the  doctrine  sometimes  deduced  from]  that 
case  can  be  supported.  Indeed,  considering  the  extreme  inconvenience 
of  holding  the  ordinary  accumulating  maintenance  trusts  in  favor  of 
unborn  persons  to  be  invalid,  the  courts  would  no  doubt  struggle  to 
avoid  such  a  conclusion. 

It  is  well  settled,  that  a  trust  for  accumulation  exceeding  the  statu- 
Traatsem-  tory  limit,  is  good  jpro  tanto.  Thus,  where  a  testator 
wide  an  aoon-    directed  that  the  profits  of  certain  canal  shares  should  be 

molation  good  *^ 

pro  tamio,  in vcstcd,  the  interest  arising  to  be  applied  to  the  education 
of  the  children  of  A  and  B,  (who  had  no  child  at  the  death  of  the 
testator,)  and  on  their  attaining  twenty-one  to  be  divided  among  them ; 
Sir  W.  Grant,  M.  B.,  held,  that  the  accumulation  was  good  for  twenty- 
one  years  from  the  death  of  the  testator,  though  void  for  the  subse- 
quent period,  (n) 

[But  a  trust  for  accumulation  which  not  only  exceeds  the  statutory 
no?imiH<Sny  li^itB,  but  also  the  period  allowed  by  the  rule  against  pcr- 
tra^forMGu-  pctuities,  is,  like  any  other  such  limitation,  void  m  tUo, 
SSid5rS£T"  even  though  it  be  for  a  purpose  excepted  from  the  opera- 
Cm)  But  the  act  exprenly  includes  (n)  Longdon  v,  Simsoii,  12  Ves.  896; 
partial  accumulations.]  see  also  Griffiths  «.  Vere^  9  Yes.  127; 
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ti<m  of  the  act ;  for  the  act  does  not  by  the  exceptions  oontained  in  it 
iinpHedly  make  valid  what  was  previously  invalid,  (o)  But^  as  before 
aoticed,  (p)  accumulation  for  payment  of  the  debts  of  the  foJ^m^J^ 
testator  does  not  contravene  the  rule  against  perpetuities,  vtSSSnthoogh** 
and  is  therefore  good,  though  its  duration  be  unlimited,  {q)  ^^^^i^ 
And  a  direction  to  accumulate  until  a  certain  sum  be  SneyeMsT* 
reached,  though  not  in  terms  limited  in  duration,  and  though  the 
accumulations  may  not  amount  to  the  stated  sum  within  the  necessary 
limits  of  time,  is  nevertheless  good  if  the  total  amount  to  be  raised  is 
so  disposed  of  as  necessarily  to  vest  absolutely  in  some  person  or  persons 
^thin  those  limits,  since  those  persons  might  at  any  moment  afler  the 
vesting  stop  the  accumulations  and  dispose  of  the  fund,  (r)  But  an 
accumulation  for  the  payment  of  debts  of  a  stranger  does  ^{o/SS*^" 
not  come  within  the  reason  of  the  rule  which  pro*tect8  a  JSSS  *good 
similar  provision  for  payment  of  the  testator's  own  debts,  S^t  itaJ??*^ 
and  is  therefore  valid  by  the  common  law  only  for  the  period  of  a  life 
in  beinff  and  twenty-one  years  after.     The  act  leaves  this  — niienot 

-  ,  affected  by  the 

rule  untouched,  section  2  excepting  from  the  operation  of  »«• 
the  first  section  '^all  provisions  for  payment  of  debts  of  any  grantor, 
settlor  or  devisor,  or  other  person  or  persona,**  (a)  And  this  has  been 
held  to  include  not  only  debts  due  at  the  testator's  death,  but  future 
debts  accruing  within  the  period  last  mentioned,  {t)  But  the  accumu- 
lation must  be  designed  and  intended  bona  fide  as  a  provision  for  pay- 
ment of  debts.  Where  a  testator  directed  the  income  of  residue  or  a 
.safficient  part  of  it  to  be  applied  for  the  benefit  of  his  son,  and  the 
surplus  to  be  accumulated  and  added  to  capital,  and  after  the  sbn's 
death  the  whole  to  be  divided  among  the  son's  children  *  but  if  the 
son  should  die  without  issue,  the  testator  bequeathed  a  moiety  of  the 
fund  to  B ;  B  afterwards  became  indebted  to  the  testator,  who  then  by 
codicil  declared  that  B  should  not  be  obliged  to  pay  the  debt  nnless 

Palmer  v.  Holford,  4  Buss.  403;  [In  re  (p)  AnU  p.  ^^5. 

RosBlyn'B  Trusty  16  Sim.  891,  and  cases  (q)  "Lord  Southampton  v.  Marquis  of 

in  this  section,  passim,  Hertford,  2  V.  &  B.  54,  see  p.  65 ;  Bacon 

(o)  Lord  Southampton  v.  Marquis  of  v.  Proctor,  T.  &  R.  40 ;  Batemaa  «.  Hotch- 

Hertford,  2  V.  A  B.  54 ;  Marshall  v.  Hoi-  kin,  10  Beav.  426. 

loway,  2  Sw.  432;  Browne  v,  Stoughton,  (r)  Oddie  v.  Brown,  4  De  G.  A  J.  179. 

14  Sim.  369 ;  (as  to  which  cases  see  amte  And  see  Williams  v,  Lewis,  6  H.  L.  Oai. 

p.  *274) ;  Scarisbrick  v.  Skelmersdale,  17  1013. 

Sim.  1S7 ;  Boughton  v.  James,  1  Coll.  26,  («)  2  D.,  M.  &  G.  498. 

1  H.  L.  Gas.  406 ;  Turvin  v,  Newcome,  8  (t)  Varlo  v.  Faden,  27  Beav.  256^  1  J>^ 

K,  &  J.  16.  F.  &  J.  211.] 
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and  antil  he  became  possessed  of  the  moiety,  which,  in  that  case,  wa» 
to  be  set  off  against  the  debt.  B  eventaallj  became  entitled  to  the 
moiety,  but  it  was  held  that  the  testator  was  not  thinking  of  the  debt 
when  he  directed  the  aocamnlation,  and  that  it  was  not  protected  by 
section  2.  (tt)  And  if  creditors  avail  themselves  of  tiieir  legal  rights,. 
and  get  their  debts  paid  in  a  different  way,  as  by  resorting  to  the 
corpus,  the  accumulation  cannot,  even  if  the  will  so  direct^  be  continued 
beyond  the  period  allowed  by  seetion  1  of  the  act,  in  order  to  recoup- 
the  persons  to  whom,  subject  to  the  trust  for  accumulation,  the  estate 
is  devised,  {x) 

The  exception  in  the  act  respecting  accumulations  for  the  purpose 
Sfgjfjjjj^  "of  raising  portions  for  any  child  or  children  (y)  rf  any 
oSuuSttttoofiir  grantor,  settlor  or  devisor,  or  any  child  or  children  of  any 
SSU^'*'*^  person  taking  any  interest  under  such  conveyance,  settle* 
ment  or  devise,"  has  created  great  difficulty.  And  first,  what  is  a 
portion  within  this  exception  ? 

In  Beech  v.  Lord  St  Vincent,  (z)  lands  were  devised  to  A  for  life, 
with  remainder  to  his  first  and  other  sons  fn  tail,  with  remainders  over, 
and  £2000  per  annum  was.  directed  to  be  accumulated  for  twenty-one 
years  during  the  life  of  A,  and  so  much  ^longer  as  A  had  any  younger 
ohildien;  the  accumulations  to  be  held  on  certain  trusts  for  such- 
younger  children.  It  was  twice  held  that  this  was  an  accumulation 
for  raising  portions  within  the  exception  in  the  statute.  Ajid  in  Bar- 
Bigtiagum  9.  rington  v.  Liddell,  (a)  where  lands  had  been  settled  on  the 
^^^^^*  marriage  of  A  in  the  usual  way,  with  a  term  of  years  for 

securing  (in  the  events  that  happened)  the  sum  of  £40,000  for  younger 
children's  portions;  and  afterwards  a  testator  bequeathed  a  sum  of 
£15,000  in  trust  to  be  accumulated  during  the  life  of  A,  until  it 
reached  the  sum  of  £40,000,  and  then  to  be  applied  in  satisfaction  of 
the  portions;  and  he  gave  another  sum  for  building  a  mansion-house 
on  the  settled  estate ;  Lord  St  Leonards  held,  that  this  was  clearly 
within  the  exception,  and  that  the  accumulation  might  continue  after 
the  expiration  of  twenty-one  years,  computed  from  the  testator's  death. 
A  provision  for  raising  or  satisfying  portions  chained  or  created  I17  a 
previous  instrument  is,  therefore,  within  the  exception  in  the  statol^.  (6) 

(•)  MftthewB  «.  Kebla,  L.  IL,  8  Gh.  691.  (a)  2D^1LAG.4S0. 

(s)  Tewart9.Lftw8oii,L.IL,  18Eq.490.  (6)  But  (as  appean  by  Beech  «l  Lord 

(y)  This   means  Intimate  children,  St  Vincent  and  other  cases,  and  notwith- 

Shaw  V.  Rhodes,  1  M.  A  Cr.  159.  standing  Halford  v.  Staiu^  16  Sim.  496;) 

(s)  8  De  G.  d(  S.  678, 8  Jar.  (N.  S.)  762.  not  ezdosiyely  so. 
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Od  the  other  hand,  it  has  been  decided  that  an  aocomulatlon  of  the 
whole  of  a  testator's  estate,  (c)  or  of  the  residue,  compria-  GUtof  genena 
ing  the  bulk,  of  it,  (d)  and  a  gift  of  the  augmented  fund,  JJJJ^JJJJ,,^ 
comprising  both  capital  and  accumulations,  is  not  pro-  tonot^portton. 
tected  bj  the  exception.  ^' A  direction  to  accumulate  all  a  person's 
property/'  said  Lord  Cran worth,  (e) ''  to  be  handed  over  to  some  child 
or  children  when  they  attain  twenty-one  can  never  be  said  to  be  a 
direction  for  raising  portions  for  the  child  or  children :  it  is  not  rais- 
ing a  portion  at  all;  it  is  giving  everything.  'Portion'  ordinarily 
means  a  part  or  share,  and  though  I  do  not  know  that  a  gift  of  the 
whole  might  not  in  some  circumstances  come  under  the  term  of  a  gift 
of  a  portion,  yet  I  do  not  think  it  comes  within  the  meaning  of  a 
portion  in  this  clause  of  the  act,  which  points  to  the  raising  of  some- 
thing out  of  something  else  for  the  benefit  of  some  children  or  class 
of  children.  *  *  *  *  If  every  direction  for  accumu- 
lation for  a  child  was  a  portion,  the  intention  of  the  legislature, 
which  was  to  prevent  accumulations,  such  accumulations  being 
most  frequently  directed  for  the  benefit  of  children,  would  be  entirely 
defeated." 

Again,  in  Burt  v.  Sturt,  (/)  where  legacies  were  given  to  all  *the 
testator's  children,  and  the  residue  was  directed  to  be  accumulated 
•during  the  lives  of  the  children  and  of  the  survivor  of  them,  and  after 
the  decease  of  the  survivor  the  whole  was  to  be  divided  between  the 
grandchildren  of  the  testator  then  living,  Sir  W.  P.  Wood,  Y.  C,  said 
it  was  simply  a  scheme  of  the  testator  for  the  purpose  of  accumulating 
his  property  into  one  mass,  and  handing  it  over  in  that  mass  at  the 
remote  period  of  the  death  of  the  survivor  of  a  number  of  persons 
whom  he  had  mentioned,  not  to  any  given  child  or  children,  but  to 
two  or  three  or  possibly  one  favored  individual ;  it  did  not  seem  to 
him  that  in  any  sense  or  upon  any  rational  construction  he  could  call 
that  the  raising  of  a  portion  for  children :  in  truth  it  was  only  the 
Thellusson  scheme  arranged  in  a  somewhat  less  complicated  and  less 
extensive  shape. 

In  Jones  v.  Maggs,  (g)  where  a  legacy  of  £200  was  directed  to  be 

(e)  WUdes  v,  Davies,  1  Sa.  &  Gif.  475.  (e)  Edwaids  v.  Tack,  8  D.,  M.  A  G.  68. 

Id)   Eyre   v.   Marsden,  2   Kee.  578 ;  (/)  10  Hare  415.    See  also  Drewett «. 

Boame  v.  Backton,  2  Sim.  (N.  &)  91 ;  Ed-  Pollard,  27  Beay.  196. 

wards  v.  Tuck,  8  D.,  M.  A  G.  40 ;  Mathews  (g)  9  Hare  605. 
«.  Keble,  L.  R,  8  Gh.  691. 
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wheOier  MOM  aocnmulated  until  the  child  of  A  (who  then  had  one  child) 
PjMi^vy  should  attain  twenty-one,  and  on  that  event  to  be  divided^ 
»«nt«^oiMs  v^th  its  accumulations,  among  the  children  of  A  who 
should  be  then  living,  and  the  residue  of  the  personal 
estate  was  given  to  the  parent,  Sir  G.  Turner,  Y.  C,  held  that  the 
legacy  was  not  a  portion,  though  in  a  certain  sense  it  was  raisable  out 
of  the  property  of  the  parent;  otherwise  every  legacy  given  to  a  child 
of  a  residuary  legatee  must  be  so  construed  and  the  act  would  be 
wholly  defeated.  This  decision  was  much  influenced  by  the  Y.  C.'» 
opinion,  now  exploded,  that  to  bring  the  case  within  the  exception,, 
the  parent  must  take  an  interest  in  the  very  fund  directed  to  be  accu- 
mulated ;  and  no  distinction  was  noticed  between  the  accumulation  of 
ihe  entirety  or  bulk  of  an  estate  and  of  a  mere  pecuniary  l^acy.  The 
eflect  upon  the  act  of  a  contrary  decision  was  certainly  overstated. 

On  tiie  other  hand.  Sir  J.  Stuart,  Y.  C,  distinguished  between  a 
gift  of  the  whole  of  a  testator's  estate,  augmented  by  accumulation,. 
Middieum        and  a  gift  of  a  pecuniary  legacy  so  augmented.  (A)    And 

in  Middleton  v.  Lo6h,(i)  where  a  testatrix  bequeathed 
£60,000  to  trustees  upon  trust  to  invest,  and  apply  a  competent  part 
of  the  income  towards  the  maintenance  and  support  of  her  son  W.,  and 
to  accumulate  the  remainder,  and  after  his  decease  upon  trust  to  divide 
the  capital  and  accumulations  between  the  children  of  W.,  and  in  case 
of  the  death  of  W.  without  issue  the  ^capital  and  accumulations  to 
sink  into  the  residue  of  her  personal  estate ;  he  decided  that  the  accu- 
mulation was  valid  as  a  provision  for  portions,  relying  mainly  on 
^'  the  just  principles  of  construction ''  adopted  by  Lord*  St.  Leonards- 
in  Barrington  v.  Liddell. 

The  question  chiefly  discussed  in  that  case  was  not  what  is  a  por- 
tion, but  what  interest  must  be  given  to  the  parent,  {k)  And  although 
the  subject  of  gift  was,  as  in  Middleton  v,  Losh,  a  pecuniary  l^cy 
augmented  by  accumulation,  and  although  it  must  be  admitted  that 
whether  the  testator  has  or  has  not  directed  the  legacy  to  be  taken  in 
satisfaction  of  portions  already  charged  on  the  estate  of  another  perBon^ 
the  result  quoad  the  testator's  own  estate  is  the  same,  yet  the  presence 
of  such  a  direction  brings  the  case  literally  within  the  words  of  the 
act,  and  distinguishes  it  too  widely  from  Middleton  r.  Losh  to  permit 
its  being  regarded  as  an  authority  for  the  decision  in  the  latter  ca^» 

(A)  Wildes  v.  DayieB,  1  Sm.  A  Gif.  475.    observatioDs  on  Middleton  v.  Loah,  in  10 
{%)  1  Sm.  &  Gif.  61.    See  alBO  St  Paul    Hare  426. 
«.  Heath,  13  L.  T.  (N.  B.)  270 ;  and  the        {k)  See  this  insisted  on,  2  Dr.  A  Sm.  6L 
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A  similar  direction  would  equally  bring  within  the  letter  of  the  act  a 
case  where  (as  in  Edwards  t;.  Tuck)  the  subject  of  gift  was  not  a 
pecuniarj  legacy  only  but  the  bulk  of  the  testator's  estate.  But  there 
is  no  actual  decision  to  that  effect 

A  trust  to  accumulate  a  I^cy  during  a  stated  period,  and  at  the 
expiration  of  it  to  pay  the  income  to  A  for  life,  and  after-  Legaoy  to 
wards  to  divide  the  (Apital  amone  the  children  of  A,  is  trust  for  one 

,  ,  tor  Ufc»  »ad 

plainly  not  a  provision  for  raising  portions  for  children,  ^"JJJg^** 
"but  only  a  legBLcy  in  trust  for  a  parent  for  life,  and  after  not  a  portion, 
his  death  for  his  children.  (2)    And  it  cannot  be  material  to  the  con- 
struction of  the  statute  that  the  testator  has  or  has  not  called  the 
children's  shares  of  an  accumulated  fund  their  "  portions.'^  (m) 

It  will  have  been  seen  that,  in  Middleton  r.  Losh,  the  aggr^te 
fund  was  not  necessarily  to  go  to  the  children  of  W.,  but  if  all  his 
issue  died  in  his  lifetime  it  was  to  fall  into  the  residue,  so  that  it  was 
not  in  all  events  a  fund  for  portions.     But  the  validity  Aooamuiatioa 

/•    1  1     •  11     1  1  I  valid  or  not 

.01  the  accumulation  may  well  depend  on  the  event :  as  aeoordins  to 

.  the  purpose 

in  In  re  Clulow's  Trusts,  (n)  where  a  fund  was  directed  whereto  <n 
to  be  accumulated,  and  was  given  to  the  children  of  the  »ppH<»bi«. 
testator's  son  (who  took  sq  interest  under  the  devise) ;  but  if  there 
should  be  no  children^  to  such  persons  as  the  parent  should  by  will 
appoint :  Sir  W.  P.  Wood,  V.  C,  said  that  if  there  had  been  children, 
this  might  have  been  upheld  as  a  provision  for  their  portions ;  but  as 
tliere  were  and  could  be  notie,  and  the  testamentary  power  '^'of  appoint- 
ment was  clearly  no  "  portion ''  for  the  parent,  the  V.  C.  held  that  the 
direction  to  accumulate  was  within  section  1  of  the  act,  and  invalid 
after  the  lapse  of  twenty-one  years  from  the  testator's  death. 

The  next  question  is,  what  is  the  interest  which  a  parent,  not  being 
the  firrantor,  settlor  or  devisor,  must  take  under  the  con-  what  interest 

o  *  '  ^  the  parent 

vevance,  settlement  or  devise,  in  order  to  render  valid  an  miwttake 

J  '  ^  .  .  under  the  de- 

aocuraulation  for  portions  for  his  children?     May  it  be  ▼*««• 
an  interest  of  any  kind,  or  must  it  be  an  interest  in  the  identical  prop- 
erty from  which  the  income  directed  to  be  accumulated  arises?  and 
must  it  be  a  substantial  interest,  or  will  a  merely  nominal  interest  suf- 
fice?   In  Barrington  v.  Liddell,  (o)  Lord  St  Leonards  read  the  word 

{I)  Watt  V,  Wood,  2  Dr.  &  Sm.  56.  Morgan  v,  Morgan,  15  Jur.  319,  20  L.  JT., 

(m)  See  per  Kindersley,  V.  C,  Bourne  Ch.  109,  appears  to  decide  that  a  specific 

V,  Buckton,  2  Sim.  (N.  S.)  96.  legacy  to  the  parent  will  not  render  valid 

(n)  1  J.  &.  H.  639.  an  accamolation  of  a  general  legacy  to 

(o)  2  D,,  M.  &  G.  480,  stated  above,  the  child.    Bdt  the  case  is  obscure. 
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"  devifie ''  in  the  acfc  as  meaniDg ''  will/'  and  held,  that  the  interest 
need  not  be  one  in  the  veiy  fund  to  be  aocumolated,  and  that  tbe 
]egac7  for  buildtng  a  mansion-honae  on  the  estate  of  which  the  parent 
was  tenant  for  life,  gave  him  a  suflScient  interest  within  the  act  And 
as  to  qwxnbimj  the  L.  C.  cited,  with  apparent  approbation,  the  opinion 
expressed  by  Lords  Lyndhurst  and  Brougham,  (j?)  and  approved  by 
Lord  Cranworth,  (g)  that  any  interest,  however  minute,  was  sufficient. 
But,  according  to  Lord  Laiigdale,  (r)  it  would  seem  that,  where  acca- 
mulation  is  directed  for  the  benefit  of  children  of  several  parents^  if 
any  one  parent  takes  no  interest,  the  whole  direction  fails. 

The  destination  of  the  income  which  the  statute  releases  firom  aocu- 
DcsMnirtkm  mulatiou  has  occasioned  much  debate.  The  law  on  this 
KieaMdSon     point,  howcvcr,  may  now  it  is  conceived  be  stated  as 

1.  Where  there  is  a  present  gifib  in  possession,  and  the  direction  to 
aocumulate  is  engrafbed  upon  that  gift,  the  statute,  by  discharging  the 
property  from  the  superadded  trust,  has  the  effect  of  entitling  tha 
donee  or  successive  donees  to  the  immediate  income,  as  if  the  prior  *, 
gift  had  stood  alone.  {%) 

2.  Where  the  vesting  of  a  contingent  interest,  (<)  or  the  pos^session 
of  a  vested  interest  (v)  is  postponed  till  the  expiration  of  the  pmod 
of  accumulation,  the  statute,  by  stopping  the  accumulation,  does  not 
accelerate  the  vesting  in  the  one  case,  or  the  possession  in  the  other; 
but  where  the  property  is  not  a  residue  carries  the  income  in  the  case 
of  personal  property  to  the  residuary  legatee ;  {x)  and  in  the  case  of 
real  property,  to  the  residuary  devisee,  or  heir,  according  as  the  will 

{p)  Erans  v.  Hellier,  5  Gl.  A  Fin.  126.  (u)  Maodonald  v.  Bryoe,  2  Eee.  S76; 

(q)  Edwards  v.  Tack,  3  D.,  M.  &  G.  40.  Eyre  v.  Maraden,  Id.  574 ;  EUis  «.  Maz- 

Wood,  V.  CX,  i^peara  to  have  been  of  the  well,  3  Beav.  597 ;  Kettleton  «.  SteplMO- 

same  opinion,  Burt  v.  Start,  10  Hare  423.  son,  3  De  G.  &  S.  366;  Lord  Barrington 

(r)  Eyre  v,  Marsden,  2  Eee.  573.  «.  Liddell,  10  Hare  429;  Weatherali  «. 

(a)  Trickey  o.  Trickey,  3  My.  &  E.  Thombargh,  8  Ch.  D.  261.    When  lo- 

560 ;  Combe  v.  Haghee,  34  Beav.  127,  2  cumalation  is  directed  for  a  stated  period, 

D.,  J.  A  S.  657.    An  absolate  donee  may,  ^  or  so  mach  of  it  as  the  law  will  allow," 

at  migority,  stop  accamalation  directed  and  the  gift  is  to  take  effect  at  the  ez- 

for  his  9oU  benefit  and  require  immediate  pLn4ion  of  the  stated  period   (withoot 

payment,  Gosling  v.  Gosling,  Johns.  265.  more)  acceleration  is  excluded  by  the 

iSoetit,  if  any  other  person  may  by  poesi-  will  itself,  Talbot  r.  Jeven,  L.  IL,  20  £q. 

bility  be  interested,  Gk>tt  v,  Naime,  3  Ch.  255. 

D.  278 ;  Harbin  v.  Masterman,  L.  B.,  12  (x)  Ellis  v.  Maxwell,  8  Bear.  587;  Att- 

£q.  559.  Gen.  v.  Poalden,  3  Hare  555 ;  Jones  f. 

(0  Jones  V.  Maggs,  10  Hare  605.  Maggs,  9  Id.  605. 
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does  or  does  not  oome  within  the  statute  1  Viot.^  o.  26.  (y)  Where 
the  residue  is  not  given  absolutely^  but  only  for  life  or  some  other 
limited  interest,  the  income  forms  part  of  the  oapUal  of  the  residue, 
so  that  the  person  haying  such  limited  interest  is  only  entitled  to  the 
income  of  such  income,  {z) 

Where  it  is  residue  that  is  directed  to  be  aocnmnlated,  the  income 
of  such  residue,  when  tlie  accumulation  is  stopped,  will,  in  obedience 
to  a  well-settled  principle,  (a)  devolve  in  the  case  of  personal  property 
to  the  next  of  kin,  (6)  in  the  case  of  real  property  to  the  heir,  (o)  and 
in  the  case  of  a  mixed  fund  to  the  next  of  kin  and  heir  respectively,  (d) 

3.  The  income  of  the  accumulations  follows  the  same  mle ;  there- 
fore if  the  accumulations  arise  from  personal  property  not  being  a 
residue;  the  income  falls  into  the  capital  of  the  residue,  (e)  so  that  a 
tenant  for  life  would  only  be  entitled  to  the  income  of  such  income ; 
and  where  residuary  personalty  is  directed  to  be  accumulated,  the  in- 
come of  the  accumulations,  of  course,  goes  to  the  next  of  kin.  Where 
the  accumulations  arise  from  residuary  '''real  estate,  the  accumulations 
'of  rents  and  profits  seem  to  preserve  their  character  of  realty,  so  that 
the  heir  is  entitled  to  the  income  of  such  accumulations ;  (/)  and  it 
would^  of  course,  follow,  that  where  the  accumulations  arose  from 
real  estate  other  than  residuary,  the  residuary  devisee  would,  under 
the  present  law,  be  entitled.  In  Ellis  v.  Maxwell,  {g)  where  the  rents 
of  the  testator's  real  estate  were  directed  to  form  part  of  hia  peraonal 

(y)  Nettleton  v.  StepheDSon,  3  De  G.  &  261,  (crown  entitled  in  defiuilt  of  next 

S.  366;  Smith  o.  Lomas,  33  L.  J.,  Ch.  oCtdn). 

<578;  Green9.Ga80O7ne,4D.,  J.AS.565.  (e)  Halford  v.  Stains,  16   Sim.  488; 

See  a]flo  In  re  Glalow's  Tmst,  IJ.  A  H.  Wildes  v.  Davies,  1   Sm.  A  Gi£  475; 

<>39,  where  the  aocomoladon  being  in  the  WeatheraU  v.  Thombaigh,  siip.,  (crown 

natore  of  a  charge  on  real  estate  sank  for  in  default  of  heir), 

the  benefit  of  the  estate.    GC  Simmons  o.  {d)  Eyre  v.  Marsden,  2  Kee.  664^  4  Mj. 

Pitt,  L.  B.,  8  Ch.  078,  where  a  premoudy  A  Cr.  431 ;  Edwards  «.  Tnck,  3  D.,  IL  A 

eristin^  charge  was  directed  to  be  accumn-  G.  40 ;  Burt  v.  Sturt,  10  Hare  416. 

lated  and  the  next  of  kin  took  the  excess.  (e)  Crawley  v.  Crawley,  7  Sim,  427 ; 

(s)  Grawlej  v.  Crawley,  7  Sim.  427 ;  CVNeil  v.  Lucas,  2  Kee.  316 ;  Morgan  v, 

Morgan  v.  Morgan,  4  De  G.  A  S.  175,  Morgan,  4  De  G.  A  &  175,  20  L.  J.  Ch. 

176,  20  L.  J.,  Ch.  441.  441. 

(a)  Skrymsher  o.  Korthcote,  1  Sw.  566.  (/)  Eyre  v.  Marsden,  2  Kee.  577 ;  this 

(5)  Maodonald  v.  Biyce,  2  Kee.  276 ;  appears  still  more  plainly  from  Fitch  v. 

Pride  «.  Fooks,  2  Beav.  437 ;  Elbome  v.  Weber,  6  Hare  145,  and  other  similar 

<fOode,  14  Sim.  165 ;  Wilson  v.  Wilson,  1  cases  noticed  post,  which  show  that  the 

Sim.  (N.  S.)  288 ;  Bonme  v.  Buckton,  2  next  of  kin  can  take  nothing  but  what  is 

Id.  91;  Oddie  v.  Brown,  4  De  G.  &  J.  penontltj  ai  the  time  <^  ike  teiktior'9  deiUh. 

179;  Weatherall  v,  Thomburgh,  8  Ch.  D.  (g)  12  Beav.  104. 
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estate^  and  the  personal  estate  was  directed  to  be  aocamulated^  it 
held  that  the  income  of  the  accumulations  went  to  the  residiiaiy  lega- 
tees.   The  case  tamed  on  the  special  words  of  the  will. 

The  interest  which^  bj  the  operation  of  the  statute,  results  to  the 
Naiuraoftbe  ^^^^9  ^^^^  ^  either  a  chattel  interest,  and  pass  on  his 
ito^Si^to  £e  d^th  to  his  cxecutors  or  administrators,  (A)  or  an  estate 
^'^^  of  freehold ;  in  the  latter  case  it  will  devolve  upon  his 

heir,  if  he  died  before  1838  ;(i)  if  after  1837,  upon  his  personal 
representatives.]  (jfc) 

In  applying  the  statutory  provision  against  accumulation,  r^ard  is 
^JtoTo'pfo-  ^*^  ^  ^^®  substance  and  effect,  and  not  to  the  form  and 
i^ionlbSdto'  ™®^  language  of  an  instrument;  for,  if  property  be  dis^ 
JJiJrtS?*^  *^  posed  of  in  such  manner  as  [either  in  all  evenlB,  or  on  a 
contingency  which  happens]  (Q  to  produce  an  accumulation  of  inoome^ 
for  a  period  exceeding  what  the  statute  authorizes,  it  will  not  avail 
that  there  is  an  absence  of  any  trust  expressly  and  in  terms  directed 
to  this  object. 

An  obvious  case  of  this  nature  is  that  of  a  bequest  of  a  general 
Astoaooumu-  rcsiduc  to  a  class  of  persons  (some  of  them  unborn  at  the 
rwiduary  be-     tcstator^s  dcceasc),  whosc  sharcs  are  not  to  vest  until  the 

quest  in  fiivor  '  /•       .     .  i         i  j     -i_    a^ 

of  unborn  per-  age  of  twcuty-one  years ;  for  it  is  to  be  observed,  that  as 
jority.  a  residuary  bequest,  to  take  effect  in  future,  carries  not 

only  the  bulk  or  corpus  of  the  property,  but  also  the  intermediate 
income,  it  follows  that  the  statute  is  infringed  whenever  the  vesting, 
or  even  the  distribution,  is  postponed  until  a  period  or  event  which 
occurs  more  than  twenty 'K>ne  years  after  the  testator's  decease,  without 
any  express  application  of  the  income  accruing  in  the  interval.  [Sir 
L.  Shadwell  was  indeed  of  opinion  that  the  statute  did  not  affect 
accumulation  which  arose  from  the  nature  of  the  gift,  but  operated 
merely  to  strike  out  of  the  will  so  much  of  a  direction  *to  aceomu- 
late  as  exceeded  the  prescribed  limits ;  (m)  his  opinion,  however,  is 
clearly  opposed  to  the  other  authorities  upon  this  question,  including 
one  of  the  highest  court  of  appeal,  (n)    There  is  a  plain  distinction 

(A)  ReweU  v,  Denny,  10  Beav.  316.  {I)  Mathews  t».  Keble,  L.  B^  3  Ch.  691. 

{%)  Halford  v.  Stains,  16  Sim.  488 ;  in  (m)  Elbome  v.  Goode,  14  Sim.  165 ; 

Barrett  v.  Buck,  12  Jur.  771,  the  personal  Corporation  of  Bridgnorth  v.  Oollins,  16 

representative  of  the  heir  was  held  to  Id.  538. 

take,  but  as  his  right  was  not  disputed,  (n)  Evans  v.  Hellier,  5  a.  A  Fin.  114; 

the  case  is  scaroeljr  an  authority.  S.  C,  nam,  Shaw  v,  Rhodes,  1  My.  &  Or. 

(*)  1  Vict.,  c.  26,  {6.  135 ;  Macdonald  v.  Biyce,  2  Kee,  27*5 ; 
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between  sach  a  ease  and  the  cases  where  the  property  being  vested  in 
an  infant  the  acoumalation  is  to  be  assumed  to  be  the  act  of  the 
oonrt  (o) 

Where  there  is  a  contingent  l^acy  to  A  to  vest  upon  a  certain  event, 
and  an  accomulation  is  directed  in  the  meantime,  and  if  the  event  does 
not  happen  the  legsucj  and  accumulations  are  given  over  to  B^  and  at 
tiie  &ad  of  a  period  greater  than  twenty-one  years  (say  thirty  years) 
from  the  testator's  death,  the  happening  of  the  event  is  first  ascertained 
to  be  impossible,  so  that  the  gift  to  B  then  takes  effect  in  possession,  it 
has  been  held  by  Sir  J.  EI.  Bruce,  Y.  C,  (p)  that  B  is  to  have  all  the 
intermediate  inooTne  of  the  original  and  accumulated  fund  between  the 
end  of  the  twenty-one  years  and  the  happening  of  the  event ;  Sir  J. 
Bomilly,  however,  in  a  similar  case,  (q)  intending  to  follow  this  deci- 
sion, decided  that  B  is  to  have  simple  intered  on  the  amouut  of  that 
fund  during  the  same  period. 

In  Bassil  v.  Lister,  (r)  Sir  G.  Turner,  V.  C,  decided  that  a  direc- 
tion in  a  will  to  apply  a  sufficient  part  of  the  income  of  wbeuierinsur- 

•  •     ^         .  .  ,..  ,.,     anoes  on  lives 

the  testators  property  in  keeping  up  certam  policies  which  form  a  mode  of 
he  had  effected  on  the  lives  of  his  children  in  their  names,  ^<>>^  ^«  aot> 
and  which  in  case  of  their  marriage  he  directed  to  be  settled  on  their 
wives  and  children,  was  not  a  trust  for  accumulation  within  the  stat- 
ute, and  was  therefore  valid  beyond  the  period  of  twenty-one  yeai^ 
from  his  death.  He  observed,  ^^  It  was  said  in  argument  that  the 
payment  of  the  income  to  the  insurance  company  was  itself  an  accu- 
mulation; that  the  company  were  recipients  of  the  income  for  the 
purpose  of  accumulation ;  that  what  was  done  was  the  same  thing  a& 
if  the  rents  were  paid  to  an  individual,  to  accumulate  in  his  hands,. 
and  to  be  paid  over  at  the  death  of  the  life  insured ;  and  the  case  was 
presented  to  the  court  in  many  similar  points  of  view ;  but  I  do  not 
see  how  the  payment  of  the  '^'premiums  to  the  insurance  company  out 
of  the  income  is  an  accumulation  of  the  income.  The  premium^^ 
when  paid  to  the  insurance  company,  become  part  of  their  general 
funds,  subject  to  all  their  expenses ;  and  although  it  is  true  that  the 

Morgan  v.  Morgan,  20  L.  J.,  Ch.  Ill,  16  worth,  V.  C,  Wilson  v.  Wilson,  1  Sim. 

Jar.  319 ;  Tench  v.  Cheese,  6  D.,  M.  &  (N.  S.)  297. 

G.  641 ;  Macpheraon  v.  Stewart,  28  L.  J.,  {p)  Morgan  v.  Morgan,  20  L.  J.,  Ch. 

Ch.  177 ;  and  see  Bective  v,  Hodgson,  10  111,  441, 15  Jur.  319. 

H.  L.  Cas.  664,  668.                  '  (g)  Bryan  v.  Collins,  16  Beav.  14. 

(o)  See  per  Wood,  L.  J.,  Mathews  v.  (r)  9  Hare  177.    And  see  Meller  v» 

;Keble,  L.  B.,  3  Ch.  696 ;  per  Lord  Cran-  Stanley,  2  D.,  J.  &  S.  183. 
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funds  in  the  bauds  of  the  oompanies  do  generally  prodaoe  aocomnlft- 
tions,  it  is  impossible  to  say  what  accnniulations  arise  from  any  par- 
ticular premium.     It  was  said  tbat  it  was  au  accumulation  as  to  die 
estate,  because  the  estate  receives  back  a  certain  sum  upon  the  death 
of  the  party  whose  life  was  insured ;  but  what  the  estate  receives  back 
is  not  the  accumulation  of  the  income,  but  a  sum  payable  by  the  office 
by  contract  with  the  testator ;  and  is  this  an  accumulation  within  the 
meaning  of  the  statute  ?    The  history  of  the  statute  goes  far  to  show 
that  it  is  not,  and  I  think  the  language  of  the  enactment  confirms  that 
view.    The  enactment  is,  that  no  ^^erson  shall  settle  or  dispose  of  real 
or  personal  estate,  so  and  in  such  manner  that  the  rents,  profits,  income 
or  produce  shall  be  accumulated  beyond  the  prescribed  periods ;  and 
these  are  words  which  admit  of  a  clear,  plain,  common  sense  interpre- 
tation, as  referring  to  the  accumulation  of  rents,  profits  and  inoome, 
qua  rents,  profits  and  income.    Why  is  the  court  to  put  a  strained 
•construction  upon  them,  and  cut  down  the  undoubted  right  whidi 
existed  before  the  statute,  beyond  what  the  language  of  the  statute^  in 
its  ordinary  interpretation,  imports  ?    It  is  said  that  the  court  ought 
to  do  so,  because  the  spirit  and  intent  of  the  statute  was  to  prevent 
accumulations  and  the  suspension  of  the  beneficial  enjoyment;  but 
this  argument  appears  to  me  to  beg  the  question ;  for  it  assumes  that 
what  the  petitioner  here  calls  an  accumulation  suspending  the  benefi- 
<;ial  enjoyment,  was  an  accumulation  intended  to  be  prevented  by  the 
statute.     Much  reliance  was  placed  in  the  argument  upon  the  miachief 
which  might  ensue  from  policies  of  insurance  being  resorted  to  for  the 
purpose  of  evading  the  statute,  if  the  dispositions  of  this  will  were 
4ipheld,  but  I  entertain  no  apprehension  of  any  such  mischief;  I  think 
that  settlors  and  testators,  who  contemplate  accumulations,  are  far  too 
keen-sighted  to  incur  the  risks  to  which  such  a  course  of  proceeding 
would  be  exposed.     On  the  other  hand  I  see  enormous  mischieft 
which  would  arise  from  the  construction  for  which  the  petitioner  con- 
tends.    The  case  before  us  is  but  one  instance  of  the  difficulties  to 
which  such  a  construction  would  lead.     If  it  be  supported  what  is  to 
become  of  partnership  agreements  for  long  terms  of  years,  where  cer- 
tain sums  are  to  be  drawn  out  annually,  and  the  remaining  profits  are 
to  '''accumulate  and  be  divided  at  the  end  of  the  terms  ?    What  is  to 
be  done  with  policies  of  insurance  on  the  lives  of  debtors  ?(8)    And 

a)  The  statute  expressly  excepts  provisioos  for  the  pavment  of  debts  ol  aay 
person,  see  2  D.,  M.  A  G.  498. 
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how  18  the  case  of  a  setilemeDt  of  policies  of  insurancei  with  stock 
transferred  in  trust  to  pay  premiams  oat  of  the  dividends,  to  be  dealt 
with?'' 

The  V.  C.  seems  here  to  argue  that  because  of  the  mode  of  accumu- 
lation adopted  the  statute  did  not  apply ;  but  the  terms  of  the  statute- 
are  generaf;  that  no  person  shall  '^  by  deed  or  deeds^  &c,  or  oOienffiae 
JuHMoeoeTy  settle  or  dispose  of  his  property'  so  and  in  such  manner  ^^ 
tliat  the  income  thereof  shall  be  accumulated ;  it  can  scarcely  therefore 
be  said  that  the  act  does  not  apply  because  a  particular  mode  of  accu- 
mulation is  resorted  to.  {t)  To  exclude  the  act^  it  must  be  denied  that 
there  is  any  accumulation  of  income  whatever ;  but  it  could  not  be 
denied,  nor  did  the  learned  judge  attempt  to  deny,  that  effecting  an 
insniance  was  one  mode  of  accumulation.  Tliis  answers  the  objection^ 
that,  ^though  the  funds  of  the  company  might  be  accumulated,  it 
would  be  impossible  to  say  what  part  of  such  funds  arose  from  any 
particular  premiums  f^  an  objection  which  affects  only  the  mode  of 
aocamulation.  The  testator's  estate  instead  of  getting  back  the  total 
amount  of  premiums  with  compound  interest,  a  sum  varying  in  amount 
according  to  the  period  during  which  the  premiums  have  been  paid,, 
f^ts  back  a  mm  oertain,  whatever  that  period  may  be.  This  sum  i» 
not  less  the  result  of  an  accumulation  because  it  is  of  certain  amount 

The  decision  was  also  rested  on  the  ground  that  the  sum  paid  back, 
was  in  pursuance  of  a  ecmtr(ustj  and  therefore  not  within  the  statute; 
this  seems  to  beg  the  question,  since,  if  there  be  an  accumulation,  the 
statute  must  reach  it,  whether  it  arise  under  a  contract  or  by  will :  for 
its  terms  are  general;  and  a  person  can  no  more  contract  that  his 
income  shall  be  accumulated  beyond  the  prescribed  limits,  than  he 
could  direct  by  will  that  it  should  be  so  accumulated ;  indeed,  if  the 
statute  does  not  extend  to  contracts,  it  does  not  touch  any  accumulation 
made  by  marriage  settlement,  for  every  such  settlement  is  a  contract. 
The  question  what  would  become  of  partnership  agreements  for  long 
terms  of  years,  by  which  a  certain  sum  is  to  be  drawn  out  and  accu- 
mulated annually,  may,  perhaps,  be  answered  by  another  question, 
namely,  supposing  such  agreements  not  to  be  affected  *by  the  act  in 
question,  what  would  become  of  them  when  considered  with  respect  to 
the  rule  against  perpetuities?  an  ordinary  trust  for  accumulation,^ 
extending  over  a  long  term  of  years,  (that  is,  as  the  Y.  C.  must  have 
meant,  more  than  twenty-one  years,)  would  be  void  altogether  as 

(<)  And  see  the  obflerratioiui  of  Lord  Cnuiworth,  6  D.,  M.  A  G.  462. 
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transgressing  the  rale  against  perpetoitieB ;  (u)  one  of  two  things,  there- 
fore^ is  clear^  either  such  agreements  are  not  valid,  or,  if  they  are  valid, 
they  are  governed  by  ru\4k  which  do  not  hold  good  with  regard  to 
ordinary  trusts,  and,  in  either  case,  no  argument  can  be  drawn  from 
this  source  in  support  of  the  decision  in  Bassil  v.  Lister.  Probably, 
the  partnership  agreements  in  question  would  be  held  good  on  the 
principle  of  the  decision  in  Bateman  t;.  Hotchkin,  (x)  before  noticed, 
that  an  accumulation  which  is  capable  at  any  moment  of  being  pat  an 
«nd  to,  (y)  can  infringe  neither  the  statutory  rule  against  aocumolation, 
nor  the  common  law  rule  against  perpetuities.  Lastly,  as  to  the  ques- 
tion what  would  become  of  settlements  of  policies  of  assurance  with 
trusts  for  keeping  them  on  foot  by  payment  of  the  premiums,  the 
answer  seems  to  be,  that  they  are  either  cases  where  security  is  given 
for  a  debt,  or  cases  of  settlement  on  a  marriage,  in  which  one  of  the 
settlors  is  the  person  during  whose  life  the  accumulation  is  to  be  made, 
both  of  which  classes  are  within  the  exceptions  of  the  statute  nnder 
which  a  direct  trust  for  accumulation  would  be  good ;  and  it  is  am- 
ceived  that  there  is  no  authority  for  saying  that  any  other  settlement 
of  policies  of  assurance  are  good,  where  a  direct  trust  for  aocnmnlation 
would  not  also  be  good. 

It  will  be  observed,  that  the  remarks  of  the  learned  judge  are  irre- 
spective of  the  fact,  that  the  policies  were  eflPected  in  the  testator^s 
lifetime ;  his  decision  was,  that  insurance  is  not  a  mode  of  aceamnlatioa 
affected  by  the  statute,  and  it  would,  therefore,  have  been  the  same,  if 
the  policies  had  been  effected  after  the  testator's  death.  By  giving 
small  conditional  l^acies,  a  testator  could  easily  procure  persons^  after 
his  death,  to  allow  policies  to  be  effected  on  their  lives,  in  their  names, 
and  to  assign  them  to  the  testator's  trustees,  than  which  an  easier  and 
cheaper  mode  of  accumulation  could  not  be  devised.] 

[(u)  Palmer  v,  Holford,  cmU  p.  *258.  (y)  Bee  Downt «.  Oolliiis,  6  Hart  418.] 

(x)  AnU  p.  *276. 
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*  CHAPTER  X. 

FBOM  WHAT  PERIOD  A  WILL  SPEAKS. 

For  some  purposes  a  will  is  considered  to  speak  fh>m  its  date  or 
execution,  (a)  and  for  others  from  the  death  of  the  testator :  Prom  what 

^   '  f  p6riod  A  will 

the  former  being  the  period  of  the  inception,  and  the  lat-  cpeakB. 
ter  that  of  the  consummation  of  the  instrument.     In  determining  to 
which  of  these  the  language  points,  it  is  necessary  to  distinguish  be- 
tween wills  that  are  subject  to  the  act  1  Vict.,  c.  26^  and  those  which 
are  r^ulated  by  the  pre-existing  law. 

First,  with  regard  to  wills  made  before  the  act 

It  may  be  stated,  as  a  general  rule,  that  wherever  a  testator  refers 
to  an  actually  existing  state  of  things,  his  language  is  Bxpreasionior 
referential  to  the  date  of  the  will,  and  not  to  his  death,  nfertodatoor 

'  /    will. 

as  this  is  then  a  prospective  event    Such,  it  is  dear,  is 

the  construction  of  the  word  '^  now,''  or  any  other  expressions  pointing 

at  present  time. 

Thus,  a  devise  to  the  descendants  now  Umng  of  A  has  been  held  to 
comprise  the  descendants  living  at  the  date  of  the  will,  *' Now,**  how 
exclusive  of  such  as  come  into  existence  between  that 
period  and  the  death  of  the  testator,  (6)  and  who  would,  but  for  this 

(a)  Date  and  execution  relatively  of  constrnction,  the  effect  would  some- 
considered. — In  this  chapter,  and  in-  times,  perhaps  generally,  depend  on  the 
deed  throughoat  the  present  work,  the  date,  or  the  time  of  appareiU  execution : 
date  and  the  period  of  execntion  are  as-  for  instance,  if  a  testator  dated  his  will 
smned  to  he  identical ;  which,  it  is  obyi-  Ist  January,  1830,  and  executed  it  on  the 
oufl^  may  not  he  the  case,  and  then  the  1st  June  in  the  same  year,  a  bequest  in 
question  would  arise — which  is  to  pre-  such  will  of  ^*  all  the  consols  now  stand- 
dominate  ?  It  is  conceived  that,  for  some  ing  in  my  name,"  possibly  might  be  held 
purposes,  the  date,  and  for  others  the  to  pass  the  consols  only  of  which  he  was 
time  of  execution,  would  do  so.  In  re-  possessed  on  1st  January,  and  not  what 
gard  to  the  will's  capacity  of  operation  he  had  acquired  between  the  date  and 
on  real  estate,  (supposing,  of  course,  the  execution,  and  which  he  held  on  1st 
will  to  be  subject  to  the  old  law,)  the  June.  [See  Bandfield  o.  Bandfield,  8  H. 
period  of  the  actual  execution  would  be  L.  Cas.  226.] 
the  material  fiut ;  but  in  regard  to  points        (6)  Crossley  v.  Clare,  Amb.  897,  3  Sw. 
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restrictive  additioDy  have  been  let  in ;  (e)  and  the  same  oonstruc^tioD 
has  obtained^  even  where  the  word  "  now  '*  is  combined  with  a  term 
which  could  not  have  fall  effect,  according  to  its  technical  import^ 
unless  used  prospectively,  as  in  the  case  of  a  devise  to  the  heir  male 
of  the  body  of  A  "now  living/'  under  which  the  heir  apparent  of  A 
living  at  the  date  of  the  will  has  been  held  to  be  entitled ;  so  that  the 
word  "  heir ''  was  made  to  surrender  its  primary  and  proper  significa- 
tion, in  order  to  give  effect  to  the  word  "  now/'  with  which  it  stood 
associated.  (<2)1 

On  the  same  principle  verbs  in  the  present  tense  have  a  similar 
Verbs  in^^^  cffcct  in  restricthig  a  devise  or  bequest  to  the  subjects  or 
objects  existing  at  the  date  of  the  will,  though  in  some  of 
the  cases  considerable  reluctance  appears  to  have  been  manifested  to 
carry  out  this  principle,  where  its  effect  would  be  inconveniently  to 
narrow  the  scope  of  the  will,  by  excluding  any  who  might  be  pre- 
sumed to  be  intended  objects  of  the  testator's  bounty. 

820,  n.    See  also  Att-Geii.«.  Buxy,  1  £q.  acree^  **now  oocapied  b/  me^"  and  ex- 

CSbb.  Ab.  201y  pL  12)  8  Vin.  Abr.  828,  pi.  eludes  from  sueb  deviae  a4i<>^'^uig  pr6p* 

2 ;  Abney  v.  Miller,  2  Atk.  598 ;  Blun-  er^  afterwards  aoqnired  by  testator,  and 

dell  V.  Dann,  cit.  1  Mad.  433 ;  see  also  occupied  by  him  at  the  time  of  his  death. 

All  Soulfl^  College  v,  Godrington,  1  P.  W.  And,  in  Ex  parte  Champion,  1  Bosfai.  Eq. 

597 ;  but  see  Bowland  v.  Gorsuch,  2  Cox  (N.  C.)  246, ''  all  my  real  estate,"  was  held 

187.  to  include  all  at  his  death.    As  to  the 

(e)  As  to  the  construction  of  gifts  to  effect  of  preaeni  words  as  modified  by  the 

classes,  vide  ch.  XL  on  Lapse,  ch.  XXX.  English  act  of   1888,  or  its  Amcoican 

on  Devises  to  Children,   [and  ante  p.  equivalents,  see  post,    Li  Lorienx  v.  Kd- 

«268.]  ler,  5  Iowa  196,  it  is  said  that  a  wiU, 

{d)  James  v.  Bichardson,  T.  Jon.  99, 1  whenever  dated  and  published,  will  take 

Eq.  Cas.  Ab.  214^  pi.  11,  1  Vent  834,  2  effect  only  at  the  death  of  the  testator ; 

Lev.  232,  Baym.  380,  8  Eeb.  832,  Poll  and  in  Thomdike  v.  Beynolds,  22  Gratt. 

457 ;  [Burchett  v.  Durdant,  on  same  will,  21,  82,  it  is  said  by  Anderson,  J.:  "The 

Skin.  205,  2  Vent  811,  Carth.  154.]  statute  provides  that  it  shall  be  cooBtnied 

1.  See  also  I  Boper  on  Leg.  248 ;  Wms.  to  speak  and  take  effect,  as  if  it  had  been 

Ex'rs  (6th  Am.  ed.)  1544.    So  a  legacy  executed  immediately  before  the  death  of 

to  "  my  pressnt  attendant  physician,"  re-  the  testator,  unless  a  contrary  intention 

fers  to  the  time  of  making  the  will,  Ev-  shall  appear  by  the  will.    Code  of  1860, 

erett  v.  Carr,  59  Me.  825.    And,  in  like  chap.  122,  {  11,  p.  578."    In  this  case  it 

manner,  a  gift  of  property  now  owned  or  was  held  that  if  a  husband  gives,  by  will, 

possessed  by  the  testator.  Boss  v.  Boss,  to  his  wife,  power  to  dispose  in  his  life- 

12  B.  Mon.  438 ;  Quinn  v.  Hardenbrook,  time,  by  will,  of  property  devised  to  her 

54  N.  T.  88 ;  Board  of  Education  v,  Ladd,  in  his  will,  his  will  must  be  intended  to 

26  Ohio  St  210;  1  Bedf.  on  Wills  880.  take  effect  from  its  date,  and  so  must  her 

Hutchinson  v.  Barrow,  6  Hurlst  A  Norm,  will  in  execution  of  the  power,  though 

588,  gives  like  effect  to  a  devise  of  a  mes-  iiot  to  divest  and  pass  title  in  the  lifBtinie 

snage  at  W.,  containing  about   twenty  of  her  husband  or  hersell 
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Thus,  in  Wilde  t;.  Holtzmejer^  (e)  Sir  R.  P.  Arden^  M.  R.^  expreeded 
an  opinion  that  a  bequest  of  ''all  the  property  /  IM»  pocneased  of" 
woold,  if  unrestrained  hj  the  context,  extend  to  all  the  testator's  per- 
sonal estate  at  his  death. 

Soy  in  Bridgman  v.  Dove,  (/)  it  was  held  that  a  «harge  of  all  the 
debts  I  fiove  contracted  since  1736,  extended  to  all  debts  owing  by 
the  testatrix  at  her  decease,  including  those  she  contmcted  after  the 
period  referred  to ;  [and  in  Bland  v.  Lamb,  {g)  the  words  *^  I  majr 
have  forgot  manj  things,  if  such  there  is,  it  is  to  be  thrown  into  the 
lump  for  the  benefit  of  the  legatees,''  were  held  hy  Lord  Eldon  to 
carry  the  residue  at  the  testator's  death.] 

Again,  in  Ringrose  v.  Bramham,  (A)  Sir  L.  Kenyan,  M.  R.,  held 
that  a  bequest  of  £50  **  to  A's  children,  to  every  ohiH  he  hath  by  hia 
wife  B/'  to  be  paid  to  them  as  they  should  come  of  age,  spoke  at  the 
time  the  will  took  effect,  so  as  to  let  in  all  the  ehildven  then  living. 
The  circomstances  of  the  case,  however,  though  not  expressly  adverted 
to  by  his  Honor,  perhaps  aided  the  construction.  The  testator  had 
directed  a  sum  of  money  to  be  placed  in  the  hands  ef  a  person  until 
the  children  came  of  age,  which  exceeded  the  sum  whieh  would  have 
been  necessary  for  the  purpose  if  the  legacy  were  confined  to  the  chil- 
dren then  in  existence.  In  r^ard  to  gifts  to  children,  GUtstoohii- 
indeed,  an  anxiety  to  include  as  wide  a  range  of  objects 
as  possible  has  so  powerfully  ipfluenced  '''the  construction,  that  such 
cases  are  to  be  regarded  as  sui  generis.  To  this  anxiety  is  also  to  be 
ascribed  the  rule,  which  constitutes  another  exception  to  the  doctrine 
onder  consideration,  that  a  gift  to  children  '' begotten"  extends  to 
children  born  after  the  date  of  the  will ;  and  a  gift  to  children  *^to  be 
b^otten  "  includes  those  antecedently  in  existence.  ({) 

To  return,  however,  to  the  general  subject,  it  may  be  stated  that 
where  a  testator,  in  a  will  which  is  regulated  by  the  old  DooMiMuto 
law,  refers  to  a  specific  subject  of  gift,  he  is  considered  (J)  <!«< 


(e)  5  Yes.  816.  would  be  a  spepific  bequest,  thoagh  not 

(/)  8  Atk.  201.  liable  to  ademption,  Bothamley  v.  Sher- 

[(g)  2  J.  A  W..899.]  son,  L.  R.,  20  £q.  dOi.    A  gift  of  prop- 

(A)  2  Cox  884.  erty  *'to  which  I  atn  entitled  under  the 

(«)  Co.Litt.80b;  [see  at  to  thii^poiC  will  of  A"  was  held  to  pasB  money  afteiv 

ch.  XXX.  wards  received  by  the  testator  onder  that 

(j)  Unless  he  expressly  refer  to  the  will  and  invested  in  his  own  name,  it' 

ttate  of  ilustB  at  his  deaUi ;   as,  by  be-  being  stiU  traceable,  Morgan  «.  Thomas, 

qneathing  all  his  horses,  or  all  his  stock,  0  Ol  B.  176. 

belonging   to   him   at  his   death:   this 

2  p  [♦320] 


594  FBOH  WHAT  PERIOD  A  WILL  6PBAE8.  [CHAP.  X. 

as  pointing  at  the  state  of  facts  while  he  is  penning  the  instrameot, 
and  not  at  the  time  of  his  decease^  even  though  he  may  not  have  used 
the  word  '^  now/'  or  any  other  adverb  emphatically  denoting  present 
time.  The  doctrine  relating  to  the  ademption  of  spedfio  beqaests 
stands  upon  this  principle.  Thus,  if  a  testator^  before  the  year  1838^ 
having  a  leasehold  messuage^  or  a  sum  of  £1000  consols,  bequeathed 
''all  that  my  messuage  in  A/'  or  ''all  that  sum  of  £1000  consols 
standing  in  my  name,''  he  is  considered  as  referring  to  the  house  or 
the  stock  belonging  to  him  when  he  made  his  will ;  and,  therefore,  if 
he  subsequently  disposes  of  such  house  or  stock,  the  bequest  fails, 
though  he  may  at  his  decease  happen  to  be  possessed  of  a  messuage  or 
a  sum  of  stock  answering  to  the  description  in  the  will,  (i)  [And  the 
rule  was  the  same  where  the  testator  having  stock  in  his  possession  at 
the  date  of  his  will  bequeathed  it  as  "  all  my  stock/'  and  afterwards 
sold  the  stock  and  bought  new,  or  added  to  the  old :  in  the  one  case 
the  bequest  failed  altogether,  and  in  the  other  comprised  only  the  old 
stock.]  (i) 

And  a  new  estate  in  leasehold  property,  acquired  by  a  subsequent 
BiStotof  i«-  renewal  of  the  lease  or  otherwise,  is  no  less  out  of  the 
S«^a6staf^  reach  of  a  specific  disposition'of  such  property,  as  ordi- 
narily  expressed,  than  an  interest  m  any  other  propertj 
answering  to  the  same  locality ;  it  being  considered  that  the  testator^ 
when  referring  to  the  property  in  question,  had  in  his  contemplation 
exclusively  the  specific  interest  in  it  of  which  he  was  possessed  when 
he  made  his  will,  though  he  has  not  in  terms  referred  to  such  interest, 
but  has  used  expressions  descriptive  of  the  oorpuB  of  the  property :  as 
in  *the  case  of  a  bequest  of  "all  my  tithes  and  ecclesiastical  dues  at 
W.  /'  (Q  or  "  the  perpetual  advowson  and  disposal  of  the  living  or 
rectory  of  "W.  forever,  together  with  the  tithes  of  all  sorts  thereof ;"  (m) 
or  "all  my  leasehold  estates  in  the  parish  of  C."(n)  In  all  such 
cases  the  renewal  of  the  lease  under  the  old  law  revoked  the  bequest, 
or  rather,  to  speak  more  accurately,  withdrew  from  its  operation  the 
property  which  was  the  subject  of  disposition :  in  shorty  effected  what 
is  technically  called  an  ademption. 

But  though  the  general  principle  has  long  been  settled,  yet  ques- 
tions often  arose  in  consequence  of  the  context  of  the  will  afibrding 

(k)  Pattison  «.  Pattison,  1  My.  &  E.  12.  (Q  BudsUme  «.  Andenon,  2  Vce.  418. 

{I)  Gockran  v.  Cockran,  14  8im.  248.  (m)  Hone  «.  Medcraft,  1  B.  a  Q  981. 

See  also  per  Wood,  Y.  C,  Goodlad  f^  (n)  Goppm  v.  Feinyhough,  2  B.  GL  C 

Burnett,  1  K.  &  J.  347.  291. 
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ground  to  contend,  that  the  testator  intended  any  after-aoquiied  Inter- 
-est  of  which  he  might  become  poesessed  hj  renewal^  to  pass  under  the 
bequest. 

The  renewed  lease  will  pass  where  the  testator  includes  in  the  be- 
•quest  the  rieht  of  renewal  as  an  aceeBSOiy  to  the  imme-  Renewed  i 
•diate  subject  of  disposition.  And  [where  the  lease  of  ten«atof^ 
which  a  bequest  is  made  is  vested  in  a  trustee  for  the  tes-  «™«*- 
tator  and  is  renewed  by  the  trustee,  the  gift  of  the  property  comprised 
in  the  lease  being  in  fact  a  gift  of  the  equitable  interest  which  in- 
<;ludes  the  benefit  of  renewal^  the  trust  of  any  renewed  term  granted 
to  the  trustee  would  pass  under  such  bequest  (o)  And  the  same 
principle  applies  to  the  case  of  a  lease  for  lives  with  a  covenant  for 
perpetual  renewal.]  {p) 

Where  (q)  a  testator,  who  was  by  his  marriage  settlement  under  an 
obligation  to  renew  the  lease  of  certain  property  which  had  been 
thereby  settled,  and  the  beneficial  interest  whereof  was,  in  default  of 
issue  of  tlie  marriage,  vested  in  himself,  by  his  will  bequeathed  the 
property,  describing  it  as  his  manor,  &c.,  in  L.  held  by  lease  from  the 
Dean  and  Chapter  of  Windsor,  to  the  trustees  of  his  marriage  settle- 
ment, upon  certain  trusts,  including  among  others  a  trust  to  perform 
the  covenants  contained  as  well  in  the  then  lease  as  in  any  future 
leases  thereafter  to  be  obtained :  Lord  Eldon  (affirming  a  decree  of 
Sir  J«  Leach,  V.  C.)  was  of  opinion  that,  regard  being  had  to  the 
language  of  the  settlement  and  will,  the  testator  must  be  considered 
as  dealing  with  his  whole  interest  and  the  obligations  which  existed, 
and  that  the  devise  passed  all  future  renewals  as  well  as  the  term 
which  then  subsisted.  From  the  judgment'of  the  V.  C,  in  this  case, 
it  would  ^appear  that  he  had  fiatllen  in  with  the  notion  of  Lord  Hard- 
wicke,  in  Oarte  t;.  Carte,  (r)  that  a  bequest  of  the  testator's  interest  in 
leaseholds  referred  to  his  interest  at  the  time  of  his  decease.  Lord 
Eldon,  though  he  affirmed  the  decree,  lent  no  countenance  to  any  such 
doctrine ;  which,  indeed,  is  directly  encountered  by  Slatter  v.  Noton,  («) 
where  a  bequest  by  a  lessee  of  her  dwelling-house,  and  all  her 
estate,  term,  and  interest  therein,  was  held  not  to  include  a  term  of 


(o)  Oarte  v.  Carte,  8  Atk.  174;  Slatter  {q)  Colgrave  v.  Manby,  2  Bui.  288; 

€.  Koton,  Id  Vea.  200.  see  also  6  Mad.  72. 

(p)  See  Poole  v.  Goates,  2  D.St  War.  (r)  3  Atk.  174. 

493, 1  Con.  a(  L.  681,  stated  ante  p.  n67.]  (<)  16  Vca.  197. 
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years  subsequentlj  acriuired  by  the  renewal  of  the  lease.  It  has  beci> 
Whether  word  decided,  however,  by  Lord  Eldon,  (^  that  a  beqaest  of 
JJJSJJf  J?  leaseholds  "  for  all  the  residue  of  the  term  and  interest  I 
ftiture  loteresu  ^j^^jj  j^^^^  ^  oome  therein  at  my  decease,''  does  not  refer 

merely  to  the  residue  which  mighty  at  the  testator's  decease,  happen  to 
be  unexpired  of  the  term  which  existed  at  the  making  of  the  will,  (as 
considered  by  Sir  "Wm.  Grant,  whose  decree  his  Lordship  reversed,) 
but  comprises  an  interest  subsequently  acquired  by  renewal.  And 
this  seems  to  accord  with  the  doctrine  of  Churchman  v,  Ireland,  (u) 
where  a  devise  of  all  and  singular  the  effects,  real  and  personal,. 
"  which  I  shall  die  possessed  of,''  was  held  to  refer  not  merely  to  the 
lands  then  belonging  to  the  testator  of  whicii  he  should  die  seized,  but 
to  all  property  which  the  testator  might  acquire  after  the  execution  of 
his  will,  {x) 

The  learned  reader  will,  no  doubt,  perceive  the  difference  between 
Difference  be-  cascs  in  which  a  bequest  of  a  term  of  years  is  adeemed  by 
and^eanehoids  the  renewal  of  the  lease,  and  those  in  which  the  devise  f)f 
vokhiir  effect  of  a  freehold  estate  is  revoked  by  the  effect  of  a  conveyanrt^ 
revesting  the  estate  in  the  testator  but  occasioning  an  in- 
terruption of  his  seizin,  (y)  The  ademption  in  the  former  case  is  not^ 
like  the  revocation  in  the  latter,  the  consequence  of  a  technical  rule  of 
law,  acting  independently  of  volition,  but  is  simply  the  efiect  of  the 
absence  of  apparent  intention  to  include  the  future  interest.  Accord- 
ingly it  has  been  decided,  that  where  a  testator,  after  bequeathing,  by 
a  will  made  before  1838,  a  chattel  lease,  assigned  it  to  a  trustee  for 
himself,  the  transaction  had  no  revoking  effect  upon  the  prior  bequest 
as  to  the  equitable  interest  which  remained  in  the  testator,  (z)  though 
the  legal  estate,  which  was  assigned  to  the  trustee,  was  of  course  thereby 
withdrawn  from  its  operation.  Still  less  does  the  merely  taking  an 
assignment  of  the  legal  *estate  (which  is  the  converse  case)  revoke  the 
bequest ;  (a)  such  an  act,  indeed,  we  have  seen  does  not  amount  to 
revocation  even  of  a  devise  of  real  estate ;  (b)  though  of  course,  even 
in  the  case  of  a  ckattd  lease,  the  legal  estate  would  not  pass  by  the 

l(t)  James  v.  Dean,  11  Yes.  388,  and  were  ''whereof  I  am  or  shall  or  may  be 

16  Ves.  286.]  seiaed."] 

(u)  1  R  &  My.  260,  overmling  Bade  (y)  Vide  ante  p.  *U7. 

V.  Eett,  Jac  634.  (t)  See  Woodhonse  v.  Okill,  8  Sim. 

(z)  See  also  TheUusson  v.  Woodibrd,  116. 

13  Yes.  209, 1  Dow  240 ;  [and  Hance  «.  (a)  Glough  «.  Clongh,  8  If  j.  A  K.  296. 

Truwhitt,  2  J.  &  H.  216,  where  the  words  (6)  AiUe  p.  ♦166.        , 
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bequest^  unless  it  contained  ezpressidna  adequate  to  comprise  any  future 
'estate  in  the  property.  [Lands  held  under  renewed  leases  for  lives^  as 
we  have  before  seen,  fell  (previously  to  1  Vict,  c.  26)  under  a  different 
rule  from  those  held  under  renewed  leases  for  years,  and  could  not  in 
itny  case  have  passed  under  a  will  made  before  renewal,  though  such 
will  professed  in  terms  to  devise  every  future  interest  in  the  lands.]  (c) 
The  same  principle  which  governs  the  construction  of  expressions 
-descriptive  of  a  specific  svbject  of  disposition,  applies  also  oofMUnotionof 
to  the  olgeds  of  gifts.^  Thus,  if  a  testator  give  an  estate  ^i|!L'S|^°* 
or  a  sum  of  money  to  his  son  John,  the  gift;  will  take 
-effect  in  favor  of  his  son  of  this  name  (if  any)  at  the  date  of  the  will, 
4md  of  him  only.  If,  therefore,  such  son  should  die  in  the  testator^s 
lifetime,  an4  he  should  afterwards  have  another  son  of  the  same  name 
'who  should  survive  him,  such  aAer-born  son  would  not  be  an  object 
of  the  gift.  [Similarly,  a  gift  to  the  child  with  which  the  testator's 
wife  was  pregnant,  which  child  was  still-born,  was  held  not  to  take 
•effect  in  favor  of  another  child  of  which  the  testator's  wife  was  preg- 
nant at  the  time  of  his  death,  though  the  result  was  that  all  the  testa- 
tor's property  was  devised  away,  and  the  last-mentioned  child  left  un- 
provided for.]  (<2)  And  the  same  rule  would  seem  to  obtain  if  the 
devisee  or  legatee  were  ^described  with  reference  to  his  filial  character 
only^  without  any  other  designation,  (e)  as  in  the  case  of  a  gift  to  ^^  my 

[(e)  Marwood  o.  Tamer,  3  P.  W.  163.]  been  referred  to  A's  wife  living  at  the 

2.  And  a  gift  to  A's  oldest  or  yovngeai  date  of  the  will,  Anflhats  v.  Miller,  81 

•child  refers  to  the  one  answering  that  de-  Penna.  St  212.    So,  a  release  of  a  legatee 

-scription  at  the  date  of  the  will,  Butler  v.  **  from  any  charge  I  haee  made  against 

BuUer,  3  Barb.  Ch.  304 ;  Eells  v.  Lynch,  him "  relates  to  charges  at  and  prior  to 

S  Bosw.  466 ;  Everett  v.  Carr,  69  Me.  326 ;  the  making  of  the  will,  Van  Alstyne  v. 

«o,  to  the  surviving  children  of  A,  they  Van  Alstyne,  28  N.  T.  876 ;   Goale  v. 

living   in  Maine,  Morse  v.  Mason,  11  Smith,  4  Penna.  St  876.    Bat  the  rale 

AUen  36;  Simms  v.  Garrot^  1  Dev.  A  that  a  gift  to  survivors  shall  be  construed 

Bat.  £q.  388 ;  1  Bop.  on  Leg.  149 ;  Wms.  to  refer  to  objects  living  at  the  death  of 

Ex'rs  (6  Am.  ed.)  1169.    See,  too,  Quinn  the  testator,  is  confined  to  cases  where 

V,  Hardenbrook,  64  N.  Y.  83;  Gold  o.  such  survivorship  can  be  referred  to  no 

Judson,  21  Conn.  616.     Ellsworth,  J.,  other  period.    Therefore,  if  such  gift  be 

«ays  in  thb  case :    **  Whenever  a  testator  preceded  by  a  life  interest,  or  any  other 

refers  to  an  actually  existing  state  of  prior  interest,  it  will  take  efiect  in  favor 

things,  his  language  should  be  held  as  re-  of  those  who  are  living  at  the  period  of 

ferring  to  the  date  of  the  will,  and  not  to  distribution,  and  of  those  only,  Bidgway 

liiB  death,  as  this  is  then  a  prospective  v.  Underwood,  67  SL  419. 

«vent    Such,  it  is  clear,  is  the  construe-  [(<£)  Foster  «.  Cook,  3  B.  C.  C.  846.] 

•of  the  word  '  now.* "      So,  a  gift  to  A  for  (e)  This  position,  however,  is  advanced 

life,  with  remainder  to  his  widow,  has  with  some  diffidence,  seeing  the  strong 
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son"  simply,  which  would  apply,  it  is  conceived,  to  the  son  (if  any) 
living  at  the  date  of  the  will,  to  the  exclusion  of  any  aflerbom  son^ 
though  such  after-born  son  should,  by  reason  of  the  decease  of  the  then- 
existing  son,  happen  to  be  the  only  person  answering  the  descriptioi^ 
at  the  death  of  the  testator. 

A  question  of  this  nature  [may  arise  on  wills  made  before  1838,  con- 
omstowiib  taining  a  gift  to  the  wife  of  the  testator,  (/)  and  on  all 
■trned;  wills  Containing  a  gift  to  the  wife  of  another  person^ 

under]  "^which,  on  the  principle  just  stated,  the  individual  standing  ia 
the  conjugal  relation  at  the  date  of  the  will,  would  take,  exclusively^ 
of  any  other  person  who  might  happen  to  answer  the  description  at 
the  death  of  the  testator,  (g)  Accordingly,  by  early  writers  it  is  laid 
down,  {h)  that  if  one  devise  land  to  the  wife  of  J.  S.,  and  J.  S.  die^ 
and  she  take  to  husband  J.  D.,  and  then  the  devisor  die,  she  shall  take 
the  land ;  and  yet  she  is  not  the  wife  of  J.  S.  when  the  devisor  dies,, 
nor  shall  she  take  it  as  his  wife :.  but  the  intent  is,  that  she  who  imi» 
the  wife  of  J.  S.  at  the  time  of  the  making  the  will  should  have  it,  and 
the  person  is  clear  by  the  description. 

But  if  J.  S.  had  had  no  wife  at  the  date  of  the  will,  it  is  very* 
doubtful  whether  a  person  subsequently  becoming  such  in  the  testator's- 
lifetime  could  have  claimed  under  the  devise,  unless  the  description^ 
were  applicable  to  her  at  the  testator's  death ;  she  ought^  it  is  ooncdved,. 
to  answer  the  description  at  (me  of  these  periods. 

The  distinctions  upon  the  subject  deducible  from  general  principles,, 
.-general  pro-  *^^  ^^^  authorities  just  referred  to,  appear  to  be  the  fol- 
podUoDs;  lowing : — First,  that  a  devise  or  bequest  to  the  wife  of  A^ 
who  has  a  wife  at  the  date  of  the  will,  relates  to  that  person,  notwith- 
standing any  change  of  circumstances  which  may  render  the  description 
inapplicable  at  a  subsequent  period,  and,  by  parity  of  reasoning,  is 
under  all  circumstances  confined  to  her;  but  that,  secondly,  if  A  have 
no  wife  at  the  date  of  the  will,  the  gift  embraces  the  individual  sus- 
taining tliat  character  at  the  death  of  the  testator ;  ($)  and,  thirdly,  if 

BDxiety  of  the  courts  to  extend,  as  much  Pratt  v.  Mathew,  22  Bear.  834.] 

88  possible,  gifts  to  children;   [see  Per-  (g)  Nibjock  v,  Garratt,  1  R.  ft  Mjr» 

kins  V.  Micklethwaite,  anU  p.  *200 ;  and  629 ;  [Bryan's  Trust,  2  Sim.  (N.  a)  103 ;. 

Thompson  v,  Thompson,  and    King  v.  Franks  v.  Brooker,  27  Bear.  635.] 

Bennett,  po8t  ch.  XXX.,  i  7.  {h)  10  Mod.  371 ;  8  Vin.  Abr.  309,  tic 

(/)  Under  1  Vict,  c.  28,  J  18,  the  wUl  Dev.  T.  b.,  pi.  2 ;  Plow.  844,  a. 

would  be  revoked  by  a  second  marriage,  [(»)  See  Lloyd  v.  Davies,  14  C.  B.  76  ;. 

and  the  question  could  not  arise.    See  and  analogous  cases,  ch.  XXX.,  ad/«,] 

[*324] 


CHAP.  X.]  FBOM   WHAT  PERIOD  A  WILL  SPEAKS.  699 

there  be  no  such  person  either  at  the  date  of  the  will^  or  at  the  death 
of  the  testator^  it  applies  to  the  woman  who  sliall  first  answer  the 
description  of  wife^  at  any  subsequent  period. 

There  seems  to  be  no  ground,  upon  principle,  for  varying  the  con- 
Btmction,  where  the  gift  to  the  wife  is  hy  way  of  remainder  .^^i^ether  gitta 
after  the  death  of  the  husband ;  the  rule  being,  that  the  jS^'^S^^!^^. 
devise  of  an  estate  in  remainder,  to  a  person  in  a  certain  *^'^ 
character,  and  by  reference  simply  and  exclusively  to  that  character, 
vests  in  the  person  sustaining  it  at  the  death  of  the  testator.  The 
consequence  would  be,  that  in  case  the  person  who  was  wife  at  the 
death  of  the  testator,  or  who  subsequently  became  such,  died  in  the 
lifetime  of  her  husband  the  tenant  for  life,  no  afler-taken  wife  "^sur- 
viving him  would  be  entitled  under  the  devise;  since  it  would  be 
impossible,  consistently  with  the  principle  in  question,  to  hold  that  it 
remained  contingent  until  the  death  of  the  husband,  or  that  it  shifted 
from  time  to  time  to  the  several  persons  upon  whom  the  character  of 
wife  successively  devolved,  {k)  The  doctrine  here  contended  for,  how- 
ever, may  appear  to  be  encountered  by  Peppin  v.  Bickford,  (/)  where 
a  testator  gave  to  his  nephew  A  £6000  to  be  raised  out  of  his  estate, 
and  which  he  directed  should  not  be  paid  or  payable  until  the  day  of 
bis  marriage,  when  it  was  to  be  laid  out  in  the  purchase  of  land,  to  be 
settled  and  conveyed  to  the  said  A  and  his  assigns  for  life,  and  after 
his  decease,  to  and  upon  the  ivife  of  A  for  Kfe,  and  after  her  decease, 
then  unto  and  upon  the  first  son  of  A  on  the  body  of  such  wife  to  be 
b^otten,  in  tail  male,  remainder  to  the  other  sons  successively  in  tail 
male,  remainder  to  the  daughters  as  tenants  in  common  in  tail,  remain- 
der to  the  testator^s  brother-in-law  B  in  fee.  A  was  unmarried  at  the 
date  of  the  will  and  the  death  of  the  testator.  He  subsequently  mar- 
ried a  lady,  who  died  in  his  lifetime  without  issue.  He  after wa^ls 
married  again,  and  the  second  wife  claimed  to  be  included  in  the  trusts, 
contending  that  the  estates  were  to  be  settled  on  any  after-taken  wife 
of  A  and  his  issue  by  such  wife,  in  case  his  first  wife  should  die  with- 
out issue ;  and  the  court  so  decided :  Lord  Loughborough  said,  "  If 
the  wife  had  died  within  a  month  after  the  marriage,  there  could  have 
been  no  issue  to  take  the  provision  :  and  the  legacy  of  £6000,  except 

[(A)  Radford' V.  Willis,  L.  R.,  7  Ch.  7,    See  also  Driver  d.  Frank  v.  FraAk,  8  M. 
and  see  Boreham  v.  Signal!,  8  Hare  131,    &  Sel.  25,  8  Taunt.  468. 
where  however  the  words  were  special.]        (I)  8  Ves.  570. 
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as  to  the  life  interest  of  the  nephew,  would  have  lapsed  (g^L  fiiiled?) 
It  is  imix)6sible  to  ascribe  such  an  intention  to  the  testator."  (m) 

In  this  case,  the  construction  must,  it  is  conceived,  be  referred  to 
Remarks  umm  the  special  circumstances  of  the  trust  bdng  executoiy, 
ford  which  authorized  the  court  to  give  it  a  liberal  construc- 

tion, and  that,  by  restricting  the  trust  in  favor  of  the  wife  to  the  first 
person  standing  in  that  relation,  the  limitation  to  the  issue  would  have 
l>eeu  restricted  to  her  children,  which  could  hardlj  be  the  intention  of 
the  testator,  who  was  die  husband's  relation,  (n) 

[On  the  same  principle,  a  gift  to  the  testator's  servants,  simply, 
Gift  to  ser-  without  adding  a  condition,  ''  that  shall  be  in  his  service 
i!!?^'an'toiS?dAt6  **  '"8  decease,''  will  take  effect  in  favor  of  the  servants 
of  will.  ^^  jjj^  j^^^  ^£  ♦j.jjg  ^jjl^  ^^^  though  they  subsequently 

quit  the  testator's  service,  to  the  exclusion  of  those  who  subsequently 
enter  his  service.]  (o) 

Under  the  old  law,  where  a  testator  made  a  general  gift  of  his  real 
As  to  seiierai  and  persoual  estate,  he  was  considered  as  meanine:  to  dis- 

devisea  and  be-  ,  ,  ^ 

quesu.  pose  of  these  respective  portions  of  the  property  to  the 

full  extent  of  his  capacity ;  and,  accordingly,  such  a  gift,  in  regard  to 
the  real  estate,  was  read  as  a  gift  of  the  property  belonging  to  the 
testator  at  the  time  of  the  execution  of  his  will  (he  being  incapable  of 
devising  any  otiier),  and  as  to  the  personalty,  as  a  disposition  of  what 
he  might  happen  to  possess  at  the  period  of  his  decease.  ^    And  the 

(m)  See  also  Ailanson  v.  Clitheroe,  1  althoHgh  in  this  case  the  gift  was  of  per- 

Ves.  24^  Belt's  Sup.  24.  sonal  property  *'  that  I  maj  now  possess ; " 

[(fi)  In  re  Lyne^  Trost,  L.  B.,  S  £q.  and  In  the  MaUer  of  Swartwoat,  10  C.  £- 

65 ;  Longworth  v,  Bellamy,  40  L.  J.,  Ch.  Gr.  (N.  J.)  369,  a  gift  of  ail  property  "to 

513.  which  I  mar  become  entitled"  will  io- 

m 

(o)  Parker  «.  Marchant,  1  Y.  A  G.  G.  elude  a  war  prize  captured  by  testator 

C.  290.     If  the  condition  be  added  it  but  not  condemned  until  after  his  death ; 

most  be  strictly  complied  with.    Previ-  Attwood  v.  Beck,  21  Ala.  590;  Gilmer  r. 

ous  dismissal,  thoogfa  wrongful,  intercepts  Gilmer,  42  Ala.  9,  where  a  legacy  to  be 

the  gift,  Darlow  «.  Edwards,  1  H.  &  G.  paid  in  confederate  bonds  failed  became 

547.    See  also  In  re  Hartley's  Trust,  W.  at  testator's  death  such  bonds  had  become 

N.,  4  May,  1878,  where  on  the  master's  worthless ;  Ganfield  v.  Boscwick,  21  Goon, 

illness  his  establishment  was  broken  up.]  550 ;  Gold  v.  Judson,  21  Gonn.  616 ;  Jones 

3.  The  old  rule  of  the  common  law  is  v,  Shewmake,  35  Ga.  151 ;    Gurling  r. 

that  a  will  speaks  from  its  date  only  as  to  Gurling,  8  Dana  38 ;  Walton  v.  Walton, 

real  estate  devised,  but  from  the  testator's  7  J.  J.  Marsh.  59 ;  Hallo  way  v.  Bock,  i 

death  as  to  personal  property.    Delach-  Litt.  294 ;  Marshall  v.  Porter,  10  B.  Moo. 

erois  v.  Delacherois,   11  H.  L.  Gas.  62 ;  2 ;  Blaney  v.  Blaney,  1  Gush.  107 ;  Haj^ 

Trinder  v.  Trinder,  1  L.  R.,  £q.  695 ;  v.  Jackson,  6  Mass.  149 ;  Haven  v.  Foster, 

Wagstaff  V.  Wagbfaff,  8  L.  R.,  Eq.  229,  14  Pick.  534 ;  Kuhn  r.  Webster,  12  Grey 
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relaotanoe  of  the  courts  to  confine  a  general  beqaest  of  personalty  to 
what  the  testator  possessed  at  the  date  of  the  will  sometimes^  we  have 
seen,  {^p)  prevailed  against  the  force  of  words  which  might  seem  so  to 

restrict  it.  The  same  principle  also  was  applicable  to  a  general 
beqaest  of  any  particular  species  of  personal  property,  as  of  '^  my  fur- 
niture and  effects/'  which  accordingly  was  said  to  embrace  property 
of  this  description  belonging  to  the  testator  at  his  death,  {q) 

3 ;  Qeorg«  «.  Green,  13  N.  H.  521 ;   Lan-  date  of  the  will,  in  the  absence  of  statute 
ning  V.   Cole^  2  Halst  Ch.  102;    Den,  to  the  oontrarj,  or  of  a  subsequent  le- 
Van  Wagenen  v.  Brown,  2  Dutch.  196 ;  publication  of  the  will,  does  not  pass  by 
Thomal  «.  Force,  2  Stew.  (N.  J.)  220;  devise.    Jones  v.  Shewmake,  35  Ga.  151 ; 
Dooglaaa  «.  Sherman,  2  F^ge  Ch.  358;  Bowen  v.  Johnson,  6  Ind.  110;  Hallowaj 
Van  Vechten  v.  Van  Vechten,  8  Paige  v.  Buck,  4  Lilt  294 ;  McElfresh  v.  Schley, 
104,  where  there  was  a  bequest  of  all  2  Gill  181;   Blanej  v.  Blaney,  1  Cush. 
debts  due  to  the  testator  from  the  legatee  107 ;    Wait  v.  Belding,  24   Pick.   129; 
named,  and  it  was  held  that  all  debts  due  Ballard  v.  Carter,  5  Pick.  112 ;  Brigham 
at  testator's  death  passed.    In  the  lan-  v.  Winchester,  1  Mete.  390 ;  Lanning  v. 
guage  of  Chancellor  Walworth,  in  this  Cole,  2  Halst.  Ch.  102;  Den,  Van  Wage- 
case,  it  is  said :    ''To  take  the  case  out  nen  v.  Brown,  2  Dutch.  196,  in  which  last 
of  the  general  rule,  that  in  a  will  of  per-  ibur  cases  a  devise  of  testator's  interest 
fional  estate  tlie  testator  is  presumed  to  (he  being  a  mortgagee  at  the  date  of  the 
speak  with  reference  to  the  time  of  his  will)  was  held  not  to  pass  a  subsequently 
death,  there  must  be  something  in  the  acquired  equity  of  redemption ;  Bruen  «. 
nature  of  the  property  or  thing  bequeathed  Bragaw,  3  Green  Ch.  (N.  J.)  261 ;  Shreve 
or  in  the  language  used  by  the  testator  in  v.  Shreve,  2  Stockt  385 ;  Philadelphia  v. 
making  the  bequest  thereof  to  show  that  Davis,  1  Whart  490 ;  Girard's  Heirs  «. 
he  intended  to  confine  the  gift  to  the  Philadelphia,  4  Rawle  823;   Gibson  v. 
property  or  subject  of  the  bequest,  as  it  Carrell,  13  Gratt  136 ;  Baines  v.  Barker, 
existed  at  the  time  of  the  making  of  the  13  Gratt  128 ;   Smith  v.  Edrington,  8 
will."    See,  too,  Newoomb  v.  St  Peter's,  Cranch  66 ;  Boss  v.  Boss,  12  B.  Hon.  438 ; 
2  Sandf.  Ch.  636 ;  Parker  v,  Bogardus,  5  Livingston  v,  Newkirk,  3  Johns.  Ch.  312 ; 
N.  Y.  309;  Jiggitts  V.  Maney,  1  Murph.  McGavock  v.   Pugsley,  12   Heisk.  689. 
265;  Girard's  Heirs  v.  Philadelphia,  4  See,  too,  1  Bedf.  on  WUk  387;  Hawkins 
Rawle    323 ;    Philadelphia  v.  Davis,    1  on  Wills  14,  et  9eq. ;  Theobald  on  WUk 
Whart.  490;  Donaugher's  Estate,  2  Pars.  43.    In  Clapper  v.  House,  6  Paige  149, 
C.  164;  Gibson  «.  Carrell,  18  Gratt.  136;  prior  to  the  statute,  a  devise  after  part 
Raines  v.  Barker,  13  Gratt.  128 ;  Smith  v.  payment   upon  agreement  of  purchase, 
Edrington,  8  Cranch  66 ;  McNaughten  v.  passed  the  land,  which  was  afterwards 
McNaughten,  34  N.  Y.  201 ;  Clements  v.  conveyed  to  the  testator  under  the  agree- 
Kyles,  13  Gratt  468.    The  above  rule  ment.    To  the  same  eSed  see  Castle  v. 
has  found  its  expression  chiefly  in  estab-  Fox,  11  L.  B.,  Eq.  542 ;  and  where  the 
lishing  that  real  estate  acquired  after  the  testator  has,  at  the  time  of  making  his 

(p)  Vide  ante  p.  *319.  my  property  which  consists  of  stock " 

Iq)  1  £q.  Cas.  Ab.  200,  pi.  12.    [See  was  held  to  include  all  stock  in  the  testa- 

alao  Banks  r.  Thornton,  11   Hare  176,  tor's  possession  at  his  death.] 

where  a  bequest  of  "all  the  residue  of 
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The  will  also  was  held  to  speak  from  the  death  of  the  testator  in 
referenoe  to  gifts  to  classes,  or  flactuatiDg  bodies  of  persons  ^ 


as  to  children  or  desoendantSy  which  applied  to  the  persons 
answering  the  description  at  the  death  of  the  testator,  irrespectivelj 
of  those  to  whom  the  description  was  applicable  at  the  date  of  the 
will,  but  who  sabeeqnentlj  died  in  the  testator's  lifetime. 

Secondly,  it  remains  to  consider  how  far  the  preceding  doctrines 
aj  to  wills  nn-  apply  to  wills  which,  being  made  or  republished  since 


0.28,124.  the  year  1837,  are  regulated  by  the  act  1  Vict,  a  26^ 
which  provides  (§  24,)  ''That  every  will  shall  be  construed,  with 
wmin  refer-  Tcferenoe  to  the  real  estate  and  personal  estate  comprised  in 
uSSbU>9fJtSr  it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a  con- 
trary intention  shall  appear  by  the  will.''  ^ 

will,  a  leasehold  which  merges  into  the  to  the  time  when  a  cUub  of  donees  shall 
fee  hj  a  subsequent  purchase,  the  fee  will  be  ssoertained,  see  chapten  XXYnL, 
pass,  Miles  v.  Miles,  1  L.  B.,  £q.  462;  XXIX.  and  XXX.,p<M£. 
Cox  V.  Bennett,  6  L.  B.,  Eq.  422 ;  Wedg-  4.  Scott,  J.,  said,  in  Applegate  sl  Smith, 
wood  V.  Denton,  12  L.  B.  290.  But  the  31  Mo.  166, 169:  **  With  respect  to  after- 
rule  that  aiter-aoqnired  land  will  not  acquired  lands,  when  the  question  arisea 
pass  by  the  will,  is  not  construed  to  pre-  whether  they  have  passed  by  the  will,  it 
vent  the  application  of  the  doctrine  of  is  just  the  same  and  to  be  determined  on 
election.  McElfresh  v,  Schley,  2  Gill  the  same  considerations  as  woold  deter- 
181,  198.  With  the  exception  above  mine  the  question  whether  lands  owned 
stated  as  to  aftei^acquired  real  estate,  now  by  the  testator  at  the  date  of  his  will 
very  generally  removed  by  statute,  the  passed  by  it,  or,  in  other  words,  thas 
rule  is  that  a  will  speaks  from  the  testa-  after-acquired  lands,  as  to  the  power  of 
tor's  death,  Grold  v.  Judson,  21  Conn.  616 ;  disposition,  rest  on  the  same  ground  as 
Canfield  v,  Bostwick,  21  Conn.  650 ;  Hosea  the  lands  owned  by  the  testator  at  the 
V.  Jacobs,  98  Mass.  65 ;  Board  of  Educa-  date  of  his  will  and  the  personal  estate." 
tion  V.  Ladd,  26  Ohio  St  210 ;  O'Brien  v.  In  most  of  the  states  there  has  been  en- 
Heeney,  2  £dw.  Ch.  242 ;  Collin  v.  Collin,  acted  some  statute  more  or  less  perfiectly 
1  Barb.  Ch.  630  ;  Clarke's  Estate,  82  equivalent  to  that  of  1  Vict,  c.  26,  refer- 
Penna.  St.  528 ;  Cresson's  Appeal,  76  red  to  in  the  text. 
Penna.  St  19 ;  Thomdike  v.  Beynolds,  Alabama— (1^3,  Code,  1876,  {  2277.) 
22  Gratt  21.  But  the  time  of  making  California— (Act  of  April  10th,  1850, 
the  will  is  referred  to  where  the  testator  i  22.) 

makes  a  provbion  in  his  gifts  for  equality  Colorado — (Gen.  Laws,  1877,  2  2788.) 

among  a  class  of  beneficiaries,  Boone  v.  Connecticut — (Laws,  1888,  p.  245«) 

Dyke,  8  Mon.  529.    And  a  legacy  made  Delaware— (1853,  Bev.  Stat,  ch.  84,  { 

payable  out  of  a  particular  debt  due  to  25.) 

testator  at  the  making  of  his  will,  does  Geoigia— (Code,  1860,  2  2368.) 

not  fail  by  its  payment  before  his  death,  Illinois — (Bev.  Laws,  611,  2  1 ;  Gale's 

Stewart  v.  Gallagher,  6  Watts  473.    As  Stat.  686.) 
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This  enactment  must  be  viewed  in  coDnection  with  section  3,  which 
enables  testators  to  dispose  of  all  the  real  and  personal  estate  to  which 
they  may  be  entitled  at  the  time  of  their  death,  *which^  if  not  so  dis- 
posed of,  would  devolve  to  their  general  real  and  personal  representa- 
tives.    Had  the  latter  clause  stood  alone,  it  miirht  have  oeneni  deriM- 

of  roiil  fintatft 

been  a  question  whether  the  legislature,  by  merely  ena-  ^^.^JUf ''It 
bling  testators  to  dispose  of  after-acquired  real  estate,  had  <^«*^- 

Iiidiaiuir-(BeT.  Stet,  1S43,  p.  486,  |  a)  Wisooiudii— (Bey.  Stat,  1858,  p.  577^ 

Iow»— (Code,  1873,  |  2323.)  ch.  97,  {  3.) 

Kaosaa— (Qeo.  Stat,  1877,  |  5784.)  The  statute  of  Maryland  above  referred 

KentQcky — (1797,  Gen.  Stat.,  1877,  p.  to^  extends,  hy  its  terms,  only  to  wills- 
881,  ch.  113,  2  2.)  taking  efiect  after  Jane  Ist,  1860.  Gar- 
Maine— (Bev.  Stat,  1871,  p.  664^  2  6.)  roll  v.  Carroll,  16  How.  275 ;  Johns  v. 

Maryland— (1849,  ch.  229.)  Hodges,  33  Md.  615.    That  of  New  Jer- 

Massachnsetts — (1836,  Gen.  Stat.,  1860,  sey  to  wills  of  persons  who  4ie  after  July 

p.  476,  {  4.)  4th,  1850.    The  absence  of  this  provi- 

Mic^gan— (1  Comp.  Law,  1872,  p.  1372,  sion  in  most  of  the  statutes  referred  to  in 

2  4325.)  other  states,  has  given  rise  to  the  ques« 

Minnesota — (1  Stats,  at  Large,  1873,  p.  tion  whether  such  statute  is  applicable 

646,  2  3.)  only  to  wills  made  after  its  passage,  or  to 

Miasissippi— (1821.  Code,  2  2388.)  all  wills  taking  effect  by  the  death  of  the 

Mtsaouri — (Bev.  Code,  1835  and  1845.)  testator  after  the  passage  of  the  act    It 

Nebraska — (Bev.  Stat,  1866,  p.  82,  2  has  been  held  that  such  statute  applies  to- 

125.)  all  wills,  whether  made  before  or  after  it» 

New  Hampshire — (Bev.  Stat,  1842,  ch.  passage,  provided  the  testator's  death  oc- 

156,  2  2.)  cur  after  its  passage.    See   Meserve  t*. 

New  Jersey— (1851,  2  Bev.  Stat,  1877,  Meserve,  63  Me.  518 ;  Magruder  «.  Car- 

p.  1248,  2  24.)  roll,  4  Md.  835 ;  Alexander  v.  Worthing- 

New  York— (1830, 3  Bev.  Stat.  58, 2  7.)  ton,  5  Md.  471 ;  Wilson  v.  Wilson,  6  Md. 

North  Carolina— (1844,  Battle's  Bev.,  487;  but  see,  also,  as  to  the  Maryland 

1873,  p.  847,  22  6,  6.)  statute,  Carroll  v,  Carroll,  16  How.  275 ;. 

Ohio— (6  Ohio  liaws,  p.  64;  2  S.  A  C,  Cushing  v.  Alwyn,  12  Mete.  169 ;  Win- 

p.  1626,  2  54.)  Chester  v.  Forster,  3  Cush.  366 ;  Loveren 

Pennsylvania— (1833,  Bev.  Stat,  1871,  v.  Lamprey,  22  N.  H.  434 ;  Condict  v. 

p.  189,  2  4.)  King,  2  Beas.  375 ;  Van  Tilburgh  v.  Hoi- 

Bbode  Island- (1857,  Bev.  Stat,  ch.  linshead,  1  McCart  36,  n. ;  De  Peyster  tv 

154,  2  !•)  Clendining,  8  Paige  295 ;  Smith  v.  Jones, 

South  Carolina— (185S^  Gen.  Stats.,  No.  4  Ohio  115 ;  Hamilton  v,  Flinn,  21  Tex. 

4395,  p.  597.)  713.  See,  to  like  effect  as  to  other  statutes,. 

Tennessee— (1852,  Comp.  Laws,  2  2195.)  Wakefield  v.  Phelps,  37  N.  H.  295  ;  Per- 

Texas— (Const.,  art.  5361,  p.  913.)  kins  v.  George,  45  N.  H.  453 ;  Donaugher's- 

Yermon1r~(Gen.  Stats.,  1870,  p.  377,  Estate,  2  Pars.  C.  164.     The  contrary 

ch.  49,  2  2.)  (owing,  in  some  instances,  to  the  prospec- 

Virginia— (1787,  Code,  1873,  p.  911,  tive  phraseology  of  the  statute)  has  beeni 

ch.  118,  2  11.)  held  in  Brewster  v.  McCall,  15  Conn.  289 ;. 

West  Virginia— (Code,  1868,  p.  480,  ch.  Gibbon  v.  Gibbon,  40  Ga.  562 ;  Ellison  v. 

77,  2  10.)  Miller,  11  Barb.  332 ;  Green  v.  Dikeman,. 

[*327] 
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«o  far  varied  and  enlarged  the  oonstrucfcion  of  a  general  deviae,  as  io 
make  ifc  extend  beyond  the  real  estate  belonging  to  the  testator  when 
he  made  his  will,  to  which  the  established  rules  of  constmctioii^  no 

18  Barb.  635 ;  Parker  v.  Bogardas,  6  N.  should  descend  as  estate  undevised."  In 
y.  809  (which  holds  the  New  York  this  case,  the  words '*  whole  estate"  were 
statute  to  be  one  of  construction  merely,  held  to  be  sufficient  indication  of  sach  in- 
"  shall  be  eonttrued  to  pass,''  Ac.) ;  Battle  tent  So,  too,  *'  all  the  residue,"  '^  all  mj 
V.  Speight,  9  Ired.  L.  288;  Mullock  v.  estate,"  Winchester  v.  Fonter,  3  CiiBb. 
Sender,  6  Watts  A  Serg.  198;  Qable  v.  366;  Gushing  e.  Alwyn,  12  Mete.  189; 
Daub,  40  Penna.  St  217;  Roberts  v.  £1-  Pray  v,  Watterson,  12  Mete  262;  bat 
Hot,  3  Mon.  396.  And  by  similar  reason-  the  intention  must  appear.  Brimmer  «. 
ing  as  to  a  different  statute,  in  Means  v.  Sohier,  1  Gush.  118 ;  Haven  v,  Foster,  14 
Evans,  4  Desaus.  242,  a  will  made  in  1806  Pick.  534;  ''all  my  real  and  penonal 
by  a  testator  who  died  in  1811,  was  held  property"  is  sufficient,  Uggat  v.  Hart,  23 
not  to  be  governed  by  an  act  of  1791,  Mo.  127 ;  or  ''  all  the  residue,"  Fluke  «. 
(against  the  passing  by  will  of  after-ac-  Fluke,  1  C.  £.  Gr.  (K.  J.)  47S.  Denio^ 
quired  personal  property,)  repealed  in  J.,  in  Lynes  «.  Townsend,  33  N.  Y.  558, 
1808,  but  to  be  governed  by  the  law  as  it  says:  ''No  doubt  a  devise  of  real  estaie^ 
was  at  the  time  of  testator's  death.  Where  universal  in  its  terms,  would  -cany  aftei^ 
the  statute  requires  the  intention  of  the  acquired  lands  without  any  laagoage 
testator  to  pass  such  after-acquired  prop-  pointing  to  the  period  of  the  testatoc'a 
«rty  to  appear,  the  question  often  arises  death.  But  where  such  unlimited  tenns 
whether  the  requirement  of  the  statute  ib  are  not  used,  there  must  be  words  in  tbm 
satisfied.  Thus,  in  Bowen  v.  Johnson,  6  will  which  will  enable  us  to  see  thai  ho 
Ind.  110,  Perkins,  J.,  says :  "  We  think  intended  it  to  operate  upon  real  estate 
it  applies  only  to  cases  where  the  will  which  he  should  aftentanls  purchase  f* 
purports  to  devise  all  the  property,  *  *  and  in  this  case  the  appointment  of  ex- 
*  and  not  to  cases  where  particular  ecuton  "  for  the  full  and  final  settlement 
pieces  of  property  are  devised  to  particu-  of  my  estate  whether  real  or  persooaV 
lar  devisees  with  a  residuary  clause."  An  was  held  insufficient  See^  too^  Quinn  «. 
-expressed  intention  is  slso  reqiured,  in  Hardenbrook,  54  K.  Y.  83 ;  so,  in  Hmvena 
JMason  v.  Mason,  3  Bibb  448 ;  Walton  v.  v.  Havens,  1  Sandf.  Ch.  324^  and  Youngs 
Walton,  7  J.  J.  Marsh.  58 ;  and  in  Dennis  v.  Youngs,  46  N.  Y.  254^  the  words,  "  all 
V.  Warder,  3  B.  Mon.  174,  the  words,  the  rest  and  residue  of  my  estate ;"  ao^  in 
''  such  estate  as  it  hath  pleased  God  to  Pond  0.  Bergh,  10  Paige  140,  all  my  land 
bless  me  with,"  were  held  insufficient  at  A.  See,  too,  Pruden  v.  Pt^uden,  14  Ohio 
See,  too,  the  remark  of  Peters,  C.  J.,  in  St  251 ;  Allen  v.  Harrison,  3  Gall  289 ; 
Floumoy  9.  Floumoy,  1  Bush  523:  "If  Baines  v.  Barker,  13  Gratt  128.  And 
from  the  will  itself  it  shall  appear  more  speaking  of  the  Virginia  statute,  Wash- 
reasonable  to  infer  an  intention  that  after-  ington,  J.,  says,  in  Smith  v.  Edziqgtoii,  8 
acquired  land  should  pass  by  it  than  that  Granch  66 :  "  The  presumption  is  that 
it  should  remain  undevised,  then  it  would  the  testator  means  to  confine  his  bequests 
pass  by  the  will ;  otherwise,  if  the  con-  to  land,  to  which  he  is  then  entitled ;  and 
trary  intention  shall  seem  more  reason-  this  presumption  can  only  be  oveimled 
able,  the  land  will  descend.  And  if  there  by  words  clearly  showing  a  oontraiy  in- 
be  nothing  in  the  will  to  lead  to  the  one  tontion."  See,  too.  Smith  «.  Hutchinson, 
deduction  rather  than  the  other,  land  ao-  61  Mo.  83.  The  foUowing  cases  also  may 
quired  by  the  testator  after  its  publication  be  referred  to  as  giving  effect  to  the  stat- 
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leas  than  the  priociple  which  forbade  the  devise  of  after-acquired  real 
estate,  previously  restricted  it.  Ajuy  such  question  is,  of  course;  now 
precluded ;  for  by  the  combined  effect  of  the  3d  and  24th  sections  of 
the  statute,  it  is  evident  that  a  general  devise  of  real  estate,  (r)  [or  of 
the  testator^s  real  estates  in  a  given  county  or  parish^  («)]  G«Denaci«yiM. 
will  operate  on  all  the  property  of  timt  description,  to  uooiarpUice. 
which  the  testator  may  happen  to  be  entitled  at  his  decease;  and 
though  it  seems  to  have  become  usual  in  practice,  to  extend  the  devise 
in  express  terms  to  the  real  estate  belonging  to  the  testator  at  his 
death,  yet  this  must  be  considered  as  a  measure  of  excessive  caution, 
and  not  as  springing  from,  or  sanctioning,  any  serious  doubt  as  to 
the  ooDstmction.  Indeed,  to  hold  that  a  general  devise  is  still  con* 
fined  to  real  estate  belonging  to  the  testator  at  the  date  of  his  will 
would  most  inconveniently  narrow,  and  go  far  towards  rendering 
nugatory,  the  enactment  which  declares  the  will  to  speak,  in  regard  to 
the  estate  (real  as  well  as  personal)  comprised  in  it  from  the  death  of 
the  testator.  [But  a  general  devise  of  lands  in  a  particular  place  will,. 
of  course,  not  include  lands  subsequently  purchased,  where  the  will 
expressly  disposes  of  the  latter;  the  contraiy  intention  spoken  of  in 
the  act  is  then  clearly  shown.  (Q] 

The  application  of  the  new  principle  of  construction  to  specific 
bequests,  however,  is  attended  with  more  difficulty.  [It  Appiio«tion 
has  given  rise  to  much  litigation,  and  will  probably  give  apeoUiQ  gUU: 
rise  to  more]  before  its  precise  limits  and  effects  are  fully  established. 
The  cases  immediately  in  the  contemplation  of  the  legislature,  prob* 
ably,  were  (1)  that  of  a  specific  bequest  of  a  renewed  leasehold  prop* 
ertj,  (u)  which,  we  have  seen,  under  the  old  law,  did  not  apply  to  the 

atee  above  mentioned :  Willis  «.  Watson,  the  testator  between  the  date  of  the  will 

4  Scam.  64 ;  Peters  v.  Spillman,  18  UL  and  that  of  the  codicil,  the  statute  requir- 

370 ;  Alexander  v.  Waller,  6  Bush  S41 ;  ing  the  will  to  show  the  intent  to  pass- 

Wamer  v.  Swearingen,  6  Dana  195 ;  Van  after-acquired  lands.  Kendall  v.  Kendall, 

Cortland  v.  Kip,  1  Hill  (K.  Y.)  590;  5  Munf.  272.    See  also  Hjer  v.  Shobe,  2 

Henderson  v.  Byan,  27  Tex.  673;  Tnrpin  Munf.  200 ;  Drayton  v.  Bose,  7  Bich.  Eq. 

V.  Turpin,  1  Wash.  C.  C.  75,  as  to  Vir-  828. 

ginia  statute ;  Liggat  v.  Hart,  23  Mo.  [(r)  (yXoole  v.  Btown,  3  £11.  ft  Bl. 

127 ;  Appl^^  9.  Smith,  31  Mo.  166.  572;  Jepson  v.  Key,  2  H.  ft  a  878. 

See  also,  as  to  the  American  statutes,  a  (•)  Doe  d.  York  v.  Walker,  12  M.  ft 

Tery  full  note  in  Hawkins  on  Wills,  p.  18  Wels.  591. 

(last  Am.  ed.)    But  if  a  codicil  be  added,  {t)  In  re  Farrer,  8  Ir.  Com.  L.  Bep. 

which  contains  no  words  showing  intent  370. 

to  pass  after-acquired  land,  it  will  not  (ii)  See  4th  report  of  the  B.  P.  C,  pp. 

operate  as  a  devise  of  lands  purchased  by  23,  24^  where  this  is  the  only  case  of 
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new  estate  acquired  by  a  renewal  of  the  lease  subsequently  to  the 
will ;  (2)  the  case  of  a  bequest  of  [all  the  testator's  stock  "^of  a  given 
description  (which  we  have  already  seen  did  not  include  any  addi- 
tional stock  of  the  same  description  purchased  by  the  testator  after  the 
<late  of  his  will) ;  and  perhaps  also  (3)  the  case  of  a  bequest  of]  a 
specific  sum  of  stock  in  the  funds^  which,  upon  the  same  prindple, 
did  not  extend  to  substituted  stock  subsequently  acquired  by  the  tes- 
tator, though  of  precisely  similar  amount. 

The  applicability  of  the  new  enactment  to  the  first  case  cannot  be 

-^to  renewed     questioned  [and  its  application  has  been  extended  to  cases 

V^         where,  after  making  his  will  disposing  of  the  demised 

^^to «»•*'"     property,  the  lessee  has  bought  the  reversion  in  fee:  the 

newly-acquired  interest  passes  by  the  will,  notwithstand- 
ing a  reference  (oommouly  found  in  such  cases)  to  the  term  for  which 
the  properly  is  at  the  time  held ;  this  being  considered  only  a  mode 
of  describing  the  property,  and  not  as  equivalent  to  saying,  '^  I  give 
my  present  interest  and  nothing  else.''  {x)  The  latter  meaning  would 
equally  exclude  a  renewed  term,  (t/) 

It  is  also  dear  that  the  second  case  is  within  the  rule.  Thus,  in 
— tospedfio  Goodlad  r.  Burnett, (z)  where  the  testatrix  gave  ''her 
ofundS!^      new  three-and-arouarter   per   cent  annuities"  to  tros- 

•mount;  *■ 

tees,  upon  the  trusts  therein  mentioned ;  and,  after  mak- 
ing her  will,  purchased  a  considerable  quantily  of  that  stock  in 
addition  to  what  she  possessed  at  the  time  of  making  her  will,  it  was 
held  by  Sir  W.  P.  Wood,  V.  C,  that  the  whole  was  included  in  the 
bequest    He  thought  the  wills  act  must  have  some  sense  given  to 

specific  bequest  adverted  to  in  oonneetioii  wards  purchased  of  G  of  the  part  thareto- 

with  this  subject;   all  the  other   cases  fore  leasehold.    As  to  the  bequest  of  the 

there   contemplated    being   devises   ex-  garden,  formerly  leasehold,  at  FakamPiti^ 

pressed  in  general  terms.  this  is  not  referred  to  either  in  the  aigu* 

(z)   Struthers   «.   Struthers,  5  W.  B.  ment  or  the  judgment.    Onlj,  aocording 

809;  Miles  v.  Miles,  L.  B.,  1  Eq.  462;  to  the  note  of  the  decree,  p.  738»  itww 

Cox  V.  Bennett,  L.  B.,  6  Eq.  422.    Sect  declared  to  have  been  adeemed  by  the 

23  of  the  act  was  also  relied  on,  as  to  subsequent  conveyance  of  the  fee.    But 

which  vide  ante  p.  *164,  n.    In  Emuss  v,  the  later  decisions  make  this  questionable. 
Smith,  2  I>e  G.  &  S.  722,  it  was  held  that        {y)  See  Wedgwood  v.  Benton,  L.  K, 

a  devise  of  "  all  my  freehold  estate  at  12  Eq.  290,  295,  296. 
Brickhouse  Lane  which  I  purchased  of        (s)  1  K.  A  J.  341.    See  also  Drake  «. 

B"  by  a  testator  who  had  before  making  Martin,  23  Beav.  S9 ;  Trinder  «.  Trinder, 

his  will  purchased  of  B  an  estate  in  that  L.  B.,  1  Eq.  695;  and  per  Jewel,  M.  B, 

lane,  partly  freehold  and  partly  leasehold,  li  B,  20  Eq.  812. 
did  not  pass  the  reversion  in  fee  after- 
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it  as  r^arded  personal  estate :  before  that  act,  there  was  no  doubt 
that,  as  regarded  the  general  personal  estate,  the  will  in  most  cases 
spoke  from  the  death,  but  not  in  all ;  and  the  present  was  one  in 
which  the  bequest  would  have  been  confined  to  the  stock  in  the  tes- 
tatriz's  possession  at  the  time  of  making  her  will,  (a)  It  was  pre- 
<usely  such  a  case  to  which  the  act  would  seem  to  have  application ; 
the  onlj  question  was,  did  a  contrary  ^intention  appear  by  the  will? 
There  was  nothing  to  indicate  such  an  intention,  except  the  mere 
circumstance  of  the  testatrix  having  described  the  stock  B3  ^^my  three- 
and-«-quarter  per  cents;''  and  where,  as  here,  the  bequest  was 
generic^^-of  that  which  might  be  increased  or  diminished,  that  circum- 
stance was  insufficient. 

The  same  principle  has  been  applied  to  a  devise  of  land.  Thus  in 
Strevens  v.  Bayley,(&)  where  the  testatrix  devised  to  the  — coadeTiMof 

**  lands  of  C  " 

plaintiff  ''the  lands  of  Curramore/'  and  devised  all  the  wMtoinoinde 
residue  of  her  real  estate  to  the  defendant.  The  town-  landcofO; 
land  of  Curramore  had  originally  been  held  in  undivided  moieties, 
and  there  had  been  a  partition  under  which  the  testatrix  was,  at  the 
date  of  her  will,  entitled  to  one  portion  in  severalty;  and  after  the 
date  of  her  will,  she  purchased  the  other  portion.  It  was  held  that 
the  whole  townland  passed  to  the  plaintiff.  Monahan,  C.  J.,  who 
delivered  the  judgment  of  the  court,  considered,  that  the  description 
comprised  the  whole  townland,  and,  consequently,  included  all  in  the 
townland  of  which  the  testatrix  was  seized  at  her  death. 

So  in  Castle  v.'Fox,  (o)  where  a  testator  being  entitled  to  the  man- 
sion-house of  Cleeve  Court  and  lands  adjoining,  devised  ''  his  mansion 
and  estate  called  Cleeve  Court ''  to  certain  persons,  and  the  residue  of 
his  property  to  certain  other  persons;  and  afterwards,  at  different 
times,  bought  other  pieces  of  land,  which  he  added  to  Cleeve  Court, 
and  treated  and  spoke  of  them  as  part  thereof;  Sir  R.  Malins,  Y.  C, 
said  he  was  required  by  section  24  to  ask  the  question  what  it  was  the 
testator  called  the  Cleeve  Court  estate  at  the  time  of  his  death ;  and 
finding  upon  the  evidence  that  these  additions  were  then  r^arded  and 

■ 

(a)  Compare  Banks  v.  Thornton,  11  eyidence  to  prove  that  it  was  regarded  by 
Hare  176.  the  testatrix  as  part  of  the  estate  devised. 

(6)  8  Jr.  Law  Bep.  (N.  &)  410J  *  Citing  this  case,  R  P.  S.,  p.  872,  Lord  St 

(c)  L.  B.y  11  Eq.  642.    See  Webb  v.    Leonards  says, ''  Consider  this  case.''    As 
Bjngy  1  K.  A  J.  580,  a  very  similar  case,    to  the  admissibility  of  such  evidence,  see 
where  the  after-acquired  property  was    S.  C.  and  other  cases  post  ch.  XITT. 
held  not  to  pass  through  insufSiciency  of 
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treated  by  the  testator  as  part  of  the  estate^  he  held  that  thej  passed 
as  such  under  the  specific  devise.] 

The  new  rule  of  construction^  however,  [wooldj  according  to  the 
-4oafl:iftor  general  terms  in  which  the  enactment  is  framed,  apply  to 
o.wiium,"  many  cases  in  which  its  eftect  [wonldj  be  less  deadedly^ 
salutary y  nay,  where  it  [would  J  in  all  probability,  defeat  the  inten- 
tion ;  for  example,  suppose  that  a  testator,  having  a  house  in  GroBve- 
'*'norH3quare,  bequeaths  it  by  the  description  of  his  messuage  in  that 
square,  and  afterwards  selk  the  property,  and  purchases  another  house 
in  the  same  square,  of  which  he  is  possessed  at  his  decease,  the  beqaest 
will  comprise  the  new  acquisition  if  the  enactment  which  makes  the 
will  speak  from  the  death  [is  literally  construed.]  So  (to  put  a 
-^"my  stronger  case),  suppose  that  a  testator,  having  a  small 
pwiahof  A**  farm  in  the  parish  of  A,  devises  ^'all  that  his  edaie  in 
the  parish  of  A,"  and  that  subsequently  to  the  will  he  disposes  of  the 
farm  in  question,  and  purchases  another  in  the  same  parish,  but  of 
ten  times  the  value,  which  he  continues  to  hold  until  his  decease,  or 
such  larger  farm  may  have  devolved  on  the  testator  by  descent  or 
otherwise  without  any  spontaneous  act  on  his  part,  or  even  withoat 
his  knowledge,  or  when  incapable  of  altering  his  will ;  in  either  case 
the  newly-acquired  estate  must,  it  is  conceived  [if  the  words  of  the 
act  are  taken  as  they  are],  be  held  to  pass  by  the  devise,  (e) 

It  may  even  happen  that  by  a  strict  application  to  specific  gifia,  of 
SweVmore  ^^^  principle  which  makes  the  will  speak  from  the  deaths 
jMtofl^milt'  ^  P^  ^^  ^^^  nature  might  be  invalidated  for  uncertainty. 
Srtnt^^  For  instance,  if  a  testator,  having  a  house  in  the  Strand, 
devises  it  by  the  description  of  his  house  in  the  Strand,  and  afterwards 
acquires  another  in  the  same  place,  and  holds  both  houses  at  the  time 
of  his  decease,  it  is  evident  that  the  statutory  provision  would,  in  soch 
a  case,  by  bringing  both  the  houses  within  the  terms  of  the  description, 
render  the  devise  void  for  uncertainty ;  unless  it  could  be  ascertained 
by  extrinsic  evidence  which  of  them  was  intended.  (/)  To  avoid  such 
a  consequence,  probably  it  would  be  held  that  the  fact  of  the  testator's 
ownership  of  one  house  only  at  the  date  of  the  will  was  a  sufficient  in- 
dication of  his  meaning  that  house;  and  yet  this  is,  pro  tanU},  a 
departure  from  the  principle  of  the  enactment  under  oonsideratioD ; 
for  had  the  devise  been  in  terms  of  the  house  in  the  Strand  which 

(«)  The  temiB  of  g^ft  here  snpposed    ^ork  «.  Walker,  12  M.  A  Wei.  591. 
are  more  pardcolar  than  those  in  Doe  d.        (/)  As  to  this,  vUU  poti  ch.  XHL 
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should  belong  to  the  testator  at  his  decease,  there  would  have  been  no 
groand  for  distingaishing  between  the  bouse  that  belonged  to  him 
when  he  made  his  will,  and  that  which  he  subsequently  acquired :  so 
that,  if  the  extrinsic  evidence  failed  to  show  which  of  the  two  houses 
was  intended,  (if,  indeed,  evidence  is  admissible  in  such  a  case,)  (/) 
the  ploralitj  would  be  fatal  to  the  devise.^ 

*|TBat  the  courts  have  striven  to -find  a  reasonable  meaning  in  the 
act  **  Suppose,''  said  Sir  J.  K.  Bruce,  {g)  '^  a  man  to  S^^^^^Jj!^' 
have  a  brown  horse  and  bequeath  it,  and  then  to  sell  it  JJL^A^Sft^^ 
and  buy  another  brown  horse,  and  die,  does  the  horse  of 
which  he  was  possessed  at  the  time  of  his  death  pass?''  Or  suppose  a 
man  to  have  a  picture,  saj,  of  the  H0I7  Family,  by  some  inferior 
artist^  and  to  bequeath  it  as  '^  my  Holy  Family/'  then  to  sell  it,  and 
afterwards  to  acquire  a  far  better  one  on  the  same  subject  painted  by 
an  eminent  artist :  Sir  W.  P.  Wood  thought  ft  would  be  a  monstrous 
construction  to  hold  that  the  latter  picture  would  pass ;  and  he  observed 
that  where  there  was  a'  distinct  reference  to  a  distinct  and  specific 
thing  incapable  of  increase  or  diminution,  and  not  to  tf  genus,  there 
was  an  indication  of  a  contrary  intention  sufficient  to  exclude  the  rule 
which  makes  the  will  speak  from  the  testator's  death,  (h)  No  such 
case  as  that  of  the  house,  the  horse,  or  the  picture  has  ever  been 
brought  into  court.  If  the  question  should  ever  arise,  it  may  be 
expected  that  the  desire  to  avoid  a  '*  monstrous  "  result  will  exercise  a 
preponderating  influence  on  its  determination.  {%) 

The  third  case  mentioned  above,  namely,  that  of  a  specific  bequest 
of  a  definite  sum  gf  stock,  is  somewhat  different:   for  Theaotnotap- 

,     ,        ,  plioable  to  «pe- 

though  incapable  of  increase  or  diminution,  ».  e.  not  gen-  ^^^^^^^ 
eric,  yet  any  other  equal  sum  of  the  same  stock  is  pradi-  *»*^  amount. 
caUy  identical ;  and  the  question  is  whether  the  old  rule,  according  to 
which  such  a  bequest  did  not  extend  to  the  substituted  stock,  though 

(/)  Ab  to  this,  vUUpotitik.  XIII.  N.  6S3. 

&  In  Garrison  v.  (Hrriaon,  6  Batch.  [(g)  £ma08  v.  Smith,  2  De  6.  A  8.  722. 

163,  the  words,  "  which  I  now  own  "  are  Bat  if  a  breeder  of  horses  shoold  bequeath 

held  mnce  the  statnte  to  refer  to  the  time  ''his  yearlings,"  and   sorrive  into  the 

of  testator's  death ;  aod  so  in  Boney  «.  next  year,  the  yearlings  of  the  latter  year 

Stilts^  5  Whart  881,  the  words,  **  whereof  and  not  those  of  the  former  (now  two- 

I  am  seized.    To  the  same  effect,  see  In  year-olds)  would   probably  be   held  to 

re  Midland  Bailway  Co.,  84  Beav.  525,  pass. 

the  constrncdon  of  the  words,  ''the  mes-  (A)  In  re  Gibson,  L.  B.,  2  £q.  669. 

saage  wherein  D.  C.  now  resides;"  bat^  (t)  But  see  per  Malina,  Y .  (X,  I^  B., 

ttmbra,  Hatchinson  v.  Barrow,  6  Hurlst  A  11  £q.  551, 552. 
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of  preciselj  equal  amount^  {k)  has  been  altered  by  the  act  In  In  re 
Gibson,  (Z)  where  a  testator,  having  £1000/ N.  B.  railway  stock  be- 
queathed ^'  my  one  thousand  railway  shares,^'  and  afterwards  sold  his 
£1000  stock,  and  at  various  times  bought  stock  and  shares  of  die 
N.  B.  railway  exceeding  the  amount  b^ueathed,  and  was  possessed  of 
them  at  his  death;  it  was  contended  that  although  the  legacy  was 
specific,  and  according  to  the  old  law  ^adeemed,  yet  under  section  24 
of  the  act  the  l^atee  was  entitled  to  have  his  legacy  satisfied  out4>f 
the  newly-purchased  shares :  but  Sir  W.  P.  Wood,  V.  C,  said  tlie 
testator  had  distinctly  referred  to  one  thing  in  his  will  which  was  no 
longer  in  existence  at  the  time  of  his  death :  that  thing  and  that  only 
could  be  considered  as  the  subject  of  the  bequest  The  cimm  there- 
fore failed.  This  in  principle  covers  a  case  where  the  substituted  stodc 
'  is  exactly  equal  to  the  original  subject  of  bequest. 

Again  in  Sidney  v.  Sidney,  (m)  where  a  testator  recited,  as  the  fSsust 


—nortoreieeae  was,  that  his  SOU  owcd  him  £1440  or  thereabouts,  secured 
istii«debt.  by  bills  notes  or  otherwise,  (the  precise  amount  was 
£1400)  and  released  him  from  the  payment  of  interest  up  to  the  time 
of  the  testator's  death ;  this  debt  was  afterwards  paid  ofif,  but  another 
£1290  was  incurred,  which  was  partly  secured  by  notes  and  partly 
unsecured,  and  which  remained  due  at  the  testator's  death.  ^The 
question  is,"  said  Sir  6.  Jessel,  M.  R.^  '^  how  far  the  provisions  of 
section  24  apply  to  gifts  of  l^ades  as  distinguished  from  gifts  of 
residue.  The  Jhrd  question  to  be  considered  in  aU  these  eases  is  what 
does  the  mstrvment  meanf'^  And  he  held  that  the  will  meant  to 
describe  a  specific  sum  then  existing,  and  that  consequently  it  could 
not,  under  section  24,  be  read  as  speaking  at  the  time  of  the  testator's 
death,  so  as  to  include  a  new  subject,  viz.,  the  interest  on  the  new 
debt    The  legacy  was  therefore  adeemed.]  (n) 

(k)  Pattison  v,  PaUison,  1  My.  &  E.  (Z)  L.  R.,  2  £q.  d69.  A  bequest  of 
12.  In  In  re  Qibson,  presently  stated,  railway '^shares'' generally  indades rail- 
Wood,  V.  C,  referred  to  Lord  Hard-  way  stock,  Morrice  v.  Aylmer,  L.  IL,  7 
wioke's  doctrine  in  Ayelyn  «.  Ward,  1  H.  L.  717. 

Yes.  423,  that  the  substitution  of  one  (m)   L.  B.,  17  Eq.  65.    A  reletse  by 

entire  fund  (not  purchased  bit  by  bit)  for  will  of  debts  is  clearly  a  gift  of  personal 

another  of  equal  amount  was  a  revival  of  estate  within  2  24,  Everett  e.  Eva«tt,  7 

the  bequest.    But  since  1  Vict,  c.  26,  a  Ch.  D.  428 ;   in  this  case  a  release  of 

bequest  of  personalty  once  adeemed  can-  specified  debts  "now  due  and  of  all  other 

not  be  revived  by  parol,  and  the  "con-  moneys  due  from"  the  legatee^  was  held 

tinning  operation "  of  a  will  under  2  24  to  include  after-incurred  debts, 

extends  only  to  uninterrupted  gifts.  (n)  Bee  also  Masrwell  v.  HazweU,  L. 
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Another  question  is  whether  the  enactment  which  makes  the  will 


«peak  from  the  death  has  the  effect  of  carryinir  forward  wh«ther 

^  t'      o  tion  24  makes 

to  that  period  words  pointiiig  at  present  time.  For  2«tL*?  SK 
instance^  supposing  a  testator  to  bequeath  "  all  that  mes-  ^J^^^^ 
suage  in  which  I  now  reside/'  and  that  after  making  his 
will  he  changes  his  residence  to  another  house  belonging  to  him, 
which  be  continues  to  occupy  until  his  death,  does  the  act  make  the 
word  "  now ''  apply  to  the  house  occupied  hj  the  testator  at  his  death  ? 
It  is  conceived  that  the  principle  will  not  be  carried  such  a  length, 
and  that  this  would  be  considered  as  a  case  in  which  '^  a  contrary 
intention  appears  by  the  will:''  [for  the  reference  is  to  a  specific 
thing  *then  in  existence,  and  the  words  ''  in  which  I  now  reside ''  are 
die  only  distinguishing  terms  of  description. 

So  where  the  words  describing  the  subject  of  gift  are  far  more 
general,  yet  if  they  expressly  point  to  the  present  time,  and  are  mani- 
festly used  with  reference  to  the  period  when  the  will  ia  made,  (o)  the 
operation  of  the  act  is  excluded.  Thus,  in  Cole  v.  Scott,  {p) 
where  by  will,  dated  the  29th  of  April,  1843,  the  ^•••®«^ 
testator,  after  devising  ^Uhe  house  in  which  I  now  reside,''  and  also 
making  another  devise  of  the  '^  residue  and  remainder  of  my  mes- 
suages, &c.,  whereof  I  am  now  seized  or  possessed,"  also  devised  and 
bequeathed  '*  all  such  manors,  <&c.,  as  well  freehold  as  copyhold  and 
leasehold,  as  are  now  vested  in  me,  or  da  to  the  aaid  leasehold  premises 
dudl  be  vested  in  me  at  the  time  of  my  death  as  trustee  or  mortgagee,^' 
the  question  was  whether  after-purchased  property  passed  under  the 
residuary  devise ;  and  it  was  held  by  Sir  L.  Shadwell,  Y.  C,  and,  on 
appeal,  by  Lord  (Tottenham,  C,  that  the  after-purchased  property  did 
not  pass.  Both  judges,  especially  the  former,  relied  on  the  contrasted 
use  of  words  importing  a  distinction  between  the  estates  then  vested 
in  the  testator  and  those  he  might  thereafter  acquire,  and  concluded 
that  the  word  ^'  now  "  must  be  referred  to  the  date  of  the  will.  If  the 
will  had  been  undated,  the  L.  C.  thought  (for  reasons  not  expressed) 
that  '^  now  "  must  under  the  act  be  referred  to  the  time  of  the  death. 

But  whether  the  will  is  dated  or  not.  Cole  v.  Scott  is  not  an 

R.,  4  H.  L.  506,  as  to  expressions  show-  operation ;  but  the  nature  of  the  beqneat 

ing  an  intention  to  refer  only  to  the  state  is  not  altered.    See  Bothamley  v.  Sher- 

of  drcuinstances  existing  at  the  date  of  son,  L.  R.,  20  £q.  313. 

the  will.    A  bequest,  if  specific  under  the        (o)  See  Sugd.  B.  P.  S.,  p.  872. 

old  law,  is  specific  also  under  the  new.        (p)  16  Sim.  259,  1  M.  A  Gh)rd.  518. 

The  wills  act,  {  24,  gives  it  an  enlarged  See  also  Douglas  v.  Douglas,  Kaj  400. 
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author! tj  for  giving  to  the  word  "now''  the  effect  of  excluding  after- 
acquired  property  in  eveiy  case  in  which  the  testator  ^ves  that  of 
which  he  is  "  now  seised  '*  or  "  now  possessed/'  Thus  in  Wagstaff  c. 
Wagstaff^  (g)  a  gift  of  ''^1  my  ready  money,  shares,  freehold  prop- 
erty, plate,  pictures  and  any  other  property  that  I  may  now  posseas^ 
except  the  house  at  P.,"  was  held  by  Sir  J.  Bomilly  to  include  all  the 
personal  property  of  the  testator  at  his  death.  He  appears  to  have 
thought  diere  was  no  difference  between  the  words  "I  possess "  and 
"  I  now  possess."  As  a  matter  of  grammar,  both,  it  is  true,  e^res^ 
the  present  time;  but  upon  the  question  of  indicating  a  contrary 
intention  within  the  act,  the  introduction  of  the  word  "  now  **  seema 
to  go  much  further  towards  indicating  an  intention  to  give  only  what 
the  testator  has  at  the  time.(r)  Something  more  than  this  single 
*word,  however,  will  generally  be  wanteii  for  that  purpose:  some 
more  pointed  distinction  must  be  drawn  (at  least  in  the  case  of  a 
general  gift)  between  what  belongs  to  the  testator  at  one  time  and 
what  belongs  to  him  at  the  other.  And  ^^now"  has  never  been  so 
construed  since  the  act  as  to  produce  intestacy,  {t) 

Again,  in  In  re  Midland  Railway  Company,  (u)  where  a  testator  gave 
^  all  that  my  messuage  situate  in  Bordgate  in  Otley,  wherein  my  son 
D.  now  resides,  with  the  stables  and  appurtenances  thereto  belonging 
and  therewith  occupied,"  and  afterwards  bought  a  piece  of  land 
adjoining  the  house,  which  he  attached  to  it  as  a  garden ;  it  was  held 
by  Sir  J.  Bomilly  that  the  garden  passed  with  the  house.  In  hia 
opinion  it  was  as  if  the  testator  had  said,  '^  I  give  my  farm  Whiteacre, 
now  in  the  occupation  of  J.  S. :"  but  he  added  that  if  the  devise  had 
been  of  '^the  messuage  as  it  now  stands,  and  the  lands  now  neld 
therewith  bj  D.,"  it  would  not  have  included  the  aftier-acquired  gar- 
den. In  the  case  first  put  by  the  M.  R.,  the  reference  to  occupation 
is  not  an  essential  part  of  the  description :  (x)  in  the  second  it  is ;  the 
subject  of  gift  cannot  be  identified  without  it,  and  the  word  ^  now  '^ 
would  confine  the  gift  to  land  so  occupied  at  the  date  of  the  will,  (y) 

ft 

(q)  L.  B^  8  Eq.  229.  house  will  generallj  cany  the  garden^ 

(r)  See  per  Turner,  L.  X,  8  D.,  M.  A  see  pogt  ch.  XXIV. 

0. 437.  (x)  See  CSiamberlain  «.  ^uner,  Gro. 

(e)  See  especially  Hepbam  v.  Skirving,  Oar.  129. 

4  Jar.  (N.  S.)  651,  a  strong  dedsion,  es-  (y)  Hutchinson  «.  Banow,  6  H.  A  N. 

pedally  as  to  the  bank  shares.  588 ;  Williams  v.  Owen,  2  N.  R.  586. 

(«)  34  Beav.  526.    That  a  devise  of  a 
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Bat  it  is  clear  that  words  which  merely  import  but  do  not  emphati- 
cally refer  to  time  present;  as  a  general  devise  or  bequest  verbs  in 
of  property,  or  of  property  of  a  particular  genus,  of  which  p***^*  *•'^• 
*^  I  am  seized  "  or  ^'  am  possessed/'  will  generally  include  all  or  aH  of 
that  genus  to  which  the  testator  is  entitled  at  the  time  of  his  death, 
though  acquired  after  the  date  of  the  will,  (z)  And  the  effect  of  the 
statute  ought  not  to  be  frittered  away  by  catching  at  doubtful  expres- 
sions for  the  purpose  of  taking  a  case  out  of  its  operation,  (a)  Thus 
in  lilford  v.  Keck,  (6)  where  a  testator  devised  all  the  freeholds  ^'  of 
which  I  am  seized,"  and  then  devised  to  corresponding  uses  all  the 
oopyhold  and  leasehold  property  '^  of  which  I  am  or  at  the  time  of  my 
death  shall  be  possessed;"  it  was  held  by  Sir  J.  Bomilly  that  after- 
purchased  freeholds  passed  by  the  former  devise.  So  in  In  re  Ord,  (o) 
where  a  testator,  possessed  of  leaseholds  at  C,  part  of  which  was 
diarged  '''with  a  mortgage  and  the  rest  with  an  annuity,  devised  all 
his  leasehold  lands  at  C,  charged  with  the  mortgage  debts  charged 
thereon^  ''and  also  with  the  annuity  now  charged  thereon,"  to  his 
son ;  and  afterwards  bought  other  leasehold  lands  at  C. ;  it  was  argued 
that  the  devise  vras  confined  to  such  leaseholds  as  were  charged  with 
the  mortgage  and  annuity,  a  construction  which  of  course  excluded 
the  after-bought  lands ;  but  Sir  C.  Hall,  V .  C,  held  that  the  refer- 
•enoe  to  the  charges  (which  was  not  quite  accurate)  was  insufficient  to 
-deprive  the  words  of  gift  of  their  proper  interpretation  under  the  act] 

In  order  to  avoid  all  such  questions,  a  testator  should  add  to  his 
•description  of  property  specifically  disposed  of  expressions  fm^oaImw- 
incapable  of  being  applied  or  not  likely  to  apply  to  any  *'"***^ 
other.  He  should  give  "  the  house  No.  23  in  Grosvenor  Square,"  or 
'''his  farm  in  the  parish  of  A  called  B,  now  in  the  occupation  of  C" 
(all  which  particulars  could  hardly  coincide  in  two  instances),  or  "  all 
lands  in  the  county  of  C  to  which  he  is  entitled  at  the  date  of  his 
will."  The  last  restriction  seems  in  general  the  best,  as  it  precludes 
the  possibility  of  after-acquired  property  being  let  in. 

[It  has  hitherto  been  assumed,  and  the  assumption  pervades  all  the 
Ksses,  that  the  words  of  the  act  "  every  will  shall  be  con-  ftteotionM 
strued,  with  reference  to  the  real  and   personal   estate  JJJES^J^' 
comprised  therein,  to  speak  and  take  effect  as  if,"  &c.,  are  deviaer 

(«)  Doe  d.  York  v.  Walker,  12  M.  &       (a)  Per  Cotton,  L.  J.,  Everett  v.  Erer- 
Wel.  691 ;   Lady  Langdale  v.  BrigKS,  3    ett,  7  Ch.  D.  428. 
&m.  A  Gil  246,  8  D.,  M.  &  G.  391.  (6)  30  Beav.  300. 

(c)  9  Ch.  D.  667. 
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not  tp  be  taken  in  their  literal  sense  as  meaning  "  real  and  personal 
estate  then  actually  comprised  therein  "  (i.  6.,  devised  thereby).     It  is- 
plain  that  this  sense  was  not  intended^  for  the  context  shows  that  the- 
enactment  has  reference  to  property  not  then  actually  comprised  in 
the  will,  (d)    The  true  meaning  appears  to  be  "  with  reference  to  the 
question  what  estates  are  comprised  in  any  disposition  in  the  will."' 
If  this  is  so,  it  disposes  of  a  point  raised  and  left  unsettled  in  Haghe» 
V.  Jones,  (e)  namely,  whether  the  enactment  is  applicable  to  ezoeptions 
from  a  devise?    To  hold  that  it  is,  *would  (it  was  argued)  be  to- 
make  the  will  speak  from  the  death  with  reference  to  property  ex- 
cluded from  it,  whereas  the  act  makes  it  so  speak  only  with  reference- 
to  property  comprised  in  it.    This  argument  proceeds  upon  a  mistake, 
^he  whole  question  is,  what  is  comprised  in  the  terms  f    This  cannot 
be  answered  without  taking  into  consideration  and  construing  all  the 
terms  of  the  description,  as  well  those  which  exclude  as  those  which 
include.     And  if  a  man  devises  all  his  real  estate  except  his  copyholds* 
or  except  his  estates  in  the  county  of  B,  or  bequeaths  all  his  stock 
except  consols,  good  sense  requires  that  both  parts  of  the  description, 
being  equally  general  or  generic,  should  be  construed  to  speak  as 
from  the  same  time.     If  the  exception,  or  exclusive  portion,  refers  to- 
an  actually  existing  state  of  things,  it  must,  of  course,  be  construed 
to  speak  as  from  the  date  of  the  will,  just  as  inclusive  terms  having  a 
similar  bearing  must  be  construed.     If  the  will  goes  on  to  make  & 
distinct  disposition  of  the  excepted  property,  with  the  result  that  what 
is  excluded  from  one  devise  is  included  in  the  other,  the  question  (if 
question  it  is)  can  hardly  be  said  to  arise.  (/) 

d)  See  per  Turner,  L.  J.,  8  D.,  M.  &  freehold  or  copyhold  estate  is  to  be  oon- 
Q.  486  (where  the  word ''Ib^Ib  misplaced,  sidered  to  take  effect  will  be  precisely^ 
see  26  L.  J.,  Ch.  49).    The  words  of  the  similar  to  that  which  is  at  present  in 
act  appear  to  have  been  hastily  adopted  force  as  to  personal  estate/'    And   this 
from  the  **  propositions  "  of  the  4th  B.  P.  recommendation  is  referred  to  as  follows 
Beport^  p.  80.    They  require  to  be  read  (p.  29)  :—*'Ii  as  tee  havepropoKd  wills  be 
wil^  the  report,  which  says  (p.  24)  "  We  made  to  speak  with  reference  to  the  prop- 
propose  that  a  ¥rill  shall  pass  property  of  erty  comprised  in  them  as  at  the  time  of 
any  description  comprised   in  iU  terms  the  testator's  death/'  &c 
which  a  testator  may  be  entitled  to  at  the        (e)  1  H.  &  M.  765. 
time  of  his  death,  unless  a  contrary  in-        (/)  See  Lysaght  v.  Edwards,  2  Qi.  D. 
tention  shall  appear  by  the  will.    If  this  521,  622 ;  Li  re  Scarth,  10  Gh.  B.  499^ 
recommendation  be  adopted  the  law  re-  better  reported  40  L.  T.  Rep.  184. 
specting  the  time  from  which  a  devise  of 
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A  general  power  of  appointment  created  after  a  will,  but  in  the  tes- 
tator's lifetime,  (g)  will  be  executed  by  the  will  if  the  will  JSJtoert*». 
would  have  operated  to  execute  the  power  had  it  been  in  S^^iiJfSJ^^^i! 
existence  at  the  date  of  the  will ;  (A)  and  consequently,  SSSS^^:'*" 
under  section  27  of  the  act  1  Vict.,  c.  26,  a  general  residuary  devise  or 
bequest  will,  unless  a  contrary  intention  appears  by  the  will,(i)  operate 
as  an  execution  of  all  general  powers  of  appointment  given  to  the  tes- 
tator without  reference  to  the  date  of  their  creation.  But  not  of  gen- 
eral powers  of  revocation.    Even  where  the  will  is  made  —but  not  pow- 

on  oC  rovooa- 

expressly  in  exercise  of  all  powers  of  appointment,  a  ^^ 
power  of  revocation  will  not  be  thereby  executed,  if  the  words  of  the 
will  can  be  otherwise  satisfied.     If  there  were  no  power  but  one  of 
revocation  and  new  appointment  it  would  be  different]  {k) 

It  will  be  remembered  that  the  enactment  which  makes  the  will 
speak  from  the  death  relates  to  the  subject-matter  of  dis-  ^^  ^  ^^ 
position  only,  and  that  it  does  not  in  any  manner  [affect  ^S^  **" 
the  *que8tion  of  testamentary  capacity.  Thus  although  the  will  of 
a  woman  under  coverture  at  the  time  of  making  it  may  operate  by 
force  of  the  enactment  to  dispose  of  separate  property  afterwards 
acquired  by  her,  (^)  or  as  the  execution  of  a  general  power  afterwards 
conferred  upon  her,  (m)  it  acquires  no  validity  under  this  section  by 
the  mere  fact  of  her  having  survived  her  husband  and  being  disooverte  at 
the  time  of  her  death,  (n)  The  statute  does  not  make  an  instrument 
valid  which  through  the  personal  disability  of  the  testator  was  invalid 

(g)  It  need  scarcely  be  observed  that  (m)  Thomas  v.  Jones,  2  J.  &  £L  475, 1 

If  the  power  is  created  by  will  and  the  D.,  J.  &  S.  63.    **  The  eiOTect  of  the  section 

donee  dies  before  the  donor  the  power  in  the  case  of  a  married  woman  is  that 

lapses,  Jones  v,  Southall,  32  Beav.  31.  she  must  be  regarded  as  a  married  tooman 

(A)  Sagd.  B.  P.  Stat.  379;   and  see  executing   the  instrument   immediately 

Carte  9,  Carte,  3  Atk.  174 ;  Stillman  v.  before  her  death,  and  passing  thereby 

Weedon,  16  Sim.  26 ;  Ck)field  v.  Pollard,  everything  of  which  at  the  time  of  her 

3  Jnr.  (N.  S.)  1203 ;   Patch  v.  Shore,  2  death  she  had  acquired  a  power  of  dis- 

Dr.  &  Sm.  589 ;  Hodsdon  v.  Dancer,  16  posing,"  per  Wood,  V.  C,  2  J.  &  H.  484. 

W.  R.  1101,  W.  N.  1868,  p.  222.  A  clear  opinion  was  given  by  Lord  West- 

(i)  See  Pettinger  v.  Ambler,  L.  B.,  1  bury  in  this  case  that  a  general  power 

£q.  510 ;  and  further  on  this  subject^  poet  over  an  equitable  estate  given  to  the  eur* 

ch.  XX.,  2  5.  vivor  of  two  persons,  to  be  executed  by 

{k)  Pomfret  v,  Perring,  5  D.,  M.  &  G.  deed  or  will  was  well  executed  by  a  will 

775 ;  Palmer  v,  Newell,  20  Beav.  38 ;  In  made  during  the  life  of  both  by  the  one 

re  Merritt)  1  Sw.  A  Tr.  112,  4  Jur.  (N.  who  eventually  survived. 

S.)  1192.  (n)  Willock  v.  Noble,  L.  B.,  7  H.  L. 

(0  Willock  V.  Noble,  L.  B.,  7  H.  L.  580;  In  re  Wollaston,  32  L.  J.,  Prob. 

599,  8  Ch.  788.  171 ;  Price  v.  Parker,  16  Sim.  198. 
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in  its  inception,  but  gives  a  new  rule  for  the  interpretation  of  instni* 
ments  which  are  valid  without  the  aid  of  the  statute. 

Neither  does  the  enactment  in  anj  manner]  interfere  with  the  oon- 
-nor  reute  to  stmction  in  regard  to  the  objects  of  gift ;  (o)  as  to  whom, 
therefore,  the  doctrines  discussed  in  the  present  chapter, 
respecting  the  period  at  which  the  will  speaks,  or  at  which  the  objects 
are  to  be  ascertained,  remain  in  full  force,  even  under  a  will  the  period 
of  whose  execution  or  republication  brings  it  within  the  new  law. 

[Tf,  after  the  execution  of  a  will,  an  alteration  is  made  in  the  law 
^u«o£i  tiio  wWch  produces  an  alteration  in  the  effect  of  the  will,  and 
iSTi  SS'^Si,  the  testator  leaves  the  will  unaltered,  he  will  be  pre- 
sumed to  intend  that  it  shall  take  effect  according  to  the  altered  law. j  (p) 

(o)  Bollodc  «.  Bennett,  7  D^  M.  &  G.       (p)  Haslaok  v.  Pedlej,  Lb  &»  10  Bq. 
2S8;  Tiolet  tL  Brookiiian,  26  L.  J,  Oh.    271  (Apportionment  Ad,  1870). 
30& 
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♦CHAPTER  XL 

BOGTBINE  OF  LAPSE. 

The  liabilify  of  a  testamentarj  gift  to  failure,  [or  as  it  is  generally 
termed  lapsej  by  reason  of  the  decease  of  its  object  in  Oener^^in- 
the  testator's  lifetime,  is  a  necessary  consequence  of  the  iovi^pm. 
ambulatory  nature  of  wills ;  which,  not  taking  effect  until  the  death 
of  the  testator,  can  communicate  no  benefit  to  persons  who  previously 
die :  in  like  manner  as  a  deed  cannot  operate  in  favor  of  those  who 
are  dead  at  the  time  of  its  execution.^     [Though  the  term  *'  lapse ''  is 

1.  See  also  Wms.  Ez'rs  (6th  Am.  ed.)  with  BorvivorBhip,  if  either  die  before  A, 

1300 ;  2  IMf.  on  Wills  167 ;  1  Boper  on  Beatty  v,  Montgomeiy,  6  G.  E.  Gr.  (N.  J.) 

Leg.  463;  Theobald  on  Wills  442;  4  324.  Where,  however,  the  legacy  is  made 

Kent  541 ;  Gore  v.  Stevens,  1  Dana  205 ;  payable  after  a  fixed  interval  of  time,  as 

Alexander  v.  Waller,  6  Bosh  841 ;  Bal-  after  two  years,  or  when  the  legatee  ar- 

lard  «.  Ballard,  18  Pick.  41 ;  Comfort  v.  rives  at  a  certain  age,  the  testator's  death 

Mather,  2  Watts  A  S.  450 ;  Frescott  v,  is  in  general  considered  to  be  the  time  of 

Prescott,  7  Mete.  145 ;  Birdsall  «.  Hew-  vesting,  after  which  time  death  will  not 

letty  1  Paige  82 ;  Trippe  v,  Frazier,  4  occasion   a  lapse,    Marsh  v.  Wheeler,  2 

Har.  A  J.  446;   Dunlap  v.  Dunlap^  4  Edw.  156;  Wheeler  v,  Lester,  1  Bradf. 

Desans.  814;  Davis  v.  Taol,  6  Dana  52 ;  213 ;  Loder  v.  Hatfield,  6  Thomp.  A  C. 

Mardn  v.  Lachaase,  47  Mo.  591 ;  Glenn  v.  229,  affirmed  4  Hun  36 ;  Helms  v.  Fran- 

Belt»  7  Gill  A  J.  862;  Torrance  v.  Tor-  cibcus,  2  Bland  Ch.  544,  560;  Snow  v. 

ranoe,  4   ^d.  11 ;   Lefler  v.  Rowland,  Snow,  49  Me.  159 ;  Martin  v.  Jarhnme, 

PhilL  Eq.  143 ;   Tongne  v.  Nntwell,  18  47  Mo.  591 ;  CVByme  «.  CByme,  M 

Md.  415 ;   Perry  v.  Logan,  5  Bich.  £q.  mipra;   Bnffin  v.  Farmer,  72   111.  615. 

202.    I^  however,  the  gift  once  vuU  in  And  in  similar  cases,  where  the  legacy  is 

tlie  donee,  no  lapse  is  occasioned  by  his  a  charge  on  the  land,  it  may  be  added 

subsequent  death  before  the  time  arrives  that  "  the  true  rule  with  respect  to  the 

for  his  enjoyment  in  possession.    Thus,  a  vesting  of  legacies  payable  out  of  real 

remainder  to  B,  after  a  life  estate  to  A,  estate  is  this:  where  the  gift  is  immediate 

vests  at  the  testator's  death,  and  is  not  to  but  the  payment  is  postponed  until  the 

be  disturbed  by  Bs  death  afterwards,  be-  legatee,  for  instance,  attains  the  age  of  21 

fore  A,  Coleman  v.  Hutchinson,  3  Bibb  years  or  marries,  there  it  is  contingent 

209 ;  Yeaton  v.  Boberts,  28  N.  H.  459 ;  and  will  fiul,  if  the  legatee  dies  before 

Thomas  v.  Anderson,  6  C.  E.  Gr.  (N.  J.)  the  time  of  payment  arrives ;  but  where 

22 ;  Saxton's  Estate,  1  Tuck.  32 ;  OByme  the  payment  is  postponed  in  regard  to 

V.  (yByme,  9  Md.  512 ;  Allen  v.  May-  the  convenience  of  the  person  and  cir- 

leld,  20  Ind.  293.    And  that,  notwith-  cumstanoee  of  the  estate  charged  with  the 

standing  the  remainder  is  to  B  and  C,  legacy  and  not  on  account  of  the  age^ 
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generally  applied  to  failure  hj  death  of  the  object  of  gift  in  the  tes* 
tator's  lifetime,  yet  the  same  effect  may  be  produced  by  other  means,, 
as  where  there  was  a  gift  of  consumable  articles  to  A  for  life,  or  sa 
long  as  she  should  remain  unmarried  (equivalent  to  an  absolute  gift), 
it  was  held,  that  the  marriage  of  A  in  the  testator's  lifetime  caused  a 
result  similar  to  that  of  her  death  (a)  in  his  lifetime.]  The  doctrine 
applies  indiscriminately  to  gifts  with  and  gifts  without  words  of  limi- 
Am  to  n$i  tation.  Thus,  if  a  devise  be  made  to  A  and  his  heirs,  or 
•■*•*•'  (unless  the  will  be  regulated  by  the  new  law)  to  A  and 

the  heirs  of  his  body,  and  A  die  in  the  lifetime  of  the  testator,  the 
devise  absolutely  lapses,  and  the  heir,  special  or  general  (as  the  case 
may  be),  of  A  takes  no  interest  in  the  property,  he  being  included 
merely  in  the  words  of  limitation,  t.  e,  in  the  terms  which  are  used  to 
denote  the  quantity  or  duration  of  the  estate  to  be  taken  by  the 
devisee,  through  whom  alone  any  interest  can  flow  to  such  heir.  (&) 
Bequests  of  personal  property,  of  tx>urse,  are  subject  to  tlie  same 
rule ;  and  it  is  observable,  that,  in  applying  it  to  such  be- 
quests,  a  legacy  to  one,  and  his  executors  or  administra- 
tors, is  construed  as  a  tnere  absolute  gift ;  (c)2  for  the  circumstance 

condition  or  circumstances  of  the  lega-  v.  Woods,  2  Jones  £q.  420. 
tee,  in  such  a  case  it  will  be  vested  and  [(a)  Andrew  v.  Andrew,  1  CoU.  690.] 
must  be  paid,  although  the  legatee  should  (6)  Brett  v.  Bigden,  Plow.  S45 ;  Fuller 
die  before  the  time  of  payment,"  Mc-  v.  Fuller,  Cro.  EI.  422;  Wynn  v.  Wynn, 
Coun,  V.  C,  in  Marsh  v.  Wheeler,  2  Edw.  3  B.  P.  C.  Toml.  95 ;  [Hutton  v.  Simp- 
156.  And,  to  the  same  effect,  see  the  re-  son,  2  Vem.  722 ;]  see  also  Gk>odright  v» 
marks  of  Judge  Huston,  in  Bonner's  Ap-  Wright,  1  P.  W.  397 ;  Ambrose  v.  Hodg- 
peal,  2  Watts  &  S.  372,  where  ke  says :  son,  3  B.  P.  0.  Toml.  416. 
''If  the  time  of  payment  is  postponed  not  (e)  [Stone  v.  Evan^,  2  Atk.  8^;]  £1- 
because  of  the  minority  of  the  legatees  Hot  v.  Davenport,  1  P.  W.  83,  2  Vem. 
but  for  the  benefit  of  the  estate  or  of  the  521,  where  the  legacy  was  of  a  debt, 
devisee  of  the  land,  the  legacy  does  not  which  is  liable  to  lapse  equally  with  gifts 
sink  or  merge  in  the  land."  See,  too,  in  any  other  form,  (Toplis  v.  Baker,  2 
Willis  V,  Boberts,  48  Me.  257.  Where  Cox  118.)  It  is  true  that  in  Sibthorpe  «. 
the  legacy  is  to  be  paid  out  of  the  pro-  Mozton  (or  Mozom),  1  Ves.  49,  3  Atk. 
ceeds  of  certain  real  estate  at  the  expira-  580,  Lord  Hardwicke  held  that  the  for- 
tion  of  a  certain  lease,  it  will  not  lapse  giving  of  a  debt,  coupled  with  a  general 
on  account  of  the  death  of  the  legatee  be-  direction  to  the  executor  to  deliver  up 
fore  the  expiration  of  the  lease,  Selby  the  security  (without  saying  to  whom), 
9.  Morgan,  6  Munf.  156.  And  where  the  operated  as  a  release,  though  the  l^atee 
legacy  is  merely  in  confirmation  of  a  died  in  the  testator^s  lifetime;  his  lord- 
prior  parol  gift,  it  will  not  lapse.  Woods  ship  thinking  that  the  latter  words  im* 
• 

2.  See  2  Bedf.  on  Wills  160-163 ;  1    Am.  edO  1302,  as  to  legacy  of  a  debt,  re- 
Boper  on  Leg.  476 ;  Wms.  Ex'rs  (6th    ferred  to  in  note  c 
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thaty  '''in  r^ard  to  personalfy,  words  of  limitation  are  not  requisite  ta 
carry  the  absolute  interest,  has  been  considered  as  insufficient  to  denote 
an  intention  to  make  the  executors  or  administrators  substituted  and 
independent  objects  of  gift.  And  where  the  devisee  or  legatee  hap- 
pens to  be  dead  when  the  will  is  made^  the  words  of  limitation  are 
equally  inoperative  to  let  in  the  representatives  of  the  deceased, 
person,  (d) 

And  even  a  declaration  that  the  devise  or  bequest  shall  not  lapse^ 
does  not  j>er  96  prevent  it  from  failing  by  the  death  of  the  Biftotof  de- 
object  in  the  testator's  lifetime,  since  negative  words  do  i!!g!i^^Sr^ 
not  amount  to  a  gift;  and  the  only  mode  of  excluding  ^^^^i^- 
the  title  of  whomsoever  the  law,  in  the  absence  of  disposition,  consti- 

ported  tliat  the  aecority  Bhoold  be  deliv-  A  was  releaaed  from  the  debts,  though  hi» 
ered  up,  whether  the  debtor  were  living  .  wife  died  in  the  lifetime  of  the  testator ;. 
or  not,  and  which  he  considered  would,  compare  Davia  v.  Elmes,  1  Beav.  181.  In 
b^ond  all  question,  be  the  effect  of  the  Williamson  v.  Naylor,  8  Y.  A  C.  208,  it 
woirds  of  direction  standing  alone ;  though  was  decided  that  shares  of  a  residue  given 
he  admitted  that,  in  r^;ard  to  the  admin-  to  certain  creditors  under  a  composition 
istration  of  assets,  it  was  to  be  considered  deed  (in  which  there  was  no  release  bj 
as  a  l^;ac7.  In  Maitland  v.  Adair,  8  Yes.  the  creditors),  in  proportion  to  their  debts,. 
231,  the  words  were,  "  I  return  A  his  did  not  lapse  by  the  deaths  of  the  credit- 
bond."  A  died  in  the  testator's  lifetime,  ors  in  the  lifetime  of  the  testator ;  a  simi- 
and  it  was  held  that  the  legacy  lapsed,  lar  decision  was  made  in  Phillips  v.  Phil- 
This  case  is  overlooked  by  Mr.  Boper  lips,  8  Hare  281.  It  is  different  where 
(Treat  L^.  411),  who  lays  more  stress  on  the  debt  has  been  released,  Goppin  v.  Cop- 
the  merely  verbal  distinction  between  the  pin,  2  P.  Wms.  295 ;  and  the  same  would 
giving  and  forgiving  of  a  debt  than  seems  probably  be  held  where  there  was  a  cove- 
warranted  by  the  principles  of  the  cases,  nant  not  to  sue,  see  Golds  v.  Greenfield,  2 
[In  Izon  V.  Butler,  2  Price  84>  the  words  Sm.  h  Gif.  476,  but  where  the  testator 
were,  ^  I  remit  and  foi^give,  &c.,  and  I  di-  who  had  been  bankrupt  and  had  obtained 
rect  the  bond  to  be  delivered  up,"  and  it  his  certificate,  desired  that  all  the  credit- 
was  held  that  the  legacy  lapsed  by  the  ors  of  his  estate  should  be  paid  in  full, 
death  of  the  debtor  in  the  testator's  life-  and  directed  his  executors  to  pay  to  the 
time.  Thomson,  C.  B.,  said  he  had  al-  official  assignee  a  sufficient  sum  for  that 
ways  been  at  a  loss  to  understand  the  dis-  purpose,  it  was  held  that,  though  the  debti^ 
dnction  between  giving  and  forgiving,  were  barred  by  the  certificate,  the  gift  was 
Effect  of  death  of  debtor  upon  clause  not  liable  to  lapse,  the  intention  being  to 
forgiving  debts. — In  South  v.  Williams,  discharge  the  moral  duty,  not  only  to 
12  Sim.  566,  where  the  testator  directed  a  benefit  the  creditors  individually.  In  re 
balance  of  debts  due  from  A,  and  prop-  Sourby's  Trust,  2  K.  &  J.  680 ;  Turner  v, 
erty  bequeathed  to  A's  wife  to  be  struck,  Martin,  7  D.,  M.  A  G.  429,  cor,  L.  C.  on 
and  the  surplus  to  be  paid  to  or'  secured  same  will.] 
by  the  legatee.  Sir  L.  Shadwell  thought       {d)  Maybank  v.  Brooks,  1  B.  C.  C.  84. 

[♦339] 
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lutes  the  saooessor  to  the  property^  is  to  give  it  to  some  one  else,  {efi 
A  declaration  to  this  effect,  however^  following  a  bequest  to  a  person 
and  his  executors  or  administrators^  would  be  considered  as  indicating 


[(e)  Johnson  v,  Johnson,  4  Beav.  81S ;  v.  Van  Bensselaer,  2  Bradf.  172 ; 

Pickering  v.  Stamford,  8  Yes.  493 ;  Un-  haapt  v.  Brehman,  5  Binn.  115,  where  the 

derwood  «.  Wing,  4  D^  M.  &  G.  633,  8  division  was  to  be  made  among  testator'a 

H.  L.  Gas.  183.    To  enable  a  person  to  six  children  **  or  their  heirs ;"  Sword  «. 

uke  under  a  will  it  must  be  proved  af-  Adams,  3  Yea.  34^  ''to  A,  her  h&n  and 

firmatively  that  he  survived  the  testator,  assigns  f  Comfort  «.  Mather,  2  Watts  A 

Bamett  ^  Tugwell,  31  Beav.  232.]  8.  450,  same  words ;  Dickinson  «.  Purvis, 

3.  Mr.  Williams,  in  his  work  on  ex-  8  Seig.  A  B.  71,  which  was  a  devise  ''to 
•ecutors  (6th  Am.  ed.)  page  1306,  declares  A  and  her  heirs  f*  Hand  v.  Marcj,  1 
it  to  be  "  settled  that  the  testator  may,  if  Stew.  (N.  J.)  59,  "to  A  and  B,  their  hdn 
he  thinks  fit,  prevent  a  legacy  from  laps-  and  assigns."  Oontra,  by  reason  of  con- 
ing; though,  in  order  to  effect  this  objecti  text,  "to  A  and  his  heiis,"  Hawn  «. 
he  must  declare  either  expressly  or  in  Banks,  4  £dw.  664;  Davis  «.  Twal,  6 
terms,  from  which  his  intention  can  be  Dana  52.  Chancellor  Bunyon,  in  the 
with  sufficient  deamass  collected,  what  very  recent  case  of  Hand  v.  Marcy,  1 
person  or  persons  he  intends  to  substitute  Stew.  (N.  J.)  63»  reviews  some  of  tha 
for  the  legatee  dying  in  his  lifetime."  cases  above  refeired  to  thus:  "Tfaecaaci 
€ee  also  Theobald  on  Wills  443 ;  2  Bedl  in  which  it  has  been  held  that  like  wonk 
on  Wills  163.  See  also  Hutchinson's  would  not  prevent  a  lapse,  are  numeroos. 
Appeal,  34  Conn.  300 ;  Herbert «.  Smith,  In  Sword  v.  Adams»  8  Tea.  34^  there  was 
8axt  141 ;  Craighead  v.  Given,  10  Serg.  a  devise  to  a  woman,  'her  heirs  and  aa- 
&  B.  351,  in  which  case  Judge  Duncan  signs.'  She  died  in  the  testatrix's  lilb- 
aays :  "  Even  the  most  explicit  declara-  time,  leaving  an  in&nt  son.  It  has  been 
tion  that  the  devise  shall  not  lapse  is  not  held  that  the  devise  lapsed,  thoogh  the 
sufficient  to  prevent  it ;  there  must  be  testatrix  was  assured  by  one  interested  in 
-either  survivorship  as  in  a  joint  devise  or  the  estate  that  the  son  would  take.  In 
limitation  over."  See  also  Aspinwall  v,  Sloan  «.  Hanse,  2  Bawle  28,  the  deviae 
Dudcworth,  35  Beav.  307.  It  is  also  to  was  of  all  the  testator's  esUte^  real  and 
be  noted  that  the  use  of  such  words  of  personal,  to  his  two  cousins^  Bichard  and 
limitation  as  "heirs,"  "heirs  and  assigns,"  Joseph  Hanse,  to  be  equally  divided  be- 
with  or  without  the  conjunction  "  and  "  or  tween  them, '  or  to  their  heirs.'  Bidiard 
'^  or,"  will  not  prevent  a  lapse,  unless  it  is  Hanse  was  dead  at  the  time  of  making 
dear  from  the  context  that  the  testator  the  will,  but  this  fact  was  not  known  to 
intended  to  provide  for  a  substitution  in  the  testator.  It  was  held  that  the  deviae 
case  of  the  death  of  the  first-named  lega-  to  him  lapsed.  The  court  there  said  that 
tee  or  devisee.  Thus,  in  Kimball  v.  Story,  the  inference  to  be  drawn  fitxm  the  use  of 
108  Mass.  382,  where  the  gift  was  "  to  A,  'or'  instead  of  'and,'  was  too  feeble  to 
his  heirs  and  assigns,"  the  words  were  disinherit  the  heir  of  the  teetator.  In 
held  to  be  words  of  limitation,  not  pre-  Comfort  v.  Mather,  2  W.  A  &  450,  the 
ventive  of  a  lapse  by  A's  death  before  language  of  the  bequest,  which  was  of  a 
that  of  the  testator.  So,  too,  Armstrong  sum  of  money,  was  '  to  have  and  to  hold 
V.  Moran,  1  Brad!  314,  where  the  gift  was  to  her,  the  said  Sidney  EastburSy  her 
to  A  and  his  children,  and  the  children  heirs  and  assigns  forever.'  Sidney  East* 
of  B,  to  be  equally  divided  "between  bum  was  not  a  lineal  descendant  of  the 
them  and  their  heirs  and  assigns."  Stires  testator.   She  died  in  his  lifetime  and  he 
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an  intention  to  substitate  the  executors  or  adminis'^'tratorS;  in   the 
event  of  the  ptt  to  the  original  legatee  failing  by  lapse^  (/) 

[Where  the  beqnest  is  to  A^  and^  tn  ease  of  his  death,  "  to  his  ex- 
ecntors  or  administrators/'  or  "  to  his  legal  personal  repre-  q^^^^  ^  ^^^^ 
sentatives/'  there  can,  of  course,  be  no  doubt  that  the  gift  ■'*^*'^*>- 
does  not  fail ;  (g)  the  only  question  then  is,  who  are  the  persons  la 
take  beneficially,  a  point  which  will  be  treated  of  hereafter.  But 
where  there  was  a  direction  to  pay  legacies  within  six  months,  and  a 
gift  to  the  children  of  the  legatee,  in  case  of  the  legatee's  death  not 
having  recewed  his  legacy,  it  was  held,  nevertheless,  that  the  legacy 
lapsed  by  his  death  in  the  testator's  lifetime.  (A) 

The  doctrine  of  lapse  is  properly  extended  to  the  cases  of  gifts  on 
contingency.    Thus,  if  the  gift  be  to  A,  but  on  the  hap-  L^Mofcift 
pening  of  a  certain  event  to  B,  if  A  dies  in  the  lifetime  kmmqt. 
of  the  testator,  and  the  event  on  which  B  is  to  take  does  not  happen^ 
a  lapse  occurs,  although  B  survives  the  testator.  {%) 

knew  of  her  death,  and  intended  that  her  scheme  of  the  will  under  consideration 
children  shoold  have  the  money,  bnt  it  in  the  present  case,  afford  any  evidenoe 
was  held  that  the  legacy  lapsed.  In  Dick-  of  the  testator's  intention  to  prevent  a 
inflon  V,  Porris,  S  8.  A  B.  71,  the  be-  lapse.  It  may  be  ooi\jectured  that  if  hi& 
qnesc  was  of  a  snm  of  money  to  the  tee-  attention  had  been  directed  to  the  subject, 
tator's  niece,  'and  her  heirs.'  She  died  he  would  have  used  language  to  prevent 
in  the  testator's  lifetime.  It  was  held  the  lapse,  and  it  is  quite  probable  that  he 
that  the  legacy  lapsed.  In  Armstrong  v.  wonld  have  done  so.  The  question,  how- 
Moran,  1  Brad.  Snrr.  B.  814,  the  bequest  ever,  is  not  what  he  probably  would  have 
was  of  the  testator's  personal  estate,  to  his  said,  but  what  did  he  mean  by  the  Ian- 
brother  James,  and  his  children,  and  the  guage  he  has  used." 
child  of  the  testator's  sister  Catharine,  to  (/)  Sibley  v.  Cooke,  3  A&.  672.  [But 
be  equally  divided  between  them,  '  and  a  declaration  that  a  legacy  shall  vest  in 
their  heirs  and  assigns  forever.'  The  the  legatee  immediately  upon  execution 
child  of  Catharine  died  in  the  lifetime  of  of  the  will,  following  a  gift  to  one,  his  ex- 
the  testator,  and  it  was  held  that  its  share  ecntors,  administrators  and  assigns,  will 
lapsed.  In  Hawn  v.  Banks,  4  Edw.  664,  not  prevent  lapse.  Brown  «.  Hope,  L.  B., 
the  testatrix  gave  to  her  niece,  'and  to  14  Eq.  343. 

her  heirs,'  a  sum  of  money.    The  niece  (g)  Long  v,  Watkinson,  17  Beav.  471 ; 

died  in  the  lifetime  of  the  testatrix.    The  Hinchliffe  v.  Westwood,  2  D^  G.  a^  a  216 ; 

court  held  that  though,  if  the  language  Hewitson  v.  Todhunter,  22  L.  J.,  Ch.  76. 

of  the  bequest  were  regarded  alone,  the  See  ch.  XXIX. 

legacy  would  lapse,  yet  upon  the  ^idence  (A)  Smith  v.  Oliver,  XI  Beav.  494.  But 

furnished  by  another  clause  of  the  will,  as  to  this  case  see  ch.  XUX;,  {  1. 

of  the  testiUrix's  meaning  in  the  use  of  (t)  Humberstone  v,  Stanton,  1  Ves.  A  B. 

that  language,  the  word  'heirs'  was  used  886 ;  Doo  v,  Brabant,  8  B.  C.  C.  898,  4  T. 

by  way  ef  subetitntion.    Nor  does  the  B.  706 ;  Williams  v.  Jones,  1  Buss.  617. 

[*340] 
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AgaiD;  it  is  dear,  that  if  A  survive  B,  and  devise  an  estate  to  the 
^Mao?B*s^  uses  declared  by  B^s  will,  a  devisee  under  B's  will  miist 
^^-  also  survive  A,  in  order  to  take  under  A's  wilL  (i)     And 

pSww.^^  a  power  created  bj  will  lapses  by  the  death  of  the  donee 

before  the  donor.]  (l) 

'  Where  there  is  a  devise  or  bequest  to  a  plurality  of  persons  as 
Lai»epi«.  joint-tenants,  (i.  e.  who  are  not  made  tenants  in  com- 
vivonhip  mon,)  (m)  no  lapse  can  occur  unless  oS  the  objects  die  in 
tenant*.  the  testator's  lifetime;  because  as  joint-tenants  take  per 

my  d  totdj  or^  as  it  has  been  expressed,  '^  each  is  a  taker  of  the  whol^ 
but  not  wholly  and  solely,"  (n)  any  one  of  them  existing  when  the 
will  takes  effect  will  be  entitled  to  the  entire  property .^  Thus,  if 
real  estate  be  devised  to  A  and  B,  or  personal  property  be  bequeathed 
to  A  and  B,  and  A  die  in  the  testator's  lifetime,  B,  in  the  event  of 
his  surviving  the  testator,  will  take  the  whole,  (o)  And  the  same 
consequence  would  ensue  if  the  gift  failed  from  any  other  cause;  {p) 

(k)  Cukha  v.  Cheese,  7  Hare  245.  J.)  47 ;  Hand  v.  Marcj,  1  Stew.  (N.  J.) 

(l)  Jones  «.  Southall,  32  Beay.  31.  59 ;  Floyd  v.  Barker,  1  Paige  480;  Yaa 

(m)  See  ch.  XXXU.  Boren  v.  Dash,  80  N.  T.  398 ;  Mebane  «. 

(n)  Oart  4.  Womack,  2  Jones  £q.  298;  Ooatoi  Street, 

4.  See  1  Boper  on  Leg.  482,  H  »eq./  2  Ashm.  12;  Allison  s.  EuiCi^  2  Watts 

Wms.  Ex'ra  (6th  Am.  ed.)  1811 ;  2  Bedf.  185 ;  Nelson  v.  Moore,  1  Ired.  £q.  81. 

on  Wills  168 ;  Theobald  on  Wills  445.  See  also  Drakeford  «.  Drakeford,  88  Bear. 

To  the  effect  that  the  gift  will  not  lapse  43.   Bat  hj  operation  of  the  North  Ouo- 

by  reason  of  the  death  of  one  of  several,  lina  act  abolishing  sorviTorahip,  the  share 

to  whom  it  is  given  jointly,  see  Bolles  v,  of  one  of  two  to  whom  property  is  given 

Smith,  39  Conn.  219 ;  Luke  v.  Marshall,  as  joint  tenants,  will,  on  his  death,  ML  into 

5  J.  J.  Marsh.  857  ;  Anderson  «.  Parsons,  the  residne.    Coley  «.  Ballanoe^  1  Wins. 

4  Greenl.  486 ;  Jackson  v.  Boberts,  14  £q..  No.  2,  89. 

Gray  550 ;  Dow  v.  Doyle,  108  Mass.  489 ;  (o)  Davis  v.  Kemp,  Cart  4,  5,  Eq.  Ou. 
Stephens  v.  Milnor,  9  C.  R  Gr.  (N.  J.)  Ab.  216,  pi.  7 ;  Bnfiar  «.  Bradf<Kd,  2  Atk. 
358;  Gardner  v,  Printup,  2  Barb.  83;  220;  Morley  «.  Bird,  8  Yes.  628. 
Putnam  v.  Putnam,  4  Bradf.  308;  Gross*  {p)  Humphrey  «.  Tayleor,  Amb.  186; 
Estate,  10  Penna.  St.  360;  Gilbert  v.  Larkins  v,  Larkins,  8  B.  A  P.  16;  Short 
Richards,  7  Vt  203;  De  Camp  v.  Hall,  d.  Gastrell  v.  Smith,  4  Esst  419;  [all 
42  Vt.  483;  Craycroft  «.  Craycroft,  6  casesof  revocadon:  and  Toong  v.Daviei^ 
Harr.  &  J.  54 ;  Anderson  v.  Parsons,  4  2  Dr.  &  Sm.  167,  where  one  joint-tenant 
Me.  486.  But  the  rule  is  otherwise  was  an  attesting  witness.  Bat  in  In  re 
where  the  donees  take  as  tenants  in  com-  Kerr's  Trusts,  4  Ch.  I^.  600^  on  an  op- 
mon.  Gray  v.  Bailey,  42  Lid.  849 ;  Up-  poMUment  to  A^  an  object  of  the  power, 
ham  V.  Emerson,  119  Mass.  509 ;  Cum-  and  B  a  stranger,  Jessel,  M.  R.,  xefiaed 
mings  V.  Bramhall,  120  Mass.  552;  to  apply '' the  rule  of  tenors  i^ipIicahLe 
Workman  v.  Workman,  2  Allen  272 ;  to  real  estate,"  and  held  that  A  took  one- 
Lombard  V.  Boyden,  5  Allen  249 ;  Mason  half  only.] 
r.  Trustees  of  Meth.  Ch.,  12  C.  £.  Gr.  (N. 


CIIAP.  XI.]  DOCTBINE  OF  LAPSE.  623 

"*" while  it  is  equally  clear  that  if  the  devisees  or  legatees  in  any  of 
these  cases  had  been  made  tenants  in  common,  the  failare  of  the  gift 
as  to  one  object  would  not  have  entitled  the  other  to  the  whole  by  the 
mere  effect  of  survivorship,  (g) 

Where^  however,  the  devise  or  bequest  embraces  a  fluctuating  class 
of  persons,  who,  by  the  rules  of  construction,  are  to  be  ixooMne  in 
ascertained  at  the  death  of  the  testator,  or  at  a  subsequent  gifts  to 


period,  the  decease  of  any  of  such  persons  during  the  testator's  life 
will  occasion  no  lapse  or  hiatu8  in  the  disposition,  even  though  the 
devisees  or  legatees  are  made  tenants  in  common,  since  members  of 
the  class  antecedently  dying  are  not  actual  objects  of  giflb.  ^  Thus,  if 
property  be  given  simply  to  the  children,  or  to  the  brothers  or  sisters 
of  A,  equally  to  be  divided  between  them,  the  entire  subject  of  gift 
will  vest  in  any  one  child,  brother  or  sister,  or  any  larger  number  of 

iq)  Pagev.  Page,  2P.W.  489;  [Sykes  App.  868.    And  this  may  be  the  case 

«.  Sykee,  L.  B.,  4  Eq.,  200 ;  In  re  Wood's  where  the  gift  is  to  persons  by  name,  who 

Will,  29  Beav.  236.    Bat  in  Sanders  v.  really  constitate  a  daas,  aa  to  (he  aoM,  D 

Ashford,  28  Beav.  609,  a  devise  to  five  and  E,qfmytiwo  deceased  eieUrs,  Warner's 

persons  named,  "to  be  equally  divided  Appeal,  39  Conn.  253 ;  Spinger v. Gongle- 

between  them  if  more  than  one^^  was  held  ton,  30  Ghi.  977 ;  to  my  gramdthildirtn^  A, 

to  cany  the  whole  to  the  surWvors  by  B  and  C,  Stedman  v.  Priest,  103  Mass. 

implication   from   the   last  words.     In  293.    But  a  gift  to  my  eont^  A,  B  and  C, 

Oarke  v.  Clemmans,  86  L.  J.,  Ch.  171,  was  held  not  to  be  a  class  in  Williams  v, 

where  a  testator  bequeathed  residue  to  A  Nefi)  62  Penna.  St.  383 ;  so  to  B's  eAtZdren, 

and  others  nomAiuUm  as  tenants  in  com-  naming  four,  Frazier  v.  Frazier,  2  Leigh 

mon,  but  A  was  already  dead  (as  the  tes-  642;  see  also  Todd  v.  Tiott,  64  N.  G.  280 ; 

tator  showed  he  knew),  Malins,  V.  C,  Morse  v.  Mason,  11  Allen  86 ;  Starling  v, 

held  that  the  others  were  entitled  to  the  Price,  16   Ohio   St  32;   Provenchere's 

whole  fund :  aed  quS\  Appeal,  67  Penna.  St  463.    And  a  gift 

6.  This  rule  is  well  established,  that  to  my  surviving  children  and  A,  is  not 

where  the  gift  is  to  a  class  to  be  ascer-  a  gift  to  a  dass,  and  A's  share  lapses  by 

tained  at  testator's   death,  there  is  no  his  death  before  the  testator,  Drakeford  v, 

lapse  by  reason  of  the  death  before  the  Drakeford,  33  Beav.  43.    But  a  gift  of 

testator  of  any  person,  who  would  have  residue  to  the  children  of  two  nieces  and 

constituted  one  of  the  class  if  living  at  a  nephew  by  name,  is  a  gift  to  a  dass, 

his  death.    1  Boper  on  Leg.  487,  et  8eq, ;  and  the  share  of  one  who  died  before  the 

Wms.  Ez'rs  (6th  Am.  ed.)  1312 ;  Haw-  testator  does  not  lapse,  but  survives  to  the 

kins  on  Wills  68 ;  Theobald  on  Wills  others,  Schaffer  v.  Eettell,  14  Allen  628. 

446;  2  Bedf.  on  Wills  170;   Yeates  v.  So,  too,  where  the  gift  is  to  children, 

Oil],  9  6.  Mon.  206 ;  Schafier  v.  Kettell,  Magaw  v.  Field,  48  N.  Y.  668 ;  Hoppock 

14  Allen  628;  Young  v.  Bobinson,  11  v.  Tucker,  69  N.  Y.  202;  BoUes  v.  Smith, 

Oill  &  J.  328 ;  Stires  v.  Van  Bensselaer,  39  Conn.  217.    But  by  statute  in  Een- 

2  Brad!  172 ;  Downing  v,  Marshall,  23  tucky  the  children  of  the  deceased  mem- 

N.  Y.  366 ;  Fell  v.  Biddolph,  10  L.  It,  C.  hers  of  the  class  take  their  shares,  Bena- 

P.  701 ;  Dimond  v.  Bostock,  10  L.  B.,  Ch.  ker  v.  Lemon,  1  Duv.  212. 

[*341] 
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these  objects  surviving  the  testator^  without  r^ard  to  previoos  deaths ;  (r) 
and  the  rule  is  the  same  whe^  the  gift  is  to  the  children  of  a  peiBoa 
actually  dead  at  the  date  of  the  wUl^  [or  to  the  present  bom  children 
of  a  person,  in  either  of]  which  cases,  it  is  to  be  observed,  there  is  this 
peculiarity,  that  the  class  is  susceptible  of  fluctuation  only  by  diminu- 
tion, and  not  by  increase ;  the  possibility  of  any  addition  by  future 
births  being  [in  the  former  case]  precluded  by  the  death  of  the  parent, 
[and  in  the  latter  by  the  express  words.  («)  The  rule  is  also  the  same 
if,  in  a  gift  to  the  children  of  a  deceased  person,  the  testator  in  terms 
includes  any  child  who  may  die  before  him  leaving  issue,  which  of 
course  is  nugatory,  (Q  or  if  one  who  would  otherwise  be  a  member  of 
the  class  is  an  attesting  witness,  (u)  or  if  tl\e  gift  to  one  is  revoked.]  {z) 
*A  gift  to  executors  has  sometimes  been  construed  as  a  gift  to  a 
Gift  to  «x«M.  class,  and  as  such  carrying  the  entire  subject  of  gift  to  the 
ten  M  a  dian.  iiic[;viduals  composing  the  class,  t.  e.  sustaining  the  office, 
at  the  death  of  the  testator,  though  made  tenants  in  common^  io 
exclusion  of  any  who  die  in  the  testator's  lifetime.  Such  has  been 
adjudged  to  be  the  effect  of  a  bequest  **  to  my  executors  hereinafter 
named,  to  enable  them  to  pay  my  debts,  l^acies,  funeral  and  testa- 
mentary charges,  and  also,  to  recompense  them  for  their  trouble,  equally 
between  them/*(y)     [The  "recompense"  vras  held  to  go  with  the 

(r)  Doe  d.  Stewart  v.  Sheffield,  18  East  not  ae  a  class.— Eiiight  v.  Gould,  2  My. 

626;  [Simttleworth  v.  QreaveB,  4  My.  A  A  K.  295 ;  but  in  Barber  v.  Barber,  8  My, 

Gr.  85 ;  and  compare  Gort  v.  Winder,  1  &C,  688,  where  a  testator  bequeathed  one 

Coll.  820.]  moiety  of  the  residue  of  his  property,  in 

(«)  Viner  «.  FrsnciB,  2  B.  G.  C.  658,  2  a  certain  event  which  happened,  to  hU 

Gox  190 ;  [Leigh  v.  Leigh,  17  Beav.  605 ;  executors  therein  named ;  and  in  another 

Dimond  «.  Bostock,  L.  B.,  10  Gh.  858.  event  (indudiug  the  former),  which  also 

(t)  In  re  Golemsn  and  Jarrom,  4  Gh.  D.  happened,  he  directed   that  the  entire 

165.    But  by  apt  words  issue  (if  any)  property  should  "devolve  to  [four  per- 

may  of  course  be  substituted  to  take  the  sons,  naming  them,]  to  be  divided  be- 

sluure  of  a  deceased  parent  without  de-  twizt  them  in  equal   proportions^  and 

stroying  the  nature  of  the  class-gift.    See  their  heirs  forever ;  '*  and  added,  **  which 

an  instance,  Aspinall  «.  Duckworth,  85  last-mentioned  four  persons  I  also  appoint 

Beav.  307.  as  my  executors,  to  see  that  everything  is 

(«)  Fell  V.  Biddolphy  L.  B.,  10  G.  P.  duly  executed  and  performed  according 

709.  to  my  will  and  desire  therein."    The  tea- 

(x)  Shaw  V.  M'Mahon,  4  D.  A  War.  tator  appointed  two  other  persons  as  addi- 

481 ;  Glark  v.  Phillips,  17  Jur.  886.  That  tional  executors,  and  at  the  foot  of  his 

under  a  gift  "to  A  and  the  children  of  will  wrote   as  follows: — "It    must   be 

B,"  A  is  a  member  of  the  class,  vide  ante  understood  to  be  my  will  and  intention, 

p.  *269.  that  if  either  or  more  than  one  of  my 

(y)  Qift  to  executors  nominatim,  and  executors  shall  refbse  to  accept  the  trust 

[♦342] 
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''trouble"  to  the  survivors.  Besides,  the  survivors,  of  course,  took 
the  whole  in  trust  to  pay  debts ;  and  the  same  persons  were,  bj  the 
words  of  the  will,  entitled  to  keep  for  their  own  benefit  what  remained 
after  such  payment.  The  case  turned  on  the  special  terms  of  the  will.] 
If,  however,  the  objects  are  to  be  ascertained  at  some  period  or 
event  which  happens  in  the  testator's  lifetime,  [it  seems  No  dbtinotion 

where  ntotm  is 

formcorly  to  have  been  considered  that]  the  subsequent  Moerteinabie 

'  "*  ^  by  some  event 

decease  of  any  member  or  members  of  the  class  in  such  wM^^Q^y 
lifetime  would  occasion  the  lapse  of  their  shares,  in  the  ufeume. 
same  manner  as  if  the  gift  had  been  originally  made  in  favor  of  the 
individuals  answering  the  "^description.  Such  certainly  was  the 
opinion  of  Sir  B.  P.  Arden,  M.  B.,  in  Allen  v.  Callow  ;(;s)  but 
the  point  did  not  arise,  and  the  propriety  of  the  construction  seems 
questionable,  for  it  is  difiBcult  to  perceive  why  the  tiurowing  into  the 
description  of  children  an  additional  ingredient,  by  requiring  them  to 
he  living  at  a  given  period,  should  vary  in  other  respects  the  con- 
struction applicable  to  the  gift ;  [accordingly,  in  Lee  «•  Pain,  (a)  where 

and  act  as  execator,  then  I  annul  totally  indeed,  unless   so   constmed,  it   would 

my  bequest  of  my  property  to  every  such  carry  the  hal^  not  to  the  four,  but  to  the 

person  as  shall  refuse  to  take  the  trusts  six  executors;   [and  generally  a  gift  to 

upon  himself.*'     One  of  the  executors  the  persons  **  hereinbefore  (or  hereinafter) 

haying  renounced  the  trusts,  his  share  named"  as  executors  b  a  gift  t(f  the  indi- 

was  dumed  by  the  other  three,  who  con-  yiduals  named,  not  to  a  class,  Hoare  v. 

tended  that  the  four  executors  to  whom  Osborne,  33  L.  J.,  Ch.  686.    So  of  a  gift 

the  gift  was  made  were  to  be  considered  to  "  before-mentioned  legatees,"  the  words 

as  a  dass,  and  that  the  three  who  proved  of  reference  are  merely  to  save  repetition, 

constituted  the  class ;  but  Lord  Cottenham,  and  the  construction  must  be  the  same  as 

after  a  full  examination  of  the  authorities,  if  the  repetition  were  actually  made.  In 

held  that  the  share  lapsed  to  the  next  of  re  Gibson,  2  J.  A  H.  656;  I^icholson  v. 

kin,  inasmuch   as  the  gift  was  not  to  Patrickson,  3  Gif^  209.] 
executors  described  as  such,  but  to  indi-        (•)  3  Ves.  289 ;  see  also  Ackerman  v. 

yiduals  nominatim,  though  appointed  ex-  Burrows,  3  Ves.  A  B.  54,  where  the  testator 

ecntoiB ;  and  he  considered  it  as  analo-  addressed  a  letter,  (which  was  adjudged 

gous  to  a  gift  to  B,  C,  and  D,  children  of  to  be  testamentary),  to  his  mother  and 

A,a8tenantsincommon,  which,  of  course,  sisters,  in  which  he  desired  that,  in  a 

would  not  be  a  gift  to  children  as  a  class,  certain    event,  his    property  might    be 

[see  Bain  «.  Lescher,  11  Sim.  397],  so  as  divided  amongst  them.     Sir  W.  Grant, 

to  entitle  such  of  the  legatees  as  might  be  M.  B.,  held  that  the  share  of  a  sister  who 

living  at  the  death  of  the  testator.    And  died  in  the  testator's  lifetime    lapsed ; 

with  respect  to  the  moiety  which  was  but  a  case  so  peculiar,  and  apparently 

given,  in  the  first  instance,  to  the  *'  execu-  decided  upon  its  particular  circumstances, 

tors"  simply  as  such,  his  lordship  con-  throws  very  little  light  on  the  general 

sidered  that  this  was  qualified  and  ex-  principle, 
plained  by  the  subsequent  dausie^  and        [(a)  4  Hare  250. 

2  B  [*848] 


626  DOGTBINE  OF  LAPSE.  [CHAP.  XI. 

the  gift  was  to  M.  for  life,  and  after  his  decease^  to  his  children  living 
at  his  decease,  eqoally  between  them,  and  M.  died  in  the  lifetime  of 
the  testatrix,  leaving  three  children  surviving,  one  of  whom  also  died 
in  the  lifetime  of  the  testatrix,  Sir  J.  Wigram,  V.  C,  decided  that  the 
children  living  at  the  death  of  M.  who  survived  the  testatrix  took  as 
a  class,  and  that  there  was  no  lapse ;  and  his  decision  has  been  followed 
in  other  cases.  (6)  Such  a  gift]  is  not  the  less  a  gift  to  a  class  becaase 
a  special  qualification  is  superadded ;  and  the  fact  that  the  event  which 
r^ulates  the  qualification  occurs  in  the  testator's  lifetime,  and  there- 
fore precludes  future  accessions  to  the  class,  has  no  farther  iuflaenoe 
upon  the  construction  than  the  death  in  the  testator's  lifetime  of  a 
person  whose  children  are  simply  objects  of  gift,  which  we  have  seen 
does  not  prevent  its  being  considered  as  a  gifl  to  a  class,  and  as  sach 
comprising  the  objects  living  at  the  death  of  the  testator.  Had  the 
courts  held  that,  in  order  to  attract  the  rule  of  construction  peculiar  to 
classes,  it  was  essential  that  the  class  should  be  susceptible  of  increase 
as  well  as  diminution,  there  would  have  been  something  like  a  prin- 
ciple to  proceed  upon;  but  the  distinction  between  a  gift  to  the 
children  of  A,  who  dies  in  the  testator's  lifetime,  and  a  gift  to  the 
children  of  A  living  at  the  decease  of  B,  a  person  who  dies  in  the  testa- 
tor's lifetime,  seems  to  be  purely  arbitrary. 

It  is  not  dear  what  would  be  the  effect  of  a  gift  to  oer^tin  other 
Gift  to  next  of  classcs  of  Dcrsons,  as,  to  the  next  of  kin  or  relations  as 
tiona.  tenants  in  common  of  A,  a  person  who  dies  in  the  life- 

time of  the  testator,  in  the  event  of  any  of  the  next  of  kin  or  relations 
dying  in  the  interval  between  the  decease  of  A  and  of  the  testator; 
since,  in  every  case  where  such  a  gift  has  occurred,  (and  *in  which 
the  entirety  has  been  held  to  belong  to  the  surviving  next  of  kin  at 
the  death  of  the  testator,)  the  bequest  seems  to  have  contained  4ko 
words  which  could  operate  to  sever  the  joint  tenancy,  (o)  [In  Ham's 
Trusts,  {d)  though  there  were  words  which  severed  the  joint  tenancy, 
yet  there  were  other  words  which  prevented  the  legatees  from  taking 
as  a  class ;  Sir  R.  T.  Kindersley,  Y.  C,  however,  appears  to  have 
been  of  opinion  that  without  the  latter  words  the  gift  would  have 
been  a  gift  to  a  class,  and  would  have  taken  effect  in  favor  of  those 
only  who  survived  the  testator.] 

(h)  Leigh  v.  Leigh,    17   Beav.  605;    Vaiix  «.  Henderson,  IJ.  A  W.  888,  n. 
Orose  V.  Howell,  4  Drew.  215.]  1(d)  2  Sim.  K.  a  106 ;  see  Out 

(e)  Bridge  i^  Abbott,  3  B.  C.  C.  224 ;    stated  poU  cb.  XXIX.] 
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Where  the  devise  which  lapses  oomprises  the  l^al  or  beneficial  own- 
ership only,  of  course  its  failure  creates  a  vacancy  in  the  S^JJJJJflSlJ^ 
-disposition  merely  to  that  extent  Thus,  if  a  testator  SSJ^*^ 
devise  lands  to  the  use  of  A  in  fee,  in  trust  for  B  in  fee,  and  A  die  in 
the  testator's  lifetime,  the  l^al  estate  comprised  in  the  lapsed  devise 
to  A  devolves  to  the  testator's  heir,  (or,  if  the  will  has  been  made  or 
republished  since  1837,  and  contains  a  residuary  devise,  then  to  the 
residuary  devisee,)  charged  with  a  trust  in  favor  of  B,  whose  equitable 
interest  under  the  devise  is  not  affected  by  the  death  of  his  trustee. 
An  example  of  the  converse  case  is  afforded  by  Doe  d.  Shelley  v. 
Edlin,  (e)  where  a  testator  gave  {inter  alia)  to  A  his  real  estates,  to  hold 
to  A,  his  heirs,  executors,  administrators,  and  assigns,  upon  trust  to 
receive  the  rents  and  profits  thereof,  and  pay  the  same  to  B  for  her 
life,  for  her  separate  use,  free  from  the  control  of  her  husband ;  and 
after  the  decease  of  B,  upon  trust  to  convey  the  real  estates  to  such 
uses  and  in  such  manner  as  B  by  deed  or  will  should  appoint.  B  died 
in  the  testator's  lifetime.  It  was  held,  nevertheless,  that  the  legal 
inheritance  passed  to  A  under  the  devise.  Lord  Denman  suggested  a 
doubt  whether  the  doctrine  would  apply  to  a  case  in  which  the  trustee 
had  no  duty  to  perform,  as  in  the  case  of  a  devise  to  the  use  of  A  in 
fee  in  trust  for  B.  It  seems  difficult  to  discover  any  solid  ground  for 
distinguishing  such  cases. 

And  here  it  may  be  noticed  that  where  an  estate  is  devised  to  one, 
charged  with  a  sum  of  money,  either  annual  or  in  gross,  j^fJES^LSfyS? 
in  favor  of  another,  the  charge  is  not  affected  by  the  lapse  ^^*^' 
of  the  devise  of  the  onerated  property.  Thus,  if  Blackacre  be  devised 
to  A  and  his  heirs,  charged  with  or  on  condition  that  he  pay  *£50  a 
year,  or  the  sum  of  £500,  to  B,  and  it  happens  that  A  dies  in  the  tes- 
tator's lifetime,  his  (the  testator's)  heir  at  law  (or  his  residuary  devisee, 
if  the  will  is  subject  to  the  new  law,)  will  take  the  estate  charged  with 
the  annuity  or  legacy  in  question.  (/)  This  principle  is  strongly  ex- 
emplified in  Oke  v.  Heath,  {g)  in  which  a  person  having  a  power  of 
appointment  over  a  sum  of  money,  by  will  appointed  a  less  sum  (part 
of  the  fund  in  question)  to  A ;  and  in  consideration  thereof  A  was  to 
pay  to  his  mother  an  annuity  of  £100  during  her  life  for  her  separate 

(e)  4  Ad.  &  £11.  582.  smith's  Trusts,  6  Jar.  1231,  and  on  app. 

(/)  Wigg  V.  Wigg,  1  Atk.  382 ;  Hills  (wlier«  the  point  did  not  arise)  2  D.,  F.  A 

c.  Worley,  2  Atk.  605.  -  J,  474.] 

(g)  1  Yes.  135.    [See  also  In  re  Arrow- 
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use,  and  to  enter  into  a  bond^  with  a  penalty,  for  the  payment  thereof; 
and  the  testatrix  gave  the  residue  of  what  she  had  power  to  dispose  of 
to  B.    A  died  in  the  testatrix's  lifetime,  yet  the  mother  was  held  to  be* 
entitled  to  her  annuity  out  of  the  fund,  the  whole  of  whidi,  by  the 
death  of  A,  had  devolved  to  B,  the  residuary  appointee. 

In  the  converse  case,  namely,  where  the  person  for  whom  the  money 
LaiMe  of  0pe-     is  to  be  raised  dies  in  the  testator's  lifetime,  it  is  more 

dflo  sum  ,  •  rt 

ohus«d  on       difficult  to  determine  the  destination  of  the  lapsed  interest^ 

real  estate^  ''' 

itB  destination,  the  questiou  being  then  embarrassed  by  the  ccmflicting 
claims  of  the  devisee  of  the  lands  charged,  and  of  the  heir  of  the  tes- 
tator :  the  former  contending  that  the  charge  has  become  extinct  for 
his  benefit;  and  the  latter,  that  the  lapsed  sum  is  to  be  r^arded  as  real 
estate  undisposed  of  by  the  will. 

This,  at  least,  is  clear,  that  where  land  is  charged  with  a  sum  of 
Bniaasto  oon-  money  upon  a  contingency,  and  the  contingency  does  not 
happen,  the  charge  sinks  for  the  benefit  of  the  devisee,  {h} 


As  in  the  case  of  a  devise  of  land  to  A,  charged  with  a  legacy  to  B,. 
provided  B  attain  the  age  of  twenty-one,  as  to  which  Lord  Eldon  (t) 
has  observed,  "  The  devise  is  absolute  as  to  A,  unless  B  attain  the  age 
of  twenty-one :  if  he  does,  he  is  to  have  the  legacy.  But  his  attain- 
ing the  age  of  twenty-one  is  a  condition,  upon  which  alone  he  is  to- 
have  it ;  and,  if  he  does  not  attain  that  age,  then  the  will  is  to  be  read 
as  if  no  such  legacy  had  been  given,  and  the  heir  at  law  does  not  oome 
in,  because  the  whole  is  absolutely  given  to  the  devisee;  but  a  gifl 
which  fails  must  clearly  be  intended,  upon  the  failure  of  the  condition,. 
to  *be  for  the  benefit  of  the  devisee."  It  would  of  course  be  imma- 
terial, in  such  case,  whether  the  death  of  the  l^atee  during  minority 
occurred  in  the  testator's  lifetime  or  afterwards. 

Where  a  l^acy,  payable  injutu/ro^  though  not  expressly  contingent,. 
-^her«  liable   is  bequeathed  in  such  a  manner  as  that  it  would  fail  bv 

to  ftdlure  by  ^ 

death,  tim^h  the  death  of  the  l^atee  before  the  time  of  payment,  (and 
oontingent.  gQch  is  always  the  rule  where  the  postponement  is  refera- 
ble to  the  drcumstances  of  the  legatee,  and  is  not  made  for  the  con- 
venience of  the  estate,)  the  case  evidently  falls  within  the  principle  of 
Lord  Eldon's  reasoning;  and,  consequently,  if  the  l^tee  die  before 

(h)  Att-Qen.  v.  ICilner,  8  Atk.  112;  «.  ICilner  would  now  be  held  to  be  Tested. 

CVoft  «.  Slee^  4  Ves.  60;  [In  re  Cooper's  (%}  In Tr^gonwell «. Slydfloham, 8  Dow. 

TmstB,  28  L.  X,  Gh.  25,  4  D.,  M.  ^  G.  210. 
767 ;]  but  snch  a  gift  as  that  in  Att-Gen. 
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the  vesting  age,  whether  in  the  lifetime  of  the  testator  or  not,  the 
•charge  sinks  in  the  estate. 

It  is  to  be  observed,  also,  that  a  legacy  which,  thongh  originally 
made  contingent,  becomes  absolute  by  the  effect  of  events  ciuu««abeo- 
an  the  testator's  lifetime,  (subject,  of  course,  to  a  liability  i«*S*"v«it 
to  failure  by  lapse,)  is  to  be  regarded,  in  applying  the  doctrine  in 
•question,  in  precisely  the  same  light  as  if  it  were  originally  absolute. 
Thus,  if  land  be  devised,  charged  with  a  specific  sum  to  A,  on  con- 
•dition  of  his  attaining  the  age  of  twenty-one  years,  and  A  do  attain 
that  age,  and  subsequently  die  in  the  testator's  lifetime,  the  gift  re- 
ceives the  same  construction  as  if  it  had  not  originally  been  made  con- 
ditional on  his  attaining  the  prescribed  age. 

With  respect  to  the  general  question,  as  to  the  destination  of  sums 
•charged  on  real  estate  which  lapse  by  the  event  of  the  Gmeni  doo- 

-  _,         ,        -  i-i./».i.ii.  trine  M  to  the 

J^atee  dying  m  the  testator s  lifetime,  little  direct  aa-  deeUnattonof 

8UIXIS  pttyBOle 

thority  can  be  adduced;  but  as  there  seems  not  to  be  any  outofiand. 
^id  distinction  between  such*  cases  and  those  in  which  the  gift  of  the 
specific  sum  is  void  ab  initioj  recourse  is  naturally  had  to  the  cases  on 
this  point,  which  supply  much  matter  for  comment  The  principle 
4is  between  the  heir  and  devisee  of  the  land  is,  (k)  that  '^  if  the  devise 
ito  a  particular  person,  or  for  a  particular  purpose,  is  to  be  considered 
41S  intended  by  the  testator  as  an  exception  from  the  gift  to  the  resid- 
luary  devisee, 'the  heir  takes  the  benefit  of  the  failure,  (t)  If  it  is  to 
he  considered  as  intended  by  the  testator  to  be  a  charge  only  on  the 
estate  devised,  and  not  an  exception  *from  the  gift,  the  devisee  will 
be  entitled  to  the  benefit  of  the  failure." 

The  following  are  the  decisions  in  favor  of  the  heir. 

In  Arnold  v.  Chapman  (m)  a  testator  devised  a  copyhold  estate  to 
•Chapman,  he  causing  to  be  paid  to  his  executors  the  sum  SJ^^r^!^ 
•of  £1000;  and,  after  payment  of  debts  and  l^acies,  he  ^^' 
<ievised  all  the  remainder  of  his  estate  to  the  Foundling  oEa^m. 
Hospital.     As  the  bequest  of  the  £1000  to  the  hospital  was  void,  a 
question  arose  whether  it  should  go  to  the  heir,  or  sink  for  the  benefit 

(k)  Vide  Sir  'J.  Leach's  judgment  in  ell,  1  8.  A  St  290 ;  see  also  Orose  «.  Bar- 

<k>oke  «.  Stationers'  Company,  3  Mj.  &  ley,  3  P.  W.  20 ;  and  Collins  v.  Wakemaii, 

K.  264.  2  Yes.,  Jr.,  68a    As  to  Cooke  «.  Station- 

[(Q  As  in  cases  where  lands  are  direct-  ers'  Company,  3  Mj.  &  K.  262,  see  jndg- 

<«d  to  be  sold,  and  the  prodace  divided,  ment  of  Wood,  V.  C,  in  In  re  Cooper's 

Page  V.  Leapingwell,  18  Yes.  463;  Gibbs  Trusts,  23  L.  J^  Ch.  29,  n.] 
4'.  Ramsey,  2  Ves.  &  B.  294 ;  Jones  r.  Mitch-        (m)  1  Ves.  108. 
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of  the  devisee.  Lord  Ehrdwicke  held  that  the  heir  was  entitled  hy 
way  of  resulting  trusty  observing^  ^'  as  this  charge  is  well  made  oti  the 
estate^  but  not  well  disposed  of^  hy  reason  of  the  act^  it  must  be  oon- 
sidered  as  between  the  heir  and  the  hospital,  [(ja.  devisee?]  as  part  of 
the  real  estate  undisposed  of,  and  must  be  for  his  benefit/' 

In  the  next  case,  of  Gravenor  v,  HBllum,  (n)  a  testator  devised  to 
OmTwior*.  ^^  executors  and  their  heirs  a  messuage  in  Ipswich,  sab- 
^^'^^'^  ject  to  the  annual  payments,  making  together  £10,  there- 

inafter given  and  forever  diarged  thereon,  and  all  otiier  his  real  estate,, 
in  trust  to  be  sold,  directing  the  moneys  arising  from  the  sale,  and 
his  personal  estate,  to  be  distributed  as  therein  mentioned.  The  tes- 
tator then  gave  the  £10  a  year  to  charity.  Lord  Camden  held  that 
the  heir  was  entitled.  '^  The  rule  as  to  real  estate  is,''  he  said,  *'  that 
where  the  intention  of  a  testator  is  to  devise  the  residue  exclusive  oT 
a  part  given  away,  the  residuary  devisee  shall  not  take  that  part  ii^ 
any  event.  If  he  had  said,  '  I  give  my  estates  over  and  above  the 
rent-charge,'  it  would  have  been  more  plain :  it  is  the  same  thing  aa 
if  he  had  so  expressed  himself.  The  rent-charge  is  severed  forever 
from  the  devise,  which  he  gives  to  the  residuary  legatees." 

So  in  Bland  v.  Wilkins,  (o)  before  Sir  Thomas  Sewell,  where  lands 
Bland  «.  wu-  ^^^  givcu  to  £.  N.  in  fee,  upon  condition  that  her  exec- 
^^'^  utors  or  administrators  should  pay  £10  to  a  charity.     His- 

Honor  held  that  the  £10  should  go  to  the  heir,  as  part  of  the  produce 
of  the  land  undisposed  of. 

The  authority  of  Arnold  t7.  Cliapman,  and  the  consequent  superiority 
Henchman «.  ^f  ^^^  heir's  claim,  was  recognized  by  Sir  J.  Leach  in 
Att..G«i.         Henchman  v.  Att-Gen.  {p)    Though  ultimately  the  L.  €• 

(n)  Amb.  643, 1  B.  C.  G.  61,  n.  customary  heir  or  next  of  kin,  and  the 

(o)  In  1782,  cited  1  B.  C.  G.  61.  question  was,  whether  the  £2000  belonged 

(p)  2  S.  &  St  498.    A  testator  devised  to  the  devisee,  the  lord  of  the  manor,  or 

certain  copyhold  lands    to  W.  H.,  his  the  crown.     Sir  J.  Leech,  V.  G.,  oonsid- 

heirs  and  assigns,  upon  condition  that  he  ered  Arnold  v.  Ghapman  to  be  a  decisive 

within  one  month  after  the  decease  of  the  authority  against  the  devisee ,  and  that 

testator,  paid  to  his  (the  testator's)  execu-  the  lord  of  the  manor  could  not  be  enti- 

tors  a  sum  of  £2000,  which  he  desired  tied  to  it,  as  he  takes  only  projOer  d^ee- 

should  be  taken  as  part  of  his  personal  turn  tenentUy  and  here  he  had  a  tenant, 

estate,  and  disposed  of  in  the  same  man-  and  had  received  his  fine  upon  admit* 

ner;  and,  after  giving  certain  legacies,  tance.    His  Honor  observed,  that^  if  there 

he  disposed  of  the  residue  of  his  personal  had  been  next  of  kin,  a  question  might 

estate,  including  the  £2000,  in  favor  of  have  been  raised,  whether  the  testator 

charities.      The   testator    died    without  did  or  did  not  intend  that  this  sum  o£ 
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held  "^the  charge  to  be  extinct  for  the  benefit  of  the  devisee  of  the 
land,  jet  the  adjudication  on  the  appeal  was  founded  on  special  cir- 
cumstanceSy  and  did  not  touch  the  general  doctrine. 

[It  will  be  observed  that  in  Arnold  17.  Chapman  and  Henchman  v. 
Att-Gren.,  the  gift  of  the  monej  to  the  executors  was  otwervauonB 
eood.  and  miirht,  as  Lord  Hardwicke  observed,  be  wanted  chapman  «^d 
for  debts,  and,  in  this  view,  was  well  severed  from  the  HaUum. 
estate,  and  not  merely  a  charge  upon  it.  {q)    In  Gravenor  v.  Hallum, 
the  annual   payments  were  expressly  treated  as  exceptions,  and  not 
charges.     In  Bland  v.  Wilkins,  the  grounds  of  the  determination  are 
not  known.    None  of  these  cases,  therefore,  are  authorities  that  the 
benefit  of  a  charge,  the  gift  of  which  is  void  ab  initio,  falls  to  the  heir. 

We  now  come  to  the  cases  where  the  decision  was  in  favor  of  the 
devisee  of  the  land,  all  of  which  will,  it  is  conceived,  be  found  to  be 
cases  of  mere  charges.]  ^ 

£2000  ahould  have  all  the  same  qaalities  be  raised  hj  the  aid  of  the  oourt^  who^ 

as  if  it  had  been  personal  estate  at  his  though  it  woold  assist  the  heir  if  there 

death.    There  being  no  next  of  kin,  the  had  been  one,  woold  not  have  lent  itself 

crown  took,  bj  force  of  its  prerogative;  to  the  crown.    [As  to  which  see  above, 

if  real  estate,  because  there  was  no  cus-  p.  *68,  n.  (q) 

tomary  heir,  if  personalty,  because  there        (q)  But  see  Tucker  v.  Kajess,  4  K.  & 

was  no  next  of  kin.    On  appeal  [3  My.  &  J.  339.] 

K.  485],  Lord  Brougham  considered  that,  6  See,  also,  1  Boper  on  Leg.  500 ;  2 
though  the  crown  might  take  personalty  Bedf.  on  Wills  172.  See  Macknet  9. 
as  bona  vacantia,  it  could  not  take  real  Macknet,  9  G.  E.  Or.  (N.  J.)  277 ;  Bird- 
estate  except  by  escheat ;  which  had  no  sail  v.  Hewlett,  1  Paige  32 ;  Harris  v, 
place  here,  because  copyholds  must  es-  Fly,  7  Paige  421 ;  Morris  v.  Jameson,  2 
cheat  (if  at  all)  .to  the  lord.  He  thought  Penr.  &  W.  399  ;  Spenoe  v.  Bobins,  6 
that  it  was  not  material  whether  the  sum  Gill  &  J.  507  ;  Helms  v.  Frandsous,  2 
was  considered  to  be  excepted  out  of  the  Bland  Ch.  544,  560.  Li  Birdsall  9.  Hew- 
devise,  and  therefore  devolving  to  the  lett,  nbi  supra,  Chancellor  Walworth  says : 
heir,  as  in  Arnold  v.  Chapman,  or  as  a  '*  It  is  undoubtedly  a  general  rule  that 
charge  upon  it,  and  therefore  failing  for  legacies  charged  upon  the  real  estate  and 
the  benefit  of  the  devisee  of  the  land,  as  payable  at  a  future  day  are  not  vested 
in  Jackson  v.  Hut  lock ;  because,  as  there  and  become  lapsed,  if  the  legatee  dies 
was  no  heir,  and  as  neither  the  lord  (he  before  the  time  of  payment  arrives.  This 
having  a  tenant  to  perform  his  services),  rule  was  at  first  adopted  without  any  ex- 
nor  the  crown  could  take  by  esche&t,  and  ceptions  and  in  direct  opposition  to  that 
as  the  holding  it  to  be  personalty  was  out  which  existed  in  relation  to  legacies 
of  the  question,  his  lordship  considered  payable  out  of  the  personal  estate.  This 
that  the  eesfvt  que  trust  had  failed,  and  was  done  for  the  benefit  of  the  heir  at 
that  the  devisee  of  the  land  had  the  law,  who  was  a  particular  favorite  of  the 
benefit  of  the  extinction  of  the  charge  by  English  courts.  J  am  not  aware  that  it 
the  necessity  of  the  case.  His  lordship  has  ever  been  extended  to  a  case  where 
observed,  too,  that  the  money  could  not  the  estate  was  given  to  a  stranger  upon 
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Thus^  in  JaokBon  v.  Hurlock,  (r)  A  devised  to  B  and  her  helra 
Decisions  in       Certain  manors,  chareed  with  the  payment  of  any  sum 

favor  of  the  '  o  r  J  ^ 

^vtoee  of  Dot  exceeding  £10,000  to  such  person  as  he,  by  any  letter 
oharged.  or  Writing  to  be  left  with  her,  should  appoint     By  a 

writing  so  left,  he  charged  on  the  estate  {inL  aL)  several  sums  to  char- 
jaokson  «.  itablc  and  superstitious  uses,  amounting  to  about  £6000. 
Huriodk.  Lord  Northington  *held  that  these  void  legacies  most 

sink  into  the  estate,  for  the  benefit  of  the  devisee.  It  had  been  ai^oed 
at  the  bar,  he  said,  upon  a  mistake,  as  if  the  testator  had  intended,  at 
all  events,  to  take^  £10,000  out  of  the  estate ;  whereas  he  meant  the 
reverse.  A  sum  not  exceeding  £10,000  had  put  a  charge  upon  the 
estate  which  could  not  take  place. 

So,  in  Barrington  v.  Hereford,  decided  by  Lord  Bathurst;  whidi, 
Bmrington  v.  according  to  a  very  short  statement  by  a  reporter  of  a 
Hereford.  subsequcut  pcrfod,  («)  sccms  to  have  been  a  bequest  of 
£1000  to  be  laid  out  in  land,  in  trust  for  B,  charged  with  an  annual 
sum  to  a  charity.  It  is  said  that  the  M.  B.  gave  it  (i.  e.  the  annual 
sum)  to  the  residuary  legatee,  but  that  the  Chancellor  decided  in  fisivor 
of  the  specific  devisee,  as  arising  out  of  the  estate.  Sir  B.  P.  Arden, 
M.  B.,  in  Kennell  v,  Abbott,  (Q  said,  ^^  that  Lord  Bathurst  first  thonght 
the  heir  entitled,  upon  the  cases  of  Cruse  v.  Barley,  (u)  and  Arnold  v. 
Chapman ;  but  afterwards  his  lordship  changed  his  opinion,  and  U  ia 
now  perfeoUy  aMedy  that  if  an  estate  is  devised,  charged  with  legacies, 
and  the  legades  fail,  no  matter  how,  the  devisee  shall  have  the  benefit 
of  it,  and  take  the  estate.'^ 

So,  in  Baker  v.  Hall,  (x)  where  the  testator  gave  to  the  minister  or 
clergjmian  of  a  certain  parish,  foreverySn  annuity  or  rent- 
charge  of  £35,  to  be  issuing  out  of  a  certain  messuage,  Ac», 
for  a  charitable  purpose,  with  a  power  of  distress.  He  then  devised 
the  premises,  (jsubjeot  to  the  annuity,)  upon  certain  trusts ;  and  devised 
all  the  residue  of  his  real  and  personal  estate  not  therein  before  disposed 
of,  upon  other  trusts.  The  question  was,  whether  the  annuity,  the  devise 
of  which  was  void,  went  to  the  residuary  devisee,  or  to  the  specific 
devisee  of  the  lands.     Sir  W.  Grant  said,  that  the  testator  appeared  to 

the  express  condition  that  he  paid  the  263. 
legacy  charged  thereon ;  and  the  rale  has        («)  1  B.  C.  C.  61. 
long  since  been  much  narrowed  down,        (0  4  Yes.  811. 
even  as  between  the  legatees  and  the  heir        (u)  3  P.  W.  20,  stated  po&t  ch.  xix 

at  law."  J  5. 
Xr)  Amb.  487,  better  reported  2  Ed.        (x)  12  Vee.  4^. 
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have  expresdy  excepted  the  armiiity  out  of  the  residue  of  his  estate;  and 
could  never  have  had  it  in  contemplation  that  it  should  go^  in  any 
cveut^  to  the  residuary  devisee ;  and  he  decided  that  it  sunk  for  the 
benefit  of  the  specific  devisee.  [It  will  be  observed^  that  the  annuity 
was  not  an  exception  out  of  the  estate  out  of  which  it  was  to  issue : 
that  estate  was  devised  subject  to  it ;  in  other  words  it  was  a  mere 
charge.  According  to  the  law^  as  settled  at  the  present  day,  there 
could  not  be  a  doubt  that  the  residuary  devisee  would  have  no  claim, 
for  the  authorities  (y)  clearly  show  that  a  de*claration  of  trust  in  favor 
of  a  charity  avoids  the  devise  of  the  legal  estate ;  a  rent^oharge,  there- 
fore, devised  as  in  the  above  case,  never  could  have  existence,  and  con- 
sequently could  not  form  the  subject  of  claim  by  any  person.  (2) 

In' Cooke  t?.  The  Stationers'  Company,  (a)  Sir  J.  Leach,  M.  R.,  dis- 
tinguished between  a  charcre  and  an  exception :  and  beinir  Oooke«.  Ste- 
of  opinion,  that  the  legacy,  in  the  case  before  him,  was  a  pany. 
charge,  held  that  the  devisee  was  entitled.  He  observed,  that  the 
devise  being  upon  condition  to  pay  the  legacies  made  no  difference, 
being  no  more  than  a  charge  of  the  legacies ;  consequently  Bland  v, 
Wilkins  (6)  must  be  considered  as  overruled. 

So,  in  Ridgway  v.  Woodhouse,  (0)  where  a  testator  devised  real  estate 
in  trust  for  his  wife  for  her  life;  but  in  case  his  wife's  Bid^way  «. 
sister  should  reside  with  her,  he  directed  his  trustees  to 
retain  out  of  the  rents  £100  for  every  day  of  such  residence,  and  pay 
the  same  to  a  charity.  Lord  Langdale,  M.  R.,  said  r  '^  The  direction  to 
pay  to  the  charity  is  void,  and  consequently  the  direction  to  retain,  so 
iar  as  it  was  intended  to  operate  for  the  benefit  of  the  charity,  was  also 
void,  and  had  no  effect ;  and  that  purpose  failing,  I  think  the  direc- 
tion to  retain  must  fail  altogether.'' 

The  point  under  consideration  was  much  discussed  in  In  re  Cooper's 
Trusts,  {d)  in  which  there  was  a  specific  devise  on  trust  jq  „  ck>oper*t 
in  the  first  place  to  raise  a  sum  of  money  by  sale  or  ^^'™"*^ 


[(y)  AnU  p.  ♦226.] 

(f)  The  remark  in  the  text  also  ap- 
plies to  Lord  Eldon's  observations,  3 
Dow  215,  216.  If  the  trust  of  the  term 
had  been  to  raise  money  for  charity,  the 
term  itself  would  have  been  void,  and 
the  estate  discharged. 

(a)  8  My.  &  E.  262. 

(6)  Anti  p.  *347. 

le)  7  Beav.  437. 


(d)  28  L.  J.,  Gh.  25,  4  D.,  M.  A  G. 
757.  See  also  Carter  v.  Haswell,  3  Jur. 
(N.  a)  788,  26  L.  J.,  Ch.  576 ;  Tucker  v, 
Kajess,  4  K  &  J.  339;  Sutcliffe  v.  Cole, 
3  Drew.  135;  Heptinstall  v.  Gott,  2  J.  & 
H.  449;  In  re  QuloVs  Trusts,  IJ.  &  H. 
667,  where  an  accumulation  of  rent»  being 
stopped  bj  statute,  the  excess  was  held 
to  sink  in  the  estate. 
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otherwise ;  and  after  raising  as  aforesaid^  the  estate  was  to  be  in  tmsi 
for  the  testator's  son  and  his  issue;  it  >vas  then  directed  that  the 
money  should  go  to  the  testator's  daughter  for  life,  and  afterwards  to 
her  children.  Then  followed  a  residtiary  devise.  The  daughter  sur- 
vived the  testator,  but  died  without  ever  having  had  a  child.  Sir  W. 
P.  Wood,  V.  C,  treated  the  distinction  between  an  exception*  and  a 
charge  as  settled ;  the  question  was  to  which  head  the  case  before  him 
belonged.  He  said  he  '^  did  not  find  a  case  deciding  that  a  gift  so 
circumstanced  as  that  had  been  held  to  be  an  exception.''  (e) 
hSfftoSSS  *These  principles  were  applied  by  Sir  R.  Ejndersley,. 
um  <teviwe.  V,  C.  without  hesitation  to  the  case  of  failure  by  lapse.(/) 
Where  personal  property  is  bequeathed  to  A  and  the  heirs  of  his 
Whether  be-  body,  and  in  case  of  failure  of  issue  of  A,  then  to  B^ 
to  A  and  the      (which.  as  IB  wcll  Settled,  is  an  absolute  ttiti  to  A,  if  he 

helnofhis  ^         .  ,  \  .     . 

body,  remain-    survive  the  testator.)  it  is  undetermined  whether,  if  A  die 

der  to  B,  lames  .  •        i      i  /•    .  t*  t 

bj  death  of  A.  without  issuc  m  the  lifetime  of  the  testator,  the  gift  to  B 
will  take  effect.7     If  we  consider  that  the  gift  to  A,  if  he  survive  the 

(e)  In  Tucker  v,  Kayess,  rap.,  the  V.  G.  eonira, 
said  he  still  adhered  to  this  observation,        (/)  Sutclifie  v.  Cole,  3  Drew.  185. 
which  he  cited  as  follows: — "I  do  not        7.  And  in  general,  a  remainder  over 

find  a  single  case  in  the  books  where  a  turn  on  the  death  of  A,  without  issue,  does  not 

of  money  to  be  paid  otUofan  eskUe  has  eyer  lapse  hj  reason  of  A*s  dying  without  issue 

been  held  to  be  an  exception."     The  before  the  testator.    See  2  Bedf.  on  Wills 

yaiiation  is  not  immaterial :  for  in  the  sub-  171 ;  Theobald  on  Wills  444 ;  Armstrong 

sequent  case  of  Heptinstall  v.  Qott,  eup.,  v,  Armstrong,  14  B.  Hon.  333 ;  Brown  v. 

the  y.  C,  referring  to  In  re  Cooper^s  Brown,  1  Dana  39 ;  Goddard  «.  May,  10^ 

Trusts,  said,  "  If  any  child  had  ever  been  Mass.  468 ;   Norris  v.  Bejea,  13  K.  Y. 

in  existence,  I  apprehend  that  the  prin-  273 ;  Jackson  v.  Merrill,  6  Johns.  185 ; 

dple  of  Arnold  v.  Chapman  would  have  Mebane  v,  Womack,  2  Jones  £q.  293 ; 

applied,'' — i,  e.  that  if  the  daughter  and  Bujac's  Appeal,  76  Penna.  St  27 ;  Dun* 

her  child  had  afterwards  died  in  the  tes-  lap  «.  Dunlap,  4  Desaus.  314.    So,  too,  a 

tator's  lifetime,  and  the  gift  had  thus  remainder  over  on  A's  death,  where  A 

failed  by  lapse,  the  case  would  have  been  dies  before  the  testator.    Wms.  Ex'rs  (6th 

one  of  exception,  and  that  the  charge  Am.  ed.)  1321 ;  Billingsley  o.  Harris,  17 

would  not  have  sunk  for  the  benefit  of  the  Ala.  214 ;  West  t*.  Williams,  15  Ark.  682; 

specific  devisee.    And  it  appeal's,  in  fact,  Prescott  v,  Prescott,  7  Mete.  141 ;  Kuhn 

from  the  V.  C's  judgment  in  In  re  Coop-  v.  Webster,  12  Gray  3 ;  Yeaton  v.  Roberts, 

er's  Trusts,  that  if  a  testator  makes  a  dis-  8  Foster  459 ;  Macknet  v.  Macknet,  9  C. 

position  of  the  money,  in  terms  complete,  E.  Gr.  (N.  J.)  277 ;  Downing  v.  Maishall, 

in  favor  of  a  person  or  persons  in  eette  23  N.  Y.  366;  Lawrence  v,  Hebbard,  1 

during  his  life,  and  legally  competent  to  Bradf.  252 ;  Goodall  v,  McLean,  2  Bradf. 

take,  the  Y.  C.  would  hold  the  case  to  be  306;    Mowatt  v.  Carow,  7   Paige   32S; 

one  of  exception.    Sed  qu, ;  and  Sutclifie  Adams  v.  Gillespie,  2  Jones  £q.  244 ; 

r.  Cole,  tn/.,  which  was  a  case  of  lapse,  is  Holderby  v.  Walker,  3  Jones   Eq.  40; 
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testator,  is  absolate  only  because  the  gift  to  B  is  too  remote,  then,  it 
would  seem,  since  questions  of  remoteness  are  to  be  considered  with 
r^ard  to  the  state  of  facts  at  the  death  of  the  testator,  and  not  at  the 
date  of  his  will,  (^)  that  the'  gift  to  B  is  not  open  to  the  objection  of 
remoteness,  and  is  therefore  good.  In  Brown  v.  Higgs,(A)  Lord 
AlvaiiTqr  seemed  to  entertain  no  doubt  that  th.G'gi£t  to  B  would  take 
effect,  whether  A  died  without  issue  or  not ;  but  in  Harris  v,  Davis,  (i) 
Sir  J.  K.  Bruce,  Y.  C,  thought  such  a  gift  bad.] 

The  doctrine  of  lapse  has  been  modified  by  the  act  1  Yict.,  c.  26,  in 
three  important  particulars.  First,  by  section  25,  which  stat.  i  viot.,  c. 
provides, ''  That  unless  a  contrary  intention  shall  appear  otMe  oom- 
by  the  will,  such  real  estate  or  interest  therein  as  shall  be  or  void  deviM» 
comprised  or  intended  to  be  comprised  in  any  devise  in  aM^u»ry  devise, 
such  will  contained,  which  shall  fail  or  be  void  by  reason  of  the  death 
of  the  devisee  in  the  lifetime  of  tiie  testator,  or  by  reason  of  such 
devise  being  contrary  to  law,  or  otherwise  incapable  of  taking  effect,, 
shall  be  included  in  the  residuary  devise  (if  any)  contained  in  such 
will.'' 8 

Ware  «.  Fisher,  2  Yea.  57S ;  Colbum  v.  demtes  to  the  heir.    Bobersoii  v.  Bobersotv^ 

Hadlej,  46  Vt.  71 ;  Goates  Street,  2  Ashm.  21  Ak.  273 ;  Word  v.  Mitchell,  32  Ga. 

12.    So,  too,  in  In  re  Speakman,  4  L.  R,  623;    Haghes   v.   Allen,  31    Ga.   489^ 

Ch.  D.  620.    But  where  the  original  de-  Thweatt  v.  Bedd,  50  Ga.  181;   Gore  t;. 

▼ise  was  void,  because  made  to  a  slave,  Stevens,  1  Dana  206;  Jones  v.  Letcher^ 

the  limitation  over  on  his  death  was  held  13  B.  Mon.  373 ;  Cunningham  v.  Cun> 

to  be  void  also,  Jackson  v,  Collins,  16  B.  ningham,  18  B.  Mon.  22 ;  Trippe  v.  Fra- 

Mon.  221.  sier,  4  Harr.  &  J.  446 ;  Hajden  v,  Stough- 

(g)  AtUe  p.  *254.  ton,  6  Pick.  628 ;  Lombard  v.  Boyden,  5^ 

(A)  4  Ves.  717;  and  see  Mackinnon  v.  Allen  249 ;  Thajer  v.  Wellington,  9  Allen 

Peach,  2  Kee.  556;  Donn  v.  Penny,  1  283;  Prescott  r.  Prescott,  7  Mete,  141- 

Mer.  22,  23.  Hamberlin  v.  Terry,  1  Smed.  &  M.  Ch. 

(t)  1  Coll.  416.  589;  TindaU  v.  TindaU,  9  C.  E.  Gr.  (N. 

8.  There  is  a  statute  in  Virginia  simi-  J.)  612 ;  Macknet  v,  Macknet,  9  C.  E.  Gr. 

lar  to  section  25,  above  cited,  (Code,  1873,  (N.  J.)  277 ;  Tucker  v.  Tucker,  5  N.  Y. 

ch.  118,  i  14,)  and  perhaps  in  some  other  409 ;  Banks  v.  Phelan,  4  Barb.  80;   King 

states.    See  Battle's  Rev.  (N.  C,  1873,)  v,  Woodhull,  3  Edw.  79;  King  v.  Strong, 

p.  847,  i  7;  also  in  Kentucky,  by  Gen.  9  Paige  94;  Van  Kleeck  v.  Dutch  Church, 

SUts.  1877,  p.  336,  }  20,  it  is  provided  6  Paige  600 ;  S.  C,  20  Wend.  457 ;  Tay- 

tliat  void  and  lapsed  l^^es  shall  not  lor  v.  Lucas,  4  Hawkes  215;    Powell  v. 

fall  into  the  residue.    In  the  absence  of  Slocnmb,  2  Murph.  326 ;  Lovett  v.  Lovett, 

all  statutory  provision  the  rule  of  the  31  Leg.  Lit.  (Pa.)  349;  Woolmer's  Es- 

common  law  has  been  adopted  in  many  tate,  3  Whart.  477;  Dom.  &  For.  Mish. 

states  that  void  and  lapsed  legadn  go  to  Appeal,  30  Penna.  St  425 ;  Defoid  v^ 

the  residuary  legatee,  but  void  and  lapsed  Deford,  36  Md.  168 ;  Lea  v.  Brown,  S 
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Under  this  enactment^  the  gift  .of  a  sam  forming  an  exception  oat 

of  real  estate  to  a  person  who  dies  in  the  testator'^  lifetime,  or  the  gift 
of  which  is  void  ab  initio^  [will  enure  for  the  benefit  of  the  residoaty 

Jones  Eq.  141 ;  Hays  v.  Wright,  43  Md.  roll,  8  Horr.  &  McH.  333.    Where  one 
122 ;  Cox  V.  Hanris,  17  Md.  23 ;  Lindsaj  of  five  legatees  died  and  three  of  the 
V.  PleasantB,  4  Ired.  Eq.  320 ;  Hatcher  v,  other  legacies  were  adeemed,  it  was  hdd 
Robertson,  4  Strobh.  Eq.  179 ;  lingan  v.  that  the  fifth  legatee  took  the  residiie 
Carroll,  8  Harr.  &  McH.  333;   Fisk  v.  of  the  personal  estate,  Gray  «.  Bailey, 
Att-Gen.,  4  L.  R,  Eq.  521 ;  Hoare  «.  42  Ind.  349.    But  if  the  residue  is  onlj 
Osborne,  1  L.  B.,  Eq.  585,  as  to  per-  partial  in  its  nature,  a  lapsed  l^gacj  will 
eonal  property.    See  4  Kent  541.    And  as  not   fall    into    it»    Bimms   «.   Gairot,  1 
4o  devises  of  real  property  see  Greene  v.  DeT.  &  Bat.  Eq.  393.    A  lapsed  legacy 
Dennis,  6  Conn.  304,  where  Hosmer,  C.  is  mt)ro  readily  included    in  a  rendu- 
J.,  says :    **  In  relation  to  real  estate  it  is  ary  clause  than  one  which  is  Toid  for 
an  established  principle  that  in  case  of  a  being    against   the   policy  of  the    law, 
lapsed  devise,  the  estate  does  not  vest  in  Allison   v.  Allison,    8   Jones   Eq.  230. 
the  residuary  devisee,  but  descends  to  the  The  question  has  been  frequently  raised 
heir  at  law.    *    *    *    The  case  of  Crane  whether  the  statute  enabling  a  testator  to 
r.  Crane,  2  Boot  487,  scarcely  requires  devise  after-acquired  lands  has  not  done 
being  mentioned  by  way  of  exception,  as  away  with  the  distinction  between  leg»- 
it  was  little  discussed  and  without  the  cies  and  devises^  and  whether  gifb  of  both 
citation  of  any  authority."    To  the  same  kinds  do  not  now,  on  lapse  or  fiulnre,  go  to 
efi*ect  see  Brewster  v.  McCall,  15  Conn;  tlie  residuary  legatee  or  devisee.    This 
297 ;  Bemington  v.  American  Bible  Soc.,  has  been  affirmed  in  Thayer  v.  Welling- 
44  Conn.  672;  Adams  «.  Bass,  18  Ga.  ton,  9  Allen  283;  Prescott  «.  Presoott,  7 
130;    Starkweather  v,  American    Bible  Mete.  145r;  Shrove  v.  Shreve,  2  Stoc^ 
Soc.,  72  ni.  50;  Woods  ir.  Woods,  1  Mete  389,  m  the  words  of  ^Vniliamson,  C: 
(Ey.)  515;  Lingan  «.  Carroll,  3  Harr.  &  **  Generally  speaking  whero  a  specific  de- 
McH.  333 ;  Carpenter  v.  Heard,  14  Pick.  viM  fails  on  account  of  its  being  void  a( 
449;  Thorn  v.  Coles,  3  Edw.  330;  James  indiio,  the  property  so  devised  will  go  to 
V.  James,  4  Paige  115 ;  Hawley  «.  James,  the  heir  at  law.    *    *    *    As  this  prin- 
5  Paige  318 ;   Van  Cortlandt  v.  Kip,  1  dple,  as  the  authorities  state^  follows  from 
Hill  (N.  Y.)  590,  affirmed  7  Hill  346;  the  fact  that  the  devisor  can  only  devise 
Oill  V.  Broower,  37  N.  Y.  549 ;  Coates  the  land  to  which  he  is  actually  entitled 
Street,  2  Ashm.  12 ;  Murray  v.  Yard,  34  at  tlie  time  of  making  his  will,  a  question 
Leg.  Int.  (Pa.)  13.    The  contrary  of  the  might  arise  how  far  in  New  Jersey  it 
above  rule  has  been  held,  as  to  personal  should  be  considered  applicable  to  after- 
property,  in  Bendall  v.  Bendall,  24  Ala.  acquired  lands,  since  by  the  statate  of 
:295 ;  Silcox  v.  Nelson,  24  Ga.  84 ;  and  as  1851  the  distinction  between  real   and 
to  real  property,  in  Crane  v.  Crane,  2  personal  estate  in  this  particular  is  abol- 
Boot  487,  overruled  in  Greene  v.  Dennis,  ished.''    So,  too,  in  Smith  v.  Cuxtis,  6 
^  Conn.  304.    In  Feiguson  v.  Hedges,  1  I>utch.  345,  Chief  Justice  Whelplej  says: 
Jlarring.  (Del.)  524,  a  distinction,  not  "The  doctrine^  that  real   estate^  when 
«iipportedby  authority,  was  made  between  lapsed  as  a  devise,  went  to  the  heir  at 
lapsed  and  void  devises,  the  latter  being  law  and  not  to  the  residuary  legatei^  was 
held  to  go  to  the  residuary  devisee,  the  founded  on  the  doctrine  that  the  will  did 
'  former  to  the  heir,  but  see,  covUra,  Greene  not  pass  after-acquired  property.    ^  *   * 
«.  Dennis,  6  Conn.  292 ;  Lingan  «.  Car-  If  the  reason,  on  which  the  rule  rested. 
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devisee.]  If,  however,  the  will  does  Dot  contain  an  operative  residuary 
devise,  or  the  sum  [excepted]  affeots  the  ^property  oomprised  in  the 
residuary  devise,  [such  sum  falls  to  the  heir.  Of  course  the  act  has 
DO  bearing  on  the  question  whether  the  sura  be  an  exception  or  simply 
a  charge ;  nor  does  it]  apply  to  the  class  of  cases  first  noticed,  in  which 
the  gift  of  a  sum  of  money  charged  upon  land  on  a  contingenqr,  is 
defeated  by  the  failure  of  the  event,  (whether  it  be  the  decease  of  the 
object  before  a  certain  age,  or  otherwise,)  and  not  by  lapse. 

The  next  alteration  in  regard  to  lapse  relates  to  devises  in  tail,  as  to 
which  section  32  provides,  "  That  where  any  person  to  JJ?^"  **•  ** 
whom  any  real  estate  shall  be  devised  for  an  estate  tail,  or  ^SuTui^^ 
an  estate  in  quasi  entail,  shaU  die  in  the  lifetime  of  the  ^•^*'^  ^^^ 


htm  been  remored  hj  making  the  will  all  other  legacies  which  might  fail  bj  the 
speak  as  to  afier<icquired  property,  as  if  death  of  the  legatees  or  from  inherent  de> 
made  at  the  death  of  the  testator,  the  dis-  iects.  The  will  midoabtedly  becomes  ef- 
tinction  between  a  lapsed  devise  and  a  fective  at  the  death  of  the  testator  and  not 
h^psed  legaoj  should  not  be  kept  up."  before^  bat  then  it  declares  his  intentions 
80,  too,  Van  Kleeck  0.  Dutch  Church,  20  and  thej  should  prevail,  if  sufficiently  in- 
Wend.  457 ;  Patterson  v.  Swallow,  44  dicated."  The  rule,  however,  is  to  be  re- 
Penna.  St  4S7.  Strong,  J.,  says,  how-  membered,  that  when  the  gift  that  Itfpses 
ever,  in  Waring  «.  Waring,  17  Barb.  552 :  is  a  gift  of  residue,  it  does  not  fall  into^ 
**  It  has  been  long  and  very  properly  set-  the  residue,  but  goes  to  the  heirs,  or  next 
tied  that  a  lapsed  devise  does  not  enure  of  kin,  as  the  case  may  be,  since  the  very 
to  the  benefit  of  a  residuary  devisee  and  nature  of  the  gift  excludes  all  idea  of  an 
the  land  of  course  descends  to  the  heir  at  intention  on  the  part  of  the  testator  that 
law.  The  rule  is  not  changed  or  at  all  it  should  pass  to  the  remaining  residuary 
affected  by  the  provision  in  our  revised  legatees  or  devisees.  See  Hamlet  v.  John- 
statutes  that '  every  will,  which  shall  be  son,  26  Ala.  557 ;  Sohier  v.  Inches,  12 
made  by  a  testator  in  express  terms  of  all  Gray  385 ;  Goldthwaite  v.  Lewis,  10  G. 
his  real  estate  or  in  any  otiier  terms  de-  K  Or.  (N.  J.)  353 ;  Hand  v.  Marcy,  1 
noting  his  intention  to  devise  all  his  real  Stew.  (N.  J.)  59 ;  Floyd  v.  Barker,  1 
property,  shall  be  construed  to  pass  all  Paige  480 ;  De  Peyster  «.  Olendining,  8 
the  real  estate,  which  he  was  entitled  to  Paige  295 ;  Chapeau's  Estate,  1  Tuck, 
devise  at  the  time  of  his  death.'  (2  B.  410 ;  Craighead  v.  Given,  10  Serg.  A  B. 
S.  57,  2  5.)  The  revisers  stated  that  their  851 ;  Williams  v.  Neff,  52  Penna.  St  826; 
object  was  to  pass  subsequently  acquired  Beed's  Estate,  82  Penna.  St  428 ;  Frazier 
land.  Both  devise  of  real  estate  and  be-  v.  Frazier,  2  Leigh  642 ;  Wisner  v.  Bar- 
quest  of  personal  property  are  now  as-  net,  4  Wash.  C.  G.  631.  But  this  excep- 
similated  so  £ur  as  they  may  include  in-  tion  as  to  residuary  gifts  does  not  apply 
termediate  acquisitions.  In  this  particular  if  the  gift  is  to  a  daas  as  joint  tenants, 
they  effectuate  the  intentions  of  testators  and  in  this  case  those  surviving  at  the 
and  are  therefore  reasonable.  But  I  could  testator's  death  take  the  whole  residue. 
never  discover  any  substantial  reason  for  See  Smith  v.  Curtis,  5  Dutch.  345  ^  Bob- 
the  original  establishment  of  the  rule  inson  «.  Martin,  2  Yea.  525 ;  Groas*  E»-: 
that  a  residuary  bequest  should  include  tate^  10  Penna.  St.  360. 
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testator^  leaving  issae  who  would  be  inheritable  under  sach  entail,  and 
any  such  issue  shall  be  living  at  the  time  of  the  death  of  the  testator, 
such  devise  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the  testator,  nnleas 
a  contrary  intention  should  appear  in  the  will/^ 

The  third  and  remaining  alteration  concerns  gifts  to  the  children  or 
f(eotion88.  Other  issue  of  the  testator,  as  to  which  section  33  declares, 
Srt^udti  "  That  where  any  person,  being  a  child  or  other  issue  of 
S^airt  who  the  testator,  to  whom  any  real  or  personal  estate  shall  be 
Lotto ui^.  devised  or  bequeathed,  for  any  estate  or  intei^st  not  deter- 
minable at  or  before  the  death  of  such  person,  shall  die  in  the  lifetime 
of  the  testator,  leaving  issue,  and  any  such  issue  of  such  person  shall 
be  living  at  the  time  of  the  death  of  the  testator,  such  devise  or 
bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  will/'  ^ 


9.  This  83d  section  of  the  act  of  1  Vict,  where  legatee  or  devisee  dies  after  the 

c  26,  has  been  re-enacted  in  many  of  the  execution  of  the  will,  and  not  to  TQid 

«tates:  l^^es,  where  he  dies  before  the  ezecQ- 

Atabama-'Ci}de,  11606;  Jones «.  Jones,  tion  of  the  will.    See,  also,  Yoong  e. 

37  AU.  646.  Bobinson,  11  GUI  A  J.  828. 

Omneeeicut— Laws  of  1838,  p.  245.  MattaehuBeUi—QeQ.  State.  I860,  p.  479, 

Jtttnau— Bev.  Stat.  1874^  p.  419,  8  11-  2  28:  applies  to  child  or  other  i«latiTe 

IndiaMr-2  Bev.  Stat  1876,  p.  573,  {  of  the  testator.     See  Fisher  «l  Hill,  7 

13.    See  Clendining  v.  dymer,  17  Ind.  Mass.  86;  Warner  e.  Beach,  4  Graj  162; 

155.  ^Bty  e.  Oark,  101  Mass.  36 ;  and  a  step- 

KansoM — Gen.  Stats.  1877,  2  5734 :  ap-  son  is  not  within  the  provisions  of  thii 

plies  to  child  or  other  relative  of  testator,  act,  Kimball «.  Story,  108  Mass.  382. 

Joioa— Code  1873,  2  2337  :  appUes  to'  JfiBsMppt— Bev.  Code  1871,  {  2S91: 

any  legatee  or  devisee,  whether  child  or  applies  only  to  chOd  or  descendant  of 

not  testator. 

KerUuehf—Qen,  Stats.  1877,  p.  336,  ch.  Jtftnouri— Bev.  Stat  1856,  p.  1669,  2 

113,218:  general  application  to  all  legap  12:  applies  to  child  or  other  relative, 

tees  and  devisees  dying  before  or  after  See  Jamison  v.  Hay,  46  Mo.  546 ;  Gnitv 

the  execution  of  the  will.    See,  too,  Car-  v.  Gordon,  17  Mo.  408. 

son  V.  Carson,  1  Mete  (Ey.)  300 ;  Dazey  New  Hati^tre— Bev.  Stats.  184^  ch. 

V.  Killam,  1  Duv.  403 ;  Dunlap  v.  Shreve,  156,  2  2. 

2  Duv.  335.  New  Jers^-B^v.  Stat.  1874^  p.  1246,  J 

Maine— Rev.  Stat  1871,  p.  564,  2  10:  20:  applies  to  child  or  other  descendant 

applies  to  any  "relative  "  of  testator.  of  testator,  and  a  nephew  or  niece  is  not 

Mcaryland—1  Pnb.  Gen.  Laws  1860,  p.  indnded,  Van  Gieson  v,  Howard,  3  Habt 

686,  2  304:  applies  to  all  legatees  and  Ch.  462. 

devisees.    It  has  been  held  in  Billings-  New  Forib— 3  Bev.  Stat,  p.  65,  {  50: 

ley  V.  Tongue,  9  Md.  575,  above  cited,  that  applies  to  child  or  descendant  of  testator, 

tills  statute  (passed  in  1810)  applies  only  and  not  to  collaterals,  Hamlin  v,  Osgood, 
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It  will  be  observed  that  the  words  '^  such  issue/'  occurring  in  section 
S2y  admit  of  application  either  to  the  issue  inheritable  R«mariu  omm 
under  the  entail^  surviving  the  deceased  devisee^  or  the  82and*88. 
issue  inheritable  under  the  entail  generally,  whether  living  at  the 
death  of  the  devisee  or  not.  According  to  the  latter  construction,  if 
there  be  issue  living  at  the  death  of  the  devisee  or  legatee,  and  also 
issue  living  at  the  death  of  the  testator,  the  requisition  of  the  statute 
is  satisfied,  though  the  mme  issue  should  not  exist  at  both  periods. 
Thus,  if  lands  he  devised  to  A  in  tail,  who  dies  in  the  whether  nme 

iMue  miuA  be 

testator's  lifetime,  leaving  an  only  child,  and  such  child  iwingju  death 

Oi  oevieee  ahq 

afterwards  die  in  the  testators  lifetime,  leaving  issue  who,  of  teetator. 
or  any  of  whom,  survive  the  testator,  the  devise  would,  it  is  con- 
ceived, be  preserved  from  lapse.     In  section  33,  however,  there  is 
more  difficulty  in  adopting  a  similar  constniction ;  for  in  this  clause 

1  Bed!  409;  Van  Baren  v.  Dash,  80  N.    teetator,  BaboU  v.  Field,  9  B.  I.  266. 

Y.  393.    And  this  statute  has  been  held  South  CbroJtna— Bev.  Stats.,  ch.  86,  { 

to  apply  to  wills  executed  before  it,  the  13 :  applies  only  to  a  child  of  the  testator, 

testator's   death   taking  place   after   it,  jnmneswa— Comp.  Stats.  1871,  2  2196: 

Bishop  V.  Bishop,  4  Hill  (N.  Y.)  138.  applies  to  all  devisees  and  legatees  leaving 

See,  also,  on  this  point,  a  note  in  the  last  issue.    See  Strong  v.  Beady,  9  Humph, 

preceding  chapter.  168;   Bhodes  v.  Holland,  2  Yeig.  341; 

Ohu>—2  Stats.  (Sayler's  ed.)  946,  {  1 :  Allen  «.  Huff,  1  Yerg.  408 ;  Ford  v.  Ford, 

applies  to  child  or  other  relative  of  tee-  1  Swan  431 ;  Morton  v.  Morton,  2  Swan 

tator.  818. 

Oregonr-Bev.  Stats.  1874^  p.  789,  {  12:  Taan*— Paschal's  Big.  Laws  1873,  art. 

applies  to  child  or  other  relative.  5365,  p.  914 :  applies  to  child  or  other 

Penntylvania — Bev.  Stats.  1871,  p.  189,  descendant  of  the  testator. 

2  5 :  applies  to  diild  or  other  relative.  Vtrginia — Code  1873,  p.  911,  {  13 :  ap- 
See  Minter's  Appeal,  40  Penna.  St.  111.  plies  to  all  devimes  and  legatees  leaving 
See,  also,  Schiefielin  v.  Kessler,  5  Bawle  issue.  See  Wood  v,  Sampson,  25  Gratt 
115,  where  the  statute  was  held  to  apply  845. 

to  a  cestui  que  trust  dying  before  testator.  Vermcni — Gkn.  Stats.  1870,  p.  380,  2 

But  in  the  absence  of  issue,  the  devisee  28 :  applies  to  chOd  or  other  relative  of 

or  legatee  cannot  save  the  gift  fix>m  lapse  the  testator. 

by  making  a  wiU  disposing  of  the  same  West  Virginia— Code  1868,  p.  481, 2  12. 

CO  a   stranger,  Newbold  «.  Prichett,  2  TTisoonain— Bev.  Stats.  1858,  p.  581,  2 

Whart  46.    This  statute  does  not  apply  29:  applies  to  chUd  or  other  relative  of 

to  a  son-in-law,  Commonwealth  v.  Nare,  the  testator.     See   Lefler  v.    Bowland, 

lA8hm.242.  Phill.  £q.  143. 

Mode  Island— Fnh.  Laws,  p.  232,  2  8 :  And  these  statutes,  it  is  held,  apply  to 

applies  to  all  devisees  and  l^^atees  leav-  the  case  of  a  devisee  or  legatee  dead  at 

ing  lineal  descendants.     See  Moore  v,  the  time  the  will  was  made.  Nutter  v. 

Dimond,  5  B.  L  121.     But  the  statute  Vickery,  64  Me.  490;  Barnes  v.  Huson, 

does  not  apply  where  the  gift  is^zpressly  60  Barb  .598 ;  Minter's  Appeal,  40  Penna. 

to  such  of  a  class  as  shall  survive  the  St  111. 
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the  words  ^'sach  issue''  would  seem  in  strict  construction  to  applj^ 
^exclusively  to  the  issue  living  at  the  death  of  the  devisee  or  legatee. 
But  here,  also,  a  liberal  construction  [has  been]  adopted,  (i)  by  con- 
sidering the  word  '^  issue ''  to  be  used  as  nomen  ooUeotivwHf  namely,  as 
including  every  generation  of  issue,  and  not  merely  as  designating  the 
particular  individual  or  individuals  living  at  the  death  of  the  legatQ^ ; 
so  that  the  existence  of  any  person  belonging  to  the  same  Une  of  issae 
at  the  death  of  the  testator  will  suffice  to  prevent  the  lapse. 

Of  course  the  application  of  both  these  sections  is  excluded  where^ 
BiuMtmeiit        the  devise  in  tail  or  the  cnft  to  the  testator's  child  or  iasne 

flf^ffg  not  upbiw  ^ 

d ^^ncSjiiiMo.  ^  expressly  made  contingent  on  the  event  of  the  devisee 
FunDiTZTi     ^^  l^tee  surviving  the  testator ;  for  in  such  a  case  to  let 


aAothw.  in  the  heir  in  taU  under  section  32  would  be  something 

more  than  substitution :  it  would  be  to  give  the  property  to  the  heir 
in  tail  in  an  event  upon  which  the  testator  has  not  devised  it  to  the 
ancestor;  and  in  such  a  case  to  hold  the  child  or  other  descendant  of 
the  testator  to  be  entitled  under  section  33,  would  be  in  direct  oppo- 
sition to  the  language  of  the  will.  Nor,  it  is  conceived,  does  the 
statute  touch  the  case  of  a  gift  to  one  of  several  persons  as  joint 
tenants ;  for  as  the  share  of  any  object  dying  in  the  testator's  lifetime 
would  survive  to  the  other  or  others,  such  event  occasions  no  ^'lapse,'^ 
to  prevent  which  is  the  avowed  object  of  both  the  clauses  under  con- 
sideration. The  same  reasoning  applies  to  a  gifit  to  a  fluctuating  daas 
of  objects  who  are  not  ascertainable  until  the  death  of  the  testator, 
though  made  tenants  in  common.  Thus,  suppose  a  testator  to  bequeath 
all  his  personal  estate  to  his  children  simply  in  equal  shares,  the  entire 
property  will,  as  before  the  statute,  belong  to  the  children  who  survive 
the  testator,  without  regard  to  the  fact  of  any  child  having,  subse- 
quently to  the  date  of  his  will,  died  in  the  testator's  lifetime  leaving 
issue  who  survive  him.  (I)  As  gifits  to  the  testator's  children  as  a  daas 
are  of  frequent  occurrence,  their  exclusion  from  this  provision  of  the 
statute  will  greatly  narrow  its  practical  operation. 

The  reader  will  perceive  that  section  33  does  not  substitute  the  snr- 
S'^uSu!^*^'*  viving  issue  for  the  original  devisee  or  legatee ;  but  makes 
£^!^'iSi^  the  gift  to  the  latter  take  effect,  notwithstanding  his  death 
HututSd^'"^  in  the  testator's  lifetime,  in  the  same  manner  as  if  his 
death  had  happened  immediately  after  that  of  the  testator,   [and 

{k)  In  re  Parker,  1  Sw.  &  Tr.  623,  6       (l)  Olneyv.  Bates,  3  Drew.  S19 ;  BkowM 
Jur.  (N.  S.)  854.    But  aee  Sugd.  R.  P.  6.    v.  Hamnl^iid,  Johns.  2ia 

392. 
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wlietSier  it  happened  be*fore(m)  or  after  (n)  the  iktte  ^  the  will, 
though  not  if  it  happened  before  the  act  tsame  ioto  operation.]  (o^) 
The  sabject  of  gift,  therefore,  wiU,  to  all  intents  and  pnrpooes,  oon- 
stitote  the  disposable  property  of  the  deceased  donee,  and  as  sooh 
[will  either  devolve  on  his  representatives,  (p)  or]  IbHow  Vhe  disposi- 
tions of  his  will  so  far  as  that  will,  according  as  it  may  i)e  r^ulated 
by  the  new  or  the  old  law,  is  capable  of  disposing  and  4ioes  dispose 
of  after-acquired  property.  ((7)  Hence  occurs  this  rather  novel  result, 
diat  it  cannot  be  predicted  of  any  will  of  a  deceased  })erson,  wliose 
parent  or  any  more  remote  ancestor  is  living,  what  may  be  the  extent 
of  property  which  it  will  eventually  comprise,  and  no  final  distribu- 
tion can  be  made  pending  this  possibility  of  accession.  [The  effect  of 
the  section  is  to  prolong  the  original  testator's  life  by  a  fiction  for  a 
particular  purpose ;  that  purpose  is  to  give  effect  to  the  will  in  which 
the  gift  which  would  otherwise  lapse  occurs,  and  it  only  points  out 
the  mode  in  which  that  effect  is  to  be  given.  Thus  the  subject  of  gift 
devolves  with  any  obligation  to  which,  under  that  will,  it  would  have 
been  subject  in  the  hands  of  the  deceased  donee  if  he  had  actually 
survived;  as,  an  obligation  to  compensate  other  legatees  under  the 
same  will,  disappointed  by  his  assertion  of  rights  that  defeat  their 
l^ades.  (r)  But  the  fiction  does  not  prolong  the  life  generally  for 
other  purposes.  Thus,  an  agreement  to  settle  property  whidi  should 
come  to  the  deceased  donee  (testator's  daughter)  '*  during  coverture,'' 
was  held  not  to  include  property  which  had  so  come  to  her  only  by 
this  fiction.  {%)  And  if  the  deceased  donee  was  a  married  woman, 
whose  husband  also  died  before  the  testator,  her  will  made  during 
coverture  would  not^  it  should  seem,  by  virtue  of  such  fictitious  pro- 
longation of  life,  acquire  any  validity  which  did  not  otherwise  belong 
to  it  (0 

(m)  Mower  «.  Orr,  7  Hare  473 ;  Winter       (9)  Mower  v.  On,  Johnson  v.  Johnson, 

V. Winter,  5  Hare  806;  Wisden  «. Wisden,  supra. 

28m.  AGii:d96;  Barkworth  «.  Young,  4        (r)  PickersgiU  «.  Bodger,  6  Gh.  D.  163 ; 

Drew.  1.  see  farther  as  to  this  case,  post  ch.  XIV. 

(»)  Johnson  «.  Johnson,  3  Hare  167 ;        (s)  Pearce  v.  Graham,  32  L.  J.,  Ch.  359. 

Skiimer  v.  Ogle,  4  No.  Cas.  74^  9  Jar.  But  the  subject  of  bequest  has  been  held 

432.  liable  to  probate  dutj  as  part  of  the  de- 

(0)  Wild  «.  Beynolds,  5  Na  Ou.  1 ;  ceased  donee's  estate,  Perry's  Executors 

Winter  v.  Winter,  5  Hare  314.  v.  The  Queen,  L.  B.,  4  Ex.  27. 

(p)  Winter  9.  Winter,  Wisden  v.  Wis-       (I)  See  the  doubl  expressed.  In  re  Ma- 
den,  tvpra.  son's  Will,  34  BeaT.  497,  498. 

28  [*364] 
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It  has  been  decided  that  sectioa  33  does  not  prevent  the  lapse  of 
property  appointed  by  will  under  a  power  to  appoint  in 


no4  Mypljr  to 

»ppMUMntii    favor  *of  particular  objects,  wherei  by  the  instrument 


creating  the  power,  the  property  is  disposed  of  in  dcsfault 
of  any  appointinent  being  made ;  (u)  but  that  it  does  prevent  lapse 
where  the  power  is  general,  although  there  may  be  a  disposition  in 
default  of  appointment]  {x) 


(«)  Qriffithf  «.  Oflle^  12  Sim.  327,  S6L       {%)  Bode§  9,  Cbiepubf  8  K.  A  J.  670^ 
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♦CHAPTER  XII. 


OIFTB  WHEN  VOID  FOB  UNCEBTAINTy. 


L  Om&ral  JDoebrme. 

n.  VneertakUg  a»  to  S^lbj^  <if 
Uon, 


m.  UnMTtaMly  as  to  Ol^oeU  <if  Qifii. 


ly .  JB|fd6<  </  Muiako  in  LoeaUtjf  or  Oo- 
anpaney  of  IxmdOf  and  if  Mi»- 
nomor  generally  at  to  Subjettt  or 
06;eete. 

y .  What  Words  are  m^teieiU  to  eroaU  a 


L — ^In  the  oonstraodon  of  wills  the  most  unbounded  indalgenoe  has 
been  shown  to  the  ignorance,  unskillfalnesSy  and  n^ligenoe  induigwiM 
of  testators:  no  d^ree  of  technical  informality,  or  of  ^**<^*'^^ 
grammatical  or  orthographical  error,  (a)  nor  the  most  per-  <tf  wuii. 
plezing  confusion  in  the  collocation  of  words  or  sentences,  will  deter 
the  judicial  expositor  from  diligently  entering  upon  the  task  of  eliciting 
from  the  contents  of  the  instrument  the  intention  of  its  author,  the 
faintest  traces  of  which  will  be  sddghl  out  from  every  part  of  the  will, 
and  the  whole  carefully  weighed  together;  (6)  but  if,  after  every  en^- 
deavor,  he  finds  himself  unable,  in  regard  to  any  material  ftct,  to 
penetrate  through  the  obscurity  in  which  the  testator  has  involved  his 
intention,  the  failure  of  the  intended  disposition  is  the  inevitable  con- 
seqaence.1    Conjectore  is  not  permitted  to  supply  what  the  testator 

a)  See  8  Keb.,  pi.  49, 28 ;  [Henniker  the  will  of  the  testator  may  be  operatiTef 

«.  Henniker,  12  Jar.  618 ;  but  see  Jack-  and  where  two  or  more  meanings  are 

■on  V,  Craig^  20  K  J^  Ch.  204^  16  Jar.  presented  for  consideration,  we  mast  be 

811 ;   Baker  «,  Newton,  2  Beav.  112 ;  well  assared  that  there  is  no  sort  of  aiga- 

Langley  v,  Thomas,  6  D.,  M.  A  Q.  646.  ment  in  favor  of  one  view  rather  than 

(6)  Bee  Minshall  v.  ICinshall,  1  Atk.  another,  before  we  r^eot  the  whole.    It 

410.]  is  true,  the  heir-at-law  shall  only  be  dis- 

1.  In  the  laogaage  of  Lord  Broagham,  inherited  by  dear  intention ;  bat  if  there 

in  Doe  d.  Winter  e.  Perratt,  6  Mann.  A  be  ever  so  little  reason  in  favor  of  one 

Or.  369 :  **  We  ought  not,  withoat  abso-  constraotion  of  a  devise  rather  than  any 

Inte  necessity,  to  let  oorselves  embrace  other,  we  are  at  least  sarer  that  this  is 

the  alternative  of  holding  a  devise  void  nearer  the  intention  of  the  testator,  than 

for  onoertainty.    Where  it  is  possible  to  that  the  whole  shoald  be  void  and  the 

give  a  meaning  we  shoald  give  it,  that  heir  let  in.    The  cases  where  oonrts  have 
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has  failed  to  indicate ;  for  as  the  law  has  provided  a  definite  saooessor 
in  the  absence  of  disposition,  it  would  be  unjust  to  allow  the  right  of 
this  ascertained  object  to  be  superseded  by  the  claim  of  any  one  not 

refused  to  give  a  devise  any  effect  on  the  and  the  property  pass  ander  the  re8idiiar)r 
ground  of  uncertainty,  are  those  where  it  clause.  Bothmalter  «.  Myers,  4  Desaus. 
was  quite  impossible  to  say  what  was  in-  215 ;  Wooten  v.  Bedd,  12  Gratt  196.  The 
tended,  or  where  no  intention  at  all  had  degree  of  certainty  required  in  wills 
been  expressed,  rather  than  cases  where  making  devises  is  only  so  much  that  the 
several  meanings  were  suggested  and  court  may  be  enabled,  by  fair  and  reason- 
seemed  equally  entitled  to  the  preference,  able  intendment,  to  ascertain  the  mean- 
On  thb  head  it  may  further  be  observed,  ing,  Swift  v,  Lee,  65  HI.  836.  And  the 
that  the  difficulty  of  arriving  at  a  condu-  intention  of  the  testator  is  the  first  con- 
sion — even  the  grave  doubt  which  may  sideration,  Johnson  v.  M.  £.  Church,  4 
hang  aronnd  it — certainly  the  diversity  Iowa  180.  Uncertainty  is  sometimes  the 
and  the  conflict  of  opinions  respecting  it,  result  of  the  improper  use  of  ''or"  for 
and  the  circumstances  of  different  per-  "  and,"  or  vios  vena.  The  general  rule  in 
sons  having  attached  different  meanings  such  cases  is  that  the  one  word  will  be 
to  the  same  words,  form  no  ground  what*  construed  to  have  been  used  for  the  other, 
ever  of  holding. a  devise  void  for  uncer-  where  the  plain  intent  of  the  testator  will 
tainty.  The  difficulty  must  be  so  great,  be  defeated  without  such  substitation,  but 
that  it  amounts  to  an  impossibility  :  such  construction  is  not  admissible  unlew 
the  doubt  so  great,  that  there  is  not  it  be  necessary  to  carry  out  the  manifest 
aa  inclination  of  the  scales  one  way,  design  of  the  will.  Harrison  v.  Bowe,  S 
before  we  are  entitled  to  adopt  the  con-  Jones  Eq.  478 ;  Dallam  v.  Dallam,  7  Harr. 
elusion.  Nor  have  we  any  right  to  &J,  220 ;  Sayward  v.  Sayward,  7  Qreenl. 
regard  the  discrepancy  of  opinion  as  210 ;  Janney  «.  Sprigg,  7  Gill  97 ;  Neal 
any  evidence  of  the  uncertainty,  while  v,  Cosden,  34  Md.  421 ;  Van  Yechten  v. 
there  remains  any  reasonable  ground  of  Pearson,  6  Paige  512 ;  Holcomb  v.  Lake, 
preferring  one  solution  to  all  the  rest.  1  Dutch.  605,  Where  the  devise  was  to 
The  books  are  full  of  cases,  where  every  A,  "but  if  he  should  die  before  he  is  of 
shift,  if  I  may  so  speak,  has  been  resorted  age  or  has  lawful  issue,"  then  over,  **  or  *' 
to  rather  than  hold  the  gift  void  for  un-  was  construed  "  cnui,"  and  A  took  the  fee 
certainty."  See,  too,  the  language  of  npon  attaining  full  age,  and  the  limitation 
Homblower,  C.  J.,  in  Den  v.  McMurtrie,  over  was  defeated,  though  he  died  snbse- 
3  Qreea  (N.  J.)  276 :  '^  It  must  be  an  ex-  quently  without  issue,  Scanlan  «.  Porter 
treme  case  before  we  can  relieve  ourselves  1  Bailey  427 ;  so,  too,  in  Sayward  v.  Say- 
of  the  duty  of  giving  a  construction  to  the  ward,  vbi  oupra;  Brewer  v.  Opie,  1  Call 
instrument  by  declaring  it  void  for  un-  212 ;  Shands  «.  Bogers,  7  Rich.  Eq.  422 ; 
certainly."  See  also  Kelly  v.  Kelly,  25  Witsell  v.  Mitchell,  3  Bich.  289 ;  Waid 
Penna.  St.  460.  And  in  Church  Soc.  v.  v.  Waller,  2  Spears  786.  Where  the  pro- 
Hatch,  48  K.  H.  893,  Bellows,  J.,  says :  vision  was,  "  but  should  my  niece  die  un- 
"A  devise  is  held  to  be  void  for  uncer-  married  atMiI  without  leaving  children,  and 
tainty  only  when  after  a  resort  to  oral  should  she  die  leaving  children  and  such 
proof  it  still  remains  matter  of  mere  con-  child  or  children  die  befoiB  twenty-one 
jecture  what  was  intended  by  the  instm-  years  or  without  having  married  previous, 
ment."  See  also  Townsend  v.  Downer,  to  the  attainment  of  such  age,"  "oiui,"  be- 
28  y  t  225.  But  where  the  will  is  so  ob-  tween  **  unmarried  "  and  ^  without  leav- 
soQve  that  court  cannot  discern  the  inten-  ing,"  Ac,,  was  construed  ''  or,*'  and  **  or^ 
tiou  of  the  testator,  the  Ic-aoy  must  fail,  between  "years"   and   "without,"   &c^ 
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poiqted  out  by  the  testator  with  equal  disiinctiiess.    The  principle  of 
ooDBtniction  here  referred  to  has  found  expression  in  the  familiar 
phrase,  that  the  heir  is  not  to  be  disinherited  unless  by  HeiroriMxft 
express  words  or  necessary  implication;  which,  however,  ^mwtod^m 
must  not  be  understood  to  imply  that  a  greater  d^ree  of  **"^**"^ 
perspicuity  or  force  of  language  is  requisite  to  defeat  the  title  of  the 
heir  to  the  real  estate  of  a  testator,  than  would  suflSce  to  exclude  the 
daim  of  the  next  of  kin  ^as  the  successor  to  the  personalty;  for 
thoBgh  undoubtedly,  on  some  points,  a  difference  of  construction  has 
obtained  in  r^ard  to  these  several  species  of  property,  that  difference 
is  ascribable,  rather  to  the  diversity  in  their  respective  nature  and 
qualities,  than  to  any  disparity  of  favor  towards  the  claims  of  the 
heir  and  next  of  kin. 

In  modem  times  instances  of  testamentary  gifts  being  rendered 
void  for  uncertainty  are  of  less  frequent  occurrence  than  formerly ; 
which  is  owing  probably,  in  part,  to  the  more  matured  state  of  the 
doctrines  regulating  the  construction  of  wills,  which  have  now 
assigned  a  determinate  meaning  to  many  words  and  phrases  once  con- 
sidered vague  and  insensible,  and  in  part  to  the  more  practiced  skill 
of  the  courts  in  applying  these  doctrines.  Hence  the  student  should 
be  cautioned  against  yielding  implicit  confidence  to  any  early  cases,  (o) 
in  which  a  gift  has  been  held  to  be  void  for  uncertainty,  the  principle 
whereof  has  not  been  recognized  in  later  times. 

To  the  validity  of  every  disposition,  as  well  of  personal  as  oi  real 
€state,  it  is  requisite  that  there  be  a  definite  subject  and  object;  and 
uncertainty  in  either  of  these  particulars  is  fatal. 

U. — ^A  simple  example  of  a  devise  rendered  void  by  uncertainty 
^13  to  the  intended  subject-matter  of  disposition.^  is  af-  Vnceitidnfy 
forded  by  the  early  case  of  Bowman  r.  Milbanke,  (d)  of  gift. 

constraed  "  and,"  in  order  to  efiectuate  v.  Sears,  3  Gill  492 ;  Baborg  v.  Hammond, 

the  intention  of  the  testator,  Janney  «.  2  Harr.  A  G.  42. 

Spnggjvin  supra.  See  also  Beali  v.  Deale,  (c)  Pride  v.  Atwicke,  1  Eeb.  602,  7H 

7  Gill  &  J.  216 ;  Batterfield  v.  Haskins,  773 ;  Price  v.  Warren,  Skinn.  266,  2  £q. 

33  Me.  398 ;  Bostick  v,  Lanton,  1  Spears  Gas.  Ab.  356,  pL  2. 

258 ;  Kindig  v.  Smith,  39  111.  300 ;  Tar-  2.  Cases  of  gifts  held  void  for  unoer- 

ner  v,  Whitted,  2  Hawkes  613 ;  Watkins  taintj  in  description  of  the  snbject  mat- 

id)  \  Lev.  130,  Sid.  191,  T.  Bajm.  97 ;  cousin,  Giles  Bridges,  my  9oU  heir,  and 

-bat  in  another  early  case  (Taylor  v.  Webb,  my  executor,"  were  held  to  constitute  the 

4Btyles  301,  307,  319 ;  S.  C,  nom.  Marret  ooosin  devisee  in  fee  of  the  testator's 

t).  Sly,  2  Sid.  75),  the  words,  **  I  make  my  lands :  it  being  observed,  that  the  testa- 

[*357] 


646                       GIFTB  WHES  VOID  FOB  VNOESeTAJNTY.       [CHAP.  XU. 

omoT^aii"  where  the  words,  ^^  I  give  all  to  my  mother,  all  to  my 
dAflnito.  mother/'  were  adjudged  insufficient  to  carry  the  testator'^ 
land  to  his  mother,  as  it  was  wholly  doubtful  and  uncertain  to  what 
the  word  "  all "  referred. 

ter,  are  of  oomparatiTelj  rare  occurrence  denoe  to  indode  perKmal  propertjr  otdj ; 

in  the  United   States.   .In  Wliipple  v.  in  Carter  v.  Balfoar,  19  AIa.  814^  a  *<  z«- 

AdamSy  1  Mete  444,  a  desire  expressed  mainder"  giren  was  held  to  mean  the 

by  the  testator  that  A  might  provide  a  residue  after  pajment  of  debts  and  lega- 

chaise,  ^bc,  for  testator's  widow  for  suita-  des ;  in  Maeck  «.  Nason,  21  Vt.  115,  a 

Ue  compensation,  if  she  should  desire  it,  bequest  of  the  right  to  live  in  testator'a 

was  held  to  be  too  uncertain  and  void,  house  and  enjoy  **  the  same  pririleges  aa 

So  in  Kelly  tr.  Kelly,  25  Penna.  St  460,  tk  ehenow  doe$,"  was  held  to  be  capable  of 

bequest  **  unto  my  all  my  just  debts  and  identification  by  parol  evidenoe ;  so^  too^ 

demands  all  my  ftineral  and  burying  cost  in  Willett  tr.  Carroll,  13  Md.  459 ;    in 

first  balance  to  S.  K.  brother  my  mother  Bom.  Cath.  Orph.  Asylum  v.  Kmmons,  S 

and  J.  M.  to  have  their  maintenance  and  Bradf.  144,  where  the  bequest  was  of 

burying  charges  out  of  it,"  was  held  to  be  shares  in  the  Mechanics'  Bank, "  so  usually 

Toid  for  uncertainty.   So,  in  Armistead  v.  called,"  in  the  city  of  New  York,  it  was 

Armistead,  32  Ga.  597,  a  gift  of  ''one  held  to  be  a  gift  of  shares  in  the  City 

epud  ehare  of  whatever  property  real  and  Bank,  the  testator  having  none  in  the 

personal  remains,"  to  one,  and  to  another  Merchants'  Bank;  so,  in  Smith  e.Wycko^ 

**tkftdl  ehare  of  whatever  property  re-  3  Sandf.  Ch.  77,  "my  bond  for  $1500 

mains,"  and  to  another  a  fourth  of  "  a  given  to  A,"  was  held  to  indicate  a  boad 

jkare  of  the  property  remaining  after  each  for  that  amount  made  by  the  testator  to 

child  shall  have  received  the  amounts  B  and  given  to  A  as  B's  agent;  so,  in 

specified  "  above ;  and  in  Weatherhead  v.  Elder  v,  Ogletree,  36  Gku  64^  a  gift  of  a 

Sewell,  9  Humph.  (Tenn.)  272,  a  devise  certain  number  of ''dollars"  was  held  to 

of  "  a  email  tract  of  land."  See  also  Adams  mean  Confederate  money ;  and  in  Swift 

V.  Chaplin,  1  Hill  (S.  C.)  Ch.  265 ;  Fari-  v.  Lee,  65  HI.  336,  "all  my  interest  in  a 

bault  e.  Taylor,  5  Jones  £q.  219.    In  certain  suit  pending  in  DeEalb  county 

other  cases  the  uncertainty  has  not  been  in  which  I  am  plaintiflf  and  one  Lee  ia 

held  sufficient  to  predude  full  identifica-  defendant,"  was  held  to  mean  a  suit  in 

of  the  subject  matter,  and  the  gift  has  the  county  of  that  name  in  the  State  of 

been  upheld.    Thus  in  Brown  v.  Brown,  Illinois.    The  most  frequently-occurring 

1  Dana  39,  "  all  that  is  Ker^y  given  "  has  uncertainty  is  in  misdescriptions  of  land 

been  held  to  refer  to  and  intend  all  that  devised.    The  general  rule  is  that  such 

is  g^ven  by  the  will,  and  not  by  the  single  misdescriptions  are  good  and  efiective  if 

clause   in   question ;    so,  in    Brown   v.  there  is  enough  in  them  to  identify  the 

Dysinger,  1  Rawle   408,   **  any  earthly  land  intended.    See  Kenny  v.  Kenny,  3 

property  which  God  hath  been  pleased  to  Litt.  302,  in  which  case  the  uncertainty 

give  me,"  was  shown  by  extrinsic  evi-  was  caused  by  an  omission  apparent  in 

tor  not  only  made  him  his  heir,  but  his  "heir"  was  said  to  imply  two  things: 
executor  also ;  and  if  he  should  not  have  first,  that  he  should  have  the  lands ;  see- 
the lands,  the  word  "heir"  was  naga-  ondly,  that  he  should  have  them  in  fee 
tory,  for,  by  being  executor  only,  he  simple.  [See  also  Fisrker  e.  Kickson,  1 
should  have  the  goods.  [As  to  which,  D.,  J.  &  S.  177,  "  I  acknowledge  A  to  be 
see  ch.  XVIII.,  {  1,  in  noHe."]    The  word  \eir."] 
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In  Mohan  v.  Mohan,  (e)  the  will  consisted  merely  of  these  words : 
I  leave  and  bequeath  to  all  my  grandchildren,  aad  share  aad  share 
alike*''  By  a  codicil  the  testator  appointed  certain  persons  to  be  trus- 
tees foi^  his  grandchildren  and  nieces :  Sir  T.  Plumer,  M.  R.,  held 
tiiat  this  was  too  nncertain  to  create  a  devise.    It  had  been  contended 

that  the  whole  difficulty  would  be  removed  by  the  transposition  of 

the  context.    See,  too,  Bellows  v.  Oopp,  way  connected  with  it    Neither  will  a 

20  N.  H.  492;   Winkley  «.  Kaime,  32  devise  of  a  farm  or  tract  of  land,  ^'where- 

N.  H.  268 ;  Tilton  «.  Tilton,  82  N.  IL  on  I  now  liTe,"  cany  with  it  a  wood  lot 

257 ;  Bear  v.  Bear,  18  Penna.  St.  529 ;  used  with  the  fiurm,  bat  distant  from  it  a 

CSoleman  «.  Eberlj,  76  Penna.  St.  197 ;  half  mile  or  more,  Allen  tr.  Richards,  5 

Douglass  «.  Blackford,  7  Md.  8.     Thus  Pick.  512;  Brendlinger«.Brendlinger,26 

in  Woods  v.  Moore,  4  .Sandf.   579,  a  Penna.  St.  131.     Kor  will  a  devise  of 

devise  of  land,  where  the  testator  had  no  testator's  ^ house  lot"  embrace  adyoining 

interest  but  that  of  a  mortgagee,  was  held  premises  let  by  the  testaitor  to  a  tenant, 

to  pass  that.    In  Best  «.  Hammcmd,  55  Perkins  v.  Jewett,   11  Allen  9.     And 

Penna.  St.  409,  a  tract  beginning  "at  a  "my  homestead  farm  in  B.  that  I  now 

chestnut   oak   comer    north  west   near  live  on,  it  being  the  same  land  conveyed 

Wolf's  field,  thence  running  t»  a  Oraight  to  me  by  C,"  will  not  embrace  adjoining 

/«M  to  the  mountain,"  was  held  to  be  iarm  property  used  with  the  homestead 

unequivocally    described,  and  extrinsic  fiirm,  but  not  so  conveyed,  Barnard  v. 

evidence  was  not  admitted  to  show  how  Martin,  5  K.  H.  536 ;  Woodman  «.  Lane, 

the  testator  intended  the  line  to  be  drawn.  7  K.  H.  241.    But  in  Harris  v.  Harris,  1 

In  Otis  9.  Smith,  9  Pick.  293,  a  devise  of  Mete.  400,  a  devise  of  "  all  my  real  estate 

three  houses  in  S.  street,  "  with  all  the  lying  west  of  Shirley  Road  exoept  what 

appurtenances,"  was  held  not  to  embrace  belongs  to  the  B.  place  "  was  held  not  to 

a  small  tenement  adjoining  the  stable  to  embrace  property  on  the  west  side  of  the 

one  of  the  houses,  and  'rented  and  occu-  road  adjoining  the  B.  place  without  any 

pied  with  part  of  the  stable  by  a  tenant  fence  separation  and  used  with  it  for 

of  the  testator;  but  a  devise  of  a  "grist  many  yean,  which  property  was  held  to 

mill  and  appurtenances"  will  carry  all  be  embraced  in  the  exception.    See,  also, 

appurtenances  at  the  time  of  testator's*  Winkley  «.  Kaime,  32  N.  H.  268,  in 

death,  Blaine  v.  Chambers,  1  Serg.  &  B.  '  which  case  a  devise  of  "  36  acres  in  lot  37 

169.    In  Piper's  Appeal,  73  Penna.  St.  in  the  division  of  B.    *    *    *    which  I 

112,  a  devise  of  "  all  that  certain  grist  purchased  of  L  P.,"  was  held  to  carry  a 

mill  in  Springfield  township,  Montgo-  lot  in  No.  97,  answering'  t&e  description 

mery  county  and  all  the  real  estate  in  the  otherwise,  there  being  no  such  lot  37. 

coun^  of  Montgomery,  and  lot  of  land  So,  in  Coleman  v.  Eberley,  76  Penna.  St. 

in  Philadelphia,  now  used  with  the  mill  197,  "the  part  of  the  McKinstry  fiirm  at 

property,  and  all  the  premises  and  appur-  present  occupied   by  B.,  containing   8 

tenances  thereto  belonging,"  was  held  to  fields,"  was  held  to  embrace  the  whole 

embrace  a  lot  in  Philadelphia,  adjoining  tana  (9  fields)  occupied  by  B.    And  a 

to  and  used  with  the  mill  property,  but  devise  of  a  tract  of  land  by  name,  de- 

not  a  distinct  tract  in  the  same  township,  scribed  as  lying  in  Baltimore  county,  will 

one  mile  distant  from  the  mill  and  in  no  pass  the  whole  tract,  though  a  part  of  it 

(«)  1  Sw.  201. 
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the  HBord  ^^  aJi/^  wkieh^  m  its  preaent  ^aitoation^  was  wkhont  ^ttbd, 
the  word  '^^nktodchildveB^'  indiudiiig  all  who  correapoDd  to  thai  de- 
scription ;  kMiil«a  bMor  obaervedi  that  there  waa  cmoeiiainty  both  in 
the  subject  and  object  of  thee  beqaeat^  and  the  coort  could  not  trans- 
})OBe  worda  for  Ibe  purpose  of  giving  a  meaning  to  instrumeiiis  that 
)iad  none. 

To  aathorize  the  transposition  of  words,  it  is  clearly  not  enough  (as 
RemnrksMio'  hereafter  shown) (/)  that  they  are  inoperative  in  ibeir 
of  words.  actual  position :  they  must  be  inconsistent  with  the  con- 

text In  tbe  case  just  stated  the  word  ^^  all/'  though  silent  where  the 
testator  has  placed  it,  was  not  repugnant ;  and  it  is  observable  that 
the  transposition  of  the  word  ^^all/'  even  if  justifiable,  would  not, 
according  to  Bowman  v.  Milbanke,  have  supplied  a  definite  subject 
of  disposition. 

[But  were,  after  giving  several  legacies,  the  will  proceeded,  ^' after 
ii«?2a?w  these  legacies  and  my  funeral  expenses  are  paid,  I  leave 
[J*WJ3u*»  to  my  sister  A,  without  any  power  or  control  of  her 
^^^^  huaband;  in  case  of  her  death  to  be  equally  divided 
amongst  her  children  or  grandchildren :  '^  this  waa  held  by  Sit  J. 
Bacon,  V.  C,  to  be  a  good  gift  of  the  residue  to  AJ]  {g) 

lies   in   another    ommty^  Hammond  «.  whereon  I  now  Uve  and  tike  same  which 

Bidgelj,  5  Hart.  A  J.  245.     So,  too,  was  demised  to  me  by  my  fioher,"  mm 

when  the  number  ci  acrea  ezceeda  the  held  to  embrace  a  part  of  the  &rm  whieh 

number  menthmed  in  Ifae  will,  Woods  v.  did  not  come  from  testator's  iathw.    8ee^ 

Woods,    2   Jones  E^  420  ;  Dorsey  t.  too,  Hall  «.  Hall,  27  K.  H.  275^  where  a 

Hammond,  1  Harv.  &  J.  IIKX     Bnt  in  devise  of  **  all  lots  south  of  Bridge  siveet 

Bishop  V.  Motupsav  82  IIL  851,  it  is  said  and  west  of  Pleasant  street  except  lot  17," 

that  a  deviser  of  ''  the  southesst  quarter  (which  lot  17  lay  south  of  Bridge  street, 

of  section  10,.  coottainiag  forty  acres,  more  but  east  of  Pleasant  street^)  was  hdd  to 

or  less,"  is  toe^  oneevtain,  and  the  court  embrace    all    lots    which    were    aoafth 

will  not  read  it  as  the  southeast  quarter  of  Bridge  street,,  whether  east  or  west 

of  the  northwest  ({riarterr  although  that  of  Pleasant  street,  and  aU  lots  w«st  of 

was  owned  b/  the  testator  and  contained  Pleihsant  street,  whether  north  or  sooth 

forty  acres.    So,  too*,  Fitzpatrick  v.  Fits-  of  Bridge  street    So,  "all  my  land  on 

Patrick,  36  lowa'^^' '  But  in  Missouri,  the.  north  side  of  Plain  street  oonsistiQg 

township  60  was  held  to*  signify^  township  of  about  60  acres,"  will  embrace  a  aiz^* 

50,  under  similar  circumstances,  Riggs  e.  acre  tract  and  also  a  aiz-acre  meadow 

Myers,  20  Mo;  230.    In  Jackson  v.  Sill,  lying  some  distance  from  the  aiz^-acre 

11  Jbhns.  201,  a  devise  of  "tlie  farm  tract  and  from  Plain  street,  but  north  of 

which  I  now  occupy"  was  held  to  em-  Plain  street.  Hunt  «.  Bndntree^  12  Mete 

brace  another  a4}oining  larm  occupied  127. 

by  a  tenant  of  the  testator.     And  in  [(/)  Ch.  XVI.,  ]  2. 

Brew  V.  Drew,  28  N.  H.  489,  ''all  my  (g)  In  re  Bassetfs  Estate, L. B.,  14  Eq. 

homestead  &rm,  being  the  same  farm  54.] 
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Where  the  intended  subject-matter  of  disposition  consists  of  an 
indefinite  part  or  quantity,  the  gift  necessarily  fails  for  Offtoranfn- 
uncertainty.     On  this  principle^  a  bequest  of  '^  wme  of  my  void: 
best  linen/'  (h)  [or  ''of  a  handsome  gratuity  to  each  of  my  execn- 
tors/']  (i)  has  been  held  void. 

[But  a  distinction  seems  to  be  taken  when  the  will  furnishes  some 
ground  on  which  to  estimate  the  amount  intended  to  be  -^mitwhm 
bequeathed.  Thus,  in  Jackson  v.  Hamilton, (j)  where  niBbw  Kraondi 
the  testator  directed  his  trustees  to  retam  a  reasonable  the  amount, 
.sum  of  money  to  remunerate  them  for  their  trotMe,  it  was  referred  to 
the  master  to  ascertain  what  would  be  a  reasonable  sum.  «     _^ . 

tscontst  for 

So,  where  the  bequest  is  for  the  maintenance,  support,  S*  onJn KSnt 
and  education  of  an  infant,  or  for  the  maintenance  and  Jh<5uirtl*n?122ii 
support  of  an  adult  person,  although  no  amount  be  spe-  "p®*^®^' 
cified,  the  court  will  determine  the  amount  to  be  applied  for  that 
purpose,  {k)  And  a  bequest  of  '^  £3000  or  thereabouts,''  to  be  raised 
by  accumulating  annual  income,  has  been  held  good :  the  words  '^  or 
thereabouts  "  being  considered  as  used  only  to  meet  the  difficulty  which 
would  arise  *in  accumulating  up  to  the  exact  limit,  and  to  render  any 
little  excess,  occasioned  by  the  addition  of  an  entire  dividend,  subject 
to  the  same  disposition  as  the  specified  sum.  ([)  So,  where  a  Scotch 
testator  expressed  a  wish  (in  efiect)  to  establish  in  Dundee  ^^  founding 
a  hospital  for  one  hundred  boys,  like,  but  less  than,  *•***<***• 
Heriot's  Hospital,  but  omitted  to  say  how  much  was  to  be  appro- 
priated for  the  purpose,  it  was  held  in  D.  P.,  (m)  that  the  testator  had 
sufficiently  defined  his  object  to  enable  the  court  to  determine  the 
amount  required  for  it.  And  where  a  testator  creates  a  trust  for  the 
repair  of  an  existing  tomb,  (n)  or  even  for  the  building  of  a  new 
one,  (o)  although  this,  as  already  noticed,  (p)  is  a  void  trust,  the  court 
will  determine  what  would  have  been  required  for  it,  if  a  determina- 

(h)  Peck  V.  Halfiey,  2  P.  W.  387.  {I)  Oddie  v.  Brovn,  4  De  G.  A  J.  179, 

t(»)  Jiibber  v.  Jubber,  9  Sim.  503.  diss.  E.  Bruce,  L.  J, 

ij)  3  J.  A  ImL  702.  (m)  Magistrates  of  Dundee  v.  Morris, 

(k)  Broad  v,  Bevan,  1  Russ.  511,  n. ;  3  Macq.  169 ;  see  also  Adnam  «.  Cole,  6 

Pride  V.  Fooks,  2  Beav.  430 ;  Kilvington  Beav.  353. 

«.  Gray,  10  Sim.  293 ;  Batt  v.  Anns,  11  L.  (n)  Fisk  v.  Att.-Gen.,  L.  B.,  4  Eq.  521 ; 

J.,  Ch.  52 ;  Thorp  v.  Owen,  2  Hare  610 ;  In  re  Birkett,  9  Ch.  D.  576 ;  Fowler  v. 

Pedrotti's  Will,  27  Beav.  583 ;  and  see  1  Fowler,  33  Bear.  616,  eonira,  most  be  oon- 

Sim.  (N.  S.)  103,  and  other  cases  noticed  sidered  overniled. 

along  with  the  above,  po§t,  (o)  Mitford  v.  Reynolds,  1  PhiL  185. 

ip)  AnU  p.  ♦211,  n.  (k) 
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tion  on  that  point  is  needed  in  order  to  give  practical  efiect  to  other 
parts  of  the  will,  (g) 

A  bequest  of  a  sum  "not  exceeding ''  jeiOO,(r)  or  of  •'^SO  or 
wbsrathe  £100/'  («)  will  be  construed  in  a  mauner  most  beneficial 
fweauy  wuit±  to  the  legatee,  and  is,  therefore/a  good  gift  of  the  whole 
£100 ;  and  a  bequest  will  not  be  void  for  uncertainty,  merely  because 
the  amount  is  differently  stated  in  different  parts  of  the  will,  if  the 
court  can  collect  that  one  statement  was  evidently  a  mistake,  even 
though  the  mistake  be  contained  ia  the  very  words  of  gift.]  (t) 

An  instance  of  uncertainty  in  the  subject  of  gift  occurred  in  Jones  d. 
vnonimintym  Henry  V.  Hancock,  which  underwent  much  discussion,  (u) 
dlJiS£^!xo^  The  testator  devised  lands  to  his  daughter,  Ann  Henry, 
**^^  for  life,  with  remainder  to  her  first  and  other  sons  in  tail 

male,  remainder  to  his  other  daughter  Frances.  The  devise  to  Ann 
mia  upon  condition  that  she  married  a  man  possessed  of  a  property  at 
least  equal  to,  if  not  greater  than,  the  one  he  left  her.  The  testator 
then  proceeded  as  follows :  ^^And  if  she  marries  a  man  with  l^s  prop- 
erty than  that,  in  that  case  I  leave  her  only  as  much  of  mine  as  shall 
be  equal  to  the  property  of  the  man  she  marries ;  and  all  the  remainder 
of  my  property  shall  .imme*diately  pass  over  and  be  given  up  to  my 
second  daughter  Frances  Henry,  to  whom,  in  that  case,  I  bequeath  it/^ 
It  was  held  in  D.  P.,  that  the  devise  over  was  void  for  uncertainty,  as 
the  specific  portion  or  share  so  given  over  did  not  appear  in  the  will 
In  what  the       itsclf.    On  dellverine  the  opinion  of  the  judges.  Gibbs, 

unoertainiy  ,  .  J      o    '  ' 

ooiwista.  C.  J.,  said,  ^^The  will  gives  over  an  uncertain  part,  not 

specifying  the  lands  if  to  be  held  in  severalty;  or,  if  this  should  be 
considered  as  an  undivided  portion  in  the  whole,  it  cannot  ^be  dis- 
covered from  the  will  what  that  portion  is.  It  has  hardly  been 
contended,  that  anything  was  given  over  in  severalty ;  but  it  was  con- 
tended, with  more  color,  that  the  person  to  take  the  excess,  beyond  the 
husband's  property,  would  be  tenant  in  common  with  Ann,  of  a  moiety 
or  some  other  given  share.  It  is  impossible  to  put  the  case  upon  any 
other  ground  than  this :  a  portion  is  given  over,  and  it  cannot  be  a 

(q)  See  Chapman  v.  Brown,  and  other  (t)  Philippe  v.  Chamberlaine,  4  Ves. 

casee  presently  stated.  50.] 

(r)  Thompson   v.  Thompson,  1  Coll.  («)  4  Dow  145.    See  Gibbon  v.  Har- 

396;  Cope  «.  Wilmot,  1  Coll.  896,  n.;  mer,  2  BolLBep.  425;  Hoffman  tr.  Han- 

Gough  V.  Bait,  16  Sim.  45.  key,  8  My.  &  K.  876,  poH;  [Rickards  tu 

(f )  Seale  v.  Seale,  1  P.  W.  290 ;  and  lEUckatds,  2  Y.  A  a,  C.  a  419.] 
see  Haggar  v.  Neatby,  Kay  379. 
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portion  to  be  held  in  severally.  The  ooly  way  then  is,  that  the  person 
to  take  the  czoess  shall  have  some  undivided  portion  of  the  whole  ; 
and  if  the  devise  defines  what  that  interest  is^  it  will  be  suiBcient  to 
give  its  objects  the  benefit  of  it  But  we  think  that  the  devise  does 
not  define  any  specific  interest  which  the  object  of  it  can  take.  The 
only  ground  upon  which  tliis  can  be  contended  to  be  a  tenancy  in 
common^  which  supposes  some  specific  share,  is,  that  it  may  be  left  to 
a  jury  to  decide  according  to  the  values.  The  inconvenience  and  con- 
fusion  which  would  result  from  this  is  obvious;  different  juries  would 
set  different  values  on  the  respective  properties  of  the  huslmnd  and 
wife :  and  the  valuation  must  be  made  too  at  the  period  of  the  mar- 
riage, and  at  any  distance  of  time  a  jury  might  be  called  upon  to  say 
what  was  the  value  of  the  proi)erty.  It  would  not  only  be  difficult,, 
but  in  some  cases  impossible,  to  ascertain  the  value  in  this  way.  Our 
opinion,  however,  does  not  rest  on  the  inconvenience  and  VnieoBthespe- 
confusion,  but  on  the  principle  of  law,  that  such  a  devise  share  is  di*. 

'      ,  r  r  9  tlndly  pointed 

IS  not  sumoient  to  create  a  tenancy  m  common.     If  it  ^h.  ^^^^  >u>^ 

•^  auflndent  to 

were  so,  it  must  be  upon  the  marriajre  of  Ann  !  and  all  create  a  ten- 

'  r  "o  /  anoy  in  oom- 

the  consequences  of  a  tenancy  in  common  must  then  have  ^^'^^ 
taken  place.''  **  They  must  have  been  capable  of  being  separately  sued 
in  all  real  actions,  and  in  actions  of  ejectment,  a  modern  proceeding 
which  has  come  in  the  place  of  real  actions.  Now,  in  every  real 
action,  though  we  do  not  know  from  the  writ,  it  must  appear  in  the 
declaration  what  is  the  specific  interest  in  question,  how  the  title  is 
derived,  and  what  the  precise  interest  is ;  but  here  there  is  no  such 
thing.  *At  the  time  of  Ann's  marriage  it  could  not  be  collected  from 
the  will  what  the  S))ecific  interest  was.  If  they  were  in  the  situation 
of  tenants  in  common,  see  how  they  could  answer :  a  creditor,  who  has- 
a  demand  against  one  of  them,  institutes  his  suit,  and  proceeds  to  get 
the  lands  by  degiL  He  has  judgment  for  a  moiety  of  the  share,  and 
the  sheriff  is  directed  to  deliver  a  moiety.  But  the  share  must  appear 
in  order  to  enable  the  sheriff  to  deliver  the  moiety ;  and  no  case  has 
ever  occurred  where  the  difficulty  has  been  cast  on  the  sheriff  to  ascer- 
tain the  share.  And  there  is  no  instance  of  a  tenancy  in  common 
where  the  extent  of  the  interest  could  not  be  ascertained  from  the  in- 
strument creating  it.  This  difficulty,  too,  presents  itself:  tenants  in 
common  have  each  a  right  to  a  writ  of  partition.  The  vrrit  does  not 
state  the  share,  but  in  the  declaration  the  precise  interest  is  stated." 
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[But  a  devise  to  two  persons  in  such  shares  as  should  be  drter- 
•^S^to  be  i^in^  l>7  (blank),  would  make  them  tenants  in  common 
t'^^S^  in  equal  shares,  {x)  On  the  same  prindple  an  equal  di- 
n!^*^  ^  ^  vision  is  made  where  the  donee  of  a  power  of  distributhm 
fails  to  exercise  the  power ;  (y)  or  where  the  gift  consists  of  a  general 
direction  that  the  l^atees  should  "  participate*^']  (2) 

And  (a)  where  the  gift  comprises  a  definite  portion  of  a  laiger 
Gift  of  put  quantity,  it  is  not  rendered  nugatory  by  the  omiarion  of 
quantity  not  the  testator  to  point  out  the  specific  part  which  is  to  form 
where  deviMe  Buch  Dortion,  the  devisec  or  leiratee  beinit  in  such  case  en- 
«eieou  titled  to  select ;  by  which  means  the  sul:gect  of  the  gift  is 

reducible  to  certainty ;  and  id  eertum  eat  quod  eartum  reddi  pded  is  a 
settled  rule  in  the  construction  of  wills.  Thus^  if  a  man  devise  two 
iicres  out  of  four  acres  that  lie  together,  it  is  said  that  this  la  a  good 
devise,  and  the  devisee  shall  elect.  (6) 

So,  if  a  testator  devise  a  messuage,  and  ten  acres  of  land  surrounding 
it,  part  of  a  larger  number  of  acres,  the  choice  of  such  ten  acres  is  in 
the  devisee,  (c) 

[Again,  where  a  testator  devised  tlie  residue  of  his  properly  to  his 
<^iftofany  ^"^^  ^^^  ^^^^f  "reserving  to  her  power  to  will  away  any 
SSih'w'Kgii.  part"  of  it  at  her  death,  with  a  gift  to  his  daugjiittf  of 
teeahaUBeieot.  ^^at  his  wife  '*'should  uot  disposc  of ;  it  was  argued  tiiat 
it  was  clear  the  testator  did  not  intend  the  power  to  extend  to  the 
whole,  and  so  to  disinherit  his  daughter,  and  that  no  limits  being 
•defined,  the  power  was  void  for  uncertainty ;  but  it  was  held  that  the 
power  extended  to  the  whole  estate,  (d!)  So  a  trust  to  permit  the  tester 
tor's  wife  "  to  appropriate  absolutely  to  herself  such  parts ''  of  his 
plate  as  she  should  desire  to  possess,  has  been  held  to  give  the  widow 
the  whole  of  the  plate,  (e)  But  where  a  testator  bequeathed  his 
household  property  on  trust  for  sale,  "  except  such  articles  as  his  wife 
should  wish  to  retain  for  her  own  use,  wliich  he  thereby  empowered 
her  to  appropriate,''  it  was  said  that  this  intimated  a  confidence  that 

[(x)  Bobinsonv.  Wheelwright^  21  Beav.  (e)  See  Hobeon  v.  Blackburn,  1  Mj.  A 

:214.  E.  674;  [Jacques  «.  Ghambeni  2  OoU. 

(y)  Saliubary  «.  Denton,  8  K.  A  J.  629.  441 ;  Duckmanton  v,  Dnckmantoo,  6  H. 

(«).  Liddard  «.  liddard,  28  Beav.  266.  &  N.  219;  Millaid  v.  BaUey,  L.  R,  1  £q. 

See  also  Greville  v.  Greville,  27  Beav.  378. 

694.]  (d)  Cooke  v.  Fkrnmd,  7  Taunt  122. 

(0)  Peck  V.  Halsej,  2  P.  W.  387.  (e)  Arthur  «.  Maddnnon,  W.  K.  1S79, 

(6)  Grace  MarshaU's  Case,  Dy.  281,  a,  p.  93. 
o.,  8  Vin.  Abr.  48,  pi.  11. 
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the  wife  would  make  some  selecdon^  and  woald  not  take  the  whole ; 
though  to  what  extent  short  of  that  is  not  very  dear.]  (/) 

Bat)  if  a  testator  having  two  closes  called  Whiteacre,  devises  (not 
one  of  his  ckwes^  bat)  his  dote  called  Whiteaere^  this  does  oiftor<aaM 
not  entitle  the  devisee  to  take  either  of  the  closes  at  his  haviiiff  twoof 
pleasore,  hot  the  uncertainly  as  to  which  is  intended^  ▼oi«L 
renders  the  devise  void ;  (g)  [and  if  he  make  a  general  devise  of  all 
except  the  dose  called  Whiteacre,  there  being  two  of  that  name,  the 
exception  is  uncertain,  and  the  general  devise  will  be  read  as  if  it  con- 
tained no  exception.  (&)     But  where  a  testator  bequeathed  all  his 
properly  in  the  Austrian  and  Bussian  funds,  '^  and  also  that  vested  in 
a  Swedish  mcHTtgage/'  the  testator  having  several  Swedish  mortgages,. 
they  were  all  held  to  pass,  (i)  And  where  a  testator  having  five  leasehold 
meesoi^es  in  L.,  comprised  in  four  leases,  bequeathed  ''  his  four  lease- 
hold messuages  in  L.,'^  it  was  held  that  all  five  messuages  passed  upon 
a  context  somewhat  favoring  that  construction.]  (i) 

A  bequest  of  what  shall  remain  or  be  left  at  the  decease  of  the  prior 
legatee,  {I)  [or  of  what  the  l^atee  is  possessed  of  at  *the  oia  over  of 
ttme  of  death,  (m)  or  of  what  he  does  not  wanL  (n)  or  does  has  not  di*. 
not  spend,  (o)  or  of  what  he  can  transfer,  (p)  or  what  he  too  indeonito. 
tsan  save  out  of  his  yearly  income,  (q)  or  of  what  remains  undisposed 
of,  or  is  not  disposed  of  by  deed  or  will,  (r)  or  of  the  "  bulk  *'  of 

(/)  KeDnedy  v.  Kennedy,  10  Hare  438.  (»'}  Bichards  v.  Patteson,  15  Sim.  501. 

Ih  Daris  v.  Davis,  1  H.  A  M.  256,  the  (k)  Sampson  v.  Sampson,  L.  B^  8  Eq. 

donee  of  a  power  to  distribute  plate,  ^b&,  479. 

b^ing  also  one  of  the  objecte,  allotted  the  (0  Bland  «.  Bland,  2  Goz  349;]  Wynne 

largest  share  to  himself  and  this  was  up-  «•  Hawkins,  1  B.  C.  G.  179 ;  Pushman  v. 

held.    See  also  Beid  v.  Beid,  30  Beav.  Filliter,  3  Yes.  7 ;  Wilson  v.  M^jor,  11 

389.]  Yes.  2Q5;  [Perry  v.  Merritt,  L.  B.,  18 

(p)  Bichardson  v.  Watson,  4  B.  A  Ad.  £q.  152. 

796 ;  but  evidence  is  admissible  to  re-  (m)  Att-Oen.  v.  Hall,  1  J.  A  W.  158, 

move    SQch    an    ambiguity ;    see    next  n.,  2  Cox  355 ;  Pope  v.  Pope,  10  Sim.  1. 

chapter.  (n)  Sprange  v.  Barnard,  2  B.  G.  C.  587 ; 

[(A)  Blnndell  v.  Gladstone,  14  Sim.  83,  Hudson  «.  Bryant,  1  GolL  631 ;  it  seems 
better  reported  8  Jur.  301.    Bat  the  de-  that  UpweU  v.  Halsey,  1  P.  W.  651,  can- 
vise  was,  in  fact^  of  all  (except  W.),  'Mn-  not  now  be  considered  law ;  see  per  Lord 
eluding  tnist  estates,"  and  W.  was  given  Longhboroogh,  2  Yes.,  Jr.,  532,  and  pei 
to  A.;  and  the  decree  was  reversed,  3  M.  £^  E.  Sagden,  1  U.  A  Q.  298. 
A  Gord.  692;  on  the  ground  that  one  of  (o)  Henderson  v.  Cross,  29  Beav.  216. 
the  two  properties  called  W.  being  vested  (p)  Flint  v.  Hoghes,  6  Beav.  342. 
in  the  testator  as  tmstee,  it  was  to  be  pre-  (q)  Cowman  v.  Harrison,  17  Jur.  313, 
sumed  that  he  meant  the  other  to  pass  by  22  K  J.,  Ch.  993. 
the  particular  devise.  (r)  Bourn  v.  Gibbs,  1  B.  &  My.  614 ; 
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certain  propert7y(«)  or  a  gift  over  of  the  whole  legacy  in  case  of  the 
death  of  the  prior  l^atee  intestate^  (t)  is  void  for  unoertainfy.j 

Some  of  these  cases  certainly  had  special  circamstances,  and  the 
>¥iMtiier  the  indefinitcness  seems  not  to  have  been  invariably  considered 
H^JS^^  to  be  such  as  to  invalidate  the  gift  («)  At  all  events  ez- 
chattab.  prcBsions  of  this  nature  are  capable  of  explanation,  where 

the  property,  or  i>art  of  it,  consists  of  household  furnitare,  or  otho* 
articles  of  a  {perishable  nature,  by  considering  these  words  as  refenring 
to  the  expected  diminution  of  the  property  by  the  use  and  wear  c£  the 
first  taker.  [Neither  would  there  be  any  uncertainty  as  to  the  sabject 
of  the  gift  over  in  any  bequest  of  specific  chattels  capable  of  identifi- 
cation. The  point,  however,  is  unimportant ;  for  the  gift  over  woold 
be  void  on  another  ground,  namely,  its  repugnancy  to  the  prior  gift,  (x) 

But  where]  property  (whatever  be  its  nature)  (y)  is  expressly  limited 
to  the  first  taker  for  life,  there  is  not,  it  is  believed,  any  case  in  whidi 
such  expressions  have  been  held  to  render  the  ultimate  gift  void, 
[comprising  as  they  then  do  the  whole  corpus.]  Thus,  in  Ooopor  e. 
oiftoTwhtttM-  Williams,  («)  [the  testator  gave  personal  property  to  his 

SS^idA  ^^^  ^o^  ^^^  ^^  ^^^  ^^  1^  l^ft  <^^  ^^  ^^'^  to  ^ 
tota  ftitj^'^  next  of  kin,  and  it  seems  to  have  been  thought  that  the 
^^'  gift  over  was  good.]    So  in  Gibbs  v.  Tait,  (a)  wbeie  a 

«ibte«.  Taifc.  testator  bequeathed  a  residue  to  his  wife  and  her  assignsy 
and  directed  her  to  apply  the  interest  and  proceeds  thereof  for  her  own 
use  and  benefit^  and  after  her  decease  or  marriage  he  gave  fohai  AmU 
be  remaining  of  muA  residuary  tmoneya  to  other  persons,  no  objecticm 
*seems  to  have  been  advanced  to  the  validity  of  the  gift  on  the  ground 
of  uncertainty. 

Bofls  V.  Boes,  1  J.  A  W.  154;  BuU  «.  Mad.  118;  Lightboonie  «.  Oil],  8  B.  P. 

Kingston,  1  Her.  314;  Qrejr  v.  Monte-  a  TomL  260;  Wede  «.  011iT«^  82  Bm¥. 

«ae,  2  Ed.  206,  8  B.  P.  0.  Toml.  816;  421.] 

Phillipe  V,  Eastwood,  1  LI.  A  Q.  270;  («)  Dnhamel  «.  Aidovin,  2  Vea.  162; 

Watkins  V.  Williams,  3  M.  A  Gord.  622 ;  Hands  «.  Hands,  1  T.  R  487,  n. 

In  re  Yalden,  1  D.,  M.  A  Q.  68;  Bowes  [(x)  See ch.  XXVIL 

e.  Qodett,  27  K  J.,  Ch.  249,  4  Jur.  (N.  (y)  Except  ''oonsomable"  artidei^  see 

8.)  17 ;  bnt  see  Borton  ti.  Borton,  16  Bim.  Andrew  «.  Andrew,  1  ColL  690 ;  and  cIl 

662.  2XVI.,  adfiiLi 

{$)  Palmer  v,  Simmonds,  2  Drew.  221.  (s)  Pre.  Ch.  71,  pL  64. 

(0  Cnthbert «.  Porrier,  Jac.  416 ;  Green  (a)  ,8  Sim.  182» 
«.  Harvey,  1  Hare  428 ;  Eade  «.  Eade^  6 
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[AgaiD^  in  Constable  v.  Bull^  (6)  there  was  a  devise  and  beqnest  of 
all  the  testator's  real  and  personal  estate  to  his  wife  for  oomuod*  «. 
her  sole  and  separate  use  and  benefit,  **  and  <U  the  decease  ^"^^ 
^  my  wife  whatever  remains  of  my  said  estate  and  effects  to  go^  to 
certain  otiier  persons.  Sir  J.  K.  Bruce,  V.  C,  said,  the  only  question 
seemed  to  be  whether  the  words  ^'  whatever  remains  of  had  the  effect 
of  preventing  the  gift  to  the  widow  from  being  construed  as  a  gift  of 
a  life  interest,  for  that  without  these  words  the  subsequent  bequests 
would  have  the  efiect  of  so  reducing  the  interest  given  to  the  widow : 
that  there  were  several  meanings  capable  of  being  rationally  attributed 
to  these  words  which  would  be  inconsistent  with  the  construction 
giving  to  the  widow  the  power  of  disposing  of  the  property,  and  that 
be  thought  the  gift  over  was  good.  Thus  construction  was  approved 
and  followed  by  Sir  C.  Hall  in  Bibbens  t;.  Potter.]  (o) 

If  the  gift  of  whai  ehall  bel^is  preceded  by  a  power  of  disposition 
or  appropriation  reserved  to  a  trustee  or  prior  legatee  in  q^^^]^ 
favor  of  particular  objects,  the  expression  evidently  points  ^SISJ^m^  a 
at  that  portion  of  the  property  which  shall  be  unappointed  SSi^^^'*^ 
or  unappropriated  under  the  power.    As  in  Surman  o.  a«^^«  ^  a»^ 
Surman,(d)  where  a  testator  bequeathed  his  personal  "**^ 
estate  to  his  wife  for  life  or  widowhood,  with  a  power  to  her  to  apply 
the  same  to  her  own  benefit  and  the  maintenance  of  A  and  B  during 
minority ;  and  at  her  decease  or  second  marriage,  he  gave  the  same,  or 
eo  much  ae  should  then  renuxinf  to  certain  persons;  tliis  was  held  to  be 
a  good  bequest  of  the  personal  estate  unapplied  to  the  prescribed  pur- 
poses. 

[Bo,  in  Lancashire  v.  Lancashire,  (e)  a  testator  devised  all  his  real 
and  personal  estate  to  trustees,  and  directed  them  to  apply  LMMMuahh^v. 
the  income  for  the  maintenance  of  A  till  she  att^ed  the  ^^■'**"'**^ 
age  of  twenty-one  or  married,  and  then  to  convey  and  settle  such  part 
as  th^  should  think  proper  on  A  for  life,  with  remainder  to  her 
children,  with  remainder,  in  default  of  children,  to  B  in  fee;  and  as 
to  suoli  part  or  parts  of  the  trust  estate  as  his  trustees  should  not  think 

[(6)  8  Be  G.  A  a  411 ;  see  also  Boiv  {d)  6  Mad.  128;  [Scott  «.  JoflselTii,  26 

ton  «.  Borton,  16  Sim.  552;  In  re  Strin-  Bear.  174;  In  re  Banderaon's  Trost,  8  K. 

gel's  Estate,  6  Ch.  D.  1.    Bat  see  Flint  v.  A  J.  497 ;  but  see  Qude  v.  Worthington  8 

Hughes,  6  Beav.  842.  De  Q.  A  &  889,  which  seems  eonira,  but 

(e)  10  Gh.  D.  783.    In  In  re  Adams,  14  the  groonds  of  the  decision  do  not  appear. 

W.  R  18,  "aU  remaining ''dearly  re-  (•)  2  Phil  657, 1  Be  0.  A  a  288. 
ferred  to  the  prenons  legacies.] 
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proper  to  settle  as  aforesaid^  upon  *trust  to  oonyey,  aasign  and  tranefer 
the  same  to  A  absolutely,  A  died  before  the  trustees  made  any  settle- 
meatf  and  Lord  Cottenham,  afiSrming  the  decision  of  Sir  J.  EL  Bruce, 
V.  Cj  held,  that  the  power  to  make  a  settlement  had  determined,  and 
that  the  heir  of  A  was  entitled  to  the  whole  of  the  real  properly  to  the 
exclusion  of  B.  And  the  same  principle  would  seem  to  apply  where 
the  power  is  general.  (/) 

It  will  be  observed,  that  in  these  cases  the  words  seemed  or  were 
SJSS*JfSt  of  «)°«dered  to  provide  for  carrying  over  everything  that 
oeptw^^  was  not  disposed  of  under  the  power,  and,  consequently 
SSdut^^e  iHYthing  having  been  disposed  of,  the  ultimate  limitation 
aS^n?:^  carried  the  whole  subject  of  gift  The  next  two  oases, 
^SST'^'^^^^^  however,  seem  to  show  that  if  the  words  are  such  as  to 
point  to  a  division  into  parts,  and  to  amount  to  a  gift  of  the  individual 
parts,  then,  if  one  of  the  parts  cannot  be  ascertained,  the  legatee  of  the 
other  part  is  necessarily  disappointed,  since  his  part  is  und^ermined, 
and  the  words  are  not  sufficient  to  cany  the  whole  to  him. 

Thus,  in  Jerningham  v.  Herbert,  (ff)  the  testatrix  gave  to  A  such 
JmdD^bam  m,  ^^  ^^  jewels  as  shouM  at  her  decease  be  deposited  with 
^^^'^''^^  Messrs.  B.,  and  gave  the  rest  of  her  jewels  to  B.    At  her 

decease  there  were  no  jewels  deposited  with  Messrs.  B.,  and  Sir  J. 
Leach,  M.  B.,  said  that  the  will  contained  no  present  gift  of  the  jewds, 
but  referred  to  a  future  act  to  be  done  by  the  testatrix  in  order  to  com- 
plete her  gift,  and  that  act  being  prevekited,  the  intended  gift  wholly 
failed..  Again,  in  Boyce  v.  Boyce, (&)  where  the  testator  devised 
certain  houses  in  S.  to  trustees  upon  trust  for  his  wife  for  life^  and 
after  her  decease  upon  trust  to  convey  to  his  daughter  M.  in  fee  sndi 
one  of  the  houses  as  she  should  choose,  and  to  convqr  and  aasure  all 
the  others  which  M.  should  not  choose  to  his  daughter  C. ;  M.  having 
died  in  the  testator's  lifetime,  Sir  L.  ShadweU,  Y.  C,  said  it  was  only 
a  gift  of  the.  houses  that  should  remain,  promded  M.  should  choose  one 
of  them,  that  no  choice  had  been  or  indeed  could  have  been  made  by 
M.,  and  therefore  the  gift  in  favor  of  C.  fedled. 

[(/)  See  Cooke  «.  Eamnd,  7  Tftont.  (g)  4  Bosb.  888. 
122, 2  liazBh 431 ;  GalTert «.  Johnston,  8  (k)  16Sim.47«. 
K.  A  J.  569, 660. 
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'Where  the  bequest  is  of  the  residue  or  snrplas  of  a«f>ecified  fund^ 
remaining  after  providing  for  an  object  idiich  is  illegal  or  ^^^^^  ^^  ^^ 
UDattainable,  and  the  exact  amount  to  be  laid  out  on  whit-h  2ur%ro^dfii^ 
is  DotBpedfied,  the  bequest  is  necessarily  void  for  uDoer-^  S^^is^a, 
tainty^  ^unless  the  purpose  is  such  and  so  defined  that  Ifae  tJ^iSSl^St^ 
court  can  determine  what  would  have  been  the,{m)per  tSn^Uin^ 
amoant  to  be  expended  had  the  object  been  legal  or 
attainable,  or  nnless  (according  to  dome  recent  cases)  the  bequest  of 
sorplus  carries  with  it  all  that  is  not  otherwise  efleokiaHy  ouhpnum  «^ 
disposed  of.    Thus  in  Chapman  v.  Brown,  ft)  tiie  testa-  ■^'^ 
trix,  after  giving  some  l^acies,  gave  all  the  lesidoe  of  her  real  alid 
personal  estate  to  her  executors  to  be  applied  for  the  purpose  of 
buildii^  or  purchasing  a  chapel  where  her  execators  dbottid  diiuk  it 
was  most  wanted,  and  if  any  overplus  should  remain  firqii^  purchasing 
or  building  the  same,  she  directed  it  to  be  applied  lo  surfi  charitable ' 
uses  as  her  executors  should  think  proper.    The  bequest  for  the* 
cba{>el  being  void,  Sir  W.  Qrant,  M.  R.,  declared  Aal  tke  gift  of  tlie 
overplus  was  void  also,  since  the  amount  could  ncl  he  ascertained* 
*He  thought  it  impossible  to  frame  any  directioii  that  would  enable 
die  master  to  form  any  idea  as  to  what  would  have  been  proper  to 
expend  upon  the  chapel.    If  the  testatrix  had  pointed  out  Aiiy  par'^ 
ticdlar  place,  that  might  have  furnished  some  ground  of  inquiry  as  to^ 
what  size  would  be  sufficient  for  the  congregation  to  be  expected  there^ 
but  the  gift  in  question  was  io  entirely  indefinite,  it  ii^as  qttite  uncertain 
what  the  residue  would  have  been.''    Again,  in  AH.-  Att-Q<m.«. 
Gen.  «*  Hinxman,  (k)  there  was  a  devise  <rf  a  house  to  be  ■'^■••^ 
used  as  a  school  for  poor  persons  of  the  parish  of  W. ;  the  executor^ 
f^ere  directed  to  put  the  house  in  repair,  and  to  invest  a  sum  of  money 
m  stock  in  the  name  of  the  minister,  diurchwarden  and  overseers,  who 
were  to  apply  the  dividends  for  the  purposes  of  the  school,  and  to' 
apply  the  surplus,  if  any,  after  payment  of  tlie  expenses  of  the  school, 
aniong  poor  parishioners  of  W.,  as  the  trustees  should  think  fit     The 
devise  of  the  house  for  the  school   being  void,  and  the  first  tru^ 
declared  of  the  stock   having  oonsequently  failed.  Sir  T.  Plumer, 
decided  that  the  gift  of  the  residue  of  the  surplus  dividends,  being 

{%)  6Ve8.404.  V.  Dayic8,9y€a.585;  Att..O«ll.«.Qollld- 

(Jb)  2J.  4W.  270;  andaee  Att.-Q6n.    iag,2B.C.C.428. 
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umimy  t».  '  unascJertainable,  was  void.  Again,  iu  Limbrey  v.  Gurr,  (Q 
®'"''  where  a  testator  bequeathed  £7000  upon  trust  to  pay  the 

expenses  of  the  testator's  funeral  and  monument,  and  of  building  eight 
almshouses  on  a  particular  piece  of  ground,  and  to  apply  the  residue 
to  the  trusts  directed  of  a  I^cy  of  £8000,  which  he  bequeathed  upon 
trust  out  of  the  income  to  pay  certain  weekly  sums  to  the  poor  persons 
in  the  almshouses,  to  pui*chase  '*'a  quartern  loaf  for  twenty  other  poor 
persons,  and  to  keeping  the  almshouses  in  repair,  and  to  apply  the 
residue  iu  distribution  of  bread  as  therein  mentioned ;  Sir  J.  Lieadi 
held  that  the  residue  of  each  sum  was  unasoertainable,  by  reason  of 
the  gifts  to  the  prior  objects  failing,  and  the  gifl  of  both  residaes 
therefore  void,.;.    .  . 

^;BntiJ^  tbe.testatoirbAS.so  defined  .his  object  as  to  furnish  fi&tr  and 
B^ou9  If  the  reasonable  data  the  court  will  determine  the  amount  which 
o^ruoiMbie.  ought  to  have  been  expended  on  it  if  it  had  been  legal, 
and  thus  at  the  same  time  ascertain  the  amount  of  the  surplus.  Thus 
-iOifyrd  «.  io  Mitford  V.  Reynolds  (m)  the  testator,  after  several  be- 

Reynoids.  quests,  directed  the  purchase  of  a  particular  piece  of  land, 
and  the  constructiou  of  a  vault  for  the  bodies  of  himself  and  his 
parents  and  sister,  and  of  a  monument,  the  expense  of  which  par- 
chase  and  constpruction  was  to  be  met  and  provided  for  from  the  sur- 
plus property  after  payment  of  debts  and  l^acies.  Then  came  a  be- 
quest of  the  remainder  of  his  property  to  a  valid  charitable  purpose ; 
and  it  was  b^d  by  Lord  Lyndhurst  that  assuming  the  prior  object  to 
be  void,  yet  it  was  not  so  uncertain  as  to  the  amount  that  would  be 
required  for  it  as  to  vitiate  the  gift  to  the  charity.  He  thought  the 
difSculties  which  .existed  in  Chapman  o.  Brown  had  no  existence  here. 
The  place  was  defined,  the  very  spot  pointed  out,  and  the  extent  re- 
quired for  the. purchase;  there  was  no  difficulty  in  directing  a  refer- 
ence to  the  master  for  the  purpose  of  ascertaining  what  would  be  a 
proper  sum  to  cariy  that  intention  of  the  testator  into  effect  That 
sum  being  once  la^rtained,  would  be  deducted  from  the  residue,  the 

amount  of -itFhich  w6uld  then  be  rendered  certain,  (n) 

>     •  ■      •••'■'    '     •• 

(ZJ  6)iiad.  15l|  the  peculiar  wording  of  the  L.  C'l  de- 

.     (m)  1  !f*hiL'"ld5;  7(^.     '*  daration  concerning  the  charitable  gift, 

(fi)  The  ]li.;  Qf,  held,  th^  the.  direction  Shad  well,  V.  C,  afterwards  thought  him- 

as  to  tbe  monument,  &c.,  ifaB.  a  di^po^i-  self  bound  to  l]|Qld  that  the  prior  porpooe 

tion  of  an  integral  par^  of  the  residue,  having  fidled  through  the  refusal  of  the 
and  that  the  "remainder''  was  what  was  ^  owner  to  sell  the  land,  the  whole  residiie 

left  of  such  residue  after  building  the  was  well  given  to  the  charity,  16  Stm. 

monument,  1  Phil.  199.    But  owing  to  105. 
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So  in  Fisk  v.  Att.-Gen.,  (o)  where  a  testatrix  beqaeathed  £1000  to 
the  rector  and  churchwardens  of  a  parish  and  their  sue-  piBk*.  Att- 
oesBora  upon  trust  to  apply  such  part  of  the  dividends  as  ^^^ 
should  from  time  to  time  be  required  in  keeping  in  repair  her  family 
grave,  and  to  pay  or  divide  the  residue  of  the  said  dividends  at  Christ- 
mas in  every  year  forever,  among  the  aged  poor  of  the  parish ;  Sir 
W.  P.  Wood,  V.  C,  cited  Mitford  v.  Reynolds  and  *the  Dundee 
case,  (o)  and  said  that^ToIlowing  the  latter  case,  he  ought,  if  the  gift 
of  the  residue  had  been  exchisive  of  the  amount  required  for  the  re- 
pair of  the  grave,  to  have  ascertained  the  amount  required  for  the 
void  purpose.     But  he  said,  **  the  eifb  is  not  to  the  execu-  DoMUM^oid 

^  .  gift  fiJl  into 

tors  to  do  certain  things  and  pay  the  residue  to  the  rector  ^ihendduer* 
and  churchwardens ;  the  gift  is  out-and-out  to  the  rector  and  church- 
Wardens,  and  then  there  is  a  gifl  of  a  portion  for  a  purpose  which 
fidls."  That  being  so,  he  thought  the  better  construction  was  that  the 
rector  and  churchwardens  took  the  whole  fund..  As  to  this,  however, 
it  is  plain  that  the  rector  and  churchwardens  were  just  as  much  trus- 
tees of  one  part  as  of  the  other ;  and  in  Dawson  v.  Small,  (jp)  where 
a  sum  was  given  on  similar  trusts,  and  the  distribution  was  to  be 
made  (as  was  held)  by  the  executors,  Sir  J.  Bacon,  V.  C,  asked  '^  what 
difierence  can  it  make  that  a  person  is  named  to  have  the  management 
and  conduct  of  the  gift,  and  that  it  is  given  to  be  disposed  of  by  the 
executors  of  the  testator?  There  is  no  sort  of  distinction."  The 
cases,  therefore,  being  undistinguishable,  he  considered  himself  bound 
by  the  detMon  in  Fisk  v,  Att.-(3en.,  and  held  that  the  whole  fund 
was  well  given  to  the  residuary  objects  discharged  from  the  void 
purpose. 

It  is  probable  that  Sir  W.  Wood  drew  the  distinction  in  order  to 
avoid  a  conflict  with  Fowler  v.  Fowler,  (q)  which  was  cited  before 
him.  In  that  case  the  gift  was  in  the  form  of  a  direction  to  execu- 
tors to  invest  and  apply  the  income  in  or  towards  the  maintenance  of 
certain  existing  graves,  and  to  pay  the  surplus  income  to  the  rector  of 
B  for  the  time  being  for  his  own  use,  and  Sir  J.  Bomilly  held  that 
the  first  trust  being  void,  the  second  failed  for  uncertainly.  He 
thought  that  the  particular  residue  might  originally  have  been  held  to 

(o)  L.  B.,  4  £q.  621.    See  also  In  re  «.  Bullock,  L.  B.,  14  £q.  45,  befm  tlM 

Bigley's  Trost,  36  L.  J.,  Ch.  147.  same  judge, 

(o)  AfUe  p.  *359.  (g)  88  Beav.  616. 
ip)  L.  B.,  18  £q.  14.    See  also  Hunter 
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inclode  what  was  intended  for  the  void  piirpoee,  like  a  genend  reodae^ 
but  that  the  oontnuy  was  quite  settled. 

However^  in  In  re  Williams  (r)  the  decision  in  Fisk  v.  AtL-Gen. 
was  again  applied  to  a  case  where  the  distinction  on  which  that  de- 
cision was  based  did  not  exist,  the  trusts  being  committed  to  the  eseo- 
utors.  Sir  R.  Malins  there  said  he  did  not  agree  that  Fisk  v.  Att- 
Qen.  turned  on  the  distinction  in  question ;  he  considered  that  the  Y » 
C.  Wood  really  intended  to  overrule  Chapman  v.  Brown»  But  if  so, 
why  did  Sir  W.  Wood  say  that^  but  *for  that  distinction,  he  ought  to 
have  ascertained  the  amount  required  for  the  void  purpose?  This^ 
would  have  been  an  empty  form,  if  the  amount  when  ascertained  was 
still  to  fall  into  the  ^'  residue/'  And  although  he  intimated  that  the 
Dundee  case  had  narrowed  the  authority  of  Cihapman  v.  Brown,  he 
was,  of  course,  alluding  only  to  that  part  of  the  dedsion  in  the  latter 
case  upon  which  alone  the  Dundee  case  had  any  bearing,  vis.  die 
question  whether  the  court  ought  or  ought  i\ot  to  have  determined  the 
amount  required  for  building  the  chapel.  Even  on  this  part,  of  the 
ca89  3ir  6.  Jessel  thought  differently ;  for  in  his  opinion  there  was 
nothing  to  guide  the  court  towards  determining  what  would  have  been 
a  reasonable  sum  for  building  the  chapel ;  the  whole  fund  might  have 
been  required  for  it :  the  Dundee  case,  therefore,  did  not  interfere  mih 
Chapman  o,  Brown,  which  still  remained  an  authority  for  the  position ; 
that,  if  the  first  object  is  not  so  defined  that  you  can  reasonably  ascer- 
tain the  amount  required,  the  whole  must  &il,  because  you  might  then 
apply  the  whole  to  the  first  object,  and  so  there  would  be  no  asoer* 
taiAable  residue*  («) 

In  In  re  Birkett  (f)  the  question  again  arose  on  a  gift  undistinguiah- 
able  from  the  gift  in  Fisk  v.  Att-Gen.,  and  Sir  G.  Jessel,  »  ,,._,_^ 
M.  R.,  said  that  the  prior  purpose  being  void  he  was 
bound  by  the  decisions  of  the  three  Y.  C/s  to  hold  that  the  whole 
income  passed  under  the  gift  of  surplus.  But  apart  from  the  author^ 
ities,  his  opinion  was  clear  that  the  amount  required  for  the  repairs  of 
the  tomb  ought  to  have  been  ascertained  (as  it  could  be  by  any  competent 
person,)  and  only  the  remainder  given  as  surplus.  He  observed  that 
the  case  was  a  singular  illustration  of  the  way  in  wluch  oor  law  gate 
altered. 

(r)  5 Gh. D. 78fi.  AJ.479. 

(•)  See  alM  Cramp  «i  Plajft)ot|  4  K.       (f)  SGL  D.  57d. 
[♦869] 


CSfAP.  211.]  UNCERTAINTY  AS  TO  THB  OBJECT.  .661 

Reference  may  here  be  made  to  the  case  of  "Ford  v.  Fowler,  («)  Where 
the  testator  recommended  (oonstraed  '^directed'')  F.  and  Tmstaofan 
his  wife  to  settle  a  sum  which  he  had   beqaeathed  to  fundvaiid. 
the  latter,  ^  tc^ther  with  such  sum  of  money  of  iiis  (F.'s)  ed  to  embnot* 
own  as  F.  shall  choose/'  for  the  benefit  of  his  wife  and  «MMrt«ined.' 
children.     Lord  Langdale,  M.  R.,  said  that  there  ^ing  a  certainty  as 
to  that  which  was  in  the  testator's  power,  tlie  trust  as  to  that  did  not 
fail  because  the  testator  expressed  a  wish  as  to  something  over  which 
he  had  no  power.] 

III.  Uncertainty  in  regard  to  the  objects  of  gift  arises  either  *from 
the  testator  having  described  such  objects  by  a  term  of  trnoert«inty  m 
vague  and  unascertained  signification,  or  from  his  having  *«o^«*«i^ 
specified  a  definite  class  or  number  of  persons,  but  having  shown  that 
all  are  not  to  take,  and  then  left  it  in  doubt  which  of  them  he  intended 
to  select  as  tlie  object  or  objects  of  his  bounty .3    Examples  of  both 

(«)  3  Beay.  146.]  parent,  though  the  parent  was  known  to 
3.  Whether  the  uncertainty  relates  to  be  dead  when  tlie  will  was  made,  is  not 
person  or  thing — object  or  subject  matter  admissible.  Judj  v.  Williams,  2  Ind. 
of  the  gift — the  rule  is  the  same  that  a  449.  And  a  gift  ^  to  one  of  my  children  " 
gift  will  not  be  void  for  uncertainty  so  is  too  uncertain.  McDermot  v,  U.  S.  In- 
long  as  sufficient  certainty  is  there  to  suranoe  Co.,  3  Serg.  A  K.  607.  Not  so^ 
identify  the  person  or  thing  intended  by  however,  a  gift  to  the  children  of  a  child 
the  testator,  Smith  v.  Smith,  4  Paige  of  A,  '^  or  to  the  children  or  child  of>such 
271 ;  S.  C,  1  £dw.  Ch.  189 ;  Bartlet  v.  children,"  Stevenson  v.  Evans,  10  Ohio 
King,  12  Mass.  537  ;  Button  v.  Am.  Tract  St  307 ;  nor  "  to  my  taid  grandchildren 
boo,  23  Vt  336 ;  Newell's  Appeal,  24  Uut  mentioned,"  where  none  had  been 
Penna.  St.  197;  Baldwin  v.  Baldwin,  3  mentioned,  the  words ''said,"  '^iaat^men-' 
Halst  Ch.  211 ;  McBride  v.  Elmer,  2  H(med**  being  rejected,  Hall  v.  Hall,  123 
HalsL  Ch.  107 ;  Minot  v.  Boston  Asylum,  Mass.  120 ;  nor  even  a  gift  "  to  A  during 
7  Mete.  416 ;  Sutton  v.  Cole,  3  Pick.  232 ;  his  life  and  to  B.  during  his  life— lor 
Alabama  Conference  v.  Price,  42  Ala.  39 ;  default  of  male  issue  the  land  shall  return 
Iiee  «.  Foard,  1  Jones  £q.  125 ;  St  Louis  to  the  said  A  and  B,  then  to  the  next 
Hosp.  Ass'n  V,  Williams,  19  Mo.  609 ;  according  to  law,  but  it  is  not  my  will 
Calhoun  «»  Furgeson,  3  Bich.  Eq.  160 ;  that  none  of  it  be  sold,''  Den  v,  McMuiv 
Vansant  v.  Boberts,  3  Md.  119.  But  the  trie,  3  Qreen  (N.  J.)  276.  Cases  of  mis- 
court  cannot ,  remodel  the  will,  Lepage  nomer  are  numerous,  and  are  generally 
V.  McNamara,  5  Iowa  124.  Sometimes  found  capable  of  eorrection«  Thus  in 
the  uncertainty  as  to  the  perwn  is  in  the  Smith  v.  Smith,  4  Paige  271 ;  S.  G,  I  Edw. 
manber;  in  such  case  the  wrons:  number  189,  the  gift  was  to  ''Mary  Smith,  wife 
is  generally  made  right  Thus  in  Veruor  of  Nathaniel  Smith,"  and  it  was  held  that 
V.  Henry,  6  Watts  192,  a  gift  to  "  the  two  Mary,  the  wife  of  Abraham,  and  not 
daughters  of  A,"  he  having  three,  went  Sarah,  the  wife  of  Nathaniel,  wss  entitled, 
to  the  three.  Proof  that  by  a  devise  to  a  See,  also,  Stokely  v.  Gtordon,  8  Md.  496. 
parent  the  testator  meant  children  of  such  In  Sutton  v.  Cole,  3  Pick.  232,  the  "  First 

[*870] 
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kinds  will  be  found  in  the  sequeL  It  has  been  often  lud  down  that 

if  a  devise  be  to  one  of  the  sons  of  J.  S.,  (he  having  several  sons,)  (:i;) 
the  devise  is  void  for  uncertainty,  and  cannot  be  made  good,  (y)  And 
if  a  man  devise  to  twenty  of  the  poorest  of  his  kindred,  this  is  void 
for  the  uncertainty  who  may  be  adjudged  the  poorest  {z)    [So  where 

Pw*i8h  of  S."  took  a  gift  to  the  *"  South  was  iotended,  the  gift  must  falL  Q^m 
Parish  of  &.**  In  Mlnot  v.  Boston  Aaj-  v.  Boas,  8  Sneed  (Tenn.)  211 ;  Tolson 
lorn,  7  Mete.  416,  a  gift  to  ''the  Boys'  v.  Tolson,  10  Gill  St  J.  159.  Speak- 
A^lum  and  Farm  School  *'  was  intended  ing  to  this  point  in  Leferre  v.  LefeTre^ 
for  the  "Boston  Asylum  and  Farm  59  N.  T.  4d4,  440,  Allen,  J.,  aa js : 
SchooU'  In  Trustees  v.  Peaslee,  15  K.  "A  misnomer  or  misdescription  of  a  leg»- 
H.  817,  a  gift  to  ^  the  Franklin  Seminary  tee  or  devisee,  whether  a  natoial  penoa 
of  Literature  and  Science,  Newmarket,  or  a  corporation,  will  not  inTalidate  the 
N.  H.,"  was  intended  for  the  "  Trustees  provision  or  defeat  the  intention  of  the 
of  the  South  Newmarket  Meth.  Sem.''  testator,  i£,  either  from  the  will  itself  or 
So,  in  Baldwin  v.  Baldwin,  3  Halst  Ch.  evidence  dehors  the  nill,  the  object  of  the 
211,  '^  The  Trustees  of  the  Bethel  Church  testator's  bounty  can  be  ascertained.  No 
in  Newark,''  for  **  The  Bethel  Church  in  principle  Ib  better  settled  than  that  parol 
Newark."  In  Newell's  Appeal,  24  Penna.  evidence  is  admissible  to  remove  latent 
St.  197,  ^'  The  Trustees  who  hold  the  ambiguities,  and  when  there  is  no  person 
funds  of  the  Theological  Seminary  at  or  corporation  in  existence  precisely  an- 
Princeton,"  for  '*  The  Trustees  of  the  swering  to  the  name  or  description  in  the 
Theological  Seminary  of  the  Presbyterian  will,  parol  evidence  may  be  given  to  as- 
Church  at  Princeton."  In  Button  v.  certain  who  were  intended  by  the  testa- 
Am.  Tract  Soc.,  23  V t  336,  the  '^  Am.  tor.  A  corporation  may  be  designated  by 
Home  Mission  Tract  Society,"  for  the  its  corporate  name,  by  the  name  by  which 
*'Am.  Tract  Society."  In  other  cases  of  it  is  usually  or  popularly  called  and 
misnomer,  one  of  several  societies,  all  known,  by  a  name  by  which  it  was  known 
imperfectly  described,  was  permitted  to  and  called  by  the  testator,  or  by  any  name 
take,  Brewster  v.  McCall,  15  Conn.  274 ;  and  description  by  which  it  can  be  dis- 
Church  Society  v.  Hatch,  48  N.  H.  393.  tingiiished  from  every  other  corporation ; 
But  where  there  was  a  bequest  to  two  and  when  any  but  the  corporate  name  is 
societies,  one  of  which  was  not  and  never  used,  the  circumstances  to  enable  the 
had  been  in  exbtence,  it  was  held  that  court  to  apply  the  name  or  description  to 
the  testator  died  intestate  as  to  the  moiety  a  particular  corporation  and  identify  it 
intended  for  the  society  not  in  existence,  as  the  body  intended,  and  to  distingnish 
and  that  the  other  society  took  only  half,  it  from  all  others  and  bring  it  within  the 
Telfiiir  v.  Howe,  3  Rich.  £q.  235.  And  terms  of  the  will,  may,  in  all  cases  be 
where  there  is  nothing  to  show  which  proved  by  parol.  *  *  *  When  the 
of  two    insufficiently  described   persons  name  of  an  intended  benefidaiy  is  wholly 

(x)  The  uncertainty  would  not  be  re-  (y)  See  Strode  v.  Lady  Falkland,  3  (3u 

movable  by  parol  evidence ;  for  the  terms  Hep.  183, 2  Vem.  624,  625 ;  T.  Baym.  82. 

of  tlie  will  show  that  the  testator  had  not  [So  ''  one  of  my  sistere  to  be  executrix/'* 

determined  which  of  them  to  make  the  In  re  Black  well,  2  P.  D.  72.] 

object  of  his  bounty.    See  Wigr.  Wills,  p.  (i)  Webb's  case,  1  BoU.  Ab.  609»  (D) 

180 ;  Ashbumer  v.  Wilson,  17  Sim.  204 ;  I;  eivid,  Scrope's  case,  49  Ed.  III.,  pL  4, 

and  next  chapter.]  cited  2  Bulst.  180,  nom.  Morris  and  Maule. 
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the  devke  was  ^^  to  the  testator's  brother  and  sister's  family/^  and  the 
testator  had  two  sisters ;  the  devise  was  held  void ;  {a)-  and  a  bequest 
''to  and  amongst  my  nephews  and.  nieces  John  '8i)d^;^,^|^|.^ 
Nanny*'  (followed  by  ft  Wank)  or  to. such  of  ibeni-tts  "»"»<*• 
should  be  living  at  the  death  of  "  the  tenant  of  life/'  wds^faeld  void  for 
uncertainty^  liecause  although  by  using  the  plural  number,  ''nephews  and 
nieces/'  the  testator  showed  he  meant  to  include  more  than  one  of  each 
sex,  yet  by  his  apparent  intention  to  name  those  whom  he  intended  for 

•     •     *  • 

l^atees,  it  was  made  doubtful  whether  he  meant  to  include  all.  (6) 

,  I 

omitted  and  the  will  is  a  blank,  the  omis-  must  have  effect  according  to  the  intent 
sion  cannot  be  sapplied  by  the  courts  of  the  testator.  A  mistake  in  the  name 
ap<m  any  evidence  of  the  intention  of  the  is  not  fatal  so  long  as  the  testator  suffi- 
testator.  A  will  cannot  be  made  for  a  ciently  indicates  the  institution  or  indi- 
deoeaised  testator  by  the  judgment  of  a  vidual  intended.  (Ang.AAonesonCorp., 
court  of  law  or  equity.  (Hunt  v.  Hort,  3  2  99.)  *  *  *  But  Chief  Justice  Tin- 
Bro.  Ch«  311.)  So,  too,  when  the  name  dal  states  the  general  proposition  as  it  is 
of  a  beneficiary  is  inserted,  and  from  the  now  recognized  ancl.  adop^  and  ^ays 
drcumstances  and  relations  of  the  testa-  that.'  it  may  be  idmit^d.  that  iu'all  cta^es 
tor,  and  the  whole  terms  of  the  will  the  in  whidi  a  difficulty  arises  in  applying 
oourt  might  conjecture  that  an  individual  the  words  of  a  will  to  the  thing  which  is 
not  in  any  respect  within  the  description,  the  subject-matter  of  the  devise  or  to  the 
but  whose  name  if  he  was  intended  by  person  of  the  devisee,'  the  difficulty  or 
the  testator  is  wholly  mistaken,  was  in  ambiguity  which  is  introduced  by  the  ad- 
tmth  in  the  mind  of  the  testator,  and  in-  mission  of  extrinsic  evidence,  may  be  re- 
tended  to  be  named  as  the  beneficiary,  butted  and  removed  by  the  production  of 
the  mistake  cannot  be  corrected,  especi-  further  evidence  upon  the  same  subject 
ally  when  there  are  those  in  existence  calculated  to  explain  what  was  the  estate 
bearing  in  whole  or  in  part  the  name,  and  or  subject-matter  really  intended  to  b^ 
coming  to  some  extent  vrithin  the  descrip-  devised,  or  who  was  the.  person  really  to 
tion  of  the  will.  *  *  *  #  As  said  by  take  under  the  will,  and  this  ap()ears  to 
the  court  in  Minot  v.  Curtis,  (7  Mass.  us  to  be  the  extent  of  the  maxim  *Am» 
441,)  there  is  no  reason  '  why  corpora^  biguiUu  veH)orum  latens  varifieatione  iUfh 
tions  may  not  be  known  by  several  names  pletur* "  For  gifts  to  voluntary  unincor- 
as  well  as  individuals,'  and  if  so  and  porated  associations,  see  Inglis  v.  Sailors' 
named  in  a  grant  or  devise  by  any  one  Snug  Harbor,  3  Pet  99 ;  Baptist  Associa^ 
of  its  recognized  names,  it  cannot  be  said  tion  v.  Hart,  4  Wheat..  31,  i  Witman  v.. 
that  the  name  is  wholly  mistaken.  The  Lex,  17  Serg.  A  B.  88 ;  J^rtlet  f».  ^\ng, 
ambiguity  arises  only  from  the  fiict  that  12  Mass.  537 ;  Burrill  v.  Board  man,  43 
the  corporation  has  and  bears  two  or  more  N.  Y.  254.  See  also  remarks  and  cases 
names.  The  corporate  or  charter  name  on  this  subject  in  the  notes  to  chapter  IX. 
may  be  entirely  mistaken  or  wholly  un-  But  a  gift  to  a  society  by  name,  such  so-^ 
known  to  the  testator,  but  if  he  designates  ciety  not  being  then  in  existence,  but  to  be 
it  by  some  other  name  by  which  it  is  thereafter  incorporated,  hasbeen  held  to  be 
known  and  can  be  identified,  the  will  void  for  uncertainty.    Zeissweiss  v.  James, 

[(a)  Doe  d.  Hayter  v.  Joinyille,  3  East        (6)  Qreig  v.  Martin^  5  Jur.  (N.  S.)  329. 
172 ;  and  see  Doe  d.  Smith  v.  Fleming,  2    See,  however,  the  cases  ch.  XXX.,  {  4. 
<  \  M.  &  R.  638. 
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'..['  But  at  gifkloi  a  cLms^  with  the  ezoeptioii  of  one  person  of  the  daa, 

\vIk>  i&Bot  named,  or  cannot  be  ascertained,  is  not  void, 

<H)pti»D«nK»  '  hut  takes,  eflfeet  in  favor  of  the  whole  class. (e)  And 
where  a  testator,  afber  devising  property  to  his  dangbter 

Ai  ill  fee,,  and  if  she  die  under  twenty-five  withont  leaving;   any 

fl3  fenoa.  St.  4ffik  flee  the  remarks  of  either  bj  feoffineatordeTiaetoaoorpoca- 
Shanwood,  J^  m  this  case,  where  he  Bays :  tion  which  is  not  in  existence  at  the  time 
"iif  there  was  an  infidel  society  in  Phila-  of  the  grant  or  devise,  the  remainder  is 
delpkia  at  Che  date  of  the  will,  it  was  not  void,  even  though  sach  a  oorporatioii 
then  incorporated^,  the  testator  ezpresslj  should  afterwards  be  erected  during  the 
tefWrting  to  it  M  thereafter  to  be  incor-  particular  estate,  becaose  it  is  poiaUia  r^ 
'|>orated.  If  we  are  to  infer  the  nature  mota :  &ir  Hugh  Cholmley's  Oase,  2  Bep. 
and  objects  of  the  corporation  from  the  51,  a ;  Lane  v.  Gowper,  Moor.  104 ;  Cow- 
name,  it  means  aa  association  of  infidels  den  v.  Clarke,  Hob.  33 ;  Noe'a  Case, 
or  unbelievers,  for  the  purpose  of  propa-  Winch.  55 ;  Simpson  v.  Southwaid,  1 
gating  InfideKtj^  or  a  denial  of  the  doc-  Bol.  Rep.  254.  In  the  Tear  Book,  9 
trinesand  obligations  of  revealed  religion.  Hen.  VI.  24,  it  is  laid  down  that  if  one 
Tt  inust  be  so  enderstood,,  according  to  the  devise  lands  to  the  priests  of  a  chantry  or 
obmmonly  received'meaning  of  the  term,  of  a  college  in  the  church  of  A,  at  which 
Such  an  association^  it  would  seem,  could  time  there  is  no  chantry  and  no  college, 
riot  be  incorporated  «nder  any  of  the  gen-  the  devise  is  void  notwithstanding  the  de- 
eral  laws  of  the  commonwealth.  The  vise  is  by  license  of  the  king ;  and  if 
acts  of  April  6th  1791,  3  Smith  20„  and  after  a  chantry  or  college  is  made  in  the 
of  October  13tb  1840^  Pamph.  L.  1841„  p.  same  place,  yet  they  shall  not  have  the 
5,  provide  for  incorporation  of  societies  land,  because  at  the  time  of  the  devise 
for  any  literarj^  charitable  or  religious  there  was  no  corporation  in  which  the 
purpose  and  beneficial  societies  or  associa-  devise  could  take  efiect  We  must  con- 
iions.  It  could  scarcely  be  considered  as  elude  then  that  this  remainder,  lim^t^  to 
within  either  the  letter  or  spirit  of  these  a  corporation  thereafter  to  be  created, 
acts.  It  is  highly  improbable  that  the  was  void,  because  there  was  no  devisee 
legislature  wit)  ever  incorporate,  or  au-  competent  to  take  at  the  time,  and  the 
thorize  the  incovpofation,,  of  such  an  aa-  possibility  that  there  might  be  such  a 
sdciation.  Supposing  it,  however,  to  be  corporation  during  the  particular  estate 
possible,  it  is  polenlia  rtmota — that  a  cor-  for  life,  was  too  remote."  So,  too^  Mc- 
pbration  should  be  created^  and  with  that  Cord  v.  Ochiltree,  8  Blackf.  15.  The  fal- 
name — a  possibility  upon  a  possibility,  lowing  among  other  objects,  have  been 
which,  as  Lord  Coke  tells  us^is  never  ad-  held  to  be  sufficiently  certain :  for  "the 
mitted  by  intendment  of  law :  Co.  Litt.  cause  of  Christ,''  Going  «.  Emeiy,  16 
225-6, 184,  a.  It  ia  like  a  remainder  to  Pick.  107 ;  **  a  public  seminary,"  Curling 
the  heirs  of  a  person  unborn — that  a  per-  v.  Curling,  8  Baha  88 ;  "for  public 
son  should  be  bom  and  die  during  the  con-  schools,"  Bell  County  v.  Alexander,  22 
tinuance  of  the  particular  estate— or  to  an  Tex.  350 ;  ''  freedmen,"  McAlister  «.  lie- 
unborn  son  of  a  particular  name :  Feame  Alister,  46  Vt.  272 ;  see,  too,  Jemison  v. 
251.  Indeed,  the  very  case  is  put  in  the  Smith,  37  Ala.  185 ;  "  for  the  purpose  of 
old  boo^  that  if  a  remainder  be  limited  aiding  any  of  the  memben  af  fnyfamii^t  ^^ 
■  ' ■         >    I                           I  — _ 

(s)  niingwostli  V.  Cpoke,  ^  Hare  37. 
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^itctreDy  then  over^  gave,  other  properiy  on  trust  to  be  oonveyed 
equally  among  muA  children  of  A,  the  context  not  showing  what 
limit  was  intended  to  be  pat  on  the  class  of  children ;  it  was  held  that 
«11  took,  (cl)  So  a  gift  to  the  testator's  ^'  aforesaid  nephews  and 
nieces/'  none  having  been  previously  named,  was  held  to  indude 
^l;{e)  and  a  bequest  to  the  children  of  A,  inclading  who 

the  ill^itimate  *of  A,  was  held,  on  the  same 

principle,  to  be  a  good  bequest  to  the  legitimate  children  of  A,(/) 
but  to  include  no  ill^itimate  child.]  (ff) 

Again,  where  one  having  (A)  three  sons,  J,  E,  and  W,  and  lands 
in  tliree  counties,  devised  the  lands  in  A  to  J,  the  lands  Devise  to 
in  B  to  E,  and  the  lands  in  C  to  W ;  and  added,  that  if  S^'heii*!^* 
any  of  his  said  sons  died,  then  the  one  of  them  to  be  heir  *^^^^" 
tmto  the  other.  A,  the  eldest  son  having  died,  the  land  devised  to  him 
was  claimed  by  the  other  two;  but  the  court  (Fleming,  C.  J., 
doubting)  decided  that  nothing  passed  by  the  clause  in  question,  as  it 

aoy  other  penons  who  may  be  in  dis-  divinity  of  Christ,''  White  «.  Att.^3en.,  4 

tresB,''  held  sufficient,  as  £ur  as  the  mem-  Ired.  £q.  19.    In  this  case  it  was  said : 

ben  of  the  family  are  concerned,  Hill  v.  "  It  seems  to  us  that  it  would  be  impoasi- 

Bowman,  7  Leigh  660.    Cbntro,  "for  the  ble  for  the  court  to  keep  any  control  oyer 

support  of  indigent  pious  young  men,''  such  personal  property,  and  therefore  that 

White  «.  Fisk,  22  Conn.  50;  "for  the  this  is  a  trust  which  Uie  court  cannot  un- 

promotion  of  education  and  science  among  dertake  to  execute,  since  it  cannot  exe- 

the  Indians,"  Treat's  appeal,  80  Conn,  cute  it  efiectually."    So,  too,  a  bequest  of 

116 ;  for  "  benevolent  purposes,''  Adye  v.  money  to    **  school   commissioners   and 

Smith,  44  Conn.  60 ;  "  poor  orphan  child-  their  successors  in  the  district  of  South 

ren  of  A  "  Beall  v.  Drane,  26  Qa.  430;  Famham,  Essex  county,"  for  certain  pur- 

"  for  the  propagation  of  the  gospel,"  Car-  poses,  there  being  school  commiasioners 

penter  v.  Miller,  3  W.  Va.  174;   to  "the  in  the  county,  but  none  in  South  Fam- 

real  distressed  private   poor  of  Talbot  ham  district,  nor  any  such  district,  is  void 

county,"  Trippe  v.  Frazier,  4  Hari.  A  J.  for  uncertainty,  Janey  v.  Latone,  4  Leigh 

446 ;  "  for  the  benefit  of  poor  children  of  351.    So,  too,  to  the  city  of  Baltimore  in 

St.  Peter's  Protestant  Episcopal  Church,"  trust  for  necessitous  persons  in  the  Twelfth 

Bashiell  v.  Att-Gen.  5  Harr.  St  J.  392 ;  ward,  is  void  for  uncertainty,  Wildeman 

^*  to  build  places  of  worship  free  for  the  v.  Mayor,  Ac,  of  Baltimore,  8  Md.  551. 
nse  of  all  Christians  who  acknowledge  the 

(«0  Hope  V.  Potter,  3  K.  dk  J.  206.  (/)  Gill  v.  Bagshaw,  L.  B.,  2  Eq.  746. 

(«)  CampbeU  v,  Bouskell,  27  Beav.  825.  (g)  Mason  v.  Bateson,  26  Beav.  404.] 

The  word  *'  aforesaid  "  was  thus  rejected,  (h)  Wood  «.  Ingersoie,  1  Bulst  61 ;  8. 

the  M.  B.  preferring  that  course  to  con-  C,  but  ill  reported,  Cro.  Jac.  260 ;  see 

struing  the  gift  as  made  to  nephews  and  also  Pollex.  482 ;  Hill  and  Baker's  case, 

nieces  by  mistake  for  grandchildren,  who  cited  1  Bulst  63 ;  and  see  Saville  92,  98^ 
were  previously  named. 
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was  uot  certain  what  issue  should  have  it.     Some  stress  was  laid  on 
the  fact  that  the  original  devise  conferred  only  an  estate  for  life. 

On  the  other  hand^  where  (i)  the  testator  devised  to  his  eldest  sou 
Blackacre,  to  his  second  son  Whiteacre,  and  to  his  third  sou  Green- 
acre^  in  tail ;  and  further  willed  that,  in  case  any  of  his  said  sons 
should  die  without  issue,  the  garmvor  to  be  each  other^a  heir.  The 
eldest  son  died  without  iasue;  and  the  question  was,  whether  one  or 
both  the  surviving  brothers  siiould  have  Blackacre  ?  And  the  court, 
on  the  first  hearing  of  the  case,  was  in  great  doubt;  but  it  was  after- 
wards holden  that  the  surviving  brothers  were  joint  tenants;  and, 
although  the  word  "  survivor  '^  was  in  the  singular  number,  yet,  in 
sense,  upon  the  whole  matter  it  should  be  taken  and  construed  as  for 
the  plural  number :  (survivor  should  be  each  other's  heir)  i.  e.  each 
survivor,  i.  e.  all  the  survivors. 

An  instance  of  a  bequest  held  void  for  uncertainty  on  account  of  the 
vague  use  of  the  word  ^'survivors"  occurs  in  a  modem  case,  (£)  where 
the  words  were,  "  I  give  to  my  executors  the  sum  of  £1000  upon  trust 
to  be  invested  in  the  funds  of  the  Bank  of  England,  during  (he  lives 
of  the  survivors  or  survivor,  for  the  widows  of  John  Sayce  and  Thomas 
Draper,  to  be  divided  between  them,  share  and  share  alike.''  It  was 
contended  for  the  two  legatees  that  the  words  "survivors  or  survivor" 
applied  to  the  executors,  and  did  not  affect  the  gift  to  the  widows^  who, 
♦therefore,  were  absolutely  entitled ;  but  Sir  J.  Leach,  M.  R.,  observed 
that  it  was  impossible  to  put  any  rational  construction  upon  the 
bequest,  which,  therefore,  was  void  for  uncertainty. 

Uncertainty  is  sometimes  produced  by  the  mention  of  several 
Gift  to  several    objccts  alternatively,  as   in   the  case  of  a  gift  to  A  or 

alternatively.       t>    m 

In  tlie  early  case  of  Beal  t;.  Wyman,  (wi)  where  a  question  arose  on 

(i)  Haiubledon  v.  Hambledon,  1  Leon.  (/)  In  the  case  of  a  gift  to  several  per- 

262,  Saville  92,  93,  Cro.  El.  164,  Owen  sons  alternatively,  there  is  a  iatal  onoer- 

25 ;  see  also  Brook,  title  Devise,  pi.  38.  tainty  unless  the  secondly  named  person 

{k)  Hoffman  v,  Hankey,  3  My.  &  K.  can  be  considered  as  intended  to  be  sub- 

376.    Although  the  simihirity  of  expres-  stituted  for  the  first  in  some  event,  or  an< 

sion  seemed,  in  some  degree,  to  connect  less  the  word  *'  or "  can  be  changed  into 

this  with  the  preceding  case,  yet  it  rather  ^*  and,"  which  has  been  often  vexata  qma- 

belongs  to  the  class  of  cases  in  which  be-  tio,    (See  di.  XVI.) 

quests  have  been  held  to  be  void  on  ao-  (m)  Styles  240,  2  Danv.  514,  pL  4 ; 

count  of  the  uncertainty  as  to  the  extent  [and  see  Marwood  v.  Darrell,  Lee's  Cas. 

of  interest  the  gift  was  intended  to  com-  t.  Hard.  91.] 
prise. 
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these  words,  viz.  '^  I  give  and  bequeath  one  half  of  my  lands  to  mjr 
wife,  and,  after  her  death,  I  give  all  my  lands  to  the  To^hein 
heirs  males  of  any  of  my  sons  or  next  of  kin;^'  it  was  Sysoi^S?^*^ 
oontended  that  the  words  "heirs  males  of  any''  of  his  "«*^<>'^*°'" 
sons  were  words  certain  enough  to  create  an  estate,  for  it  was  all  one 
as  if  he  had  said,  "  to  the  heirs  males  of  all  his  sons,  if  they  have 
hdrs  males,  or  to  those  who  have  heirs  males ; "  (n)  and  the  words^ 
"  or  to  the  next  of  kin,''  were  also  certain  enougli,  being  joined  with 
the  preceding  words,  and  should  be  meant  to  the  next  of  kin  and  their 
heirs  males,  if  his  sons  had  no  heirs  males :  for  in  a  will,  if  there  be 
words  to  express  the  meaning  of  a  testator,  it  is  sufficient  though  the 
words  be  not  apt.  On  the  other  side,  it  was  argued  that  this  devise 
was  void ;  for  it  appeared  not  what  heir  male  should  have  the  land, 
whether  the  heir  male  of  his  son  or  the  heir  male  of  his  next  of  kin^ 
for  the  words  were  disjunctive;  and  the  court  seems  to  have  inclined 
to  this  opinion,  bot  how  the  case  was  ultimately  disposed  of  does  not 
appear. 

So,  in  Lowndes  o.  Stone,  (o)  where  a  testator,  by  an  unattested  will, 
fiAve  the  remainder  of  his  estate  to  his  next  of  kin  or  To*'neztof 

^  kin  or  hetr  at 

hdr  at  law.  The  personalty  was  claimed  by  the  next  of  law.** 
kin  and  the  heir  respectively  ;  the  latter  contending  that  the  testator 
used  the  term  "  heir  at  law  "  as  explanatory  of  the  former  expression 
meaning  "such  next  of  kin  as  shall  be  my  heir  at  law."  Lord  Lough- 
borough : — "  You  have  a  fair  retort  upon  each  other.  On  the  one 
side,  it  is  contended  that  ^next  of  kin'  means  ^  heir  at  law;'  on  the 
otlier,  that '  heir  at  law'  means  '  next  of  kin.'  It  must  be  distributed 
according  to  the  statute."  [But  in  In  re  Thomp'*'son's  Trusts,  (jp)  where, 
after  a  life  estate  to  A,  a  testator  directed  his  real  and  personal  estate 
to  be  sold,  and  the  proceeds  paid,  '^one-third  to  the  heir«  »*Heiraor  next 
or  next  of  kin  of  B  deceased,  one-thu'd  to  the  heir«  or  meaattolui^ 
next  of  kin  of  C  deceased,  one-tiurd  to  the  heir«  or  next  '^' 
of  kin  of  D  deeeased ; "  Sir  G.  Jessel,  M.  K.,  held  that  the  statutory 

(n)  Such,  it  18  probable,  woald  now  be  [Lord   Longhborough's  ezpressionB  are 

held  to  be  the  oonstmctioa  of  Uiis  devise,  hardly  reconcilable  with  the  notion  (2  K. 

The  other  question,  on  the  words  "  sons  &  J.  735)  tliat  he  construed  the  words  aa 

or  next  of  kin,^*'  is  more  diflScult.    Proba^  implying  heirship  according  to  the  nature 

bly  they  would  be  construed  aa  meaning  of  tiie  property,  and  as  intimating  an  in- 

"  my  sons,  or  such  other  persons  as  may  tention  that  the  rule  of  the  statute  should 

happen  to  be  my  next  of  kin.''  prevail. 

(o)  4  Yea.  649.    And  see  7  Sim.  8S8.  (p)  9  Gh.  D.  607. 
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o^xt  of  kin  were  entitled^  they  being  the  peisons  indicated  bj  the 
word  *'  heirs  "  when  used  with  reference  to  personalty.]  (9) 
'  Again^  in  Waite  v.  Templer^  (r)  where  a  testator,  resident  in  India, 
To  A.  "or  his  bequeathed  a  share  of  his  personalty  to  A,  ''  who  resided 
i^n.  ftdhninto-  at  L.  whcu  I  Icfl  England,  or  to  his  heirs,  executors^  ad- 
'«nigna.**  miuistrators,  or  assigns  forever ;''  Sir  L.  Shadwell,  V. 

•O.,  held  that  A,  having  died  in  the  testaJbor's  lifetime,  the  legacy 
failed,  his  Honor  being  of  opinion  that  the  additional  words  were  too 
uncertain  to  create  a  substitutional  gift. 

Uncertainty  sometimes  arises  from  property  being  devised  to  the 
<Referenoeto      same  uses  as  the  testator's  other  estates,  of  which  there  are 

VUM8  of  UillBI 

'•«0ut«a,  there  Several,  that  are  devised  to  different  uses,  (a)  It  may  also 
thaaona.  Be  occasioncd  by  the  testator's  apparent  miBapprehenai<»i 

of  the  law  regulating  tlie  devolution  of  property;  as  in  Thomas  «. 
Thomas,  {t)  where  a  testator,  after  charging  his  real  and  personal  estate 
with  the  payment  of  his  debts,  and  giving  it  to  his  wife  during  widow- 
hood, after  her  decease  or  marriage  willed  that  all  his  real  and  perso- 
nal estate  ^'  be  divided  aooording  to  the  statuie  of  distribution  m  (hat 
^ase  made  andpromded;  "  and  it  was  held  thai  the  real  estate  did  not 
pass  to  the  next  of  kin  under  this  clause,  the  court  thinking  it  not 
-clear  that  the  testator  intended  the  real  estate  to  be  distributed  aooord- 
ing to  the  statutes  of  distribution  regarding  personalty,  but  that  he 
must  have  referred  to  some  statute  which  he  supposed  applied  to  real 
-estate. 

Id  certum  est  giAodeertumreddi  potest,  isarule  no  less  applicable  to  the 
objects  than  (as  we  have  seen)  it  is  to  the  subjects  of  disposition ;  and, 
that*S5dSoo  to  therefore,  it  is  no  objection  to  a  gift  that  it  k  so  framed 
J^i^l^^^  as  to  make  the  objects  dependent  upon  some  extrinsic  dr- 
fuuiTOMtof  cumstance,  though  it  be  an  act  performed,  or  even  ft>  be 
l)erformed,  by. the  testator  himself  in  his  lifetime.  As  in  Stubbs  o. 
Sargon,  (u)  where  a  testatrix  directed  her  trustees  to  dispose  of  and 
divide  the  proceeds  of  certain  property  unto  and  *amongst  her  part- 
ners, who  should  be  in  copartnership  with  her  at  the  time  of  her  de- 
cease, or  to  whom  she  might  have  disposed  of  her  business,  in  such 
shares  and  proportions  as  her  said  trustees  should  think  fit  and  deem. 

(q)  See  cb.  XXIX.]  («)  Leslie  v.  Duke  of  Deyonshire^  2  B. 

(r)  2  Sim.  624 ;  see  also  Stone  v.  Eyans,  C.  C.  1S7. 

2  Atk.  86.    [But  Waite  v.  Templar  was  (t)  3  B.  A  Or.  825. 

disapproved  of  by  Lord  St  Leonards,  3  (u)  2  Xee.  258,  3  My.  &  Cr.  507. 
H.  L.  Cas.  557.] 
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advisable.  It  was  objected  that  the  gifl  was  void  for  nnoertaioty ; 
but  it  appearing  that  the  testatrix  was,  at  the  date  of  her  will,  in 
partnership  with  certain  persons,  to  some  of  whom,  conjunctively  with 
another  p^iBon,  she  on  the  dissolution  of  such  partnership,  disposed 
of  her  business,  Lord  Langdale,  M.  R.,  [and  on  appeal,  Lord  Gotten* 
ham,]  held  diat  these  latter  persons  were  those  among  whom  the  trus- 
tees were  to  divide  the  property  in  such  shares  as  thej  might  deem 
advisable. 

In  many  cases  devises  to  several  persons  successively  have  been> 
contended  to  be  void  on  account  of  the  uncertainty  re-  otfttoeevermi 
specting  the  order  in  which  the  objects  are  to  take,  (a?)  55?l^Jj!!i 
^here  the  devise  is  to  several  specified  individuals  in  ^^»^  <>"***• 
suooession,  the  obvious  rule  is,  to  hold  them  to  be  entitled  in  the  order 
in  which  their  names  occur.    If  it  be  to  a  class  of  persons,  constituted 
such  in  virtue  of  birth, (y)  as  to  children,  sons,  or  brothers, (2)  then' 
priority  according  to  seniority  of  age  may  be  presumed  to  be  intended.. 
And  the  circumstance  of  a  condition  being  imposed  on  the  devisees  hafr 
been  held  not  to  vary  the  order  in  which  they  are  successively  entitled. 

Thus,  where  (a)  a  testator  devised  to  A  and  his  brothers  successively,. 
but  not  to  be  entered  on  or  enjoyed  until  one  month  afler  their  mar^ 
riages,  it  was  held  that  the  devise  was  not  (as  contended)  void  for  un- 
certainty;  for  as  the  testator  named  A  first,  who  was  ike  eldest  son,  the 
word  '^saooessively''  implied  that  the  estate  was  to  go  to  his  next 
brother  after  him ;  and  the  court  agreed  that  the  clause  about  mar« 
riage  made  no  alteration  in  the  exposition  of  the  will,  but  only  added 
a  restriction  to  the  devise,  which  before  was  general ;  and,  therefore^ 
if  the  tecond  son  had  married  before  the  eldest,  yet  he  could  not  have 
taken. 

[On  the  other  hand,  in  Thomason  v.  Moses,  (6)  where  the  bequest : 
was  of  tlie  interest  of  a  sum  of  money  to  the  testator's  father  for  life> 
then  to  his  brother  for  life,  and  then  to  be  contiuued  to  the  testator's 
next  nearest  heir,  and  so  on,  and  neither  the  "^father  nor  the  brother 
waid  the  testator's  heir,  the  gift  of  the  fund  aft^  the  death  of  the  brother 
was  held  void  for  uncertainty.] 

(x)  See  an  instance  of  a  limitation  in  a  gifts  to  some  other  classes,  such  as  ex- 
deed  held  to  be  void  on  aocoont  of  unoer-  ecators ;  as  to  which  vuie  ante  p.  *842L 
taiatj  of  this  nature,  Windsmore  «.  Ho-       (s)  Onf^ej  v,  Peale,  2  Ld.  Bajm.  181S;. 
baid,  Hob.  813.  2  £q.  Cas.  Ab.  858,  pi.  8;  [Yoting  v 

(y)  This  qualification,  though  it  may  Sheppard,  10  Beav.  207. 
sooad  strangelj,  seems  requisite  in  order       (a)  Qngley  v.  Peale,  supra. 
to  ezdiide  from  the  poeitioB  in  the  text       (6)  6  Beav.  77.] 
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In  Prestwidge  v,  Groombridge,  (c)  the  oourt  was  called  upon  to  pat 
a  construction  upon  some  very  blind  words,  whidi.  had 

Oonstrnoilon  of,  .'^  iiiiiiV 

verv  obeouve  the  casc  oocurred  a  century  ago,  would  probably  have  been 
held  to  be  too  uncertain  to  create  a  gift.  The  testatrix 
<lirected  the  interest  of  her  residuary  estate  to  be  applied  in  defraying 
the  expenses  of  the  education  of  her  nephews,  Greorge  and  Charles,  and 
the  principal  to  be  applied  either  in  binding  them  apprentices  at  tlio 
age  of  fourteen,  or  to  be  reserved  till  they  attained  twenty-one,  to  com- 
anence  business,  and  added,  ^^In  the  event  of  the  elder  boys  Geoige 
and  Charles  (both  or  either  of  them)  being  settled  before  this  will 
comes  in  force,  I  provide  ihat  the  next  boy  {James  or  Hemy)  have  the 
benefilj  and  so  on!^  George  and  Charles  survived  the  testatrix,  but 
<Ued  under  twenty-one.  The  residue  was  claimed  by  James,  as  being, 
in  the  event  which  had  happened,  solely  entitled.  Henry  claimed  to  par- 
ticipate ;  and  the  next  of  kin'  also  put  in  a  claim  to  the  reridae  as 
undisposed  of.  Sir  L.  Shadwell,  V.  C,  held  James  and  Henry  to  be 
entitled.  The  intention  of  the  testatrix,  he  considered,  was  to  make 
a  provision  out  of  the  fund  for  two  of  her  brother's  sons ;  and  if  the 
provision  failed  as  to  either  Greorge  or  Charles,  that  James  should  be 
supported  out  of  it,  and  if  it  failed  as  to  both,  Henry  also  should  be 
supported  out  of  it 

In  Powell  V.  Davies,  (d)  where  M.  devised  a  freehold  estate  to  A 
for  life,  and,  after  his  decease,  to  be  equally  divided  into  four  parts, 
between  one  child  of  A,  one  child  of  B,  one  child  of  C,  and  one  child 
of  D,  for  them  to  receive  the  rents  and  divide  the  money  between  them ; 
and  it  was  his  desire  that  the  estate  should  never  be  sold  out  of  the 

a 

family,  provided  that  if  A,  C'and  D  should  never  have  lawful  chil- 
dren, his  desire  was  that  their  parts  should  go  to  the  next  of  kin.  At 
the  date  of  the  will,  B  had  one  child  bom,  and  the  others  were  un- 
married; but  after  the  testator's  death,  each  of  them  had  sev^al 
children.  It  was  held  that  the  devise  was  not  void  for  uncertainly, 
but  that  the  eldest  child,  whether  male  or  female,  of  each  of  the  four 
persons,  took  a  vested  estate.  Lord  Langdale  considered  that  the 
absence  of  a  devise  over  of  the  share  of  B,  who  had  one  child,  indicated 
the  testator's  intention  that  the  existing  child  should  take  that  share, 
and  that  in  each  instance  the  eldest  or  only  child  should  *be  entitled, 
[since  the  share  vested  in  him  immediately  on  his  birth,  and  thereupon 
the  gift  over  failed. 

(c)  6  Sim.  171.  Wilson,  17  Sim.  204 ;  WUscm  f.  Wiboo, 

(d)  1  Beav.  532,  [and  see  Ashbamer  «.    1  De  Q.  &  a  152. 

[*376] 
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It  most  be  remembered,  that,  with  re8i)ect  to  charities  gifts  may  be 
good,  which,  with  respect  to  individuals,  would  be  void,  01,1^^1^1^ 
We  have  seen  that  charitable  bequests  are  not  void  for  y^JJJ  JJJ^, 
ancertainty  in  the  object  ;(c)  and  where  there  are  two  ••*o*y«^«Mjeci. 
charities  of  the  same  name,  the  legacy  will  be  divided  between  them, 
if  it  cannot  be  ascertained  which  was  the  intended  object.  (/)  In  the 
case  of  individuals,  the  gift  would  be  void  for  uncertainty.  In  one 
case,  however,  the  gift  was  to  the  first  cousins  of  the  testator,  children 
of  his  father's  brother,  of  the  name  of  C. :  the  father  had  two  brothers 
of  the  name  of  C,  both  of  whom  had  children ;  and  the  giffc  was  held 
to  take  effect  in  favor  of  the  children  of  both  brothers,  (g)  The  decis- 
ion seems  opposed  to  all  the  other  authorities  on  this  subject. 

However,  where  a  testator  bequeathed  '^  to  the  surgeon  and  resident 
apothecary  of  the  Dispensary  at  B.''^19  198.  each,  or  any  who  may 
hold  the  Uke  situations  at  my  deceoMSj  and  it  appeared  there  was  no 
apothecary,  but  two  surgeons  and  a  dispenser,  those  persons  were  each 
held  entitled  to  a  legacy  of  the  specified  amount,  although  in  other 
bequests  the  testator  had  used  the  word  surgeons  in  the  plural.  (A) 

Where  there  are  in  the  same  testamentary  paper  gifts  to  each  of  two 
objects,  ,one  of  which  does  not  exist,  it  will  be  considered  that  the 
objects  are  not  identical,  and  one  gift  will  fail,  though  either  gift 
standing  alone  would  have  been  a  good  gift  to  the  existing  object]  (t) 

IV. — ^It  is  clearly  not  essential  to  the  validity  of  a  devise  that  all 
the  particulars  which  the  testator  has  included  in  his  ^yi  iwitioiiiAn 
description  of  the  subject  or  object  of  gift  should  be  accu-  ^tS!!S2S^^ 
rate.     There  need  only  be  enough  of  correspondence  to  tkonee?^ 
afford  the  means  of  identifying  both,  {k)    Thus,  the  devise 
of  a  house  or  field,  de*soribed  by  name,  is  not  rendered  uncertain  by 

(e)  UnleeB  the  ancertainty  be  sach  as  (g)  Hare  v.  Cartridge,  13  Sim.  167. 

to  make  the  amount  of  the  charitable  gift  (h)  Ellis  v.  Bartnim,  25  Beay.  109. 

also  uncertain,  Flint  v.  Warren,  15  Sim.  (%)  Lee  v.  Pain,  4  Hare  254 ;  see  also 

<626.  Douglas  v.  Fellows,  Kaj  114.    But  in  In 

(/)  Waller  v.  Childs,  Amb.  524 ;  Ben-  re  Maguire,  L.  R,  9  Eq.  632,  the  existing 

nett  V.  Hayter,  2  Beav.  81 ;  In  re  Clergy  object  (a  charity)  got  not  only  its  own 

Society,  2  K.  A  J.  615 ;  In  re  Alchin's  legacy,  but  (through  cj/  prta)  the  other 

Trusts,  L.  R,  14  £q.  230.    And  see  Si-  also. 

mon  V.  Barber,  5  Buss.  112,  where  though  (k)  See  Purchase  «.  Shallis,  2  H.  A  Tw. 
the  legacy  was  not  held  Toid,  the  princi-  854, 14  Jur.  408»  19  L.  J.,  Ch.  518 ;  How- 
pie  of  dividing  it  does  not  seem  to  have  ard  «.  Conway,  1  ColL  87 ;  Stephens  9, 
been  acted  upon.  Powys^  1  De  G.  A  J.  24.] 
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its  being  mentioned  to  be  in  the  oocapation  of  a  person  who  is  not  tbe 
occupier;  for  as  the. property  was  adequately  described  in  the  first 
instance,  this  erroneous  and  unnecessary  atlditioo  does  not  vitiate  the 
devise,  (l)  And  even  if  it  should  torn  out  that  part  only  of  the  house 
or  field  so  named  was  in  the  oocupatioa  of  the  person  designated,  by 
the  testator  as  the  occupant,  the  whole  nevertheless  would  pass*  (m) 

A  reference  to  occupancy  often  comes  in  aid  of  a  defect  or  ezzor  m 
the  locality,  and  vice  versa.  Thus,  a  devise  of  ^'  my  lands  w^^  |^  y^ 
at  Bramstead,  in  the  county  of  Surrey,  in  the  occupation  ^^^^^"^^^ 
of  John  Afihley,'^  has  been  held  to  pass  lands  in  the  occupation  of 
John  Ajshley,  at  Bramstead,  in  the  county  of  JEhmia.  (n)  Even  widumfe 
the  reference  to  the  occupancy,  however,  in  this  instance  the  deaorip* 
tion  would  have  been  sufficient,  for  the  misnomer  of  the  ooontT*  in 
which  a  parish  is  situate  produces  no  uncertainty,  unless  the  testator 
should  happen  to  have  property  answering  to  the  deacriptaon  in  a 
parish  of  that  name  in  more  than  one  county,  (o) 

It  has  even  been  held  that  a  devise  of  houses  and  lands  lying  in  ihe 
jparidi  of  Billing,  and  in  a  street  called  Brook-street,  is  a  good  devise 
of  lands  in  ^Wlmg-ttred,  the  testator  having  no  lands  in  the  parish  of 
Billing,  (p) 

So  it  is  clear  that  a  leasehold  estate  will  pass  under  the  deaisription 
of  freehold,  where  the  reference  to  its  name  or  local  utua-  Le—ehoid  wm 
tion,  and  the  fact  of  the  testator  having  no  freehold  estate  nSd.'* 
answering  thereto,  leave  no  doubt  of  the  identity ;  (g)  and  t?ioe  Mrsa.{r) 

It  has  been  adjudged,  tOQ>  that  under  a  devise  of  buildings  in  a 
specified  street,  houses  situate  in  a  lane  contiguous  to,  and  opening 
into,  that  street  pass^  for  want  of  a  subject  more  nearly  answering  to 
the  description.  («) 

(t)  Blague  v.  Gold,  Cro.  Our.  447,  478 ;  Doe  d.  Danning  v.  Lord  OanstowD,  7  IL 

ThompBon  «.  Tonson,  And.  188,  2  LeozL  A  Web.  1. 

120.  («)  Doe  d.  HomphreTB  «.  Boberia,  6  B. 

(m)  Ghamberlaine  v.  Tomer,  Gro.  Oar.  &  Aid.  407,  ^poti;  bat  obscrre  that  theiie 

129.  cases  were  before  1  Vict,  c.  20,  the  eflEect 

(n)  Halstead  v.  Searle,  1  Ld.  Baym.  of  which  on  such  questions  of  constmo- 

728.  lion  is  remarked  upon  f09t  ch.  XTTT.; 

(o)  See  Owens  «.  Bean,  Finch  805;  [see  also  Baddeley  v.  Gingell,  1  Ezch. 

Brown  «.  Longl^,  2  £q.  Oss.  Ab.  416,  819,  where  houses  in  an  indoeed  yard 

pL  14.  opening  into  a  street,  were  held  to  be 

(p)  BrownL  131,8  Yin.  Ab.  277,  pL  7.  houses  "within  the  street,"  so  as  to  be 

(g)  Deon  d.  Wilkins  «.   Kemeys,  9  liable  to  a  rate  imposed  by  statute  <m 

Esst  868.  "  houses  within  the  street"] 

(r)  Day  r.  Trig,  1  P.  W.  286,  pott; 


CHAP.  Xn.]  mSNOMEB  AKB  MIBDE8GBIFTI0N.  673 

The  same  principles  of  construction^  of  course,  apply  to  objects  *of 
gift.  It  IS  sufficient,  therefore,  that  the  devisee  or  I^atee  in  deiioripuoa 
IB  SO  ae8ifi:nat6d  as  to  be  d]stinfi:uishea  from  every  other  aii  iMrUoaiim 
person,  and  the  inaptitude  of  the  particulars  introduced  .  caneoL 
into  the  testator's  description  is  immaterial ;  and  this  whether  the  ob- 
ject of  the  gift  be  a  corporation  or  an  individual.  Thus,  a  devise 
^'  to  the  major,  jurats,  and  town^council  of  the  ancient  town  of  Bye,'' 
has  been  held  to  be  good,  though  they  were  incorporated  by  the  name 
of  ''the  mayor,  jurats,  and  commonalty.'^ (Q  A  bequest  Minomerof 
"  to  the  fellows  and  demies  of  Magdalen  Collie,  Oxford,"  «*p«»»««»- 
however,  has  been  decided  not  adequately  to  designate  Magdalen  Col- 
lege, whose  corporate  name  or  style  is, ''  The  president  and  scholars 
of  St  Mary  Magdalen."  (u)  [But  where  money  was  bequeathed  to 
the  provost  and  fellows  of  Queen's  College,  Oxford,  to  purchase  books 
to  be  added  to  the  library,  the  proper  name  of  the  corporation  being 
'^  the  provost  and  scholars,  &o. : "  the  corporation  was'  held  to  be  en- 
titled, principally  on  the  ground  that  the  library  belongkl  to  the  body 
corporate,  who  were,  therefore,  the  prop»  persons  to  make  additions 
to  it  (a?)  And  where  a  bequest  to  '^  the  Westminster  Hospital,  Chari  ng 
Cross,'*  was  claimed  by  the  Westminster  Hospital  in  .Broad  Sanctuary, 
and  also  by  the  Boyal  Ophthalmic  Hospital,  and  by  the  Charing  Cross 
Hospital,  Agar  street,  Strand,  the  latter  was  held  entitled,  as  being 
nearest  to  the  locality  mentioned,  and  as  being  a  general  hospital :  {y) 
the  testator,  when  he  intended  to  give  to  a  hospital  of  a  special  char- 
acter, having  so  named  it.  (2)  And  where  the  description  is  equally 
applicable  to  two  different  objects,  either  of  which  would  have  been 
sufficiently  designated  if  the  other  had  not  existed,  evidence  is  ad- 
missible to  remove  the  ambiguity,  by  showing  which  of  them  was 
known  to  the  testator,  and  (if  a  charitable  institution)  to  which  of 
them  he  subscribed,  (a)    If  this  evidence  fails  to  indicate  which  the 

(()  Att-Ckn.  «.  Gorporation  of  Bye,  1  (y)  See  aoe.  In  re  Akhin's  TrustB,  LI 

J.  B.  Moo.  267,  7  I^nt  646.    See  also  R,  14  £q.  230. 

Fits.  Dev.  27,  Dalison  78,  {  8 ;  10  Bep.  (f)  Bradshaw  v.  Thomso  1,  2  Y.  A  C.  a 

67 ;  Foster  v.  Walter,  Cro.  Elix.  106,  2  C.  296;  and  see  Wilson  «.  Squire,  1  Y.  & 

Leon.  166.    But  as  to  gifts  to  corpora-  G.  G.  G.  664;   South'  v,  Buger,  6  Jur. 

tions,  vide  anU  p.  «66.  (N.  S.)  906. 

(«)  Att-Qen. «.  Siiythoip^  2  B.  A  Mjr.  (a)  Li  re  Kilvert^s'Trasts,  L.  B.,  7  Gk. 

107.  170;  In  le  Feam's  Will,  W.  N.  1879» 

[(s)  Qneen's  Coll^se  n.  Sutton,  12  Sim.  p.  8. 
621. 
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testator  meant^  the  bequest  fails^  anless,  as  already  noticed,  it  is  chari- 
table and  applicable  oy  pres.  (6) 

As  a  general  rule,  verUaa  nomirUs  (oUU  errorem  demonstrcdionis ;  so 
Q^DiBni  rule  ^^  where  there  is  a  person  to  answer  the  name,  it  *  will 
Mtoiwme.  j^  immaterial  that  any  further  description  does  not  pre- 
cisely apply.]  Thus  a  bequest  to  C  M;  S.  and  C.  E.,  legitimate  son 
and  daughter  of  C.  S,,  was  held  to  be  a  good  bequest  to  persons  of 
those  names,  though  they  turned  out  to  be  illegitimate,  in  conseqaence 
of  an  anterior  marriage  of  their  father  being  established,  (c)  [And 
the  rule  has  prevailed,  although  besides  a  wrong  or  inaocurate  de- 
scription, one  of  the  Chris'tian  names  of  the  legatee  was  omitted ;  a 
gift  to  '^  my  niece  Elizabeth  '^  being  held  a  sufficient  description  of 
Elizabeth  Jane,  a  great  grand-niece,  (d) 

But  mhil  fadt  error  nondnis  eum  de  oorpore  constat ;  (e)  and  there 
Minomerof  ^^^  m^y  cases  in  which  the  description  is  such  as  to  lead 
Individuals.  ^  ^^  irresistible  inference  that  the  person  named  was  not 
the  person  in  the  testator's  mind.]  Thus,  where  (/)  the  devise  was  to 
William  PUoaimey  dded  son  of  Charles  POoaimSy  it  was  insisted  that 
the  eldest  son  had  no  title,  because  his  name  was  not  William^  bat 
Andrew;  nevertheless  the  court  was  of  opinion  that  the  words  were 
sufficient  to  point  him  out  with  certainty. 

So  {g)  under  a  bequest  to  '^  John  and  Benedict,  sons  of  John  Sweety" 
jam«B  entiued   a  SOU  named  Jamies  (there  beini;  no  John)  was  held  to  be 

ondttrgiitto  •  ' 

John.  entitled.    It  was  proved,  too,  that  the  testator  osed  to 

call  him  Jackey ;  but  Lord  Hardwicke  appears  to  have  thought  tliis 
evidence  unnecessary  to  establish  his  title. 

Agun,  where  (A)  a  testator  gave  an  annuity  to  his  brother  Ednocsrd 
Parsons  for  life,  and,  after  his  decease,  the  same  to  go 
t^^nojju**  equally  among  his  (E.  P.'s)  children,  "by  his  present 
wife/'  and  at  the  date  of  the  will,  the  testator  had  no 
brother  except  one  named  Sanrnd,  who  had  a  wife  and  children ;  bat 
four  or  five  years  before,  he  had  a  brother  named  Ed¥7ard,  who  as 
well  as  his  wife,  was  then  dead,  which  fact  was  known  to  the  testator^ 

(&)  In  re  aergj  Society,  2  E.  <&  J.  615.]    4Dea&J.468. 

(c)  Standen   v.  Standen,  2  Vee.,  Jr.,        (a)  11  Bep.  21,  a.] 

689,  6  B.  P.  C.  Toml.  193;  [and  see  Doe  (/)  Pitcaimeti.  Erase,  Eineh  408;  see 

d.  Gaines  v.  Bouse,  6  C.  B*  442;  Giles  «.  also  G^es  v,  Eemsiey,  1  FreeoL  288; 

Giles,  1  Eee.  685 ;  In  re  Blackman,  16  Biyers"  Oase,  1  Atk.  410. 

Beay.  377 ;  Ford  v.  Batlej,  23  L.  J.,  Ch.  (g)  Dowset  v.  Sweet,  Amb.  176. 

226 ;  Pratt  v,  Mathew,  22  Beay.  834.  (h)  Parsons  v.  Parsons,  1  Yes.,  Jr,  266. 

(d)  Stringer  v.  Gardiner,  27  Beay.  35,  . 

[*379] 
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who  by  the  same  will|  gave  legacies  to  his  children.  The  testator  had 
been  in  the  habit  of  calling  his  brother  Samuel,  Edward  and  Ned. 
Lord  Loughboronghy  without  argument^  held  the  children  of  Samuel 
to  be  entitled. 

In  another  case,  {%)  a  bequest  to  the  "  Bev.  Charles  Smith,  of  Staple- 
ton  Tawney,  clerk/'  was  held  to  apply  to  one  who  an-  ^^ 
*6wered  the  other  parts  of  the  description,  but  whose  name  Sgj^J^'^ 
was  J2icAard;  though  it  was  suggested  that  the  person 
intended  was  Charles  Smith  of  Bomford,  an  o£Bcer  in  the  army,  but 
who,  it  appeared,  was  dead  at  the  date  of  the  will,  and  that  the  testa- 
tor had  been  informed  of  the  fact.    If  the  other  part  of  ihe  descrip- 
tion, as  well  as  the  name,  had  corresponded  with  those  of  the  deceased 
Charles  Smith,  and  the  testator  could  have  been  ignorant  of  his  death, 
it  would  have  been  difficult  to  sustain  the  claim  of  Richard. 

So  where  (k)  a  testator  bequeathed  to  his  six  grandchildren  (Q  by 
their  Christian  names,  but  the  name  of  Ann,  one  of  them. 


was  repeated,  and  that  of  Elizabeth,  another,  omitted,  it  of  mtauoce  in 
was  held  that  Elizabeth  should  take  the  share  mistakenly 
given  to  Ann  by  the  repetition  of  her  name. 

Ag^n,  where  (m)  a  testator  gave  to  his  namesake  Thomas  Stockdale, 
the  second  son  of  his  brother  John  Stockdale,  the  second  son,  though 
not  named  Thomas,  was  held  to  be  entitled,  there  being  no  son  of  that 
name.  The  error  in  the  name  hcore  was  remarkable,  as  the  testator,  in 
describing  the  l^atee  as  his  own  namesake,  had  his  attention  particu- 
larly drawn  to  the  name. 

So,  under  a  devise  to  "  Mary  Cook,  wife  of  —  Cook,''  (n)  a  married 
woman  named  Elizabeth  Cook  was  held  to  be  entitled,  on  evidence 
showing  that  the  testator  had  no  other  relative  of  the  name  of  Cook, 
and  that  she  was  the  person  intended.  In  this  case  the  additional 
description  was  very  slight,  it  merely  showed  the  devisee  to  be  a  mar- 
ried woman. 

In  cases  of  this  kind,  however,  it  not  unfrequently  happens  that 
part  of  the  description  applies  to  one  person,  and  part  to  DigUnoaon 
another.     [Here  the  maxims  quoted  above  give  but  little  ^STtSirtiSe 
help.    The  essence  of  the  previous  cases  is  that  as  to  one  •''■'■'•■''^ 
term  of  the  description  it  is  applicable  to  no  one ;  it  is  clearly  erro- 

(i)  Smith  V.  Coney,  6  Yes.  42;  see  In  children,  vide  poa  ch  TCYTC.^  {  4. 

re  Blackman,  wp,  (m)  Stockdale  v.  Bushby,  Q.  Ck)op.  229, 

(A)  Garth  v.  Meyrick,  1  B.  C.  a  30.  19  Vee.  381. 

(0  As  to  gift  to  a  specified  number  of  (n)  Doed.  Gook«.  Danyen^ 7 East 299* 

[*380] 
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neoos.  Bot  in  the  cases  bow  referred  to  each  of  the  terms  applies 
coxrectiyj  or  with  some  degree  of  accuragr,  to  some  one^  and  the  qaes- 
tion  is,  which  is  wrong?  This  can  only  be  solved  by  considering  the 
general  context  and  the  surrounding  circumstances,  (o)  and  although  it 
has  been  said  that  the  demonstration  has  generally  prevailed  over  the 
name,  jet  numerous  instances  will  be  found  on  both  sides. 

*Thus  in  Gkirland  v.  Beverley  (p)  where  a  testator  devised  land  to 
his  nephew  for  life,  remainder  to  ^'  William,  the  eldest  son  of  my  said 
nephew''  for  life,  remainder  to  the  issue  of  W.  in  tail ; 


▼aUwL  William  was,  in  fact,  the  second  son,  but  was  nevertheless 

held  to  be  entitled.  Again  in  Gillett  v.  Gane  (g)  where  the  testator 
devised  to  his  son  for  life,  remainder  to  ''  Robert  the  fourth  son"  of 
the  son  in  fee,  with  an  executory  gift  over  if  Robert  should  die  under 

twenty-one  **  to the  fifth  son,''  and  so  on  to  those  bom  after 

the  fifth;   Bobert  Henry,  in  fact^  was  the  third  son,  but  having 
attained  tweniy-one  was  held  to  be  absolutely  entitled. 
On  the  other  hand,  in  Doe  t^.  Uthwaite  (r)  where,  after  previous 
limitations,  the  devise  was  to  '^  Stokeham  U.,  second  eon 


vnTw^td.  of  A."  for  life,  remainder  to  his  issue  in  strict  settl^nent^ 
remainder  ''  to  John  U.,  third  son  of  A."  apd  his  issue  in  like  manner  ^ 
in  fact^  Stokeham  was  the  third  son  of  A.  and  John  was  his  second, 
and  it  was  held  that  the  mistake  was  in  the  name,  and  that  John  and 
his  issue  were  entitled  before  Stokeham  and  his  issue. 

So,  where  there  was  a  gift  to  Clare  JBannahj  the  wife  of  A.,  whose 
wife  was  named  Hannah  only,  but  who  had  an  infant  daughter, 
named  Clare  Hannahy  it  was  held  that  the  testator  could  not  have  had 
an  infant  in  view  when  he  gave  a  legacy  to  a  wife,  and  that  therefore 
the  wife  was  entitled  to  the  legacy.  («)  And  where  both  the  name  and 
description  are  almost  entirely  inapplicable,  the  general  purpose  of  the 
testator,  collected  from  the  circumstances,  will  sometimes  point  out 
the  object :  as  where  there  was  a  gift  for  life  to  Elissabeth^  the  natural 

[(o)  See  ch.  XTTT.  114 ;  Fairer  v.  St  Oathaxine's  OoUego^  L. 

{p)  9  Ch.  D.  213.     So  in  Fiyoe  «.  B.,  16  £q.  19;  In  xe  Lyon's  Tnulta,  W. 

Newbolty  14  Sim.  854^  though  the  name  N.  1879,  p.  20. 

was  not  tally  given:  as  to  which  see  also  (r)  3  Moore  304,  8  Ttont  806,  3  R  A 

Bemasooni  v.  Atkinson,  Gillett  v.  Gane,  Aid.  632.    See  also  Neeld  f^  KeaU,  W. 

Charter  «.  Charter,  all  cited  tn/ra.  N.  1878,  p.  219. 

(q)  L.  B.,  10  Eq.  29.     Other  cases  («)  Adams  «.  Jones,  9  Hare  486;  and 

where  the  name  has  prevailed  over  the  see  Lee  v.  Pain,  4  Hare  258 ;  In  le  Wol» 

description  are,  Bemasooni  v.  Atkinson,  yerton  Estates,  7  Ch.  J>,  197. 
10  Hare  346;  Gamer  «.  Gamer,  29 Beav. 
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dofnghter  of  the  testator's  servant^  EUzabdh,  a  emgk  wcman^  with 
remainder  to  her  children.  The  servant  Elizabeth  was  a  married 
woman,  who  had  an  illegitimate  sen  John,  who  had  died  leaving 
children,  and  a  l^itimate  daughter  Margaret,  and  it  was  held  that 
the  diildren  of  John  were  entitled,  and  not  Margaret,  the  circum- 
stances being  such  as  to  lead  to  the  inference,  that  the  children  *of 
the  illegitimate  child  of  the  servant  Elizabeth,  without  reference  to 
name  or  sex,  were  the  objects  of  the  testator's  bounty,  {t) 

The  position  in  the  will  of  the  name  of  a  legatee  may  sometimes 
prevent  uncertainty.     Thus,  in  Fox  t;.  Collins,  (u)  where  uneertajnty 
legacies  were  given  to  S.  C.  A.  C.  of  St.Ives,  and  S.  B.,  ^aoncl 
and  then  a  legacy  to  A.  C.  of  Hereford,  and  others,  and 
the  residue  was  given  *Ho  the  said  S.  C,  A.  C,  and  S.  B.,"  it  was  held, 
that  under  the  last  gift  A.  C.  of  St  Ives  was  entitled,  partly  on  the 
ground  that  the  word   ''said"  applied   to  the  three  persons  taken 
t<^ther,  and  that  in  the  previous  part  of  the  will  A.  C.  of  St.  Ives 
was  named  between  S.  C.  and  S.  B.] 

If  the  ambiguity  is  not  removed  by  the  context  and  by  parol  evi- 
dence fof  the  surrounding  circumstances,  the  gift  necessa-  Kame  and  de- 
rily  fails  for  uncertainty ;  for  direct  evidence  of  the  testa-  ly  imiauoed. 
tor's  intention  is  inadmissible.  Thus  in  Drake  v.  Drake,  (x)  where  a 
testator  gave  a  legacy  to  ''  his  sister  Mary  Frances  T.  D.,"  and  the 
residue  of  his  estate  to  '^  his  niece  Mary  Frances  T.  D."  and  three 
other  persons.  The  testator  had  a  sister-in-law,  but  no  niece  of  that 
name,  though  he  had  nieces,  one  of  whom  was  named  Frances  Isabella 
T.  D.,  another  Mary  Caroline  T.  D.,  and  a  third  Mary  Elizabeth 
T.  D. ;  tliere  was  no  circumstance  showing  that  one  niece  was  intended 
to  take  the  siiare  of  residue  rather  than  another,  and  nothing  to  take 
it  from  a  niece  and  to  give  it  to  the  sister-in-law,  unless,  without  any 
evidence  to  prove  error  of  demonstration,  there  was  a  rigid  rule  that 
the  name  should  prevail.  It  was  therefore  held  in  D.  P.  that  the 
gift  of  one-fourth  of  the  residue  failed. 

The  same  principles  are  applicable   for  the  construction  of  wills 

(0   Ryidl  V.  Haonam,  10  Beav.  537 ;  K.&  J.  528;  Hodgson  v.  Garke,  4  D.,  F. 

and  see  Rickit's  Trust,  11  Hare  299.  &  J.  394 ;  In  re  Nunn's  Trusts,  L.  R,  19 

(tt)  2  Kd.  107.    See  also  Doe  v.  West-  £q.  331 ;  Charter  v.  Charter,  L.  B.,  7  H.                    ^ 

lake,  4  B.  &  Aid.  57.    Other  cases  in  L.  364  (an  important  case). 

which  the  description  has  prevailed  over  (z)  8  H.  L.  Cas.  172,  afi&rming  Bomilljr, 

the  name  are.  In  re  Feltham's  Trusts,  1  M.  B.,  25  Beay.  642. 
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No  name  ex- ^    where  the  devisee  is  not  mentioned  by  name,  but  the 

oeptftBpsitof 

thedMoriptioa.  description  is  composed  whoUj  of  ^^demonstration/'  as^ 
where  the  gift  is  to  the  first  or  second  son,  or  to  the  children,  of  some 
named  person.  Thus  in  Camoys  v.  Blundell,  (y)  (where  the  gift  wa» 
to  the  "second  son  of  Edward  Weld,  of  Lul worth,  for  life,'*  and  there 
was  among  other  subsequent  remainders,  a  remainder  '^'to  the  first  and 
other  sons  of  each  brother,  except  the  eldest,  of  Edward  Weld,  and  also^ 
a  remainder  to  Lady  S.,  one  of  (he  Patera  of  Edward  Weld :  the  facts 
were,  that  there  was  no  Edward  Weld,  of  Lulworth,  but  there  was  a 
Joseph  Weld  of  that  place,  who  had  three  sons  and  an  elder  brother,, 
and  a  sister.  Lady  S.,  and  there  was  an  Edward  Joseph  Weld,  of  the 
same  place,  (son  of  Joseph  Weld)  who  had  no  ohildren  or  eider  brc&er, 
and  no  aider  named  Lady  8, ;  and  it  was  decided  that  the  seoond  son 
of  Joseph,  as  more  perfectly  answering  the  description,  was  the  person 
designated  to  take  the  first  estate  for  life  under  the  description  of  the 
second  son  of  Edward. 

Where  the  objects  of  gift  are  described  by  reference  to  locality,  there 

must  be  some  definite  local  limit.    Thus,  a  gift  to  persons 
to  uwSSte?^^     resident  in  the  hospitals  of  or  in  the  vicinity  of  C,  haS' 

been  held  void  for  uncertainty  as  to  what  should  be  said 
to  be  in  the  vicinity  of  C.  {z) 

But  where  both  name  and  description  correctly  describe  one  person,. 
Where  one  the  improbability  of  a  bequest  will  of  course  not  deprive 
name  and  de-    him  of  it  in  favor  of  another  who  answers  the  descrii>tiou 

scnpU<Mi  be  ^ 

wlthSJSi/'***"   ^^^  (^  ^®  ^^^  ^®^  *^  ^  made  afresh)  has  greater  pro- 
impiobabiiity.    bability  ou  his  side,  but  is  of  a  difiereut  name.]  (a) 

Y. — Sometimes  a  testator  distinctly  shows  an  intention  to  create  a 
Bflbot  where  trust,  but  does  uot  go  OU  to  dcuotc  with  sufficient  clearness 
hSTtheoSeof'  ^^'^  are  to  be  its  objects;  the  efiect  of  which  obviously 
"'***'***^  is,  that  the  devisees  or  legatees  in  trust  (whom  we  suppose 
to  be  distinctly  pointed  out)  hold  the  property  for  the  benefit  of  the 

(y)  1  H.  L.  Gas.  77S.    See  also  Del-  hospitals  of  London/'  see  Wallace  «.  ^tt- 

mare  o.  Bobello,  3  B.  C.  C.  447,  1  Ves.,  Qen.,  33  Beav.  384. 
Jr.,  412 ;    Holmes  v.  Custance,  12  Yes.        (a)  Mostjn  v.  Mostyn,  5  H.  L.  Gas.  155, 

279;  Daabenj  v.  Goglilan,  12  Siiu.  507 ;  23  L.  J.,  Gh.  925.    The  second  of  the  two 

In  re  Ingle's  Trust,  L.  B.,  11  £q.  578 ;  Ghristian  names  (John  Henry)  was  omit- 

Bristow  V,  Bristow,  5  Beav.  291  (where  ted ;  but  as  the  testator  had  done  the  like 

both  fathers  bore  the  same  name).  in  other  cases,  the  statement  above  given 

(f)  Flint  V.  Warren,  15  Sim.  626.    As  is  virtually  correct] 
to  the  extent  of  London  in  a  gift  to  ''  the 
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person  or  persons  oq  whom  the  law,  in  the  absence  of  disposition,  casts 
it :  in  other  words,  the  gift  takes  effect  with  respect  to  the  1^1  inter- 
est^ but  fails  as  to  the  beneficial  ownership.^ 

As  in  Stubbs  t^.  Sargon,  (6)  where  a  testatrix  endorsed  a  promissory 
note  for  £2000  to  Mrs.  Sargon«  which  she  accompanied  with  a  letter, 
declaring  the  note  to  have  been  given  to  Mrs.  Sargon  for  her  sole  use 
and  benefit,  independent  of  her  husband,  for  the  express  purpose  of 
enabling  her  to  present  to  either  branch  of  her  (the  testatrix's)  family 
any  portion  of  the  principal  or  interest,  as  she  might  consider  the  most 
prudent;  and,  in  the  event  of  the  *death  of  Mrs.  Sargon,  by  that 
bequest  the  testatrix  empowered  her  to  dispose  of  the  said  sum  and 
interest  by  deed  or  will  to  those  or  either  branch  of  her  family  she 
might  consider  most  deserving ;  and  that  to  enable  her  (Mrs.  Sargon) 
to  have  the  sole  use  and  power  of  the  said  sum  of  £2000  due  by  the 
above  note  of  hand,  she  had  specially  endorsed  the  same  in  her  favor. 
Lord  Langdale,  M.  R.,  was  of  opinion,  that  the  promissory  note  was 
not  endorsed  and  delivered  to  Mrs.  Sargon  for  her  own  absolute  use, 
but  for  the  purpose  of  the  money  secured  by  it  being  disposed  of  by 
her  to  such  parts  or  members  of  the  testatrix's  family  as  were  intended 
to  be  thereby  designated.  Unfortunately,  the  letter  was  so  expressed, 
that  the  objects  could  not  be  ascertained;  and  the  trust  being  too 
indefinite  for  the  court  to  act  upon,  the  £2000  must  be  treated  as  part 
of  the  testatrix's  personal  estate.  On  appeal,  Lord  Cottenham  was  of 
the  same  opinion,  (c) 

[In  Corporation  of  Gloucester  v.  Wood,  (d)  one  of  several  t^ta- 
mentary  papers  contained  the  following  words:  "In  a  Corporation  of 
codicil  to  my  will  I  gave  to  the  corporation  of  Gloucester  Wood. 

4.  Ab  to  the  sufficiency  of  words  of  gift  Where  a  oonvejanoe  of  a  portion  of  grant- 
to  create  a  tnist,  see  Ball  v.  BuU,  8  Conn,  or^s  estate  is  made,  in  trust,  to  such  per- 
47 ;  Yandyck  v.  Van  Beuren,  1  Cai.  84 ;  sons  as  his  wife  should  appoint,  and,  in 
PennocVs  Estate,   20    Penna.  St.  268  ;  default  of  appointment,  to  her  heirs  and 
Farwell  v.  Jacobs,  4  Mass.  634 ;  Boiling  assigns,  reserving  a  life  estate   in    the 
V.  Boiling,  5  Munf.  334 ;  De  Bruler  v.  grantor,  on  the  death  of  the  grantor  the 
Ferguson,  54  Ind.  549.    But  where  there  wife  takes  an  absolute  estate.    Brunsou  v. 
IB  a  plain  and  positive  devise,  the  court  Hunter,  2  Hill  (S.  C.)  Oh.  490. 
will  not  raise  an  implied  trust  in  the  ex-        (6)  2  Kee.  255 ;  see  also  Harland  v, 
ecutors   to  £eivor    a   particular   devisee.  Trigg,  1  B.  C.  C.  142 ;  Bobinson  v.  Wad- 
Hart  V,  Hart,  2  Desaus.  57.    It  would  be  delow,  8  Sim.  134,  stated  ch.  XXIX.  See 
carrying  the  doctrine  of  implied  trusts  also  cases  stated  ante  pp.  ''^214,  et  aeq. 
further  than  a  court  is  warranted  to  put  a        (e)  3  My.  &  Gr.  507. 
forced  construction  on  a  plain  devise  of  a        {d)  3  Hare  131. 
will  to  favor  a  particular  legatee.    Ibid. 
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£140,000.  In  {this  I  wish  that  mj  executors  would  give  £60^000 
more  to  them,  for  the  same  purpose  as  I  have  before  named/'  No 
codicil  or  testamentary  paper  containing  any  giffc  to  the  corporation 
could  be  found ;  and  it  was  decided  by  Sir  J.  Wigram  that  neidier 
legacy  could  be  supported  as  a  gifl  to  the  corporation  for  their  own 
use^  (though  he  admitted  that  a  gift  to  A  ^'  for  a  purpose ''  may  some- 
times be  equivalent  to  a  gift  to  A  absolutely,)  nor  as  a  general  charita- 
ble I^acy,  (though  it  was  improbable  that  a  corporation  was  intended 
to  hold  in  trust  for  a  private  person) :  the  purposes  of  the  gift  were 
therefore  uncertain,  and  the  corporation  were  trustees  for  the  residuary 
legatees.    This  decision  was  affirmed  in  D.  P.  {e) 

So  if  the  gift  be  expressly  '^  in  trust/^  though  to  be  disposed  of  in 
Where  gift  In  such  manner,  and  for  such  purposes  as  the  donees  think 
discretioDai.  fit,  they  are  trustees,  and  the  beneficial  interest  results  to 
the  heir  or  next  of  kin :(/)  and  a  gift  ''  to  be  expended  and  appro- 
priated in  such  manner  as  the  donees,  or  a  majority  of  them,  shall  in 
their  discretion  agree  upon,'^  would  probably  without  the  words  ''  in 
trust,'^  produce  the  same  result]  {g) 

*For  technical  language,  of  course,  is  not  necessary  to  create  a 
trust  It  is  enough  that  the  intention  is  apparent  [In  considering 
the  question,  what  expressions,  though  informal,  are  sufficient  to  mani- 
fest that  intention,  it  will  be  convenient  to  deal  separately  with  the 
cases  (1)  on  precatory  trusts,  and  (2)  on  words  purporting  to  declare 
the  purpose  of  the  gift] 

It  has  been  long  settled,  that  words  of  recommendation,  request^ 
1.  Preeniorj  entreaty,  wish,  or  expectation,  addressed  to  a  devisee  or 
^'^^'^  legatee,  will  make  him  a  trustee  for  the  person  or  perscMis 

in  whose  favor  such  expressions  are  used ;  provided  the  testator  has 
pointed  out^  Vith  sufficient  clearness  and  certainty,  both  the  satgect- 
matter  {h)  and  the  object  or  objects  of  the  intended  trusts 

(«)  1  H.  L.  Cm.  272,  and  see  Aston  r.  [(A)  See  In  re  Pinckaid's  Trust,  4  Jar. 

Wood,  L.  B.,  6  Eq.  419 ;  Briggs  v.  Penny,  (N.  S.)  1041,  27  L.  J.,  Gh.  422 ;  Beercs  «. 

3  De  G.  <&  a  525,  3  M.  &  Gord.  546,  with  Baker,  18  Beay.  373;  ICacnab  «.  Whit- 

which  cf.  Stead  9.  Mellor,  5  Ch.  D.  225.  bread,  17  Id.  299 ;  Smith  v.  Smith,  2  Jnr. 

(/)  Fowler  v.  Garllke,  1  B.  A  My.  232.  (N.  S.)  967 ;  Hood  v.  Oglander,  34  Beav. 

See  also  Buckle  v.  Bristow,  10  Jor.  (N.  S.)  523.] 

1095«  5.  As  to  trusts  created  bj  precatoiy 

(g)  Per  Wood,  V.  C,  Buckle  v.  Bns-  words  in  a  will,  see  Story  £q.  Jur.,  { 

tow,  tup,;  cf.  Gibbs  v.  Bumsey,  2  Ves.  &  1068,  ti  aeq.;  Hill  on  Trustees  73;  Wms. 

B.  294.  Ez'rs  (6th  Am.  ed.)  143,  note  y ;  Perry  on 
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Thus,  io  Massey  v.  Sherman^  (t)  where  a  testator  devised  copyholds 

to  his  wife,  not  doubting  that  she  would  dispose  of  the  same  to  and 
amongst  his  children  as  she  should  please,  this  was  held  to  be  a  trust 
for  the  children,  as  the  wife  should  appoint. 

TiTists,  {112,  el9eq.;  2  Bedf.  on  Wills  impnted    interpretation  be   agftinst  the 

415 ;    and  for  a  careful  and  thorough  rules  of  law,  or  so  inconsistent  with  other 

review  of  the  American   cases  on  this  provisions  in  the  will  that  both  cannot 

snbject,  2  Wliite  &  Tud.  L.  C.  £q.  1857,  stand  together,  or  if  it  appear  from  the 

€t  teq,y  notes  to  Harding  v.  Glyn,  1  Atk.  whole  will  and  the  nature  of  the  property, 

469.     Of  such   phrases   Wbodburv,  J.,  that  the  testator  meant  to  depend   on 

says,  in  Erickson  v,  Willard,  1   N.  H.  the  justice  and  gratitude  of  the  donee, 

217  :    "The    words    'desire,'    'request,'  or  reposed  in  him  a  power  to  ezecnte 

'  recommend,' '  hope/ '  not  doubting,'  *  *  the  supposed    trust  or   not  at  his  dis- 

are  to  be  construed  as  commands  clothed  cretion."    Tuck,  J.,  in  Negroes  v.  Plum- 

merely  in  the  language  of  civility  and  mer,  17  Md.  165,  176 ;  see,  too,  Brunson 

they  impose  on  the  executor  a  duty  which  v.  King,  2  Hill  (S.  C.)  Ch.  483.     The 

courts  have  in   frequent   instances   en-  word  "desire"  has  been  held  to  raise 

forced."    But  it  is  to  be  observed  that  a   trust,  Van  Dyck  «.  Van  Benren,  1 

"  where  a  testator  makes  an  absolute  de-  Gaines  B.  84 ;  Erickson  v.  Willard,  1  N. 

vise  or  bequest,  mere  precatory  words  of  H.  217 ;  Burt  v.  Herron,  66  Penna.  St 

desire  or  recommendation  annexed  will  400.    So,  too,  "  it  is  my  will  that,"  Whit- 

not  in  general  convert  the  devisee  or  ing  «.  Whiting,  4  Gray  240.    So,  too, 

legatee  into  a  trustee,  unless  indeed  it  "  wish  and  desire,"  Brasher  v.  Marsh,  15 

ap|)ear  affirmatively  tliat  they  were  in-  Ohio  St.  103 ;  see  also  Cook  «.  Ellington, 

tended  to  be  imperative,"  Sharswood,  J.,  6  Jones  Eq.  371 ;  but  see,  eontro,  Lines  v. 

in  Burt  v,  Herron,  66  Penna.   St.  400;  Darden,  5  Fla.  51,  where  it  was  declared 

and    further   that   ''no   commendatory  to  be  the  "wish  and  desire"  of  the  tes- 

terms  of  a  will  expressing  a '  wish,' '  will,'  tator  that  each  grandchild  should  receive 

'desire,'  ^bc.,  are  sufficient  to  create  a  "a  portion;"  and  also  Brunson  «.  King, 

trust  unless  there  be  certamty  as  to  the  2  Hill  (a  C.)  Ch.  483»  490,  where  it  is 

parties  to  take  and  what   they  are  to  said  that  the  court  will  not  "  do  violence 

take,"  Semmes,  J.,  in  Lines  v.  Darden,  5  to  the  general  intent"  in  order  to  create 

Fla.  51.    So,  too.  Church,  C  J.,  in  Gil-  a  trust  where  the  words  used  were  "  it  is 

ben  V.  Chapin,  19  Conn.  342 :  "No  trust  my  wish."    fio,  too,  "  wish  and  will,"  Mc- 

will  be  raised  by  expressions  in  a  will  Bee's  Adm'r  «.  Means,  84  Ga.  849.    So^ 

importing  recommendation,  hope,  confi-  too,  "in  the  full  confidence  that,"  Warner 

denoe,  desire,  4^  unless  there  be  cer-  v.  Bates,  98  Mass.  274 ;  "  with  full  confi- 

tainty  as  to  the  parties  who  are  to  take ;  dence  that,"  Bull  v.  Bull,  8  Conn.  47 ; 

nor  if  a  discretion  whether  to  act  or  not  "having  the  utmost  confidence  that,"  In- 

be  left  with  a  devisee  or  so  called  trus-  gram  «.  Fraley,  29  GkL  553 ;  "  having  im- 

tee."    See  Harrison  v.  Harrison,  2  Gratt.  plicit  confidence,"  Steele  «.  Levisay,  11 

1.    "  But  such  expressions  are  not  always  Gratt.  454 ;  "  having  full  confidence  that^" 

imperative ;  they  are  deemed  to  be  flexi-  was  also  so  held  in  Coates*  Appeal,  2 

ble  in  character,  and  must  yield,  if  the  Penna.  St  129,  and  in  McKonkey's  Ap- 

(0  Amb.  520;   [S.  C,  ntm.  Macey  «.  Baker,  18  Ves.  476;  Malone  v.  O'Connor, 

Shurmer,  1  Atk.  389.]  See  also  Wynne  v,  2  LI.  A  Go.  465.] 
Hawkins,  1  B.  C.  C.  179 ;   [Parsons  «. 
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Soy  in  Pierson  t^.  Garnet^  (i)  where  a  testator  gave  his  residuary 
Pienon  •.  Qmt-  P^'so'^*^  estate,  in  trust  for  A  for  life,  subject  to  certain 
°^'  annuities,  and  after  payment  of  the  annuities,  the  testator 

peal,  13  Id.  253,  but  these  cases  were  power  must  be  executed  hj  the  partj 
both  oyermled  bj  a  third  case  on  the  named,  it  cannot  be  delegated,  Withers 
same  will,  Pennock's  Estate,  20  Id.  268.  v.  Teadon,  1  Rich.  £q.  324.  On  the 
So,  the  words,  ''in  the  belief  that,"  were  other  hand,  ''desire  and  hope"  have  been 
held  to  raise  a  trust  in  Van  Amee  v.  held  insufficient  to  raise  a  trust,  Hess  r. 
Jackson,  85  Vt  176;  and  the  word  "rec-  Singler,  114  Mass.  56.  So,  too,  "wish 
ommending,"  Gilbert  v.  Chapin,  19  Ck>nn.  and  desire,"  Negroes  Chase  v.  Plommer, 
842;  but  see,  oonirOf  Ellis  v.  Ellis,  15  Ga.  17  Md.  165 ;  so,  too,  "hoping  and  be* 
296 ;  and  even  the  word  "  allow,"  Hunter  lieviog,"  Van  Duyne  v.  Van  Dujne,  2 
V.  Stembridge,  12  Ga.  192.  To  the  same  McCart  503,  reversing  1  McOart.  397; 
effect  in  many  cases  words  giving  discre-  so,  the  words  "no  doubt  she  will  mak^ 
tionary  power  have  been  held  to  impose  distribution,"  Ac,  Kinter  v,  Jacobs^  4^ 
a  trust  Thus  a  gift  to  A  "  for  the  sup-  Penna.  St.  445 ;  so,  "  to  be  hers  forever 
port  of  herself  and  her  nephews  and  *  *  *  to  be  disposed  of  as  she  mav 
nieces  *  *  -i^  and  such  other  persons  think  proper  amongst  her  children,*' 
as  she  from  time  to  time  may  wish  and  Thompson  «.  McKisick,  8  Humph.  631 ; 
request  to  be  members  of  her  fiunily,"  or  "for  her  support  and  the  support  and 
Harper  v.  Phelps,  21  Ck>nn.  257,  (which  education  of  my  children,"  Paisley's  Ap- 
was,  however,  held  to  be  too  uncertain  to  peal,  70  Penna.  St.  153 ;  or  "  to  be  used 
be  executed ;)  or  "  in  trust  for  and  to  be  and  applied  by  her  to  the  maintenance, 
divided  among  his  children  in  such  man-  support  and  education  of  my  children 
ner  and  at  such  times  as  he  thinks  best,"  *  *  *  but  without  being  called  upon  to 
Freedley's  Appeal,  60  Penna.  St.  344;  or  give  any  account  of  the  manner  *  *  * 
"  to  be  disposed  of  in  such  manner  as  she  &c.,  *  *  *  as  it  is  my  wish  that  she  should 
may  think  proper  for  the  benefit  of  the  have  the  absolute  control,"  Biddle's  Ap- 
f)ixQi]j  »  «  »  30  QQiy.  equal  as  can  peal,  80  Penna.  St.  258.  And  in  Beid  v. 
be,"  Ward  «.  Peloubet^  2  Stockt.  304 ;  Blackstone,  14  Gratt.  368»  it  was  doubted 
Little  V.  Bennett)  5  Jones  Eq.  156 ;  or  whether  the  words,  "  I  wish  you  to  take 
"  to  be  disposed  of  by  her  and  divided  the  n^roes  to  Penn'a  where  they  will  be 
among  my  children  at  her  discretion,"  free,"  created  a  trust  in  favor  of  the 
Collins  V.  Carlisle,  7  6.  Mon.  14 ;  or  "  to  negroes ;  but  in  Negroes  Chase  «.  Plum- 
ber discretion  do  I  intrust  the  education  mer,  17  Md.  165,  it  was  held  that  the 
and  maintenance  of  my  children,"  they  words,  "it  is  my  mth  and  desire,  in  case 
to  be  maintained  after  her  death  out  of  my  sister  M.  die  without  issue  that  she 
the  profits  of  the  estate  given,  Lucas  v.  shall  will  and  devise  all  my  negroes  to 
Lockhart,  10  8m.  &  M.  466.  Moreover,  be  free,"  &c.,  did  not  create  a  trust  in 
"  a  power  of  dieposUion  limited  to  a  class  in  favor  of  the  negroes.  But  an  absolute  de- 
all  creates  a  trust,  where  the  property  vise  to  A,  "  for  her  maintenance  and  sup- 
which  b  given  is  certain  and  the  objects  port,  and  for  the  maintenance  and  sup- 
to  which  it  is  given  are  also  certain,"  port  of  our  children,"  will  not  create  any 
Pierson  v.  Gamett,  2  Bro.  C.  C.  38 ;  Duer,  trust  for  the  children,  Bhett  v.  Mason,  18 
J.,  in  Dominick  v.  Sayre,  3  Sandf.  559;  Gratt.  541. 
Heard  v.  Sill,  26  Ga.  312.     But  such 

{k)  2  B.  C.  C.  38,  226;  [and  see  In  re  CBieme,  IJ.  <&  Lat.  352.] 
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gave  the  residue  to  A^  his  executors,  administrators,  and  assigns,  add- 
ing, ^'  and  it  is  my  dying  request  to  the  said  A,  that  if  he  shall  die 
without  leaving  issue  living  at  his  death,  the  said  A  do  dispose  of  what 
fortune  he  shall  receive  under  this  my  will,  to  and  among  the  descendants 
of  my  late  aunt,  A.  C,  his  grandmother,  in  such  manner  and  propor- 
tion as  he  shall  think  proper;''  it  was  held  by  Sir  L.  £enyon,  M.  B., 
and  afterwards  by  Lord  Thurlow,  that  the  effect  of  the  will  was  to 
create  a  trust  for  the  descendants  in  the  described  event. 

Again,  in  Malim  v.  £eighley,  (Z)  where  a  testator  in  certain  events 
and  subject  to  certain  trusts,  bequeathed  the  residue  of  ^caiim  v. 
his  personal  estate  to  his  surviving  daughter,  and  such  ^•••^•f^'- 
bequest  was  followed  by  these  words :  '^  hereby  reoommending  to  such 
daughter  to  dispose  of  the  same  after  her  own  death,  and  the  '^'deter- 
mination  of  the  several  trusts  aforesaid,  unto  and  among  the  children 
of  my  daughter  A.  and  my  nephew  I.,  desiring  that  his  reputed 
daughter  C.  may  be  considered  as  one  of  his  children/'  The  surviv- 
ing daughter  died  without  exercising  the  power,  and  Sir  B.  P.  Arden,. 
M.  B.,  and  [Lord  Loughborough]  held,  that  a  trust  was  created  in 
fSeivor  of  the  children  of  the  daughter  and  nephew. 

So,  in  Birch  v.  Wade,  (m)  where  a  testator  after  giving  the  residue 
of  his  real  and  personal  estate  in  trust  for  his  wife  for  life,  and  then 
in  trust  for  other  persons  for  life,  and  after  disposing  of  two-thirds 
absolutely,  added,  ^'  It  is  my  will  and  desire,  that  the  other  third  part 
of  the  principal  of  my  estate  and  effects  be  left  entirely  at  the  disposal 
of  my  dear  and  loving  wife  among  such  of  her  relations  as  she  may 
think  proper."  The  wife  died  without  making  any  disposition,  and 
Sir  W.  Grant,  M.  B.,  considered  it  to  be  clear  that  the  testator  inttoded 
his  wife's  relations  to  have  the  benefit  of  the  disposition.  Her  next 
of  kin  at  her  death,  therefore,  were  held  to  be  entitled,  (n) 

So,  in  Prevost  v.  Clarke,  (o)  a  testatrix  gave  the  residue  of  her  pro- 
perty equally  between  her  sons  and  daughter;  and,  after  prevort*. 
directing  the  share  of  the  daughter  to  be  invested  in  pub-  ^^'*^^*- 

(l)  2  Yes.,  Jr^  333,  529;  see  also  Paul  246;  Eales  v.  England,  Pre.  Ch.  202; 

V.  Gompton,  8  Yes.  380;  [Ford  v.  Fowler,  Harding  v.  Gljn,  1  Atk.  469  ;  Earl  of 

3  fieay.  146 ;  Knott  v,  Ck>ttee,  2  Phil.  192 ;  Bute  v.  Stuart,  2  Ed.  87, 1  B.  P.  C.  Toml. 

Gholmondeley  v.  Cholmondeley,  14  Sim.  476 ;  Wright   v.  Atkins^  19   Yes.  299, 

590 ;  under  the  circumstances  in  Meggi-  [Cooper  111,  rev.  in  D.  P.  Sugd.  Law  of 

son  V,  Moore,  2  Yes.,  Jr.,  630,  "  recom-  Prop.  377 ;]  Gary  v,  Gary,  2  Scho.  &  L. 

mend"  was  held  not  to  create  a  trust.]  .  189;  Forbes  v.  Ball,  3  Mer.  441;  Hor- 

(m)  3  Yes.  &  B.  198.  wood  «.  West,  1  S.  <&  St.  387. 

(n)  See  also  Brest  v.  Offlej,  1  Ch.  Bep.  (o)  2  Mad.  458. 

[*386] 


484  GIFTB  WHEN  VOID  FOR  UKGEBTAINTY.       [CHAP.  XO. 

lio  securilies,  Ac.,  added, ''  Convinced  of  the  high  sense  of  honor,  the 
probity  and  affection  of  my  son-in-law,  E.  C,  I  entreat  him,  ahoold 
he  not  be  blessed  with  children  bj  my  daughter,  and  sorvive,  that  he 
will  leave  at  his  decease  to  my  children  and  grandchildren  the  share 
of  my  property  I  have  bestowed  on  her,"  Sir  J,  Leach,  V.  C,  was 
clearly  of  opinion  that  these  words  created  a  contingent  trust  (subject 
to  the  power  of  selection)  in  favor  of  the  children  and  grandchildren. 

[Again,  in  Pilkington  v.  Boughey,  (p)  the  testator,  after  reciting 
pfflrington  V.  ^^^^  ^^  ^^^  purchased  an  estate  for  a  particular  diaritable 
^^^^^^^'  purpose,  devised  it  upon  such  trusts  as  certain  persons 
should  in  her,  his  or  their  discretion,  direct  or  appoint^  but  he  trusted 
they  would  exercise  such  power  in  doing  such  ciiaritable  acts  as  thqr 
knew  he  would  most  approve  of.  It  was  held  that  a  gift  for  charity 
was  clearly  pointed  out,  so  that  a  trust  would  have  attached  if  the 
purpose  had  been  l^al. 

In  Foley  t;.  Parry,  (g)  the  testator  gave  property  to  his  wife  *for  lif^ 
with  remainder  to  his  nephew  for  life,  and  then  stated  it 

Foley  9.  Puiy. 

to  be  his  particular  wish  and  request,  that  his  wife,  and 
another  person  who  took  nothing  under  the  will,  should  superintmd 
and  take  care  of  the  education  of  the  nephew,  so  as  to  fit  him  for  any 
respectable  employment;  and  it  was  decided  by  Lord  Brougham, 
affirming  the  decision  of  Sir  L.  Shadwell,  that  the  nephew  was  entitled 
to  be  educated  and  maintained  out  of  the  income  of  the  property  given 
to  the  widow  till  he  attained  the  age  of  twenty-one :  the  duty  was  to 
be  performed  by  means  of  the  fund  given. 

So,]  in  Broad  v.  Bevan,  (r)  where  the  testator  ordered  and  directed 
his  son  J.  (to  whom  he  gave  all  his  real  and  personal  estate)  to  take 
<are  and  provide  for  his  (the  testator's)  daughter  A,  during  her  life — 
Sir  T.  Plumer,  M.  B.,  was  of  opinion  that  the  daughter  was  entitled 
to  have  a  provision  made  for  her  out  of  the  residue,  in  addition  to  an 
annuity  of  £6  which  was  bequeathed  to  her. 

[Trusts,  or  powers  in  the  nature  of  trusts,  have  also  been  held  to  be 
other  oases  of  created  by  the  following  expressions: — ^'1  desire  him  to 

4loutilAil  words       .  %%  /  \    „ -r  t         i  ,     t»  /a  //  i  i 

<ireattivatn]st.  give ;    («)  "  I  hereby  request ; "  (t)  "  empower  and  author- 

[(p)  12  Sim.  114.  lained  by  him  was  held  not  to  operate 

(q)  5  Sim.  138,  2  My.  A  E.  138.]  after  his  death. 

(r)  1  Bu88.  511,  n.    [See  also  Wilson  («)  Mason  v.  Limbeiy,  cited  in  Yemon 

«.  Bell,  L.  R.,  4  Gh.  581,  where  the  devise  v,  Vernon,  Amb.  4. 

being  to  the  son  for  life,  a  direction  that  (t)  Nowlan  v.  Nelligam,  1  B.  C  G 

his  sister  should  reside  with  and  be  main-  489 ;  Shelley  v.  Shelley,  L.  R,  6  £q.  640. 

[387*] 
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ise  her  to  settle  and  dispose  of  the  estate  to  sach  persons  as  she  shall 
think  fit  by  her  will,  confiding  in  her  not  to  alienate  the  estate  from 
my  nearest  family ;'' (w)  "advise  him  to  settle ; ^^ (a?)  "my  dear 
daughtersy  is,  that  you  do  give  my  granddaughter  £1000,  this  is  my 
last  wish;''(y)  "require  and  entreat ;'* («)  "trusting  that  he  will 
preserve  the  same,  so  that  afler  his  decease  it  may  go  and  be  equally 
divided,  Ac. ; ''  (a)  "  well  knowing ; "  (6)  "  under  the  conviction  that 
she  will  dispose,  Ac. ; '^  (o)  "  to  apply  the  same ;'' (d)  and  by  a  direction 
to  trustees  to  convey  to  the  eldest  son  at  twenty-one,  "  but  so  that  the 
settlor's  wish  and  desire  may  be  observed,  which  is  hereby  declared^ 
that  the  other  children  may  be  aUowed  to  particijmte/'  {e) 

*But]  if  the  testator's  language  amounts  merely  to  a  general  expres- 
sion of  good  will  towards  the  objects  in  question,  and  does  i^^^  expns- 
not  intimate  any  definite  disposing  intention  in  their  favor,  pSTiwtroffl" 
as  where  he  adds,  "I  have  no  doubt  but  A,  B.  (the  legatee)  ^^"^ 
will  be  kind  to  my  children,"  such  words  are  inoperative  to  qualify 
the  l^tee's  interest.  (/)    And  the  same  construction  has  prevailed  in 
some  instances  in  which  the  indefiniteness  was  of  a  less  palpable  char- 
acter, as  where  a  testator  gave  leasehold  estates  at  S.  to  his  brother  J. 
H.  forever,  "  hoping  he  will  continue  them  in  the  family,  (ff) 

[Expressions  sufficient  per  ge  to  create  a  trust  may  be  deprived  of 
their  effect  by  a  context  expressly  declaring,  (A)  or  by  i>^„btftii«- 
implication  showing  that  no  trust  was  intended ;  as,  if  a  pJSl^byaoBK 
testator,  after  settling  a  fund  on  his  daughters  and  their  ^^^ 
children,  by  codicil  revokes  that  bequest  on  account  of  the  inconven-^ 
ience  of  having  the  mon^  tied  up,  and  leaves  the  property  "  to  be 
disposed  of  by  the  husbands  for  the  good  of  their  families :  '^  no  trust 

(«)  Griffiths  V.  Evan,  5  Beav.  241.  The  8  M.  A  Qord.  646;  per  Wood,  V.  C, 

devise  to  the  donee  of  the  power  was  in  Johns.  289.    Bat  see  per  Jessel,  M.  R,  5 

taiL    If  it  had  been  in  fee,  a  tmst  would  Ch.  D.  227. 

scarcelj  have  been  created  without  the        (c)  Barnes  v.  Grant,  26  L.  J.,  C9i.  92»  2 

word  "confiding;"  see  Brook  v.  Brook,  Jup.  (N.  &)  1127. 
8  8m.  A  Gil  280;  Alexander  «.  Alexan-       (d)  Solusbury  v.  Denton,  8  E.  A  J.529. 
der,  2  Jnr.  (N.  8.)  898.  («)  Liddard  v.  Liddard,  28  Beav.  266. 

(x)  Parker  v.  Bolton,  5  L.  J.  (N.  8.),        (/)  Buggens  «.  Yeates,  8  Vin.  Ab.  72; 

Ch.  98.  pL  27.    [See  also  In  re  Bond,  4  CSi.  D. 

(y)  Hinxman  v.  Poynder,  6  Sim.  546.  288.] 

(s)  Taylor*.  George,  2  Yes.  <&  B.  878.        (g)  Harland  ».  Trigg,  1  B.  a  a  142. 

(a)  Baker  v.  Mosley,  12  Jur.  740.  [(A)  Young  v.  Martin,  2  Y.  A  a  a  a 

(6)  Briggs  «.  Pennjr,  8  De  G.  <&  8.  539,  582. 

[*388] 
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will  be  created  in  &vor  of  the  wives  and  children ;  otherwise  the 
inconvenience  complained  of  would  continue.  {%) 

And  where  the  words  of  a  gift  expressly  point  to  an  abmjiuU 
Where  the  enjoyment  by  the  donee  himselfy(j)  the  natural  oon- 
ci^ee*saL^  structiou  of  Subsequent  precatory, {k)  words  is  that  they 
lory  wor£^  cxpress  the  testator's  belief  or  wish  without  imposing  a 


not 

txuflt.  trust. 

Thus  J  in  Meredith  t?.  Heneage,  (2)  where  the  testator,  after  having 
M«^.  given  hifl  real  and  personal  estate  in  the  fuUest  terms  to 
Heneege.  j^jg  ^jf^^  declared  that  he  had  devised  the  whole  of  his 
real  and  personal  estate  to  his  wife,  "unfettered  and  unUmitedj'*  in  full 
•confidence,  and  with  the  firmest  persuasion  that  in  her  future  disposi- 
tion and  distribution  thereof  she  would  distinguish  the  heirs  of  his 
late  fadier  by  devising  and  bequeathing  the  whole  of  his  said  estate 
together  and  entire  to  such  of  his  said  father's  heirs  as  she  might  think 
best  deserved  her  preference;  it  was  held  in  D.  P.  that  the  wife  was 
absolutely  entitled  for  her  own  benefit,  Lord  Eldon  considering  that 
the  testator  in^nded  to  im^pose  a  moral  but  not  a  l^al  obligation  on 
his  wife ;  for  which  he  relied  much  (as  did  also  Lord  Bedesdale)  on 
the  words  "  unfettered  and  unlimited."  Lord  Eldon  also  adverted  to 
the  great  difficulty  of  reconciling  the  testator's  direction  that  the  estate 
should  go  "entire"  with  his  direction  respecting  its  "distribution." 

So,  in  Wood  t^.  Cox,  (m)  a  testatrix  gave  all  her  estate,  real  and 
Wood  Cox.  P^'^s^^^^Jj  *^  A  (*^d  B,  their,)  his  heirs,  executors  and 
assigns,  "far  his  and  their  own  use  and  ben^  for  ever, 
trusting  and  wholly  confiding  in  his  honor  that  he  will  act  in  strict 
conformity  to  my  wishes."  And  she  appointed  A  and  B  executors. 
On  the  same  day  the  testatrix  executed  a  testamentary  paper,  by  which 
she  gave  several  annuities  and  legacies,  (among  others  a  l^^acy  of 
jeiOO  to  her  father,  who  was  her  sole  next  of  kin,)  and  which  con- 
cluded  with  the  following  words  in  the  testatrix's  handwriting: 

■ 

(i)  Alexander   v.  Alexander,  2   Jur.  Irvine  v,  SoUivan,  L.  B^  S  Eq.  673 ;  and 

(N.  S.)  898,  not  appealed  on  this  point,  6  per  Wood,  V.  C,  Godfrey  «.  Godfr^,  2 

D^  M.  &  G.  593.    See  abo  Shepherd  v.  N.  S.  16. 

Nottidge,  2  J.  A  H.  766 ;  Eaton  v.  Watts,        (k)  Seeiu,  if  the  words  are  imperativi^ 

L.  B.,  4  Eq.  161 ;  M'Cormick  v.  Grogan,  Bonser  v,  Kinnear,  2  Gil  196 ;  £?aDi  «. 

L.  B.,  4  H.  L.  82^  Evans,  12  W.  B.  608;  Curtis  9,  Grahua, 

(j)  "Absolute"  properly  means   not  Id.  998.] 
only  unlimited  in  estate,  but  unfettered        (Z)  1  Sim.  642;  10  Pri.  806. 
by  trust  or  condition.    Per  James,  V.  C,        (m)  1  Eee.  317. 
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^'  Sach  is  the  will  of  Sarah  Compton."  The  words  "  and  B  their/' 
originally  written  in  the  will,  were  obliterated  by  the  direction  of  the 
testatrix.  Lord  Langdale,  M.  B.,  held  that  A  was  a  trustee  for  the 
next  of  kin,  [but  his  decision  was  reversed  by  Lord  Cottenham,  (n) 
who  said  that  to  make  A  a  trustee  of  the  whole  property,  the  words 
^^for  his  own  use  and  benefit"  must  be  expunged  from  the  will,  or, 
by  reason  of  some  irresistible  evidence  derived  from  other  parts  of  the 
testamentary  disposition,  treated  as  if  they  had  never  been  inserted,  a 
^construction  which  nothing  btd  absolute  necessity  could  jiuiify. 

In  Johnston  v.  Rowlands,  (o)  the  gift  was  to  the  testator's  wife,  to 
be  disposed  of  ^^by  her  will  in  such  way  as  she  shaU  think  Johnston  «. 
propeTy\  but  he  recommended  her  to  dispose .  of  one  ^^^^*** 
moiety  among  her  own  relations,  and  the  other  among  such  of  his  own 
as  she  should  think  proper.  Sir  J.  £.  Bruce,  Y .  C,  said,  *^  That  the 
word  '  recommend '  may  amount  to  a  command  in  a  particular  instru- 
ment^ and  may  create  a  binding  trust,  is  certain.  It  is  equally  certain 
that  the  word  is  susceptible  of  a  different  interpretation,  of  an  inter- 
pretation consistent  with  the  legal  and  equitable  power  of  the  person 
recommended  to  depart  from  the  recommendation."  He  thought  that 
DO  trust  was  created. 

And  in  Webb  r.  Wools,  (jp)  where  die  gift  was  *'  to  J.,  her  execu- 
♦tors,  administrators  and  assigns,  to  and  for  her  and  (heir  y***£jjf*^ 
<non  use  and  benefit,  upon  the  fullest  trust  and  confidence  noogniMd. 
reposed  in  her  that  she  shall  dispose  of  the  same  to  and  for  the  joint 
benefit  of  herself  and  my  children,'^  Sir  B.  Eandersley,  Y.  C,  said 
that  if  he  put  on  the  latter  part  of  the  sentence  a  construction  which 
would  have  the  effect  of  creating  a  trust  for  the  benefit  of  the  children, 
he  should  make  the  two  branches  of  the  sentaice  contradictory ;  but 
he  might  &irly  say  that  the  latter  part  was  not  introduced  for  the 
purpose  of  creating  any  trust,  but  merely  for  the  purpose  of  declaring 
that,  giving  all  his  property  to  J.  for  her  own  use  and  benefit,  he 
reposes  full  confidence  that  she  will  dispose  of  it  for  the  benefit  of 
herself  and  children,  without  imposing  any  obligation  which  the  court 
<x)uld  enforce. 

[(n)  2  My.  A  Cr.  684.    See  alflo  Irvine  bearing  on  the  sabject,  Winch  v.  Brntton, 

e.  Snllivan,  L.  B.,  8  Eq.  673,  a  veiy  simi-  14  Sim.  379;  Bardswell  v.  Baidswell,  9 

lar  case.  Sim.  319 ;  Williams  v.  WiUiams,  1  Sim. 

(o)  2  De  G.  4Sk  a  856.  (N.  S.)  358,  pcmi  "^894 ;  Hnskisson  v.  Bridge, 

(p)  2Sim.  (N.S.)  267.   See  also  White  15  Jnr.  738;  Fox  v.  Fox.  27  Beay.  301; 

«.  Briggs,  15  Sim.  33;  Pamall  v.  Pamall,  Green  «.  Marsden,  1  Drew.  646;  M'Col- 

^  Ch.  D.  97;  and  the  foUowing  cases  loch  «.  lirCalloch,  11  W.  B.  504. 
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It  remains  to  notice  the  case  of  Ware  (or  Wace)  v.  Mallard,  (q)  where 
waro*.  BCfti-  ^^^  testator  devised  and  bequeathed  all  his  real  and  por^ 
laid,  eonira;  gQ^al  property  to  his  wife,  her  kdn,  eoDeoutors,  admbUdrOf^ 
ior9  or  assigns,  to  and  for  her  sok  use  and  ben^,  in  full  confidence 
that  she  would  in  every  respect  appropriate  and  apply  the  same  unto 
and  for  the  benefit  of  all  his  children.  Sir  J.  Parker,  V.  C,  decided 
that  the  widow  took  a  life  estate  with  a  power  of  appointment  among^ 
the  children.  No  reasons  are  reported.  If  the  words  ^  in  full  oonfi- 
deAce,''  &c.,  created  a  trust,  it  is  difficult  to  see  how  the  widow  could 
take  any  beneficial  interest  whatever :  and  if  they  did  not^  it  is  equally 
difficult  to  understand  how  she  could  be  entitled  to  leas  than  the  whole* 

The  authority  of  the  V.  C.  has  given  some  currency  to  this  decis- 
ion, (r)  But  the  better  opinion  is,  that  in  such  a  case  no 
trust  is  imposed  on  the  widow.  Thus,  in  In  re  Hutdiin- 
son  and  Tenant,  («)  where  a  testator  gave  all  his  real  and  personal 
estates  to  his  ^'  dear  wife  absolutely,  with  full  power  for  her  to  dispose 
of  the  same  as  she  may  think  fit  for  the  benefit  of  my  family,  having 
full  confidence  that  she  will  do  so,''  it  was  held  by  Sir  G.  Jessel,  M.  R.^ 
that  the  wife  took  absolutely.  He  considered  the  case  undistingoish- 
able  from  Lambe  v.  Eames,  {t)  where  a  testator  gave  his  estate  to  his 
widow  ^^  to  be  at  her  dis'^'posal  in  any  way  she  may  think  best  for  the 
benefit  of  herself  and  family,'' — ^upon  which  a  strong  opinion  was 
expressed  by  the  L.  JJ.  that  no  trust  was  created ;  but  assuming  that 
there  was,  it  could  not  be  extended  to  mean  a  trust  for  the  widow  for 
life  with  remainder  for  the  diildren  in  such  shares  as  she  might  think 
fit  to  direct. 

It  should  be  observed  that  in  some  of  the  cases  where  Sir  J.  Parker's 
construction  has  prevailed  there  has  been  a  reference  to  the  donee's 
death  as  the  time  when  the  recommended  disposition  was  to  take 
efiect ;  (u)  and  this  may  have  been  taken  as  marking  the  point  of  time 

{q)  21  L.  J.,  Ch.  855, 16  Jar.  492.  exdoBively  to  the  wozds  "conBdmobf  ' 

(r)  Oollj  V.  Cregoe,  24   Beay.  185;  and  "residuary  estate?"    There  was  at 

Shoyelton  «.  Shovelton,  32  Beay.  143;  least  nothing  said  about  a  life  estate^ 
Gomick  «.  Tacker,  L.  R.,  17  Eq.  320;  Le       (s)  8  Gh.  D.  540. 
Maichant  V.  Le  Marchant,  L.  K,  18  £q.        (<)  L.  R,  6  Gh.  597.    See  also  Maitott 

414.    Qtt.  whether  in  Gomick  v.  Tucker  «.  Mackett^  L.  R,  14  Eq.  49.    See  these 

a  diOttm  of  Kindersley,  V.  G.,  in  Palmer  cases  referred  to  again,  potL 
e.  Bimmonds,  2  Drew.  221,  was  correctly       («)  Qully  v.  Cregoe,  24  Beay.  186;  Le 

interpreted  as  a  surrender  by  him  of  the  Marchant  v.  Le  Merchant,  L.  B.,  18  Eq. 

principle  which  he  enforced  in  Webb  v,  414 ;  Gholmondeley  «.  Gholmoadeleyy  14 

Wools.    Were  not  his  remarks  directed  gim.  590  (but  here  the  words  were  only, 
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when  the  intereBt  of  the  other  beneficiariee  was  to  oommence,  as  well 
as  n^ativing  the  widow's  right  to  dispose  of  the  corpus  in  her  life- 
time, {x)  But  the  distinction  is  discouutenanoed  by  Meredith  v,  Hene- 
age^  and  Johnston  v.  Rowlands^  and  in  expressing  his  dissent  from  the 
coDstniction  in  question,  Sir  G.  Jessel  drew  no  distinction  between  the 
cases  where  such  a  reference  existed  and  wliere  it  did  not 

And  with  regard  to  the  general  question  of  precatory  trusts  (i.  e., 
where  the  terms  used  do  not  expressly  point  to  an  absolute 

* .         "^  *  -        Limits  of  the 

enjoyment  by  the  donee  himself,)]  the  courts  seem  to  be  doctrine  of  pm- 

•'  •'  •'  '■'•'  oatoiy  trusts. 

sensible  that  they  have  gone  far  enough  in  investing  with 
the  efficacy  of  a  trust  loose  expressions  of  this  nature,  which,  it  is 
probable,  are  rarely  intended  to  have  such  an  operation,  (y)  Accord- 
ingly we  find,  of  late,  a  more  strict  and  uniform  requisition  of  defi- 
uiteness  in  r^ard  to  both  the  subject-matter  and  objects  of  the  intended 
trusty  than  can  be  traced  in  some  of  the  earlier  [and  a  few  of  the  more 
modem]  adjudications. 

Thus,  in  Curtis  v,  Bippon,  {z)  where  a  testaftr  gave  all  his  real  and 
personal  estate  to  his  wife,  trusting  that  she  would,  in  '"^S^^,^ 
love  to  the  children  committed  to  her  care,  make  such  use  too  indefinite 

'  tocreatea 

of  it  as  should  be  for  her  own  and  their  spiritual  and  t^^u*^ 
temporal  good,  remembering  always,  according  to  circumstances,  the 
church  of  God  and  the  poor.     Sir  J.  Leach,  V.  C,  held  the  wife  to 
be  absolutely  entitled,  the  testator^s  intention  evidently  being  to  leave 
the  children  dependent  on  her. 

So,  in  Abraham  v.  Alman,  (a)  where  a  will  contained  the  ^following 
passage :  ^'  I  do  likewise  will  and  bequeath  to  my  only  son  J.  the 
sum  of  jC60  sterling  per  year  forever;  also  to  provide  for  the  two 
daughters  of  my  child  H.  E.,  namely,  S.  E.  and  E.  E.,  and  the  re- 
mainder of  my  property  to  the  two  children  of  my  daughter  S.  A.'^ 
Lord  Gifford,  M.  B.,  held  that  the  words  in  question  did  not  create  a 
trust  on  the  £60  a  year,  or  the  remainder  of  the  property  bequeathed 
to  the  children  of  S.  A. ;  the  former  was  a  distinct,  independent  be- 
quest; and  it  was  not  clear  that  the  testator  intended  to  make  a  pro- 
vision for  the  daughters  of  H.  E.  out  of  the  latter ;  the  court  had  no 

'*  to  be  hen  independent  of  her  hnsband  "  '^zeeommendation  "  not  to  do  so. 

— fls  to  which  see  a]80  Stabbe  v.  Sugon,  (y)  See  this  opinion  adopted  by  Jamea, 

8  My.  &  Gr.  513).  L.  J.,  Lambe  «.  Eames,  L.  R,  6  Oh.  699.] 

(x)  In  Hart  v.  Tribe^  IS  Beay.  216, 1  (s)  6  Mad.  434. 

D.,  J.  A  a  418,  there  was  an  expre«  (a)  1  Bom.  609. 
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means  of  iletermiDing  what  that  provision  was  to  be^  [or  in  what  man- 
ner or  out  of  what  fund  to  be  made.] 

Again,  in  Sale  v.  Moore,  (6)  where  a  t«stator  bequeathed  the  remain- 
der of  what  he  should  die  possessed  of,  after  payment  of  debts  and 
legacies  to  his  dear  wife,  adding,  ^'recommending  to  her,  and  not 
doubting,  as  she  has  no  relations  of  her  own  family,  but  that  she  wiU 
consider  my  near  relaUons,  should  she  survive  me,  as  I  should  consider 
them  myself  in  case  I  should  survive  lier/'  In  a  preceding  part  of 
the  will,  the  testator  had  assigned  as  a  reason  for  his  not  leaving  his 
brother  and  sister  anything,  that  they  were  provided  for,  and  that  he 
could  not  do  so  without  taking  from  his  wife's  property,  who  was  more 
in  need  of  it. — Sir  A.  Hart,  Y.  C.  held  that  the  effect  of  the  whole 
was,  that  no  trust  for  the  relations  was  created. 

So,  in  Hoy  v.  Master,  (c)  where  a  testator  willed  the  whole  of  his 
property  to  his  wife  for  life,  and  that,  after  her  decease,  one-third 
should  devolve  to  his  beloved  daughter  M.,  and  that  the  other  two- 
thirds  should  be  at  the  sole  and  entire  disposal  of  his  said  wife,  L.  B. ; 
^'  trusting  that,  should  she  not  marry  again  and  have  other  children, 
her  affection  for  our  joint  ofispring,  the  said  M.  B.,  would  induce  her 
to  make  her  said  daughter  her  principal  heir."  The  wife  did  not 
marry  again,  and  disposed  of  her  property  to  a  stranger ;  whereupon 
it  was  claimed  by  the  daughter,  on  the  ground  that  the  wife  had  a  life 
interest  only,  with  a  power  of  appointment  in  favor  of  the  children 
of  any  future  marriage,  with  an  alternative  trust  for  the  daughter 
absolutely.  But  Sir  L.  Shadwell  held  that  the  wife  took  the  two- 
thirds  absolutely. 

Again,  in  Lech  mere  v.  Lavie,  (<2)  where  a  testatrix  made  a  codicil 
to  her  will  in  the  following  words : — **  I  hope  none  of  my  childroi 
will  accuse  me  of  partiality,  in  having  left  the  lai^est  '''share  of  my 
property  to  my  two  eldest  daughters,  my  sole  motive  for  which  was 
to  enable  them  to  keep  house  so  long  as  they  remain  single ;  but,  in 
case  of  their  marrying,  I  have  divided  it  amongst  all  my  children.  If 
they  die  single,  of  course  they  will  leave  what  they  luwe  amonffst  their 
brothers  and  sistersy  or  their  children"  Sir  J.  Leach,  M.  R.,  consid- 
ered that  these  words  were  not  intended  to  create  an  obligation  upon 
the  two  eldest  daughters,  as  they  applied  not  simply  to  the  property 
given*  by  the  testatrix,  but  to  all  property  which  the  daughters  might 

(h)  1  Sim.  534  ;   [See  also  Beeyes  v.       (e)  6  Sim.  668. 
Baker,  18  Beay.  373.]  (d)  2  My.  &  E.  197. 
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happen  to  possess  at  their  deaths^  leaving  what  she  gave  by  her  will 
^t  their  disposition  during  their  lives,  and  extending  to  property 
which  might  never  have  belonged  to  her,  and  wanting  altogether  cer- 
tainty of  amoant. 

It  IS  submitted,  however,  that  the  uncertainty  in  regard  to  the 
^subject  of  gift  arose,  not  from  the  testatrix  having  combined  in  the 
trust  with  her  own  property  that  of  her  daughters  themselves,  which 
«he  could  not  dispose  of,  (e)  but  from  the  absence  of  any  clear  indica- 
tion of  intention  that  the  trust  was  to  affect  all  the  property  which  the 
•daughters  derived  from  the  testatrix.  The  expression  ^'what  they 
have^'  would  seem  to  imply  that  the  legatees  might  dispose  of,  as 
absolute  owners,  any  part  they  chose,  and  that  the  trust  should  apply 
-only  to  what  remained.  This  brings  the  case  within  the  principle  of 
Wynne  v.  Hawkins,  (/)  where  a  testator  bequeathed  what  he  should 
leave  behind  him  to  his  wife,  ^*  not  doubting  that  she  would  dispose 
of  fduxt  should  be  hft,  at  her  death,  to  their  two  grandchildren.^'  Lord 
Thurlow  said  that  the  words  '^  not  doubting  '^  would  be  strong  enough ; 
but  that  where,  in  point  of  intent,  it  was  uncertain  what  properly 
was  to  be  given,  and  to'  whom,  the  words  were  not  sufficient,  because 
it  was  doubtful  what  the  confidence  was  which  the  testator  had  reposed  • 
and,  where  that  did  not  appear,  the  scale  leaned  to  the  presumption 
that  he  meant  to  give  the  whole  to  the  first  taker. 

So,  in  Horwood  v.  West,  {g)  where  a  testator  recommended  his  wife 
to  give  by  her  will  what  die  should  die  possessed  of  under  his  will  in 
a  certain  manner — Sir  J.  Leach,  V.  C,  assumed,  that  if  these  words 
had  been  uncontrolled  by  the  context,  the  trust  must  have  been  void 
for  uncertainty ;  but  he  thought  that  it  was  evident,  from  a  direction 
in  the  will  to  the  wife  to  secure  to  her'^self,  on  a  second  marriage, 
whatever  she  should  possess  by  virtue  of  his  will,  that  the  testator 
intended  the  trust  in  question  to  be  oo-extensive  with  such  direction, 
L  e.  to  extend  to  all  the  property  the  wife  derived  from  the  testator. 

It  should  be  observed,  however,  in  regard  to  tlie  objection  of  uncer- 
tainty, that  the  preceding  cases,  though  frequently  referred  to  as  if  they 
were  the  subject  of  a  peculiar  rule,  merely  require,  in  common  with 
all  others,  that  the  intention  of  the  testator  should  be  manifested  with 
sufficient  certainty  to  enable  the  court  to  act  judicially  upon  it. 

[(e)  Ab  to  this,  see  Lefroj  v.  Flood,  4       (/)  1  Bro.  G.  C.  179.    Ab  to  cases  of 
Ir.  Ch.  Bep.  1, 12.]  this  daas,  vidt  ante  pp.  *862;  *8e3. 

{g)  1  Sim.  &  St  387. 
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So,  in  Ex  parte  Psjne,  (t)  where  a  testator,  after  devising  the  prop- 
erty in  question  to  his  daughter  in  fee,  proceeded  to  declare  that  the 
estate  was  intended  as  some  reward  for  her  attention  to  him,  and  was 
kept  separate  from  the  other  interests  she  would  take  under  his  will  as 
a  testimonj  thereof.  And  he  directed  his  daughter  to  keep  the 
premises  in  good  repair ;  and  in  case  she  should  many,  he  strongly 
reoommended  her  to  execute  a  settlement  of  the  estate,  and  thereby  ta 
vest  the  same  in  trustees,  to  be  chosen  by  her,  for  the  use  of  herself 
for  life,  with  remainder  to  her  husband  for  life,  with  remainder  to  the 
children  she  might  happen  to  have,  or  to  9ueh  other  usea  a»  hu  daughiar 
Ao/uld  think  proper^  to  the  intent  that  the  said  estate,  in  the  event  of 
her  marriage,  might  be  effectoallj  protected  and  secured.  The  ques- 
tion, on  petition,  was,  whether  the  daughter  (who  was  unmarried) 
could  make  a  good  title  to  the  devised  property  in  fee.  It  was  con- 
tended for  her  that  she  could,  for  that  neither  the  persons  to  tal^e  nor 
the  estates  themselves  were  certain ;  and  that,  even  if  the  dan^ter 
married,  she  might  limit  the  estate  to  such  uses  as  she  thought  proper : 
and  of  this  opinion  was  Lord  Abinger,  C.  B. 

[And  in  Williams  v.  Williams,  (i)  where  the  testator  by  his  will 
wuuamiv.  bequeathed  property  to  his  wife  absolutely  for  her  own 
^^^^^'^''^  use  and  benefit,  and  subsequently  in  a  letter  to  her,  wrote 
as  follows :  ^^  I  hope  my  will  is  so  worded  that  everything  that  is  not 
in  strict  settlement  you  will  find  at  your  command.  It  is  my  wish 
that  *you  should  enjoy  everything  in  my  power  to  give,  using  your 
judgment  where  to  dispose  of  it  amongst  your  children  when  yon  can 
no  longer  enjoy  it  yourself,  but  I  should  be  unhappy  if  I  thought  it 
possible  that  any  one  not  of  your  family  should  be  the  better  for  what 
I  feel  confident  you  will  so  well  direct  the  disposal  of/'  It  was  held 
by  Lord  Cran worth,  Y.  C,  that  no  trust  was  created :  he  thought  the 
words  of  the  codicU  could  not  operate  to  cut  down  the  absolute  interest 

(»)  2  Y.  A  C.  686 ;  see  also  Knight  «.  force  of  which  reqnisition  mxuX,  however. 

Knight,  8  Beav.  148 ;  [S.  C^  nom.  Knight  depend  on  circomstanoeSi  Bonaer  «.  Kin- 

«.  Boughton,  11  a.  A  Fin.  518,  8  Jar.  near,  2  Gif.  195;)  Qnajle  «.  Dandson,  12 

928;  Le&<7  v.  Flood,  4  Jr.  Ch.  Bep.  1,  Moo.  P.  a  a  268;  Maod  «.  Maod.  27 

(in  which  great  reliance  was  placed  on  BeaT.615;  Scott  v.  Ke^,  85  BeaT.291  (as 

the  fttct  that  the  approbation  of  the  de-  to  one-third) ;  bat  see  Malooe  «.  CVOon- 

Tiaee  was  leqaired  to  the  condoot  of  the  ner,  2  LL  A  Qa  465. 
pccaoos  claiming  as  obMm  fHA  trmd;  the       (k)  1  Sim.  (N.  8.)  858. 
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given  to  tlie  wife :  but  be  relied  chiefly  on  the  ancertainty  of  the 
objects  to  whom  the  precatory  words  referred.]  (Q 

It  will  be  observed  that  in  all  these  cases  the  consequence  of  hold- 
ing the  expressions  to  be  too  vague  for  the  creation  of  a  trust  was,  that 
the  devisee  or  legatee  retained  the  property  for  his  or  her  own  benefit ; 
and  in  this  respect  these  cases  stand  distinguished  from  those  (m)  in 
which  there  was  considered  to  be  sufficient  indication  of  the  testator's 
intention  to  create  a  trusty  though  the  objects  of  it  were  uncertain  :  a 
state  of  things  which,  of  course,  lets  in  the  claim  of  the  heir  or  next 
of  kin  to  the  beneficial  ownership.  In  such  cases  there  is  no  uncer- 
tainty as  to  the  intention  to  create  a  trust,  but  merely  as  to  the  objects ; 
in  the  other  class  of  cases  it  is  uncertain  whether  any  trust  is  intended 
to  be  created.  [But  inasmuch  as  uncertainty  in  the  object  furnishes 
a  strong  argument  that  a  testator  did  not  intend  to  cieate  a  trust,  it  is 
obviQus  that  the  two  classes  of  cases  are  intimately  connected  with  each 
other.  For  the  rule  that  a  certain  subject  and  a  certain  MeMiin»ofUie 
object  are  necessary  to  constitute  a  trust,  where  the  words  jSiStySol- 
used  are  precatory  only,  does  not  mean  that  the  subject  or  fe?aiwSST 
object  must  be  so  defined  that  it  can  in  fact  be  ascertained  ^""^ 

by  the  court.     A  precatory  trust  "  for  the  benefit  .of ^^  or  of  "the 

,|)erson  named  in  such  a  paper,"  where  no  sueh  paper  is  found,  or  ''for 
such  objects  as  I  have  communicated  to  "  the  donee,  where  no  snch 
communication  has  been  made,  (n)  would  completely  exclude  the  donee 
from  all  beneficial  interest,  although  it  leaves  the  object  wholly  unas- 
certained, (m)  But  what  is  meant  by  the  rule  is  this :  in  ascertaining 
whether  the  precatory  words  import  merely  a  recommendation,  or 
whether  they  import  a  defi'^'nite  imperative  direction  to  him  as  to  his 
mode  of  dealing  with  the  property,  the  court  will  be  guided  by  the 
consideration  whether  the  amount  he  is  requested  to  give  is  certain  or 
uncertain,  and  whether  the  objects  to  be  selected  are  certain  or  uncer- 
tain ;  and  if  there  is  a  total  absence  of  explicit  direction  as  to  the 
quuaiiJtwm  to  be  given,  or  as  to  the  objects  to  be  selected  by  the  donee  of 

I)  Aa  to  the  meaning  of  **  hmUy,**  see  dispoBition  thereof  or  of  any  part  thereof 

L.  R.,  6  Ch.  D.  600,  S  Ch.  D.  542,  and  post  as  the  testator  might  hj  deed  or  writing 

ch.  XXIX.  thereafter  direct,''  it  was  held  there  was 

(m)  Stnbbs  v.  Sargon,  Fowler  v.  Qar-  no  trust,  the  testator  not  having  made  up 

like,  Ck>rporation  of  Gloucester  v.  Wood,  his  mind  whether  he  would  make  anj 

Briggs  V,  Penny,  cmie  p.  *38d,  et  teg.  such  disposition  or  not,  Fenton  v,  Han* 

(n)  Bernard  v.  Mhishull,  Johns.  276.  kins,  9  W.  B.  300. 
But  where  the  gift  was  "  subject  to  such 
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the  property,  then  the  court  will  infer  from  the  circamstance  of  the 
testator  having  used  precatory  words,  expressive  only  of  hope,  desire 
or  request,  instead  of  the  formal  words  usual  for  the  creation  of  a  trast^ 
that  those  words  are  used,  not  for  the  purpose  of  creating  an  impera- 
tive  trust,  but  simply  as  suggestions  on  the  part  of  the  testator,  for 
the  guidance  of  the  donee  in  the  distribution  of  the  property ;  the  tes- 
tator, placing  implicit  reliance  upon  his  discretion  and  leaving  him 
the  sole  judge  whether  he  will  adopt  those  su^esstions  or  not,  and 
whether  he  will  dispose  of  the  property  in  the  maimer  indicated  by  the 
testator,  or  in  any  other  manner  at  his  absolute  discretion.  The  ques- 
tion is  not  whether  the  object  is  so  defined  that  it  can  be  distinctly 
ascertained  by  the  court,  but  whether  the  object  is  purposely  left  to  be 
selected  by  the  donee ;  (p)  as,  for  instance,  where  the  testator  expresses^ 
a  desire  that  the  donees  shall  ^^  distribute  the  fund  as  ihof  thmk  will 
be  most  agreeable  to  his  wishes/'  {q) 

Secondly,  we  are  to  consider  whether  in  cases  where  words  are  added* 
Gift  for  a  sped-  expressing  a  purpose  for  which  the  gift  is  made,  such 
fledporpoM.  purpose  is  to  be  considered  obligatory.  Where  tlie  pur- 
pose of  the  gift  is  the  benefit  solely  of  the  donee  himself,  he  can  claim 
the  gift  without  applying  it  to  the  purpose,  and  that,  it  is  conceivedy 
Where  tbe  whether  the  purpose  be  in  terms  obligatory  or  not.  Thus, 
SmSTof  if  a  sum  of  money  be  bequeathed  to  purchase  for  any 
the^toabflo-  pcrson  a  ring,  (r)  or  a  life-annuity,  (s)  or  a  house,  (i)  or  to 
set  him  up  in  business,  (u)  or  for  his  maintenance  and 
education,  (x)  or  to  bind  him  appren*tice,  (y)  or  towards  the  printing 

(p)  See  judgment  of  Wood,  V.  C,  Ber-  v.  Goodwin,  1  Sw.  &  Tr.  544^  29  L.  J^ 

nard  v,  Minshull,  Johns.  287,  290.  Prob.  115.    It  follows  that  if  the  legatee 

{q)  Stead  v,  Mellor,  6  Ch.  D.  225.  die  before  receiving  his  legacy,  his  repre- 

(r)  Apreece  v.  Apreece,  1  Ves.  &  B.  864.  sentative  is  entitled,  Tates  e.  Compton,  2 

(«)  Dawson  v,  Heam,  I'R.A  My.  606 ;  P.  W.  808 ;  Barnes  v,  Rowley,  3  Yes.  305 ; 

Ford  «.  Batley,  17  Beay.  303 ;    In   re  Palmer  v.  Craaford,  3  Sw.  482 ;  Bayne  v. 

Browne's  Will,  27  Beav.  324.    It  makes  Crowther,  20  Beav.  400 ;  Attwood  v.  Al- 

no  difference  whether  it  be  a  bequest  of  ford,  L.  R.,  2  Eq.  479. 
a  specified  sum  to  purchase  an  annuity,        (y)  Barlow  v.  Grant,  1  Vem.  256 ;  Ne- 

or  a  direction  to  purchase  an  annuity  of  Till  v.  Nevill,  2  Id.  431 ;  but  see  Wool* 

a  specified  amount,  Tates  v.  Compton,  2  ridge  o.  Stone,  4  L.  J.  (O.  S.)  Ch.  56 ;  see 

P.  W.  308.  further.  Barton   v.  Cook,  5  Ves.    461; 

(0  Knox  V.  Hotham,  15  Sim.  82.  Leche  v,  Kilmorey,  T.  A  R.  207 ;  AtL- 

(«)  Gough  V.  Bnlt,  16  Sim.  45.  G«n.  v.  Haberdashers'  Company,  1  My.  Se 

(«)  Webb  V,  Kelly,  9  Sim.  472 ;  Young-  K.  420 ;  Lewes  t.  Lewes,  16  Sim.  266 ; 

husband  v.  Gisborne,  1  Coll.  400;  Presant  Noel  v.  Jones,  Id.  309;  in  Lockhart  v» 
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of  a  book,  the  profits  on  which  are  to  be  for  his  benefit^  (z)  the  legatee 
maj  claim  the  money  without  applying  it  or  binding  himself  to  apply 
it  to  the  specified  purpose ;  and  even  in  spite  of  an  express  declaration 
by  the  testator,  that  he  shall  not  be  permitted  to  receive  the  money,  (a) 

These  cases  rest  ou  the  principle  that  the  court  will  not  compel  that 
to  be  done  which  the  legatee  may  undo  the  next  moment,  PriiMipieor 
as  by  selling  the  thing  to  be  purchased  or  giving  up  the  *^*  ***^ 
business :  and  we  shall  hereafler  see,  (6)  that  the  same  principle  applies 
where  property  is  directed  to  be  converted,  for  the  donee  may  daini 
it  in  its  original  state ;  but  of  course,  in  such  case,  if  there  be  more 
than  one  donee  interested  in  the  gift,  the  deviation  from  the  testator's 
directions  cannot  be  made  without  the  consent  of  all,  as  if  the  house 
when  purchased  was  to  be  conveyed  to  or  settled  on  two  or  more 
persons.  So,  if  the  annuity  is  to  be  held  by  trustees  for  the  annuitant 
with  a  gift  over  in  case  he  should  alienate  or  become  bankrupt,  his 
right  to  receive  the  fund  is  intercepted,  (c)  If  the  gift  is  not  imme- 
diate, but  is  postponed  until  the  death  of  a  tenant  for  life,  and  the 
annuitant  dies  before  the  tenant  for  life  without  alienating  or  becoming 
bankrupt,  it  should  seem  on  principle  that,  as  the  event  on  which  his 
interest  was  to  be  defeated  has  not  happened,  such  interest,  which 
originally  and  apart  from  the  gift  over  was  vested  and  transmis- 
sible, (c{)  remains  intact,  and  that  his  representatives  are  entitled  to^ 
the  fund ;  and  so  it  was  decided  in  Day  v.  Day.  (e) 

Where  the  amount  to  be  applied  for  the  benefit  of  the  legatee  is 
left  to  be  fixed  at  the  discretion  of  trustees,  the  l^atee  yn^^^  interwt 
has  no  right  to  any  more  than  the  trustees  in  their  dis-  to'^SmOono? 
cretion  will  allow.     *Thus,  where  real  and  personal  estate  *"'■'•*■ 

Hardy,  9  Beav.  379,  a  legacy  to  a  devisee        (a)  Stokes  v.  Cheek,  28  Beay.  620. 
to  pay  off  a  mortgage  debt  on  the  estate        (6)  Post  ch.  XIX.,  2  2. 
devised  to  him  was  held  good,  though  the        (c)  Hatton  v.  May,  3  Ch.  D.  148 ;  per 

mortgage  was  foreclosed  in  the  testator's  Kinderaley,  V.  C,  Day  v.  Day,  22  h.  J., 

lifetime.    And  see  Earl  of  Lonsdale  v.  Ch.  881,  17  Jur.  686,  also  shortly  and 

Countess  Berchtoldt,  3  K.  A  J.  185 ;  In  semb.  inaccurately  reported  1  Drew.  569. 

re  Colson's  Trusts,  Kay  133  (enjoyment  But  where  the  annuity  was  to  be  pur- 

of  repairing  fund  accelerated  by  disen-  chased  in  the  name  of  the  annuitant,  it 

tailing  the  estate) ;  and  cases  cited  ante  p.  was  held  that  a  gift  over  was  ineffectual, 

*311,  n.  (s)  and    tlie    annuitant  entitled   absolutely, 

(«)  In  re  Skinner's  Trusts,  1  J.  &  H.  Hunt-Foulston  v.  Purber,  3  Ch.  D.  285. 
102,  in  which  it  was  a  question  of  some        {d)  Bayley  v.  Bishop,  9  Yes.  6 ;  and 

difficulty,  whether  the  principal  object  of  cases  n.  (z),  sup. 

the  bequest  was  the  benefit  of  the  person        («)  Sup.    But  the  point  was  decided 

named,  or  the  publication  of  the  testator's  otherwise  by  Malins,  Y.  C,  Power  v. 

opinions.  Hayne,  L.  R.,  8  Eq.  262. 
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was  given  to  trustees  upon  trust  to  apply  the  whole  or  any  pari  of  the 
rents  and  annual  income  towards  the  maintenanoe  of  A,  and  the 
trustees  applied  a  part  only,  and  then  A  died ;  it  was  held  that  his 
representatives  were  not  entitled  to  the  surplus  rents  and  income.  (/} 
And  in  a  case  where  a  testator  authorized  his  trustees  to  apply  any 
sum  not  exceeding  a  stated  amount  in  the  purchase  of  church  prefer- 
ment for  A,  and  A  died  before  any  sum  had  been  so  applied;  it  was 
held  that  the  gift  failed ;  a  discretion  was  vested  in  the  trustees  as  to 
the  amount  of  the  legacy^  and  as  to  the  mode  and  occasion  of  raising 
it,  and  A  could  not  in  his  lifetime  have  claimed  payment  of  it  to 
himself.  (9)  But  as  soon  as  the  trustees  exercise  their  discretion  by 
making  a  purchase  for  the  object  of  their  power^  the  thing  purchased 
becomes  the  absolute  property  of  the  latter ;  (A)  and  instead  of  applying 
a  sum  specifically  the  trustees  may  hand  it  over  to  the  object.  ({) 

Where  the  motive  or  purpose  of  the  gift  is  the  benefit  of  other 
Where  the  pur-  persons  as  Well  as  the  primary  donee,  three  constructions 
^ciit^donee  obtain^  according  to  the  language  used.  The  purpose  may 
construcuons.  \^  go  peremptorily  expressed  as  to  constitute  a  perfect 
trust ;  or  may  be  such  as  to  leave  entirely  in  the  discretion  of  the 
primary  donee  the  qiiartlum  of  benefit  to  be  communicated  to  the  other 
persons,  provided  that  such  discretion  is  honestly  exercised  ;  or  lastly, 
the  expression  of  motive  or  purpose  may  be  merely  nugatory  and  not 
operate  to  abridge  the  previous  absolute  gift  to  the  primary  donee.  In 
the  following  cases,  illustrating  these  distinctions,  the  decisions  will  be 
found  on  examination  of  the  reports  to  turn  in  many  instances  on 
minute  distinctions,  which  it  would  require  too  much  space  to  particu- 
larize ;  and  some  cases  will'  be  found  almost  irreconcilable  with  others : 
the  preponderance,  however,  seems  to  lean  in  favor  of  giving  the 
primary  donee  a  discretion  which  he  must  honestly  exercise^  or  in 
default,  subject  himself  to  the  control  of  the  court,  with  a  tendency, 
however,  rather  to  narrow  than  to  extend  the  efiect  heretofore  ascribed 
to  words  e^rpressing  the  purpose  or  motive  of  the  gift. 

(/)  In  re  Sauderoon'a  Trust,  3  K.  A  J.  sood  afker  sold  by  the  object) 

497.    Compare  Beevor  v.  Partridge,  11  (tj  Messeena  «.  Carr,  L.  B.,  9  £q.  260 ; 

8im.  229.    If  the  whole  income  is  needed  Pdmer  v.  Flower,  L.  B.,  13  £q.  250.    In 

for  maintenance  the  result  is  the  same  as  the  latter  case  the  power  was  to  porchase 

if  there  were  an  absolute  trust,  Rudlaud  promotion  in  the  army,  and,  in  the  mean- 

V,  Crozier,  2  De  G.  &  J.  143.  time,  purchase  was  abolished.    In  In  re 

(g)  Cowper  v.  Mantell,  22  Beav.  231.  Ward's  Trusts,  L.  B.,  7  Ch.  727,  it  waa 

(A)  Lawrie  v.  Bankes,  4  K.  &  J.  142.  held  otherwise  in  case  of  a  deed. 
(Commission  in  the  army  purchased,  ^nd 
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a.  Ab  to  the  cases  in  which  a  complete  trust  is  created.  A  *gift  to 
A^  to  dispose  of  among  her  children,  (i)  or  for  bringing  a.  Omm  of 
up  her  children,  (Z)  gives  A  no  interest,  but  creates  a  <***™p^«***™^ 
complete  trust  for  the  children.  And  in  Taylor  v.  Bacon,  (m)  where 
the  testator  bequeathed  the  dividends  of  stock  to  R.,  the  wife  of  his 
son  O.,  for  the  benefit  of  his  son  G.,  of  herself  and  of  their  children, 
and  after  the  decease  of  G.,  the  stock  to  remain  in  trust  for  the  benefit 
of  K.  and  her  children  during  her  lifetime,  if  she  should  remain  a 
widow ;  it  was  held  that  the  wife  was  a  trustee  of  the  interest  for 
herself,  her  husband  and  children. 

In  Jubber  v.  Jubber^  (n)  the  bequest  was  to  the  testator's  wife  for 
the  benefit  of  herself  and  her  unmarried  children,  that  thej  may  be 
comfortably  provided  for  as  long  as  my  wife  may  remain  in  this  life, 
with  a  bequest  over  upon  her  death.  The  widow  and  unmarried 
daughters  were  held  to  be  entitled  in  equal  shares  to  the  income  dur- 
ing the  widow's  life,  whether  as  joint-tenants  or  tenants  in  common 
was  not  decided.  In  Wetherell  v.  Wilson,  (o)  the  testatrix,  under  a 
general  power,  bequeathed  a  sum  of  stock  in  trust  for  her  children  at 
twenty-one  or  marriage,  and  directed  the  trustees,  in  the  meantime,  to 
pay  the  interest  of  the  fund  to  her  husband,  in  order  the  better  to 
enable  him  to  maintain  the  children  of  the  marriage,  until  their  shares 
should  become  assignable  to  them.  Lord  Langdale  decided  that  the 
husband  took  nothing  beneficially,  but  was  bound  to  apply  the  income 
for  the  benefit  of  the  children.  In  Wilson  v.  Maddison,  {p)  the  testa- 
tor bequeathed  ^'  to  A.  W.  with  her  little  girl  and  two  little  boys,  for 
their  joint  maintenance, — ^their  mother  to  have  the  care  of  bringing 
them  up  to  the  best  of  her  power,  till  they  are  able  to  do  for  them* 
selves, — ^£30  a  year,  to  be  paid  to  the  said  mother,  as  above, 
half-yearly,  as  may  best  suit;''  and  it  was  held  that  the  four 
persons  were  constituted  joint-tenants,  and  that  while  three  were 
minors,  the  fourth,  being  an  adult,  should  receive  the  annuity  for 
their  maintenance,  {q) 

{k)  Blakeney  v.  Blakenej,  6  Sim.  52.  92 ;  Bibbj  v.  Thompson,  82  Bemv.  646. 

(0  Filcher  v.  BandaU,  9  W.  B.  251.  (n)  9  Sim.  503. 

(m)  8  Sim.  100 ;  see  also  Chambers  «.  (o)  1  Eee.  80. 

Atkins,  1  8.  A  St  882;  Fowler  v.  Hunter,  (p)  2  Y.  A  C.  a  C.  872. 

3  Y.  A  J.  506 ;  In  re  Camac's  Trust,  12  (9)  See  also  In  re  Harris,  7  Exch.  84i. 
Jar.  470 ;  Barnes  v.  Grant,  26  L.  J.,  Ch. 
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b.  As  to  the  cases  in  which  the  court  has  considered  the  primary 
b.  omm  in  donee  to  have  a  discretion  liable  to  be  controlled,  if  not 
» diaoreuon  honestly  exerciscd.  (r)  In  Haoilej  v.  Gilbert,  («)  the 
oontroued.  residuc  WBS  givcn  to  E.  G.  H.,  to  be  laid  out  and  ex- 
pended by  her  at  her  ^discretion,  for  or  towards  the  education  of  her 
son  F.  G.  H.,  and  that  she  should  not  at  any  time  thereafter  be  liable 
and  subject  to  account  to  her  said  son  or  to  any  other  person  whatever 
for  tlie  disposal  or  application  of  such  residue  or  any  part  thereof  It 
was  Ijeld  that  E.  G.  H.  was  absolutely  entitled  to  the  residiie,  sulgect 
to  a  trust,  to  apply  a  part  to  the  education  of  her  son  during  his 
minarihfj  (t)  and  it  was  referred  to  the  master  to  inquire  what  would 
be  a  sufiBcient  sum  to  be  appropriated  for  that  purpose.  In  Gilbert  v^ 
Bennett,  (u)  the  testator  bequeathed  all  his  property  to  his  wife  and 
two  other  persons  in  trust,  to  pay  the  income  to  his  wife  for  the  educa- 
tion and  support  of  his  children  by  her ;  but  none  of  his  property  was 
to  be  disposed  of,  but  tlie  income  arising  therefrom  to  be  applied  as 
above,  to  their  maintenance  and  support,  and  advancement  in  life  and 
support  of  his  children ;  and  after  her  death,  he  gave  the  property  to 
be  divided  among  his  children.  The  V.  C.  said,  the  natural  construo- 
tiou  of  the  will  was,  that  the  testator  intended  the  whole  of  the  income 
to  be  paid  to  his  wife  for  her  life,  and  to  impose  on  her  the  bunien  of 
maintaining  and  educating  the.  children  out  of  it.  In  Hadow  v» 
Hadow,  (x)  Leach  v.  Leach,  (y)  Browne  v.  Paull,  (z)  and  Longmore  r. 
Elcum,  (a)  words  nearly  similar  received  the  same  constructicm.  It . 
Bflmiit  of  th«  appears,  as  the  result  of  these  authorities,  that  where  the 
autiionfcies.       interest  of  the  children's  legacies  is  given  to  a  parent  to 

(r)  The  mode  and  extent  of  interfer-  Beav.  400 ;  Bro<^klebank  v.  Johnson,  Id. 

ence  exercised  by  the  court  depend  on  211,  212.    So  even  where  the  trust  is  for 

the  will   in  each   case.     See  Castle  v.  maintenance,  education,  and  bringing  up^ 

Castle,  1  De  G.  &  J.  352.  Badham  v.  Mee,  1  R.  &  My.  631.    As  to 

(«)  Jac.  354.  cesser   of   the    trust  on  marriage  of   a 

(()  As  to  the  confinement  of  the  tnist  daughter,  see  (^mden  v.  Benson,  dt.  3^ 

to  minority,  see  Gardiner  v.  Barber,  2  Beav.  350;   Bowden  v,  Laing,  14  Sim. 

Eq.  Bep.  888,  overruling  Soames  v.  Mar-  113 ;  Carr  v.  Living,  28  Beav.  644 ;  Scoti 

tin,  10  Sim.  287,  c(mtra.    But  where  the  v.  Key,  35  Beav.  291. 

income  of  a  fund  is  to  be  applied  fbr  the  (u)  10  Sim.  371. 

maintenance  or  education  of  the  legatee  (x)  9  Sim.  438. 

during  the  life  of  A  or  during  any  other  (y)  13  Sim.  304. 

specified  period,  the  trust  does  not  cease  (s)  1  Sim.  (N.  8.)  92 ;  see  also  Bowden 

on  the  legatee  attaining  majority  or  dying  v.  Laing,  14  Sim.  113. 

in  A's  lifetime,  Longmore  «.  Elcum,  2  Y.  (a)  2  Y.  A  C.  C.  C.  368. 

A  C.  C.  C.  363;  Bayne  v,  Crowther,  20 
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be  applied  for  or  towards  their  maintenance  and  edacation,  there,  in 
the  abeence  of  anything  indicating  a  contrary  intention^  the  parent 
takes  the  interest  subject  to  no  account,  provided  only  that  he  dis* 
charges  the  duty  imposed  upon  him  of  maintaining  and  educating  the 
children ;  (6)  and  that  a  contrary  intention  is  not  indicated  by  a  direc- 
tion, that  in  case  of  the  parent's  death,  other  trustees  should  make  the 
application  of  the  fund,  in  which  case,  however,  such  trustees  would 
take  nothing  beneficially,  (o) 

^In  Crockett  v.  Crockett,  (d)  where  the  testator  directed  that  all  hia^ 
property  should  be  at  the  disposal  of  his  wife  for  herself  crook«tt». 
and  children,  the  only  point  decided  was  that  the  wife  and  ^^^^^^^^^ 
children  were  not  joiut  tenants;  but  Lord  Cottenham  was  of  opinion 
that  the  wife  had  a  personal  interest  in  the  fund,  and  that  as  between 
herself  and  her  children  she  was  either  a  trustee  with  a  large  discre- 
tion as  to  the  application  of  it,  or  had  a  power  in  favor  of  the  children,, 
^bjedt  to  a  life  estate  in  herself.  The  former  constructioa  would  have 
been  the  more  consistent  with  the  previous  authorities.  The  latter  would 
not  only  have  introduced  a  limitation  of  the  wife's  interest  not  expressed 
in  the  will,  but  would  have  left  that  diminished  interest  still  subject 
to  the  charge  of  maintaining  the  children.  A  ''recommendation ''  not 
to  diminish  the  principal  but  to  vest  it  in  government  or  freehold 
securities,  has  been  held  to  require  this  construction,  (e) 

In  Raikcs  v.  Ward,  (/)  the  gift  was  to  the  testator's  wife,  "  to  the 
intent  she  may  dispose  of  the  same  for  the  benefit  of  herself 

,  _  ,  ,  BoikMv.Ward. 

and  our  children  m  such  manner  as  she  may  deem  most 
advantageous."  The  court,  in  deciding  against  the  claim  of  the  children 
to  an  absolute  interest,  said  it  could  not  deprive  the  widow  of  the  honest 
exercise  of  the  discretion  which  the  testator  had  vested  in  her,  or 
refuse  its  assistance  to  inquire  into  or  sanction  any  reasonable  arrange- 
ments which  she  might  desire  to  make.  Expressions  somewhat  simi- 
lar to  those  found   in  the  last  two  cases  have  received 

nthnr  nancin 

the  same  construction  in  the  cases  of  Conolly  v.  Farrell,(jr) 
Woods  V.  Woods,  (A)  and  Costabadie  v,  Costabadie.  (i) 

(6)  Per  Lord  Craaworth,  1  Sim.  (N.  S.)  strong,  L.  K,  7  Eq.  618. 
103.  (e)  Hart  v.  Tribe,  18  Beav.  215;  but 

(e)  Id.  105.  see  per  Turner,  L.  J.,  1  D.,  J.  A  S.  418. 

{d)  2  Phil.  553,  reversing  the  decision,        (/)  1  Hare  445. 
5  Hare  326  (which  seems  to  have  pro-        (g)  8  Beay.  347. 
ceeded  on  some  misapprehension  of  the        (A)  1  My.  &  Cr.  401. 
decree,  1  Hare  451).    See  also  Scott  v.        (t)  6  Hare  410 ;   and  see  Cowman  v. 

Key,  35  Beay.  291 ;  Armstrong  v.  Arm-  Harrison,  10  Hare  234 ;  Smith  v.  Smith, 
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In  several  cases,  {k)  the  oourt  has  held  the  donee  entitled  to  reodve 
bS!itS>wJdT  ^^  iegBusy  or  dispose  of  the  property  devised  or  bequeathed 
i^^S^iiiffont  *^°d  receive  the  proceeds,  without  saying  whether  he  was 
bdiv^ftSitfecL  absolutely  entitled  or  bound  honestly  to  exercise  a  discre- 
tionary trust  In  such  cases  it  was  merely  decided  that  there  was  no 
absolute  trust. 

But  here,  as  in  the  case  of  precatory  trusts,  if  the  property  is  given 
Dktinotion  '^^  ^^^  ^^^  instance  for  the  absolute  benefit,  or  to  be  at 
SiriiMuSoe'*^  ♦the  disposal,  of  the  donee,  especially  if  such  donee  be 
aUoiuuiy,         ^j^^  .parent^  no  trust  will  be  created  by  subsequent  words 

showing  that  the  maintenance  of  the  children  was  a  motive  of  the  gifiL 
And,  although  it  is  not  directly  denied  that  the  court  may  control  the 
execution  of  a  trust  where  the  shares  of  the  beneficiaries  are  left  to 
the  discretion  of  the  donee  (for  the  court-  is  in  the  constant  habit  of 
ascertaining  the  amount  required  for  maintenance  of  children),  yes 
increased  weight  is  given  to  that  indefiniteness  as  showing  that  no  tra8| 
whatever  was  intended.  Thus,  in  Lambe  v.  Eames,  {I)  where  a  testa- 
tor gave  his  estate  to  his  widow  ^^  to  be  at  her  disposal  in  any  way  die 
may  think  best  for  the  benefit  of  herself  and  family ; ''  the  widow 
made  a  will  disposing  of  part  of  her  husband's  estate,  and  giving  an 
interest  therein  to  a  natural  son  of  one  of  his  children ;  and  the  ques- 
tions were  whether  there  was  a  trust,. and  if  there  was,  whether  it  had 
been  duly  executed.  Crockett  v.  Crockett,  and  other  cases  cited  above, 
were  pressed  on  the  court;  but  with  reference  to  them  Sir  W.  Jamea, 
L.  J.,  expressed  a  strong  disapproval  of  the  ^'  officious  kindness ''  of 
the  court  in  interposing  trusts  where  none  were  intended,  and  said, 
^'  If  the  case  stood  alone,  I  should  say  that  no  sufficient  trust  was 
declared  by  the  will ;  but  if  there  be  any  such  obligation,  I  think  it 
has  been  fairly  discharged  by  the  way  in  which  she  (the  widow)  has 
made  her  will.''  (m) 

ijJS^^H^St'  ^  Lastly,  as  to  cases  where  the  primary  donee  was 
SS^"*^^  held  to  be  absolutely  entitled. 

2  Jar.  (N.  S.)  967 ;  Godfiey  v.  Godfraj,  {I)  L.  R,  6  Gh.  597.    See  abo  Mackett 

2  N.  B.  16;  Dixon  v.  Dixon,  W.  N.  1876,  v.  Mackett,  L.  R.,  14  £q.  49.    Bat  see 

p.  226.  Soott  V.  Key,  85  Beay.  291. 

{k)  Cooper  «.  Thornton,  8  B.  G.  G.  96;  (m)  In  Willis  v.  Eymer,  7  Ch.  D.  181, 

Robinson  v.  Tickell,  8  Yes.  142 ;  Woods  a  precatory  trust  for  children,  mmplieiUtf 

V.  Woods,  1  Mj.  &  Cr.  401;  Wood  v.  was  held  well  executed   in   regard   to 

Richardson,  4  Beay.  174;  Pratt  v.  Church,  daughters  by  limiting   their  shares   to 

Id.  177 ;  Briggs  v.  Sharp,  L.  B.,  20  Eq.  their  separate  use. 

317. 
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In  Brown  v,  Casamajor^  (n)  a  l^a^^  was  given  to  a  father^  the 
better  to  enable  him  to  provide  £ot  his  younger  children.  Brown  «.  otma^ 
Tlie  father  consented  to  secure  the  principal  for  the  "'^'' 
benefit  of  his  younger  children^  but  the  court,  on  his  petition,  held 
him  entitled  to  the  past  arrears  of  interest.  The  report  suggests  no 
reason  for  this  decision,  but  that  which  appears  to  be  the  reasonable 
one^  viz.,  that  the  l^acy  was  originally  absolute  to  the  father,  and 
remained  so  except  so  far  as  his  consent  to  settle  it  had  deprived  him 
of  bis  interest. 

Again,  in  Ebunmond  «.  Neame  (o)  there  was  a  gift  to  a  trustee  of  a 
sum  of  stock,  upon  trust  to  pay  the  income  to  the  testa-  Hammond  •. 
tor's  niece,  **  for  and  towards  the  maintenance,  education  ^^*™^ 
and  bringing  up  of  all  and  every  her  children,  until  he,  she,  or  they 
shall  attain  '^'twenty-one ; "  and  then  the  stock  was  given  equally 
among  them.  The  niece  having  no  children  at  the  tedcUor^a  death, 
it  was  held  that  she  was  entitled  to  the  interest  of  the  stock.] 

So,  in  Benson  v.  Whittam,  {p)  a  testator  bequeathed  certain  annui- 
ties to  be  paid  out  of  any  money  arising  from  whatever  Beommv. 
dividends  he  might  die  possessed  of  in  the  Bank  of  Eng-  ''*'^**"*^ 
land,  and  the  residue  of  the  dividends  to  his  brother  A,  (to  enable  him 
to  assist  such  of  the  children  of  the  testator's  deceased  brother  F  as  he 
might  find  deserving  of  encouragement^)  to  be  paid  to  the  several 
persons  as  they  became  due.  Sir  L.  Shadwell,  V.  C,  decided  that  the 
firords  in  the  parentheses  did  not  raise  any  trust  in  favor  of  the 
children  of  F ;  they  merely  expressed  the  motive  or  cause  of  the  gifl, 
aud  he  commented  on  other  passages  corroborating  this  conclusion, 

[In  Thorp  v.  Owen,  (q)  the  testator  desired  that  everything  should 
remain  in  its  present  position  during  the  lifetime  of  his  Thoip«. 
wife,  and  after  her  decease  gave  his  real  and  })ersonal  ^^^' 
property  to  other  persons,  and  then  added,  ^^  I  give  the  above  devise 
to  my  wife,  that  she  may  support  herself  and  her  children  according 
to  her  discretion  and  for  that  purpose.''  Sir  J.  Wigram,  V.  C, 
decided  that  the  widow  took  absolutely  for  her  life.  He  said,  '*  The 
cases  should  be  considered  under  two  heads ;  first,  those  in  which  the 
court  has  read  the  will  as  giving  an  absolute  interest  to  the  l^atees, 
and  as  expressing  also  the  testator's  motive  for  the  gift ;  and,  secondly,, 
those  cases  in  which  the  court  has  read  the  will  as  declaring  a  trust 

(n)4ye8.498.  (p)6Sin.28. 

(o)  1  Sw.  86.]  iiq)  2  Hare  607. 
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upon  the  fuud  or  part  of  the  fund  in  the  hands  of  the  legatee,  (r)  A 
legacy  to  A,  the  better  to  enable  him  to  paj  his  debts,  ezpreases  the 
motive  for  the  testator's  bounty,  but  certainly  creates  no  trust  which 
the  creditors  of  A  could  enforce  in  this  court ;  and  again,  a  legsasj  to 
A,  the  better  to  enable  him  to  maintain  or  educate  and  provide  for 
his  family,  must,  in  the  abstract,  be  subject  to  a  like  construction.  It 
is  a  l^;acy  to  the  individual,  with  the  motive  only  pointed  out.  This 
is  very  clearly,  and,  in  my  opinion,  rightly  laid  down  by  the  V.  C. 
in  Benson  v,  Whittam ;  and  the  cases  of  Andrews  v.  Partington,  («) 
Brown  v,  Casamajor,  and  Hammond  «•  Neame,  illustrate  the  same 
principle.  At  the  same  time,  a  legacy  to  a  parent,  upon  tmst  to  be 
by  him  applied,  or  in  trust  for  the  maintenance  and  education  of  his 
children,  will  certainly  give  the  children  a  right,  in  the  court  of 
equity,*)  '^'to  enforce  their  natural  claims  against  the  parent  in  respect 
of  the  fund  on  which  the  trust  is  declared.''  And  the  V.  C.  added :  (I) 
^'  If  you  give  property  to  persons  to  accomplish  an  olgect,  inereamng 
their  Jmds,  so  that  they  might  be  better  able  to  do  it,  that  is,  in  point 
of  fact,  a  gift  to  them,  and  there  is  no  trust  which  others  can  enforce." 
This  is  an  important  distinction,  clear  in  prindple,  but  oflden  difficult 
of  application. 

In  Biddies  v.  Biddies,  (u)  under  a  gift  to  A,  to  bring  up  and  main* 

BeouerttoAto  ^^^  ^;  -^  ^^^  ^^^^  ^  ^  absolutely  entitled.  And  in 
23ntaixi  B.       gyj^^  ^   Blackburn,  {x)  where  the  testator  bequeathed  a 

fium  of  money  to  trustees,  in  trust  after  the  death  of  his  daughter  M., 
to  pay  the  dividends  to  her  husband  during  his  life,  '*  nevertheless 
to  be  by  him  applied  for  or  towards  the  maintenance,  education  or 
benefit  of  the  children  of  M.,"  it  was  held  that  no  trust  was  created  in 
favor  of  the  children,  and  that  A  was  entitled  absolutely  for  his  life ; 
on  the  ground  that  if  the  testator  had  intended  A  to  be  merely  a 
trustee,  he  would  not  have  made  the  bequest  in  the  first  instance  to 
other  trustees ;  and  that  where  there  is  a  gifb  to  a  parent,  coupled  with 
a  direction  that  he  shall  perform  certain  parental  duties,  (which  are 

(r)  This  second  head  has  in  the  text  907 ;  Jones  «.  Greatwood,  16  Bewr.  ASS; 

been  split  into  two  divisions.  Hart  v.  Tribe,  18  Beay.  215  (as  to  the 

(«)    2   Cox  223.     Compare    Bam    v.  £100);  Wheeler  o.  Smith,  1  QiH  300; 

Fewkes,  2  H.  A  M.  60.  Howarth  v.  Dewell,  29  Beay.  1& 

(t)  l4ge  614.  (s)  26  Beay.  41.    See  also  the  indg- 

(tt)  16  Sim.  1 ;  see  also  Berkeley  v.  ment  in  Lambe  «.  Earnest  L.  B.,  6  Qu 

Swinbome,  6  Sim.  613;  Oakes  «.  Strachj,  697.] 
13  Sim.  414;   Leigh  v.  Leigh,  12  Jur. 
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l^al  obligations  as  regards  a  father^  but  are  merely  moral  obligations 
in  the  case  of  a  mother^)  it  is  a  gift  to  and  a  beneficial  interest  in  the 
person  to  whom  it  is  made.  Yet  nothing  is  more  common  in  trusts 
for  the  maintenance  of  children^  than  to  direct  the  trustees  to  pay  the 
money  over  to  tite  children's  guardian^  to  be  by  him  applied  for  their 
l)enefit ;  and  witli  regard  to  the  second  reason,  it  is  difficult  to  reooncile 
it  with  Sir  J.  Wigram's  remarks  cited  above.] 

Such,  then,  is  the  long  train  of  decisions  arising  from  the  n^lect  of 
testators  clearly  to  distinguish  between  expressions  which  Bemnrka  upon 
are  meant  to  impose  a  trust  or  obligation,  and  those  which  ****  *"** 
are  intended  merely  to  inculcate  the  discharge  of  a  moral  duty,  [or 
point  out  the  motive  of  the  gift.]  At  one  period  the  courts  seem  to 
iiave  been  so  astute  in  detecting  an  intention  to  create  a  trust  when 
wrapped  in  the  disguise  of  vague  and  ambiguous  expressions,  as 
almost  to  take  from  a  testator  the  power  of  intimating  a  wish  without 
creating  an  obligation,  unless,  indeed,  by  the  use  of  words  distinctly 
ii^ativing  the  contrary  construction.  But  though  *a  sounder  principle 
now  prevails,  the  practitioner  will  perceive,  in  the  state  of  the  author- 
ities, the  strongest  incentive  to  caution  in  the  employment  of  words 
which  may  give  rise  to  a  question  of  this  nature.  If  a  trust  is  intended 
to  be  created,  this  should  be  done  in  clear  and  explicit  terms ;  and  if 
not,  any  request  or  exhortation  which  the  testator  may  choose  to  intro- 
<luce,  should  be  accompanied  by  a  declaration,  that  no  trust  or  l^al 
obligation  is  intended  to  be  imposed. 

kSometimes  a  testator's  recommendation  in  favor  of  a  third  person  is 
not  of  a  nature  to  create  a  simple  absolute  trust  for  his  benefit,  but  has 
for  its  object  the  placing  or  continuance  of  such  person  in  some  office 
or  capacity  connected  with  the  property  that  is  the  subject  of  disposi- 
tion, involving  the  performance  of  a  certain  duty.  As  nireotkmto 
where  a  testator  directs  that  the  tenants  of  the  devised  tomnUnile^ 
property  shall  be  allowed  to  continue  in  its*  occupation^  ©ooupaton, 
either  with  or  witliout  a  condition  or  restriction  as  to  rent,  cultiva- 
tion, <&c 

As  in  Tibbits  v.  Tibbits,  (y)  where  a  testator  made  a  devise  to  his 
son,  recommending  him  to  continue  his  cousins  A  and  B  ''  in  the  occu- 
pation of  their  respective  farms  in  the  county  of  W.  as  heretofore,  and 
so  long  as  they  continue  to  manage  the  same  in  a  good  and  husband- 

(y)  19  Yes.  656.    [Ck>mpare  Qaayle  v.  Davidson,  12  Moo.  P.  C.  C.  268. 
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like  manner^  and  to  duly  pay  their  rents/'  it  was  held  to  be  a  trust  for 
the  coueins^  who  had  been  tenants  at  will. 

It  has  been  much  discussed  whether  a  direction  or  injunction  to 
-to  employ  a  euiploj  a  particular  agent  or  steward^  imposes  on  the 
Hrd,  3lc,  devisee  an  obligation  in  the  nature  of  a  trust  in  favor  of 

tlie  person  so  named^  subject,  of  course,  to  the  implied  condition  to 
Hii>bert«.Hib-  faithfully  discharge  the  duties  of  the  oiBce.  [Thus^  in 
Hibbert  v.  Hibbert,  {z)  the  testator,  whose  only  real  estates 
were  in  Jamaica,  directed  that  his  friend  H.  should  be  appointed 
receiver  of  his  real  and  personal  estates,  adding  that  he  made  this  ap- 
pointment for  the  sake  of  benefiting  H.  in  a  pecuniary  point  of  view. 
Sir  W.  Grant,  M.  B.,  held  that  H.  was  entitled  to  be  receiver,  agent 
and  consignee  for  the  Jamaica  estates,  upon  his  personal  recognizance^ 
without  (as  would  have  been  required  if  he  had  not  been  appointed 
by  the  testator)  giving  the  usual  security.] 

So,  in  Williams  v.  Corbet,  (a)  where  a  testator  devised  his  estates  to 
wmiMUBw.  trustees  upon  trust  to  let  the  same,  and  apply  the  '''rents 
in  paying  off  certain  encumbrances,  and  appointed  A  to 
be  auditor  of  the  accounts  during  the  execution  of  the  trusts,  and 
^'direded  the  trustees  to  pay  him  the  usual  annual  remuneration.  Sir 
L.  Shad  well,  Y.  C,  held  that  the  trustees  were  not  justified  in  remov- 
ing A  from  the  office,  there  being  no  imputation  on  his  conduct,  for  that 
he  had  as  much  right  to  be  the  auditor  as  any  one  of  the  devisees  had 
to  the  estates. 

[On  the  other  hand]  in  Lawless  v.  Shaw,  (6)  where  a  testator,  after 
lA^eeBv.  devising  his  estates,  charged  with  certain  annuities,  to  his 
XMzMtionto  friend  William  Shaw  (then  aged  twenty  years)  for  life, 
SmSitf^wwd.  ^th  remainders  over  in  stiict  settlement^  and  after  be- 
queathing to  his  friend  and  agent  B.  E.  Lawless  £100  as  a  token  of 
the  testator's  esteem  for  him,  and  after  directing  his  executors  to  pay 
his  agent  £150,  to  be  distributed  among  the  poor  of  his  estates,, 
declared  it  to  be  his  particular  desire  that  his  executors,  whilst  acting 
in  the  management  of  all  or  any  of  his  a£&irs,  as  also  his  friend  W. 
ShlEiw,  when  he  should  enter  into  the  receipt  of  ttie  rents  of  his  estates, 
should  continue  Lawless  in  the  receipt  and  management  thereof,  and 
likewise  should  employ  and  retain  him  in  the  agency  and  management 

(ff)  8  Mer.  681.    See  also  Saunden  v.    manager).] 
Botherham,  8  Gif.  566  (direction  to  con-        (a)  8  Sim.  349. 
tinne  testator's  trade  and  employ  A  as        (6)  1  LI.  A  Qo.  154 
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of  lands  to  be  purchased  in  pursaanoe  of  the  will;  at  tibe  usual  fees 
allowed  to  agents^  he  having  acted  for  the  testator  sioce  hebecame 
pcesessed  of  the  estate  fully  to  his  satisfaction.  The  testator  also 
bequeathed  to  his  friend  and  agent  Mr.  Lawless  £150  to  purchase  a 
monumental  tablet  Soon  after  the  testator's  decease^  Si^aw,  the  devisee 
for  life,  dismissed  Lawless  from  his  office  as  land  SLgfSfU,  but  without 
impeaching  his  character  or  capacity.'  Lawless  filed  a  bill  against 
Shaw,  claiming  to  be  re-instated,  which  was  dismissed  by  Lord  Plun- 
ket ;  whose  decree,  however,  was  upon  a  re-hearing  reversed  by  his 
successor.  After  reading  the  clause  of  the  will  applicable  to  Lawless, 
Sir  £.  Sugden  inquired,  '^Is  that  a  simple  recommendation  to  continue 
him  in  an  office  removable  at  pleasure,  and  which  the  devisee  may  put 
Bfk  end  to  the  next  hour  ?  or,  is  it  a  direction  to  continue  him  against 
the  will  of  the  devisee,  sulgect  of  course  to  the  conditions  implied, 
that  he  conduct  himself  honestly  and  faithfully  in  the  dischai^  of  his 
duty,  and  continue  competent  both  in  mind  and  body  ?  Does  it  mean 
that  the  agency  should  be  of  the  same  character,  and.  that  he  was  to 
be  continued  in  the  same  manner  as  he  was  employed  by  the  testa- 
tor himself,  that  is,  removable  at  pleasure  ?''  His  lordship  then  pro- 
ceeded to  show  at  some  length  that  it  was  "'clearly  imperative  on  the 
trustees  to  employ  Lawless  during  Shaw's  minority.  ^'  Now  if  it 
was,''  he  continued,  '^  imperative  on  the  trustees  to  employ  him  during 
the  minority,  can  I  draw  a  distinction  and  say,  that  a  dififerent  right 
was  given  by  the  same  words  to  Shaw  from  that  given  to  the  trustees, 
particularly  in  a  will  where,  as  I  have  pointed  out,  the  testator  knew 
how  to  distinguish  the  powers  which  he  gave,  according  to  the  persons 
by  whom  and  the  period  at  which  they  were  to  be  exercised  ?  If 
imperative  on  the  trustees,  it  was  equally  so  on  Shaw,  when  he  suc- 
ceeded to  the  estate.  If  you  look  at  the  language  of  the  clause  there 
can  be  no  doubt  as  to  the  intention.  It  is  in  substance  this :  I  have 
found  him  a  faithful  agent  to  myself,  and  it  is  my  particular  desire 
that  you  retain  him  in  the  management  of  the  estate,  and  I  will 
leave  no  doubt  as  to  the  fees  he  is  to  receive.  The  word  '  continue ' 
is  used  in  the  first  part  of  the  clause,  and  in  the  second  the  words 
'  retain  and  employ.'  These  are  strong  words  importing  a  continuance 
and  endurance  as  long  as  he  conducts  himself  properly.  In  the  pre- 
ceding clause  there  is  an  absolute  gift  of  £160  for  charity,  and  a 
direction  that  it  should  be  paid  to  Lawless,  to  be  by  him  distributed. 
Oan  any  one  doubt  that  this  is  imperative  ?  though  merely  a  direction 
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it  is  nevertheless  just  as  binding  as  the  gifl  itself  of  the  money  to  the 
poor.  This  is  followed  by  the  clause  in  question^  '  and  it  is  also  my 
particular  desire/  &c. ;  these  words,  in  connection  with  the  gift  in  the 
preceding  clause^  import  a  gift  also  to  Lawless  himself:  then  it  is  said 
Shaw  is  made  tenant  for  life,  and  can  you  cut  down  his  life  estate  ? 
To  this  I  answer^  I  leave  him  as  I  find  him.  The  testator  employed 
this  gentleman  to  receive  his  rents,  and  desired  his  devisee  to  continue 
him ;  this  is  in  the  nature  of  a  condition  imposed  on  the  tenant  for 
life,  and  therefore  the  person  who  takes  the  estate  must  perform  the 
condition.  It  is  said  that  this  was  intended  for  Shaw's  benefit  It 
may  be  so,  but  not  exclusively  ;  I  have  no  means  of  forming  a  judg- 
ment whether  it  was  or  was  not.  I  cannot  say  whether  the  testator 
may  not  have  intended  a  benefit  to  the  estate  itself;  he  certainly  did, 
so  far  as  he  made  it  imperative  upon  the  trustees  to  employ  Lawless 
during  the  minority.  A  very  young  man  was  about  to  step  into  pos- 
session of  an  estate ;  the  testator,  therefore,  might  wisely  say, '  I  will 
take  care  to  have  a  faithful  agent  employed  for  the  benefit  of  the 
estate  itself;  I  will  at  the  same  time  make  the  oiBce  a  reward  to  a 
tried  agent  for  his  past  exertions.'  Then  it  is  said.  Suppose  the  tes- 
tator recommended  the  devisee  to  em*ploy  a  particular  baker  or  tailor ; 
well,  suppose  the  testator  did  make  such  a  condition  in  dear  express 
t«rms,  for  it  would  not  be  implied ;  a  man  may  deom  an  edaU  viicfa- 
any  condition  hejdeoBeSy  provided  it  ia  not  an  illegal  one." 

[The  decision  of  Sir  E.  Sugden  was,  however,  reversed,  and  that 
shawv.  Law-  of  Lord  Pluukct  established  in  D.  P.,  (o)  on  the  groond 
Mvemiiieded-  that  a  gift  of  an  estate  to  one  person  is  inoonsistent  with 
«u»  blow.  ^  direction  that  another  should  have  the  management  of 
it  Lord  Cottenham  said,  "If  Lawless'  title  is  what  it  has  been  argued 
to  be,  he  has  an  equitable  charge  on  the  l^al  estate  of  Shaw ;  and  as 
he  is  to  have  the  usual  fees  of  £5  per  cent,  the  result  would  be  that 
Lawless  would  not  only  be  an  equitable  encumbrancer  to  that  amount, 
but  would  have  a  right  to  manage  and  direct  the  estate,  and  would 
have  full  power  over  the  conduct  of  the  property.  If  so,  the  testator 
must  have  intended  that  Shaw,  to  whom  he  gave  the  estate  for  life, 
should  not  have  the  direction  of  his  own  estate ;  for  the  two  powers 
of  direction  and  management  are  inconsistent  with  each  other.  '  He 
must  be  taken  on  this  view  of  the  case  to  have  intended  that  the  1^1 
devisee  for  life  should  not  have  the  management,  but  that  the  eqoit- 

[(c)  Shaw  «.  Lawless,  5  Q.  <&  Fin.  129.    See  also  Finden  v.  Stephens,  2  Phil  142. 
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:able  enoumbranoer  od  the  real  estate  should  have  the  ooDtrol  and  man- 
:agement  of  the  property.  But  the  trustees  of  the  will  are,  during  a 
•considerable  part  of  the  time,  to  have  not  only  die  management  of  the 
-estate  which  the  testator  devised,  but  are  authorized  and  directed  to 
lay  out  part  of  the  personalty,  the  residue,  in  the  purchase  of  other 
lands.  If  Lawless  is  the  equitable  encumbrancer  to  the  amount  of 
one-twentieth  part  of  the  income  of  the  estate,  he  has  a  clear  interest 
in  the  residue,  for  he  might  take  one-twentieth  part  of  the  residue. 
He  might  file  a  bill  in  chancery,  in  order  to  control  the  application 
of  the  residue,  and  claim  to  be  absolutely  interested  in  what  he  is 
entitled  to  receive,  namely,  this  one-twentieth  part.'^  The  observation 
as  to  Lawless  being  entitled  to  one-twentieth  share  of  the  residue 
seems  scarcely  applicable,  for  he  had  in  fact,  at  the  utmost,  only  a  per- 
rentage  on  the  rents  <i8  a  salary  for  performing  a  duty,  and  that  only 
so  long  as  he  performed  it  properly  and  obeyed  his  employer,  (d)  The 
•due  yearly  performance  of  that  duty  was,  therefore,  a  condition  prece- 
•dent  to  his  right  to  receive  his  yearly  precentage,  and  such  a  right  to  a 
percentage  of  the  receipts  could  scarcely  be  converted  into  a  right  to  a ' 
iiie  percentage  of  the  oapitaL] 

(d)  Bee  ILL  AG.  172. 
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♦CHAPTER  XIII. 

PABOL  BVIDENGEy  HOW  FAB  ADMiaBIBLB. 

Ab  the  law  requires  wills  both  of  real  and  personal  estate  (with  an 
inooDsiderable  exoeption)  to  be  in  writing,  it  cannot,  ooo- 


faMidmiMiMe  to  sistentlj  with  this  doctrine,  permit  parol  evidenoe  to 

be  adduced,  either  to  oontradid^  add  to,  or  explain  the 

1.  It  has  eeaaed  to  the  editon  desira-  it»  and  oolleot  his  inteotioii  from   his 
ble  to  oonfine  the  notes  in  this  chapter  to  words.    But  as  his  words  refer  to  fiMSIs 
cases  where  the  question  raised  and  set-  and  droamstanoes^  respectiog  his  prop- 
tied  has  been  npon  a  wiUf  omitting  many  erty  and  his  fiunilj,  and  others  whom  he 
cases  of  eonirati  inyolving  the  same  or  a  names  or  describe  in  his  will,  it  is  eri- 
like  principle.    It  has  also  been  their  en-  dent  that  the  meaning  and  application  of 
deaTor  to  consider  here  only  such  ques-  his  words  cannot  be  asoertainedy  wiihoofc 
tions  as  relate  to  the  construction  of  wills  evidence  of  all  those  fiusls  and  dnmm- 
by  parol  evidenoe,  leaving  for  oonsidera-  stances.    To  understand  the  meaning  of 
tion  elsewhere  all  questions  relating  to  any  writer,  we  must  first  be  apprised  of 
the  execution  and  validity  of  wills — such  the  persons  and  circumstances  that  are 
as   questions   of  testamentary  capacity,  the  objects  of  his  allusions  or  statements; 
undue  influence,  fraud,  &c.    It  is  well  and  if  these  sie  not  fully  disclosed  in  his 
estaUiiihed  that  "  there  is  no  material  dif-  work,  we  must  look  for  illnstratian  to 
ftrmiee  of  principle  in  the  rules  of  inteiv  the  history  of  the  times  in  whidi  he 
pretation  hetimem  urilU  and  eoiUroets,  except  wrote^  and  to  the  works  of  oontemparan»- 
what  naturally  arises  from  the  different  ous  authors.    All  the  £M!ts  and  circom- 
drcumstances  of  the  parties."    1  Greenl.  stances,  therefore,  respecting  persons  or 
Ev.,  2  287.    To  this  Mr.  Greenleaf  adds  property,  to  which  the  will  relates^  are 
(2  289) :  **  In  regard  to  wUh  much  greater  undoubtedly  legitimate,  and  often  neoe»- 
latitude  was  formerly  aUowed,  in  the  ad-  sary  evidence,  to  enable  us  to  understand 
mission  of  evidence  of  intention,  than  is  the  meaning  and  application  of  his  words.- 
warranted  by  the  later  cases.    The  mod-  Again,  the  testator  may  have  habitually 
em  dodrine  on  this  subject  is  nearly  or  called  certain  persons  or  things  by  pecul- 
qnite  identical  with  that  which  governs  iar  names  by  which  they  were  not  oom- 
in  the  interpretation  of  other  instruments ;  monly  known.     If  these  names  should 
and  is  best  stated  in  the  language  of  Lord  occur  in  his  will,  they  could  only  be 
Abinger's  own  lucid  exposition,  in  a  case  explained  and  construed  by  the  aid  of 
in  the  exchequer.     [Doe  d.  Hiscocks  v.  evidence,  to  show  the  sense  in  which  he 
Hisoocks,  6  M.  A  W.  368,  867.]     'The  used  them,  in  like  manner  as  if  his  will 
olgect>'  he  remarked,  'in  all  cases  is  to  were  written  in  cipher,  or  in  a  fi>reign 
discover   the  intention  of  the  testator,  language.    The  habits  of  the  testator*  iq  'j 
The  first  and  most  obvious  mode  of  doing  these  particulars,  must  be  receivable  as 
this  is  to  read  his  will  as  he  has  written  evidence,  to  explain  the  meaning  of  his  • 
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contents  of  such  will ;  (a)  and  the  principle  of  lliis  rule  evidently 
demands  an  inflexible  adherence  tb  it,  even  where  the  consequence  is 
the  partial  or  total  failure  of  the  testator's  intended  disposition ;  for  it 
would  have  been  of  little  avail  to  require  that  a  will  ab  origine  should 

will.    But  there  ie  another  mode  of  ob-  ground,  that  his  will  ought  to  be  made  in 

taintng  the  intention  of  the  testator,  which  writing ;  and  if  his  intention  cannot  be 

i£  by  evidence  of  his  declarations,  of  the  made  to  appear  by  the  writing,  explained 

instructions  given  for  his  will,  and  other  by    circumstances,   there    is    no    will/" 

circumstances  of  the  like  nature,  which  Tlie  reader's  attention  is  also  called  to 

are  not  adduced  for  explaining  the  words  the  oft-quoted  seven  propositions  of  Vice 

or  meaning  of  the  will,  but  either  to  sup-  Chancellor    Wigram,    which    form    the 

ply  some  deficiency,  or   remove   some  framework  of  his  treatise  on  extrinsic 

obscurity,  or  to  give  some  effect  to  expres-  evidence  in  aid  of  the  interpretation  of 

sions  that  are  unmeaning  or  ambiguous,  wills.    They  are  here  inserted  in  full  for 

Now  there  is  but  one  case  in  which  it  convenient  reference.  Wigram  IBxtr.  Et., 

appears  to  us  that  this  sort  of  evidence  of  p.  65  (Am.  ed.,  1872) :    I.  ''A  testator  is 

iutention  can  properly  be  admitted,  and  always  presumed  to  use  the  words   in 

that  is,  where  the  meaning  of  the  testa-  which  he  expresses  himself  according  to 

tor's  words    is  neither    ambiguous   nor  their  strict  and  primary  acceptation,  un- 

obscure,  and  where  the  devise  is  on  the  less  from  the  context  of  the  wiU  it  appears 

face  of  it,  perfect  and  intelligible,  but,  that  he  has   used   them  in  a  different 

from  some  of  the  circumstances  admitted  sense ;  in  which  case  the  sense  in  which 

in  proof,  an  ambiguity  arises  as  to  which  he  thus  appears  to  have  used  them  will 

of  the  two  or  more  things,  or  which  of  be  the  sense  in  which  they  are  to  be  con- 

the  two  or  more  persons  (each  answering  strued.    II.  Where  there  is  nothing  in 

the  words  in  the  will),  the  testator  in-  the  context  of  a  will,  from  which  it  is  ap- 

lended  to  express.    Thus,  if  a  testator  parent,  that  a  testator  has  used  the  words 

devise  his  manor  of  S.  to  A.  B.,  and  has  in  which  he  has  expressed  himself  in  any 

two  manors  of  North  S.  and  South  S.,  it  other  than  their  strict  and  primary  sense, 

being  clear  he  means  to  devise  one  only,  and  where  his  words  so  interpreted  are 

whereas  both  are  equally  denoted  by  the  MnnbU  with  r^erenee  to  extrinuic  drcum' 

words  he  has  used,  in  that  case  there  is  Btancea,  it  is  an  inflexible  rule  of  construe- 

what  Lord  Bacon  calls  "an  equivocation,''  tion,  thai  the  words  of  the  will  shall  be 

that  is  the  words  equally  apply  to  either  interpreted  in  their  strict  and  primary 

manor;  and  evidence  of  previous  inten-  sense,  and  in  no  other,  although  they 

tion  may  be  received  to  solve  this  latent  may  be  capable  of  some  popular  or  seo- 

ambiguity,  for  the  intention  shows  what  ondary  interpretation,  and  although  the 

he  meant  to  do ;  and  when  you  know  most  conclusive  evidence  of  intention  to 

that,  you  immediately  perceive  that  he  use  them  in  such  popular  or  secondary 

lias  done  it,  by  the  general  words  he  has  sense  be  tendered.    III.  Where  there  is 

•iised,  which  in  their  ordinary  sense,  may  nothing  in  the  contextofa  will,  from  which 

properly  bear  that  construction.    It  ap-  it  is  apparent  that  a  testotor  has  used  the 

pears  to  us  that  in  ail  other  cases,  parol  words  in  wliich  he  has  expressed  himself 

evidence  of  what  was  the  testator's  inten-  in  any  other  than  their  strict  and  prim- 

tion  ought  to  be  excluded,  upon  this  plain  aiy  sense,  but  his  words  so  interpreted, 

[(a)  Goss  9.  Lord  Nugent,  6  B.  A  Ad.  64,  65 ;  Wigram  on  Wills  5;  Lowfield  v, 
^toneham,  2  Stra.  1261.] 
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be  in  writing,  or  to  fence  a  testator  round  with  a  guard  of  attesting 
witnessesi  if,  when  the  written  instrument  failed  to  make  a  full  and 
explicit  disclosure  of  his  scheme  of  disposition,  its  deficiencies  mi^ht 
be  supplied,  or  its  inaccuracies  corrected,  from  extrinsic  sources.  No- 
principle  connected  with  the  law  of  wills  is  more  firmlj  established  or 
more  famUiar  in  its  application  than  this ;  and  it  seems  to  have  beea 
acted  upon  by  the  judges,  as  well  of  early  as  of  later  times,  with  a 
cordiality  and  steadiness  which  show  how  entirely  it  coincided  with 
their  own  views.  Indeed,  it  was  rather  to  have  been  expected  that 
judicial  experience  should  have  the  effect  of  impressing  a  strong  con- 
viction of  the  evil  of  offering  temptation  to  perjury .2 

are  inseimble  with  r^erenes  to  extrinm  otr-  testator's  words.    VI.  Where  the  words  of 
ewnHcmoetf  a  court  of  law  may  look  into  a  will,  aided  by  evidence  of  the  material 
the  extrinsic  circumstances  of  the  case,  to  fkcts  of  the  case,  are  insufficient  to  deter* 
see  whether  the  meaning  of  the  words  be  mine  the  testator's  meaning,  no  evidenre 
sensible  in  any  popular   or   secondary  will  be  admissible  to  prove  what  the  testa- 
sense,  of  which,  with  reference  to  these  cir-  tor  intended,  and  the  will  (except  in  oer» 
cnmstances,  they  are  capable.  IV.  Where  tain  special  cases — see  Proposition  VII.) 
the  characters  in  which  a  will  is  written  will  be  void  for  uncertainty.    VTT,  Noi- 
are  difficult  to  be  deciphered,  or  the  Ian-  withstanding  the  rule  of  law,  which  makes 
guage  of  the  will  is  not  understood  by  a  will  void  for  uncertainty,  where  the 
the  court,  the  evidence  of  persons  skilled  words,  aided  by  evidence  of  the  material 
in  deciphering  writing,  or  who  under-  facts  of  the  case,  are  insufficient  to  deter- 
stand  the  language  in  which  the  will  is  mine  the  testator's  meaning — courts  of 
written,  is  admissible  to  declare  what  the  law,  in  certain  special  cases,  admit  ex- 
characters  are,  or  to  inform  the  court  of  trinsic  evidence  of  intenlion  to  make  cer- 
the  proper  meaning  of  the  words.  V.  For  tain  the  penon  or  thing  intended,  where 
the  purpose  of  determining  the  object  of  the  description  in  the  will  is  insufficient 
a  testator's  bounty,  or  the  subject  of  dis-  for  the  purpose.    These  cases  may  be 
position,  or  the  quantity  of  interest  in-  thus  defined :  where  the  object  of  a  testa- 
tended  to  be  given  by  his  will,  a  court  tor's  bounty,  or  the  subject  of  disposition 
may  inquire  into  every  material  fact  re-  (t.  e.  the  person  or  thing  intended),  is  de- 
lating to  the  person  who  claims  to  be  in-  scribed  in  terms  which  are  applicable  in- 
terested under  the  will,  and  to  the  prop-  differently  to  more  than  one  person  or 
erty  which  is  claimed  as  the  subject  of  thing,  evidence  is  admissible  to  prove 
disposition,  and  to  the  circumstances  of  which   of  the  persons  or  things  so  de- 
the  testator  and  of  his  family  and  affiiirs,  scribed  was  intended  by  the  testator." 
for  the  purpose  of  enabling  the  court  to        2.   For  confirmation  of  this  rule  see 
Identify  the  person  or  thing  intended  by  Wigram's  Propositions  11.  and  VL  above 
the  testator,  or  to  determine  the  quantity  given.    In  support  of  these  propositions, 
of  interest  he  has  given  by  his  will.    The  Sir  James  Wigram  says,  Am.  ed.,  1872, 
same  (it  is  conceived)  is  true  of  every  pp.  85,  96,  as  to  Proposition  II.,  and  pp. 
other  disputed  point,  respecting  which  it  178-182,  as  to  Proposition  VI. :   **  The 
can  be  shown  that  a  knowledge  of  ex-  rule  of  construction  contained   in  this 
trinsic  facts  can,  in  any  way,  be  made  proposition  is  appUcable  to  those  cases  in 
ancillary  to  the  right  interpretation  of  a  which  the  testator's  expressions,  though 
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Thos  (among  many  instances),  (6)  in  Strode  v.  Lady  Falkland,  (c) 
letters  and  oral  declarations  of  the  testator  being  offered  Lettmauui 
to  prove  the  intention  to  include  a  reversion  in  the  words,  SonslSftSStor 
'^  All  other  my  lands,  tenements,  and  hereditaments,  out  ^^''^^' 

nol  predse  and  technical,  are  so  far  aocQ-  principle,  {mtprOf  pL  9, 10,)  that,  if  a  tes- 
rate  as  to  admit  of  no  doubt  aa  to  the  tator^s  words,  aided  by  the  light  derived 
aenao  in  which  they  were  used.  In  other  from  the  drcumatancea  with  reference  to 
words,  when  a  court  is  once  sadafied  that  which  they  were  used,  do  not  express  the 
particular  words  express  a  particular  intention  ascribed  to  him,  evidence  to 
meaning,  although  inaccurately,  it  is  just  prove  the  sense  in  which  he  intended  to 
as  much  bound  to  adhere  to  that  mean-  use  them,  is,  as  a  general  proposition, 
ing,  as  if  the  most  precise  and  technical  (see  the  exception,  {n/ra,  pi.  130,  €t  seg.,) 
expressions  had  been  used.  In  the  At-  inadmissible — in  other  words,  that  the 
tomey-General  v.  Grote  (3  Mer.  316)  in  judgment  of  a  court  in  expounding  a  will 
which  the  language  of  the  will  was  most  must  be  simply  dedwratory  of  what  is  in 
inaccurate  throughout,  Sir  William  Grant  the  will.  Thus  it  has  been  laid  down 
saidy  'To  authorize  a  departure  from  the  (either  in  didum  or  decision),  that  evi- 
words  of  a  will,  it  is  not  enough  to  doubt  deuce  is  inadn^ible  for  the  purpose — 1,  \ 
whether  they  were  used  in  the  sense  of  filling  up  a  total  blank  in  a  will; 
which  they  properly  bear.  The  court  (Bay lis  v.  Attorney-General,  2  Atk.  239  ; 
ought  to  be  quite  satisfied  that  they  were  Castiedon  v.  Turner,  3  Atk.  257 ;  Hunt  v. 
used  in  a  diflerent  sense,  and  ought  to  be  Hort,  3  Bro.  C.  C.  311 ;)  or  2,  of  insert- 
able  distinctly  to  say  what  the  sense  is  in  ing  a  devise  omitted  by  mistake ;  (Lady 
which  they  were  meant  to  be  used.'  In  Newburgh's  case,  5  Mad.  364 ;  Anon.,  8 
the  same  case  Lord  Eldon  said  '  Indi-  Yin«  Abr.  188,  G.  a,  pi.  1 ;)  or  3,  of  pro  v- 
vidual  belief  ought  not  to  govern  the  ing  what  was  intended  by  an  unintelligi- 
case,  it  must  be  judicial  persuasion.'  The  ble  word ;  (Goblet  v.  Beechey,  App.,  infra, 
only  positive  exception  to  the  second  No.  1,  and  3  Sim.  24 ;)  or  ^  of  proving 
proposition,  of  which  the  writer  is  aware,  that  a  thing  in  aubataneef  dififerent  from 
exists  in  those  cases  in  which  a  testator,  that  described  in  the  will  was  intended ; 
having  no  children,  devises  property  in  de-  (per  M.  B.  i^  8elwood  v.  Mildmay,  3  Yes., 
fiuilt  or  failure  of  issue  of  hxm»df;  in  Jun.,  306 ;)  or  5,  of  changing  the  person 
which  case  the  words,  tn  defavJU  of  itmty  described  \  (Delmare  «.  Bobello,  1  Yes., 
OT  failure  of  issue,  contrary  to  their  strict  Jun.,  412 ;  and  see  per  M.  B.  in  Beaumont 
legal  meaning,  have  been  construed  to  v.  Fell,  2  P.  Wms.  140 ;)  or  6,  of  recon- 
mean  issue  living  at  the  death  of  the  testa-  ciling  conflicting  clauses  in  a  will ;  (per 
tor.  These  cases  are  always  spoken  of  as  Lord  Hardwicke,  C,  in  Ulrich  v,  Litchr 
anomalies.  The  remaining  cases  appli-  field,  2  Atk.  372;)  or  .7,  of  proving  to 
cable  to  the  sixth  proposition  are  numer-  which  of  two  antecedents  a  given  relative 
ous  and  decisive,  and  appear  to  conclude  was  intended  to  refer ;  (Lord  Walpole  v. 
the  question  now  under  consideration,  Lord  Cholmondeley,  7  T.  B.  138 ;  Castle- 
and  to  decide  in  conformity  with  the  don  v.  Turner,  3  Atk.  256 ;)  or  8,  of  ex- 

(6)  Cheney's  Case,  5  Bep.  68 ;  Yemen's  v.  Lanoe,  1  Yes.  189 ;  Ulrich  «.  Litchfield, 

Case,  4  Bep.  4 ;  Lawrence  v.  Bodwell,  1  2  Atk.  374 ;  [Parmiter  v.  Parmlter,  1  J. 

Ld.  Baym.  438 ;  Bertie  v.  Falkland,  1  A  H.  135.] 

3alk.  232 ;  Gowers  v.  Moor,  2  Yem.  98 ;  (c)  3  Ch.  Bep.  98. 
Bennett  v,  Davis,  2  P.  W.  316;  Parsons 
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of  settlement,''  ft  was  onanimously  agreed  by  Lord  Cowper,  C,  J. 

Ti'evor,  M.  R.,  T.  Trevor,  C.  J.,  and  Tracy,  J.,  that  this  kind  of 

plaining  or  alfisrhig'  the  estate;  (Chej-  1  Bro.  G.  G.  31;)  or  17,  what  a  testator 

ney's  Gase,  5  Rep.  68;)  or  9,  of  proving  intended  to  give  by  the  word  'plate;' 

wliich  of  several'  testamentary  guardians  (Nicholls  v.  Osbom,  2   P.  Wmo.  419 ; 

was  intended  to'  have  the  actual  care  of  Kelly  v.  Powlet,  Amb.  605 ;)  or  18^  what 

crliildren  ;  (8tbrke  v.  Storke,  3  P.  Wms.  a  testator  intended  to  devise  by  the  words 

t51 ;  2  £q.  Abr.  4l8,  pi.  13 ;  corUra,  Anon.,  *  lands  out  of  settlement  f  (Strode  v.  Bos- 

2  Ves.,  Sen.,  56.  The  admissibility  of  evi-  sell,  2  Vem.  621 ;)  or  19,  of  proving  that 

dence  in  this  case  may  be  satisfactorily  a  portion  was  intended  to  be  a  satisfao- 

explained ;  for,  if  guardians  disagree,  the  tion  of  a  bequest  of  residue ;  (Freemantle 

court  has  jurisdietion  independently  of  t^.  Bankes,  5  Ves.  85 ;)  or  20,  that  a  legacy 

the  will,  and  then  the  evidence  may  be  in  a  codicil  was  intended  to  be  a  snbsti- 

resorted  to  as  a  guide  for  the  independent  tution  for  a  legacy  in  the  will ;  (Hurst «. 

judgment  of  the  court ;)  or  10,  of  prov-  Beach,  5  Mad.  351 ;)  or  21,  of  proving 

ing  what  was  to  be  done  with  the  interest  that  a  devise  to  a  wife  was  intended  to  be 

of  a  legacy  till  the  time  of  payment ;  in  bar  of  dower ;   (Leake  v.  Randall,  1 

(Mansel  v.  Price,  Sugd.  Vend.  138,  6th  Vin.  Abr.  188,  G.  a,  pi.  3;)  or  22,  of  snp- 

ed. ;)  or  11,  of  proving  that,  by  a  bequest  plying  a  use  or  trust ;  (Id^  pi.  4  ;)  or  2S, 

of  residue,  a  particular  sum  was  intended ;  *  of  ascertaining  whether  the  real  estate 

(Brown  v,  Langley>  2  Eq.  Abr.  416,  pi.  was  charged  with  the  payment  of  ddMs 

14;  aad  8  Vin.  Abr.  197,  pi.  36.    See  in  aid  only,  or  in  exoneration  of  the  per- 

Dyose  v.  Dyose,  1  P.  Wms.  305,  disap-  sonal  estate;  (Bootle  v.  Blandell,  1  Mer. 

proved  by  Lord  Thurlow  in  Fonnerean  v.  193 ;)  or  24,  of  proving  that  the  intention, 

Poynts,  1  Bro.  G.  G.  472,  and  by  Sir  W.  in  appointing  a  debtor  to  be  executor,  was 

Grant,  M.  R.,  in '  Page  v.  Leapingwell,  18  to  release  the  debt ;    (Brown  v.  Selvin, 

Ves.  466 ;  and  see  1  P.  Wms.  306,  n. ;)  or  Gases  temp.  Talbot  240 ;  S.  G.  on  appeal, 

12,  of  construing  the  will  with  reference  3  Bro.  P.  G.  607 ;)  or  25,  of  rebutting  a 
to  the  instructions  given  for  preparing  it ;  presumption  which  arises  from  the  con' 
(Goodinge  9.  Gbodinge,  1  Ves.,  Sen.,  230 ;  struction  of  words  simply  gua  words , 
Mtirray  v.  Jones,  2r  Ves.  &  B.  318 ;)  or  (per  Lord  Thurlow,  2  Bro.  G.  G.  527 ;)  or 

13,  of  proving  that  an  executor  was  in-  26,  of  raising  a  presumption  ;  (Rachfield 
tended  to  be  a  trustee  of  residue  for  next  v.  Gareless,  2  P.  Wms.  157  ;)  or  27,  of  in- 
of  Idn ;  (Bishop  of  Gloyne  v.  Young,  2  creasing  a  l^^acy ;  (per  Lord  HardwidNs, 
Ves.,  Sen.,  95 ;  While  t^.  Williams,  Goop.  in  Goodinge  v.  Qoodinge,  1  Ves.,  Sen.,  231 ;} 
58 ;  Langham  v.  Ssndford,  2  Mer.  17 ;)  or  28,  of  increasing  that  which  is  defect- 
or 14,  of  proving  that  an  executor  was  in-  ive ;  (Anon.,  8  Vin.  Abr.  188,  G.  a,  pi. 
tended  to  take  beneficially,  where,  upon  1 ;)  or  29,  of  adding  a  legacy  to  a  will ; 
the  face  of  the  will,  it  was  conclusively  (Whitton  r.  Russel,  1  Atk.  448;)  or  SO, 
apparent  that  lie  was  intended  to  be  a  of  proving  what  interest  a  legatee  was  in- 
trustee;  (S.  G.;)'or  15,  of  controlling  a  tended  to  take  inal^acy;  (Lowfield  v. 
technical  rule  of  verbal  construction  ;  Stoneham,  2  Strange  1261 ;)  or  31,  of  as- 
(per  Lord  Kenyon,.  G.  J.,  and  Lawrence,  certaining  an  intention  which  upon  the 
J.,  6  T.  R.  252;  354  if  or  16,  of  explain-  face  of  the  will  was  indeterminate,  as  in 
ihg  the  seiis^  in  which  the  word  '  rela-  the  case  of  a  devise  to  one  of  the  sons  of 
lions  *  was  intended  to  be  used  ;  (Good-  A,  who  hath  several  sons ;  (2  Vem.  625 ; 
inge  «.  Goodinge,  1  Ves.,  Sen.,  230 ;  Edge  and  see  Altham's  Gase,  8  Rep.  155;)  or 
V.  Salisbury,  Amb.  70;  Green  v.  Howard,  32,  of  proving  that  words  of  limitation 
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'evidence  could  not  be  admitted^  for  that  where  a  will  was  doubtful 
^nd  uncertain,  *it  must  receive  its  construction  from  the  words  of  the 
will  itself;  and  no  parol  proof  or  declaration  ought  to  be  admitted  out 
of  the  will  to  ascertain  it.3 

were  intended  to  be  oonstraed  aa  words  pL  96,  note.) "    See  alio  1  GreenL  £t^  { 

of  pnrchase ;  (Bret  v.  Rigden,  Plow.  340;  275,  etaeq.;  1  Bed£  on  WiUa  496 ;  Wms. 

And  flee  Doe  v.  Rett,  4  Term  B.  601 ;  May-  Ex'rs  (6th  Am.  ed.)  1237,  note ;  see  also 

bank  v.  Brooks,  1  Bro.  C  G.  84 ;)  or  83,  Am.  Bible  Society  v,  Pratt,  9  Allen  109, 

of  proying  that  executors  who  had  acted  and  the  note  to  this  case  in  Bedf.  Am.  Gas. 

in  part,  and  then  renounced,  were  in-  on  Wills  600 ;  Crosby  v.  Mason,  32  Oonn. 

leaded  by  the  testator  to  act  only  to  the  482 ;  Spalding  «.  Huntington,  1  Day  8 ; 

^wctent  to  which  they  had  acted ;  (Doyle  Heam  v.  Boss,  4  Barring.  46 ;  Wiley  v, 

t>.  Blake,  2  Sch.  A  Lefr.  240 ;)  or  84,  of  Smith,  8  Qa.  651 ;  BiUingslea  v.  Moore,  14 

proving  that  the  testotor  meant  to  use  Ga.  370 ;  Doyal  v.  Smith,  28  Ga.  262 ;  a  0., 

general  words  in  this  or  that  particular  81  Ga.  198 ;    Thweatt  v,  Bedd,  50  GNl 

sense;  (Goodinge  v. Goodinge,  1  Ves.,Sen.,  181 ;  Wabton  «.  White,  5  Md.  297 ;  Pul- 

^1;)    or  35,  of   adding  to,  detracting  ler  v.  Puller,  3  Band.  83;  Webley  v. 

from,  or  altering,  the  will ;  (Herbert  v.  Lanstaff)  3  Desaus.  509 ;  Grimes  e.  Har- 

Reid,  16  Ves.  481 ;)  or  86,  (generally)  of  mon,  35  Ind.  198 ;. Huston  «.  Huston,  87 

proving  intentwn,     (Per  Buller,  J.,  in  Iowa  668 ;  Caldwell  v.  Caldwell,  7  Bush 

Nomse  v.  Finch,  1  Ves.,  Jun.,  358 ;  per  516 ;  Timberlake  v.  Parish,  5  Dana  346 

Sir  William  Grant,  M.  B.,  m  Cambridge  Humble  v.  Humble,  3  A.  K.  Marsh  126 

V.  Bous,  8  Ves.  22,  and  in  Bengough  v,  Jackson  v.  Payne,  2  Mete.  (Ky.)  670 

Walker,  15  Ves.  514 ;  per  Lord  Kldon,  in  Tucker  «.  Seamen's  Aid  Soc.,  7  Mete.  188 

Herbert  v.  Beid,  16  Ves.  485-6  and  489 ;  Watson  v.  Boyhiton,  5  Mass.  417 ;  Oreg- 

Attorney-General  «v.  Grote,  3  Mer.  316 ;  ory  v,  Cowgill,  19  Mo.  415 ;  Brownfield 

Maybank  v.  Brooks,  1  Bro.  C.  C.  84 ;  Doe  v.. Wilson,  78  111.  467 ;  Gilliam  e.  Brown, 

t>.  Kett,  4  T.  B.  601 ;  Lord  Lansdowne's  43  Miss.  641 ;  Brown  «.  Brown,  48  N.  H. 

-Case,  10  Mod.  98-9 ;  Cole  «.  Bawlinson,  1  17;   Nevius  v.  Martin,  1  Vroom  466; 

Salk.  234;  Bertie  v.  Lord  Falkland,  1  Heater  v.  Van  Auken,  1  McCart  160; 

Salk.    231;    Lowfield    v.' Stoneham,    2  Brokaw   «.   Petersen,    2   McOart.    194; 

Strange  1261 ;  Cliamberlayne  v.  Cham-  Cleveland  v.  Havens,  2  Beas.  101 ;  Brear- 

berlayne,  2  Freem.  52 ;  Towers  e.  Moor,  ley  o.  Brearley,  1  Stockt.  21 ;  Heslop  v. 

*2  Vem.  98;  Vernon's  Case,  4  Bep.  4;  Qatton,  71  111.  628;  Bichards  v.  Miller, 

Oheyney's  Case,  6  Bep.  68 ;  Brett  e.  Big-  62  111.  417 ;  Hyatt  v.  Pugsley,  23  Barb. 

•den,  Plow.  340;  Bac.  £lem.  Beg.  23;  2  285;  Arculavius  v.  Geissenhainer,  3  Bradf. 

Bac.  Abr.  309 ;  Challoner  v.  Bowyer,  2  64 ;  Mann  v,  Mann,  1  Johns.  Ch.  234 ;  S. 

Leon.  70;  and  the  following  treatises —  C,  14  Johns.  1;  Belt  v.  Belt,  1  Harr.  A 

Sogd.  Vend.,  tit  'Ambiguity,-'  Phil,  on  McH.  409;  Taggart  e.  Boldin,  10  Md. 

£v.;   and  Boberts  on  Wills.    Qmtror-  104;  Starling  v.  Price,  16  Ohio  St  29;       ^ 

Harris  v.  Bishop  of  Lincoln,  2  P.  Wms.  Painter  v.  Painter,  18  Ohio  247 ;  Wor- 

135 ;  Pendleton  v.  Grant,  2  Vem.  517 ;  S.  man  e.  Teagarden,  2  Ohio  St  380 ;  Miller 

C,  1  Eq.  Abr.  230;  Dayrel «.  Molesworth,  v.  Springer,  70  Penna.  St  269 ;  Brown  v. 

2  Eq.  Abr.  280 ;  Docksey  v.  Docksey,  2  Brown,  6  Watts  54 ;  Comfirt  v.  Mather,  2 

Kq.  Abr.  415 ;  but  see  S.  C,  11  Vin.  Abr.  Watts  &  S.  450 ;  Weatherhead  v.  Sew- 

153 ;  Masters  v.  Masters,  1  P.  Wms.  420 ;  ell,  9  Humph.  (Tenn.)  272. 

und  see  per  Lord  Chancellor  Brougham,  3.  "  Where  the  inquiry  Ib,  what  the 

in  Guy  v.  Sharp,  1  Myl.  &  K.  602,  tupra,  words  of  a  will  express,  as  distinguished 

[*410] 


,714                                              PABOL  EVIDENGEy  [CHAP.  XUU 

So^  in  Bro^vn  v.  Selwiiiy((2)  (which  is  a  leading  authority,)  where 
Evidence  of      the  testator  having  bequeathed  the  residue  of  his  personal 

peraon  who       estate  to  two  persons.  whom  he  ap|.)ointed  bis  executors. 

drew  the  wUl             _                 ^      \  .•.,,..,,,- 

rqfeoted.  and  oue  of  whom  Avas  indebted  to  bun  by  bond,  it  was 

from  what  the  testator   meant   hj  the  testator,  made  at  the  time  of  making  the 

wordSyevMenoeof  clee(arcitum«(/tfitefi<um^  will,  were  oflfered  to  prove  that  in  a  gift 

of  tMtruetiom  given  by  the  testator  for  to  Mldren  he  did  not  intend  to  include 

preparing  his  will,  (Bemasconi  v.  Atkin-  dangkbers;  or  that  a  heqoeet  of  $80^000^ 

son,  10  Hare,  345,)  or  anj  evidence  of  a  "to  be  made  np  of  his  (legatee^a)  notesy. 

similar  nature,  is  obviously  inapplicable  Ac,  which  will  be  found  sealed  np  and 

to  the  point  of  inquiry.    Such  evidence,  among  my  papers  and  directed  to  him  Uk 

therefore,  is,  for  the  purpose  of  such  an  be  delivered  to  him/'  was  intended  to^ 

inquiry,  inadmissible.     Declarations  by  embrace  other  notes  over  and  above  those 

the  testator,  on  a  point  collateral  to  the  found  in  the  package,  Crosby  v.  Masoo^ 

question  of  intention,  may,  however,  be  32  Conn.  482.    See,  too.  Fowler  e.  Oolt, 

evidence  of  an  independaU.  faei^  material  10  C  £.  Gr.   (N.  J.)  202 ;   Vernon  v. 

to  the  right  interpretation  of  the  testator's  Marsh,  2  Green  Ch.  (N.  J.)  502 ;  Maasa- 

words.    Such  evidence  will,  then,  upon  ker  v,  Massaker,  2  Beas.  264;  Leigh  r. 

the    general    principle,    be    admissible.  Savidge,  1  McCart  124 ;  Yard  v.  Oarman, 

(Herbert  «.  Beid,  16  Yes.  484;  Goodtitle  Penn.  (N.  J.)  936  ;  Farrar  v.  Ayi«s,  5 

V,  Southern,  1  M.  JE  Selw.  299;  Benson  v.  Pick.  407  ;  Barratt  «.  Wright,  13  Pick. 

Wittam,  2  Sim.  493;  Powys  v.  Mansfield,  45;    Gilliam  v.  Brown,  43  Miss.  641; 

3  Myl.  &  Cr.  359 ;  JBlundell  v,  Gladstone,  Johnson  v,  Johnson,  18  N.  H.  594;  White 

11  Sim.  467.)    No  fact,  (it  may  be  ob-  p.  Hicks,  33  N.  Y.  383 ;  Arthur «.  Arthur, 

served),  as  a  general  proposition,  can  be  10  Barb.  9 ;    Lewis  v.  Lewis,  2  Watts 

material,  which  is  not  coincident  in  point  &    S.    455 ;     Comfort    v.     Mather,     2 

of  time  with  the  making  of  the  will.    (5B.  Watts  &  S.   450;    Woodman   «.    (>ood, 

A  a  69,  in  Doe  d.  Winter  v.  Perratt. ,"  ,6  Watts  &   S.    169;   Ritter  ».  Foxe,  6 

Wigram  Extr.  Ev.  174,  {  104.    And  see  Whart  99 ;  Harrison  v.  Morton,  2  Swan 

Wms.  Ex'rs  (6th  Am.  ed.)  1237.  See  also  (Tenn.)  461 ;  Den  v.  Van  Cleve,  4  Wash. 

I  GreenL  Ev.,  U  290,  291 ;  1  Kedf.  on  C.  C.  262 ;  Weston  v.  Foster,  7  Mete  297. 
Wills,  539,  el  aeq. ;  Brown  v.  Saltonstall,  3  Neither  are  the  testator's  declarations 
Mete.  426 ;  Richards  v.  Dutch,  8  Mshs.  admissible  to  show  that  by  a  gift  of  eum- 
506.   So,  too,  Weatherhead  v.  Boskerville,  eys  he  intended  bonds,  mortgages,  &c., 

II  How.  329,  where  declarations  of  the  Mann  v,  Mann,  14  Johns.  9 ;  nor  even 

—  -  I  •■  I 

(d)  Cas.  t  Talb.  240,  3  B.  P.  C.  Toml.  13  C.  B.  (N.  S.)  69,  861 ;  and  if  obviously 

607.     [It  must'  always  be  assumed  that  technically  drawn,  the  technical  is  the 

the  language  of  the  will  is  that  of  the  tes-  primary  meaning,  per  Byles  and  Willes, 
tator:  if  proposed  by  his  professional  ad-*  J  J.,  Thellusson  v.  Bendlesbam,  7  BL  L. 

viser,  it  is  yet  adopted  by  him ;  per  Wood,  Cas.  449,  486.    But  as  in  the  case  of  a 

V.  C,  10  Hare  348,  349;   and  see  per  deed  (10  East  427,  4  B.  A  Cr.  272),  so  in 

Romilly,  M.  R.,  32  Beav.  423.    And  parol  the  case  of  a  will,  evidence  is  admissible 

evidence  that  a  will  was  or  was  not  drawn  to  show  that  the  instrument  was  in  fiict 

by  a  skilled  person   is  not  admissible,  executed  on  a  different  day  from   that 

though  any  evidence  on  tlie  point  appar-  stated  in  it,  Reffell  v,  Reffeli,  L.  R.,  I  P. 

ent  on  the  face  of  the  will  may  be  consid-  A  I).  139.] 
ered  in  construing  it,  Richards  r.  Davies, 
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attempted  to  be  proved  by  the  evidence  of  the  person  who  drew  the 
will,  that  he  received  the  testator's  written  instructioDs  to  release  the 
bond  debt  by  the  will|  but  that  he  refused  to  do  so,  under  the  impres- 
sion tliat  the  appointment  of  the  obligor  to  be  one  of  the  executors 
extinguished  the  debt — ^Liord  Talbot  held  the  evidence  to  be  inadmis- 
sible ;  and  his  decree  was  afiBrmed  in  D.  P.^ 

his  dedaratioDB  shortly  before  his  death  see  Dan  v.  Brown,  4  Cow.  483 ;  Betta  v, 
aa  to  why  he  made  certain  provisions  in  Jackson,  6  Wend.  178.  Whether  such 
his  will,  although  offered  for  the  purpose  dedarationB  are  admissible  to  show  that 
of  proving  undue  influence.  Lynch  v,  a  legacy  to  a  debtor  of  the  testator  was- 
Clements,  9  C.  £.  Or.  (N.  J.)  431  ,*  or  intended  as  a  dischaige  of  the  debt,  see 
that  he  intended  a  gift  in  lieu  of  dower  Eaton  v.  Benton,  2  Hill  (N.  Y.)  576 ; 
not  to  bar  dower  in  after-acquired  lands,  Cloud  v.  Clinkinbeard,  8  B.  Hon.  897. 
Chapin  «.  Hill,  1  B.  I.  446.  But  the  4.  SeelBed£onWills636;  Wigramoa 
testator's  declarations  at  the  time  of  mak-  Extr.  Ev.,  {  124^  p.  184^  {  104,  p.  174. 
ing  his  will  have  been  admitted  to  prove  To  the  same  effect  is  Canfield  v.  Bostwick, 
an  intention  on  his  part  to  evade  the  stat-  21  Conn.  550,  where  the  evidence  of  the 
ntea  as  to  manumission,  Cobb  v.  Battle,  scrivener  was  offered  to  explain  why  the 
34  Ga.  458 ;  see,  too,  Smithwick  v.  Evans,  words  **  both"  and  ''persona/"  were  struck 
24  Ga.  461 ;  or  to  correct  a  misnomer  of  out  of  the  draft  of  the  will,  and  this  evi- 
the  legatee  and  show  the  person  really  4ence  was  rejected.  See,  too,  Jackson  v. 
intended.  Trustees  v.  Peaslee,  15  N.  H.  Sill,  11  Johns.  201 ;  Kevins  v,  Martin,  1 
317 ;  Ex  parte  Hornby,  2  Bn^f.  420 ;  Vroom  465 ;  Jones  v,  Jones,  2  Beas.  236 ; 
Wms.  Ex*rs  (6th  Am.  ed.)  1240 ;  or  to  Clevehmd  v.  Havens,  2  Beas.  101 ;  An- 
identify  the  subject  of  the  gift,  as  of  testa-  dress  v.  Weller,  2  Green  Ch.  (N.  J.)  604 ; 
tor's  '*  bacUands,"  Byers  v.  Wheeler,  22  McKay  v.  Hugus,  6  Watts  345 ;  Robinson 
Wend.  148  ;  or  '^homefarmf"  Boggs  v,  t>.  Bishop,  23  Ark.  378;  Avery  v,  Chap- 
Taylor,  26  Ohio  St.  604,  affirming  20*  pel,  6  Conn.  270;  Tucker  v.  Seaman's 
Ohio  St  516;  or  to  prove  that  certain  Aid  ^iety,  7  Mete  188;  Den  v.  Cub- 
notes  of  legatee  held  by  testator  were  berly,  7  Halst  308 ;  (jaither  v.  Gaither, 
given  for  advancements,  Tillotson  «.  Bace,  3  Md.  Ch.  Dec.  158 ;  Bothmaler  v.  Myem, 
22  N.  Y.  122 ;  or  that  tlie  omission  of  a  4  Desaus.  215.  See,  however,  Nolan  v. 
child  by  testator  was  intentional,  Rams-  Bolton,  25  Ga.  352,  where  similar  evi- 
dill  V.  Wenlworth,  101  Mass.  125 ;  or  thai  dence  was  admitted  to  show  certain  ad- 
the  will  was  different  from  what  testator  vancements  to  have  been  the  consideratiou 
believed  it  to  be,  Beel  v.  Reel,  1  Hawks  for  a  note  of  legatees  held  by  the  testator ; 
(N.  C.)  248 ;  or  that  tlie  paper  in  question  and  Clevaley  v.  Clevaley,  124  Mass.,  where 
was  intended  to  be  a  deed  and  not  a  will,  it  was  admitted  to  identify  the  property 
or  vice  versa,  Robertson  v.  Dunn,  2  Mur-  devised.  But  letters  of  tlie  testator  writ- 
phy  133.  As  to  declarations  of  testator  ten  before  the  will  was  made  have  been 
as  evidence  of  undue  influence  or  fraud  admitted  to  show  his  assent  to  the  pro- 
in  tlie  procurement  of  the  will,  see  infra,  visions  of  the  will.  McNinch  v.  Charles^ 
note  6.  As  to  declarations  at  time  of  2Riclu229. 
tearing  a  will  as  evidence  of  intention^ 
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Again^  in  Lord  Walpole  v.  Earl  of  Cholmondeley,  (e)  where  it 
LordWaipoie    appeared  that  the  testator,  the  Earl  of  Orford,  made  a 

«.  Bail  of  Choi-      **    ,  '     ,  ,  '  . 

mondeiey.  will  io  1752^  whereby  he  devised  his  real  estate  to  certain 
limitations.  In  1756  he  made  another  will^  altering  those.limitations ; 
but  in  neither  of  these  wills  did  he  bequeath  his  personalty,  appoint 
executors,  or  make  any  provision  for  the  payment  of  his  debte.  In 
1776  he  sent  for  his  attorney,  to  make  a  codicil  for  these  purposes; 
and,  on  the  attorney  telling  him  he  should  want  his  will^  his  lordship 
sent  him  for  it  to  his  steward^  who  gave  him  the  will  of  1752.  The 
other  will  appears  not  to  have  been  in  his  custody.  The  attorney 
then  drew  the  codicil,  which  recited  generally,  that  by  his  last  will 
and  testament,  dated  25th  November,  1752,  the  testator  had  devised 
Ins  real  estate  to  certain  uses,  but  had  not  charged  the  same  with  the 
payment  of  his  debts  or  legacies,  or  disposed  of  his  personal  estate,  or 
appointed  any  executors  ;  and  he  declared  that  writing  to  be  a  codicil 
to  his  *8AiD  lad  wiU,  and  to  be  accepted  and  taken  as  part  thereof,  and 
Bzpren  repub-  rcvokcd  the  Same  so  far  only  as  it  was  incompatible  with 

]icatl<mofante-     -  ■».  .1  11  1  .  i     n  1  .  1 

cedent  will  not  the  codicil !  and  he  subiected  all  his  estates  to  the  payment 

controlled  by  .  '  ."^  ,  *    ^ 

]>aroi  evidence,  of  his  debts,  the  Icgacics  thereinafter  bequeathed,  and  his 
funeral  expenses,  gave  several  l^acies,  and  appointed  executors.  The 
codicil  was  duly  executed.  The  parol  evidence  also  went  to  show, 
tliat  when  the  testator  made  the  will  of  1756,  he  told  one  of  the  wit- 
nesses that  he  and  his  great-unde  (to  whom  the  property  was  thereby 
limited  for  life,  with  remainder  to  liis  sons  in  strict  settlement)  had 
made  reciprocal  limitations  in  favor  of  each  other's  families^  in  case  of 
failure  of  issue  of  either  of  them.  And  it  appeared  further,  that  wh^i 
he  made  the  codicil  of  1776,  he  expressed  no  intention  of  altering  the 
limitations  of  the  real  estate,  further  than  by  subjecting  it  to  his  debts, 
legacies,  and  funeral  expenses.  The  question  was,  whether  this  evi- 
dence could  be  received  to  control  the  operation  of  that  codicil,  which 
}^ad,  by  republishing  the  recited  will  of  1752,  revoked  that  of  1756.  (/) 
The  Court  of  C.  P.,  and  afterwards  the  Court  of  K.  B.,  on  a  writ  of 

(«)  7  T.  B.  138,  3  Vee.  402;   [In  re  contra:  wdqu.   The  (ieemon  in  the  foimv 

Chapman,  8  Jur.  902, 1  Bob.  1 ;  Payneie.  of  these  two  cases  may  perhaps  he  sap- 

Trappes,  1  Bob.  583,  11  Jur.  854 ;  and  ported  on  the  same  grounds  as  Bogen  «. 

«6e  Stringer  v.  Gardiner,  27  Beav.  35,  4  Goodenough,  2  Sw.  &  Tr.  342,  31  L.  J, 

DeQ.&J.  468 ;  In  re  Nunn's  Trusts,  L.  Prob.  49 ;  for  it  appears  that  the  will 

B.,  19  Eq.  332;  Farrer  v.  St.  Catharine's  mistakenly  referred  to  had  been  destroyed. 

College,  L.  B.,  16  Eq.  19.    Quincey  i>.  Vide  ante  p.  *191.] 
Quinoey,  5  No.  Cas.  154, 11  Jur.  Ill,  and        (/)  AnU  p.  *ISS, 
In  re  Thomson,  L.  B.,  1  P.  JE  D.  8,  are 

[*411] 


CHAP.  Zin.]  HOW  FAB  ADMISSIBLE.  717 

error^  held  the  evidence  to  be  inadmissible.  It  bad  been  argued^  that- 
the  evidence  raised  a  latent  ambiguity  on  the  words  '^  last  will,  dated 
1752/'  by  showing  that  that  will  was  not  the  last  will;  and  that 
though  the  expression  '^  last  will "  was  generally  used  in  a  technical 
sense,  it  was  sometimes  used  in  the  strict  and  literal  sense,  and,  there- 
fore, evidence  should  be  admitted  to  show  in  what  sense  it  was  used 
by  the  devisor;  but  Lord  Kenyon  observed,  that  neither  of  those 
instruments  was  a  will,  properly  so  called,  until  the  death  of  the 
devisor :  but  were  ambulatory  until  that  time,  and  either  of  them  was 
capable  of  being  destroyed  or  set  up  by  the  devisor.  "  Supposing/' 
continued  his  lordship,  ''  Lord  Orford  had  said  to  the  attorney, '  I 
have  two  wills  in  the  steward's  hands,  desire  him  to  send  me  the  last 
will,'  and  the  steward  had,  by  mistake,  sent  him  the  first,  and  that 
mistake  had  been  shown  by  parol  evidence,  there  would  have  been  a. 
latent  ambiguity ;  and  it  seems  to  me,  (though  the  opinion  is  extra- 
judicial)  that  that  ambiguity  might  have  been  explained  by  other 
parol  evidence,  on  the  same  principle  as  in  the  instance  of  canceling  a. 
will,  where  parol  evidence  is  admitted  to  show  quo  animo  the  act  was 
done ;  or  as  in  the  case  of  a  child's  destroying  a  deed." 

It  will  be  observed,  that  in  the  two  cases  suggested  by  Lord  *Ken-> 
yon,  the  alleged  revoking  act  is  from  its  nature  suscepti-  DUR^j^n^,^  ^e- 
ble  of,  and  indeed  requires,  this  species  of  explanation.  to?JSt"2Jd  »- 
The  same  observation  would  have  applied  to  the  case  then  ^**^*"»  oodiou. 
before  the  court,  if  the  revocation  had  consisted  in  the  act  of  the 
steward  sending  the  wrong  will ;  but  as  this  evidently  was  not  the 
case,  the  revocation  being  wholly  produced  by  the  fact  of  the  will 
being  referred  to  in  the  codicil,  it  was  clearly  impossible,  upon  the 
principle  adopted  in  this  case,  to  admit  parol  evidence  of  the  actual 
intention  to  control  the  revoking  effect  of  the  codicil. 

A  fortiori  parol  evidence  is  not  admissible  to  supply  any  clause  or 
word  which  may  have  been  inadvertently  omitted  by  the  J^^J^^j^, 
person  drawing  or  copying  the  will.5    Thus,  in  Earl  of   JSj^gS^  ^ 

5.  See  1  Bedf.  on  Wills  498;  McAUis-  by  the  scrivener  to  prove  that  the  wife 

ter  f».  Butterfield,  31  Ind.  26 ;  Abercrom-  was  to  have  the  use  of  all  the  real  estate 

bie  V.  Abercrombie,  27  Ala.  489;  Cald-  "until  all  the  children  become  of  lawful 

well  V.  Caldwell,  7  Bush  516;  Webb  v.  age,"  instead  of  one-third  'Muring  her 

Webb,  7  Mon.  626 ;  Stephen  v.  Walker,  widowhood,"  was  rejected.    So,  in  Ck>m- 

8  B.  Mon.  600;  Lefevre  «.  Lefevre,  59  K.  stock  «.  Hadlyme,  8  Conn.  254,  to  prove 

Y.  434,  reversing  2  Thomps.  &  C.  330 ;  an  omission  of  a  $l'00  legacy.    Bat  where 

Oesar  v.  Chew,  7  Gill  &  J.  127.    In  Chap-  it  appeared  by  the  will  itself  that  ther» 

pel  V.  Avery,  6  Conn.  3^  270,  evidence  was  an  omission  in  the  description  of  the 

[*41 2] 
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Newburgh  v.  Countess  of  Newburgh,  (A)  where  a  testator  gave 
iDStructions  to  his  solicitor  to  prepare  a  will,  by  which  his  wife 
was  to  take  an  estate  for  life  in  lands  in  the  ooanties  of  Suasez  and 

property  devised,  parol  evidence  was  ad-  apparent  on  the  fiioe  of  the  will,  or  may 
mitted  to  correct  it,  Kenny  v,  Kenny,  3  be  made  oat  by  a  dae  constmctioa  of  its 
lAtt,  802.  In  Jones  v.  Jones,  2  Beas.  236»  terms ;  for  in  cases  of  wills  (he  intention 
aAer  a  gift  to  the  legatee  of  one-third  will  prevail  over  the  worda.  But  then 
part  of  his  property,  a  mistake  of  one-  the  mistake  most  be  apparent  on  the  face 
third  for  two-thirds  cannot  be  shown  or  of  the  will,  otherwise  there  can  be  no  re- 
corrected  by  paro2.  In  Andress  r.  Weller,  lief;  for,  at  least^ since  the  statute  of 
2  Or.  Ch.  (N.  J.)  604,  the  evidence  of  the  frauds,  which  requires  wills  to  be  in  writ- 
scrlvener  that  he  had  omitted  a  legacy  ing  (whatever  may  have  been  the  case 
directed  by  the  testator,  was  held  inad-  before  the  statute),  parol  evidence;,  or 
missible.  See,  too,  Harrison  v,  Morton,  2  evidence  dehors  the  will,  is  not  admiasible 
Swan  (Tenn.)  461 ;  Hawman  v.  Thomas,  to  vary  or  control  the  terms  of  the  will, 
44  Md.  30;  Bosborough  v.  Hemphill,  5  although  it  is  admiasible  to  remove  a 
Bich.  £q.  95.  But  it  is  competent  to  latent  ambiguity.  But  the  mistake  in 
prove  under  the  statute  of  Massachusetts  order  to  lead  to  relief  must  be  a  dear 
that  the  omission  of  children  by  the  tee-  mistake,  or  a  dear  omission,  demonatra* 
tator  in  his  will,  was  intentional  and  not  ble  from  the  structure  and  soope  of  the 
by  an  oversight,  BamsdilL  v,  Wentworth,  wilL  Thus,  if  in  a  will  ihere  is  a  mia- 
101  Mass.  125;  JBuckley  «.  Gerard,  123  take  in  the  computation  of  a  legacy,  it 
Mass.  8 ;  Converse  v.  Wales,  4  Allen  512 ;  will  be  rectified  in  equity.  8o  if  there  is 
Wilson  V.  Foskett,  6  Mete.  404.  But  in  a  mistake  in  the  name,  or  diseription,  or 
Bhode  Island  the  rule  is  otherwise,  Chace  number,  of  the  legatees  intended  to  take^ 
V.  Chace,  6  B.  1. 407.  But  in  South  Caro-  or  in  the  property  intended  to  be  be- 
lina  the  court  admitted  parol  evidence  queathed,  equity  will  correct  it.  It  will 
that  the  name  of  one  child  was  omitted  be  found  upon  examination  we  think  that 
by  mistake,  and  rectified  the  mistake,  the  American  courts  of  eqni^  have  not 
Oeers  v.  Winds,  4  Desans.  85.  As  to  the  interfered  to  correct  alleged  miatakea  in 
power  of  chancery  to  correct  mistakes  in  the  execution  of  wills,  dther  as  to  the 
wills,  Mr.  Justice  Story,  in  his  treatise  on  statutory  requisites,  or  the  manner  of 
Equity  Jurisprudence,  }{  179-181,  says :  writing,  as  by  inserting  the  name  of 
"  In  regard  to  mistakes  in  wills,  there  is  another  legatee  in  lien  of  one  which  had 
no  doubt  that  courts  of  equity  have  juris-  been  written  by  mistake  of  the  scrivener, 
diction  to  correct  them,  when  they  are  or  applying  a  devise  or  bequest  to  a  mb- 


(h)  5  Mad.  364.    In  Langston  «.  Lang-  emphatically  disclaimed  all  reliance  on 

Bton,  8  Bli.  167,  2  Q.  &  Fin.  194,  a  nice  or  influence  from  the  information  derived 

question  of  construction  arose,  in  conse-  from  this  source.    Perhaps,  however,  the 

quence  of  the  omission  of  a  line  by  the  prindple  which  exdudes  such  evidence 

person  copying  the  will  for  signature ;  was  somewhat  infringed  by  the  inapection 

and    Lord    Brougham    called   for   and  of  the  draft  will,  even   with  the  dis- 

inspected  the  draft,  with  a  view  of  inform-  claimer ;  for  in  such  cases  who  can  ven-> 

ing  himself  of  this  fact,  in  spite  of  the  ture  to  affirm   that  his  mind  has   not 

protestations  of  the  appellant's  counsd.  recdved  a  bias,  by  allowing  the  inadmia- 

Its  inadmissibility,  however,  was  admitted  sible  evidence  to  have  access  to  it? 
by  his  lordship,  who,  in  his  judgment, 
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<Tloucester.  The  solicitor  prepared  the  draft,  and  laid  it  before  a  con- 
veyancer to  settle,  by  whom,  it  appeared,  that  the  word  "  Gloucester  " 
9iad  inadvertently  been  struck  out,  and   the  person  who  made  the 

j«ct  matter  intended  by  the  testator,  bat  erty  bj  will,  should  be  the  will  itself; 
not  fully  expressed.  The  extent  to  which  that  the  evidence  of  the  intent  of  the 
\he  English  equity  courts  have  sometimes  devisor  should  be  derived  from  the  writ- 
carried  this  branch  of  their  remedial  ing,  signed  by  him  and  solemnly  attested ; 
powers  has  more  the  appearance  of  mak-  otheiwise  innumerable  would  be  the  cases 
ing  men's  wills,  as  they  probably  would  where  evid^ice  of  mistake  would  be 
•do  if  now  alive,  than  carrying  them  into  claimed  and  proved.  How  often  is  it 
effect,  as  they  were  in  fact  made.  But  that  the  words  used  by  the  scrivener  con- 
one  may  make  a  binding  contract  to  dis-  vey  a  different  estate  from  what  the  testa- 
pose  of  his  property  by  will  in  a  particu-  tor  designed  I  Yet  it  has  always  been 
lar  mode,  and  a  court  of  equity  will  de-  decided,  that  parol  testimony  could  not 
-cree  specific  performance  of  such  a  con-  be  admitted  to  prove,  that  the  devisor 
tract,  where  otherwise  it  would  operate  meant  to  give  a  diflferent  estate  from  what 
as  a  fraud  upon  others.  But  in  each  of  the  will  expressed.  Chappel  v,  Avery,  6 
these  cases  the  mistake  must  be  clearly  Conn.  34 ;  Farrer  v.  Ayres,  6  Pick.  407 ; 
made  out ;  for  if  it  is  left  doubtful  equity  Button  v.  Amer.  Tract  Society,  23  Vermt 
will  not  interfere.  And  so  if  the  words  336.  And  if  it  is  settled,  that  you  cannot, 
of  the  bequest  are  plain,  evidence  of  a  by  parol  proof,  alter  the  legal  import  of 
different  intention  is  inadmissible  to  ee-  the  terms  used  by  the  scrivener,  such  a 
tablish  a  mistake.  Neither  will  equity  will  must  either  be  void,  or  convey  a 
rectify  a  mistake  if  it  does  not  appear  different  estate  from  the  one  intended, 
what  the  testator  would  have  done  in  the  That  such  a  will  is  not  void,  is  proved  by 
case,  if  there  had  been  no  mistake."  repeated  declarations  of  judges,  that  by 
See  also  Wigram  on  Extr.  Ev.  (2d  Am.  the  legal  construction,  they  knew  the 
«d.),  p.  265,  et  9eq.  The  effect  of  such  intent  of  the  testator  was  frequently  vio- 
mistake  or  omission  to  render  the  will  lated.  If  by  the  oonstmction  given  to 
void  has  been  des^  in  Comstock  v.  Had-  the  words  used,  the  intent  may  be  de* 
lyme,  8  Conn.  254.  In  ftie  language  of  feated,  and  yet  the  will  remain  valid, 
Williams,  J.,  in  this  case :  ''  It  is  said,  why  may  not  the  same  effect  follow  where 
that  this  omission  makes  the  will  void ;  it  arises  from  an  omission  to  insert  oer- 
that  it  shows  it  was  not  her  will — ^not  the  tain  words,  which  were  intended?  In 
will  she  meant  to  make.  Now,  if  a  mis-  neither  case  is  the  effect  of  the  will  ex- 
take  in  drafting  a  will  makes  it  void,  it  is  actly  what  the  testator  intended ;  but  in 
-certainly  very  surprising  that  no  case  has  neither  case  can  the  fact  be  ascertained 
been  produced  from  an  English  or  Ameri-  without  the  aid  of  parol  testimony,  and 
•can  book,  in  support  of  the  proposition,  if  such  testimony  is  to  be  admitted,  we  do 
although  tlie  various  decisions  relative  to  away  with  part  at  least  of  the  beneficial 
the  construction  of  the  statute  of  frauds,  efiect  of  the  statute  of  frauds,  and  leave 
would  fill  volumes.  It  cannot  be  believed  every  will  exposed  to  litigation,  on  a  claim 
but  that  similar  mistakes  have  been  often  of  a  different  intent  In  contracts,  mistakes 
made.  The  statute,  when  it  required  all  have,  indeed,  been  rectified  in  a  Ck>urt  of 
wills  to  be  in  writing,  signed  by  the  testa-  Chancery  ;  but  no  case  is  recollected, 
tor  and  attested  by  witnesses,  certainly  where  they  have  been  holden  voidf  on 
intended  that  the  evidence  and  the  whole  account  of  mistake.  In  Phillips  v,  Cham- 
evidence,  of  the  disposition  of  the  prop-  berlaine,  4  Yesey  51, 57,  where  an  intention 
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fair  copy  of  the  settled  draft  changed  the  word  "ooud ties''  into 
^'couDty;"  and  the  will,  therefore,  omitted  altogether  the  estate  for 
life  in  the  lands  in  the  county  of  Gloucester.  When  the  will  was 
executed,  the  abstract  of  the  will,  (which  agreed  with  the  instructions 
given  by  the  testator,)  and  not  the  will  itself,  was  read  to  the  testator^ 
80  that  the  mistake  remained  undiscovered.  The  widow  filed  a  bill,^ 
praying  to  have  the  will  corrected  on  this  evidence ;  but  Sir  J.  Leach, 
V.  C,  refused  it,  because,  admitting  it  to  be  clearly  made  oat  that  the 
mistake  existed,  the  court  had  no  authority  to  correct  the  will  accord- 
ing to  the  intention.  The  will,  executed  with  that  omission,  was  cer- 
tainly not  the  will  of  the  devisor ;  and  so  it  must  be  found  by  a  jcuy 
upon  the  facts  stated  as  to  the  Gloucester  estate ;  but  the  court  could 
not,  for  that  reason,  set  up  the  intention  of  the  testator,  which  by  mis- 
take he  had  I)een  prevented  from  carrying  into  execution,  as  if  he  had 
actually  executed  that  intention  in  the  *forms  prescribed  by  the  statute 
of  frauds.  To  assume  such  a  jurisdiction  would,  in  effect,  be  to  repeal 
the  statute  of  frauds  in  all  cases  where  a  testator  failed  to  comply  with 
the  statute  by  mistake  or  accident.  His  Honor  added,  that  he  was 
willing  to  direct  an  issue,  whether  this  was  the  will  of  the  testator  as 
to  the  Gloucester  estate;  and  upon  this  issue  the  evidence  tendered 

was  expressed  to  give  a  legacy  to  the  and  more  likely  to  effectuate  the  intent 
Humane  Society,  bat  no  sum  was  inserted,  of  the  devisor,  to  correct  the  mistake^ 
the  will  was  not  held  to  be  void.  And  it  than  to  make  void  the  whole  instnunent. 
would  seem,  that  in  this  case,  if  any  And  if  the  former  cannot  be  dune,  moch 
remedy  existed,  it  would  be  one  that  less  can  the  latter."  ^  Salmon  «.  Stay- 
would  not  destroy  the  whole  will,  but  one  vesant^  16  Wend.  832»  Viere  the  defective 
which  would  correct  the  mistake  and  clause  was  void  as  a  perpetuity^  Cowen, 
make  the  will  what  it  ought  to  be.  This  J.,  said  that  a  decision  avoiding  the  whole 
*"  has  been  attempted,  in  a  recent  case ;  and  wUl  for  that  reason  **  would  operate  as  a 
it  was  decided,  that  parol  testimony  could  sentence  of  nullity  against  the  more  im- 
not  be  admitted  to  prove  the  mistake.  It  portant  class  of  wills.  No  will  of  any 
would  be  to  make  a  will  by  witnesses,  considerable  estate,  embracing  various 
and  not  by  writing;  to  make  a  will  any-  kinds  of  property  and  seeking  to  provide 
thing.  Avery  v.  Chappel,  6  Conn.  270,  for  a  numerous  family  by  the  bestowment 
275.  I  think,  then,  it  follows,  that  if  of  different  interests,  could  ever  stand  the 
courts  of  chancery  cannot  admit  such  test  of  such  a  principle.  Some  slight 
evidence  to  prove  a  mistake  which  they  mistake  of  testamentary  power,  some  un- 
might  correct,  courts  of  law  cannot  admit  certainty  of  expression,  some  lapse  of 
it  to  prove  a  mistake  to  set  aside  the  will,  ademption,  or  one  of  the  thousand  occur* 
The  danger  arising  from  the  nature  of  rences  which  baffle  human  wisdom  and 
the  proo(  is  the  same  in  both  cases ;  and  forecast,  always  has  arisen  and  always 
if  the  rules  of  law  would  allow  that  proof,  will  arise  to  prevent  the  exact  iulfillment 
it  would  be  more  congenial  to  principle,  of  all  the  testator's  purposes." 

[*413] 
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would  be  admissible.  {{)  No  such  issue  was  asked.  The  case  was 
afterwards  re-heard  before  the  V.  C,  when  it  was  suggested^  as  the 
result  of  the  conveyancer's  evidence,  that  there  was  no  omission  in  the 
willy  but  that  the  error  was  owing  to  the  introduction  of  a  passage 
which  he  had  first  written,  but  afterwards  struck  through  with  a  pen ; 
but  which  had  been  copied  by  mistake  in  the  fair  will :  and  it  was 
oontendedy  therefore,  that  there  ought  to  be  an  issue,  to  try  whether 
those  words  so  introduced  by  mistake  were  part  of  the  will.  The  V. 
C.  thought  that,  if  such  a  case  had  been  originally  made,  they  would 
have  been  entitled  to  such  an  issue;  (j)  but  that,  as  it  was  opposed  to 
the  allegations  on  the  record,  he  could  not  entertain  it.  The  case  was 
carried  to  the  House  of  Lords,  where  the  question,  whether  parol  evi- 
dence was  admissible  to  prove  such  mistake,  for  the  purpose  of  correct- 
ing the  will  and  entitling  the  appellant  to  the  Gloucester  estate,  as  if  the 
word  **  Gloucester ''  had  been  inserted  in  the  will,  was  submitted  to 
the  judges,  who  declared  their  unanimous  opinion  to  be^  that  the  evi- 
dence was  not  admissible,  {k) 

The  distinction  su^ested  in  the  court  below  is  very  important.     It 
seems  to  amount  to  this :  that  though  yon  cannot  resort  to  ciaoM  impto- 
parol  evidence  to  control  the  efiect  of  words  or  expressions  Suo?intowiii 
which  *the  testator  has  used,  by  showinir  that  he  had  used  eSTon  issue 
them  under  mistake  or  misapprehension,  nor  to  supply 


won. 


(«)  The  report  states  that  a  case  was  lines,  though  inaccurate,  were  introduced 

cited  at  the  bar  on  the  authority  of  Rich-  in  order  to  cany  the  instructions  for  the 

ards,  G.  B^  in  which  Lord  Eldon  had  will  into  legal  operation.     It  might  on 

sent  it  to  the  jury  upon  the  same  descrip-  the  same  ground  be  contended  that  a 

tion  of  facts.     [But  Lord  St  Leonards  mistake    in    a   legal    limitation    made 

says  (Law  of  Prop.  207)  it  could  not  be  through  carelessness  'or  ignorance  could 

maintained  that  the  omission  of  the  word  be  corrected  by  striking  out  the  words 

"Gloucester"   in  the  particular   deyise  improperly  introduced."    Law  of  Prop., 

would  render  the  whole  will  void  as  to  p.  197.    See  also  Harter  v.  Harter,  L.  "R^ 

the  Gloucester  estate:  because  although  8  P.  A  D.  11 ;  In  re  Davy,  1  Sw.  &  Tr. 

the  will  did  not  contain  all  that  the  testa-  262,  29  L.  J.,  Prob.  161,  6  Jur.  (N.  S.) 

tor  intended  as  to  this  estate,  it  contained  252.    Moreover  the  effect  of  striking  out 

in  the  actual  devise  of  it  nothing  but  the  words   in  Newbnrgh  v.  Newbui^gh 

what  he  did  intend.    The  case  was  ulti-  would  be  the  opposite  of  that  in  the  de- 

mately  decided  in  D.  P.  upon  the  con-  cided  cases:  it  would  create  a  devise  and 

struction  of  what  still  appeared  on  the  not  an  intestacy.    Per  Sir  J.  Wigram, 

hce  of  the  will.    Law  of  Prop.,  p.  367.  Wills,  pi.  183,  n.    And  see  Stanley  e. 

(i)  Upon  this  Lord  St  Leonards  re-  Stanley,  2  J.  A  H.  502.] 
marks— "This  is  a  dangerous  jurisdio-       {k)  1  M.  A  Sc  85^    [See  Wade  «. 

tion :  for  although  no  doubt  the  striking  Naier,  12  Jur.  188,  6  No.  Gas.  46^  1  Bob. 

out  of  the  two  lines  would  have  made  the  627.] 
will  what  the  testator  directed,  yet  those 

2z  [MM] 
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words  which  he  has  not  used,  yet  that  yoii  may,  upon  an  issue  dmmxni 
vd  noHy  prove  that  clauses  or  expressions  have  been  inadvertently  in- 
troduced into  the  will,  contrary  to  the  testator's  intention  and  instrao- 
ttons,  or,  in  other  words,  that  a  part  of  the  executed  instrument  is  not 
his  will.  In  support  of  this  doctrine  may  be  adduced  the  case  of  Hip^ 
pesley  v.  Homer,  (Z)  where  a  testator,  having,  by  his  will  dated  in 
1800,  devised  his  estate  to  certain  limitations,  by  a  codicil  made  in 
1804,  after  empowering  one  of  the  devisees  for  life  to  make  a  jointore 
and  charge  portions  for  children,  made  certain  variations  in  the  limi- 
tations in  the  will,  and  gave  certain  additional  powers  of  management 
to  his  trustees.  The  bill  alleged,  that  the  testator  executed  the  codicil 
upon  the  representation  and  in  the  belief  that  it  contained  nothing  but 
powers  to  the  devisee  for  life  to  make  a  jointure  and  charge  portions 
for  children,  and  prayed  that  it  might  be  set  aside.  The  facts  charged 
were  admitted  by  the  answer.  Issues  were  directed — First,  as  to 
whether  the  testator  did,  by  a  paper  writing,  purporting  to  be  a  codicil 
to  his  will,  devise  in  manner  following :  (Then  follow  the  words  of 
the  codicil,  by  which  only  the  powers  of  jointuring  and  charging  por- 
tions were  conferred.)  Secondly,  whether  the  testator  did,  by  the  said 
codidl,  devise  in  manner  following :  (Here  was  set  forth  the  remain- 
ing part  of  the  codicil.)  The  jury  found  that  the  part  of  the  codicil 
which  was  the  subject  of  the  second  issue  did  not  constitute  the  will 
of  the  testator ;  and  that  the  part  of  the  codicil  which  was  the  SQb|6ct 
of  the  first  issue  did  constitute  the  will  of  the  testator.  Whereap<m 
the  court  (not  being  able  to  direct  the  instrument  to  be  delivered  up, 
as  part  of  it  was  good,)  declared  that  so  much  of  the  codicil  as  did  not 
constitute  the  will  of  the  testator  was  void. 

[So  parol  evidence  is  admissible  to  show  that  a  document  duly 
Eateeatioii  of  exccuted  as  a  will  was  never  intended  to  operate  as  the 
m«nif  '  will  of  the  deceased ;  as,  if  two  persons,  intending  to 
make  their  wills,  each  by  mistake  executes  the  document  prepared  for 
the  other :  (m)  or  to  show  that  a  document  was  not  intended  to  be 
^    testamentary  but  only  as  a  contrivance  to  effect  some  col- 

—of  ft  pretend-  -^  •' 

«dwiii;  lateral  object,  e.  g,j  to  be  shown  to  another  person  to 

induce  him  to  comply  with  the  *pretended  testator's  wish,  (n)    In  both 

(Z)  T.  &  B.  48,  n.    [See  also  Powell  v.  173;  In  re  Oswald,  L.  B.,  3  P.  A  D.  162. 

Monchett,  6  Mad.  216 ;  Lord  Trimleatown  (m)  In  re  Hunt,  L.  B.,  3  P.  A  D.  85a 

V.  ly Alton,  1  D.  &  CI.  86 ;  Lord  Quilla-  (n)  Lister  «.  Smith,  3  Sw.  A  Tr.  382, 

more  v.  CXGrady,  2  Jo.  &  Lat.  210 ;  In  re  83  L.  J.,  Prob.  29. 
Duane,  2  Sw.  &  Tr.  590,  31  L.  J.,  Prob. 

[*415] 
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these  cases  the  animus  tesUmdi  is  wanting.    So  parol  evidence  is  adlmls- 
^ible  to  show  that  the  later  of  two  identical  documents  _^^a««m. 
'Wafi  intended  to  be  a  duplicate  of  the  earlier  one,  and  not  **•• 
a  distinct  instrument,  (o) 

Parol  evidence  is  also  admissible  for  the  purpose  of  counteraieiii^ 
fraud ;  •  for  to  reject  it  in  such  case  would  be  to  make  a  MeinonMt 
Tule,  whose  main  object  is  to  prevent  injustice,  instru-  '*'"**^ 
mental  in  producing  it.  As  in  Doe  d.  Small  «.  Allen,  (jp)  where  it 
appeared  that  the  testator,  upon  being  pressed  by  some  onewoisur^ 
persons  to  execute  a  second  will,  inquired  if  it  were  the  ^SdeS^^^a^ 
^ame  as  the  former ;  and  being  told  that  it  toas,  executed  ^' 
the  will,  which  turned  out  to  be  different.  It  was  held  in  K.  B.  that 
•evidence  of  these  facts  ought  to  have  been  received.  ^'  I  agree,''  said 
Lord  Kenjon,  "  that  the  contents  of  a  will  are  not  to  be  explained  by 
parol  evidence ;  but,  notwithstanding  the  statute  of  frauds,  evidence 
may  be  given  to  show  that  a  will  was  obtained  by  fraud ;  and  the 
•effect  of  the  evidence  offered  in  this  case  was  to  show  that  one  paper 
was  obtruded  on  the  testator  for  another  which  he  intended  to  exe- 
•cute."  [And  as  a  charge  of  fraud  may  be  supported,  sc^  it  magr  be 
rebutted  by  evidence  of  this  nature.  Thus,  in  Doe  v.  Hardy,  (g)  where 
the  defence  to  a  claim  under  a  codicil  to  the  testator's  will  was,  that 
•the  codicil  was  a  forgery ;  an  objection  was  made  to  the  receipt  of 
evidence,  offered  by  the  plaintiff  of  declarations  by  the  testator,  that 
he  intended  the  lessor  of  the  plaintiff  should  have  the  property.  But 
Littledale,  J.,  thought  the  \leclarations  of  the  testator  were  admissible 

4 

(o)  Habbard  «.  Alexander,  3  Ch.  D.  ertson  v,  Dtinn,  2  Mnrph.  188.    But  see 

788 ;  see  also  Doe  t^  Striddand,  8  G.  B.  as  to  fraad  and  undue  influence  the  dise 

724.]  of  Boylan  «.  Meeker,  4  Dntch.  276.    See 

6.  The  rule  b  well  established,  although  also  Gawthom  «.  Haynes,  24  Mo.  286 ; 

It  is  rather  one  at  probate  than  of  coTuirue-  Bates  v.  Bates,  27  Iowa  110.    But  not  to 

tunif  that  parol  eyidenoe  inadmissible  to  show  by  the  declarations  of  the  testator 

explain  a  will  may  be  admitted  to  show  that  he  had  been  compelled  by  fear  to 

fraud  in  its  execution,  Heam  v.  Boss,  4  make  the  will  and  now  verbally  revoked 

Barring.  46 ;  Webb  v.  Webb,  7  Mon.  626 ;  it,  Jackson  v.  Kniffen,  2  Johns.  81 ;  see, 

-Collins  V.  Hope,  20'Ohio  493 ;  1  Bed£  on  too,  Lewis  v.  Lewis,  2  Watts  &  a  466 ; 

Wills  608,  et  seg.  /  or  a  mistake  (under  Means  v.  Means,  6  Strobh.  167 ;  Hayes  ft, 

the  issue  of  demtamtvelnm),  Beel  v.  Beel,  West,  87  Ind.  21 ;  Harring  «.  AUen,  26 

1  Hawks  248;  McAllister  v.  Butterfield,  Mich.  505. 

51  Ind.  25;  Grimes  v.  Harmon,  85  Ind.  [(p)  8  T.  B.  147.        , 

198 ;  or  to  show  that  testator  intended  (q)  1  Moo.  &  B.  625.] 
for  a  will  what  was  a  deed  in  form,  Bob- 
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to  show  his  intentions  where  the  defence  was  either  fraq^,  drcomven* 
tion,  or  forgery.] 

Another  illustration  of  the  principle  occurs  in  the  case  suggested  bj 
ProtniM  hy  Lord  Eldon  in  Stickland  «•  Aldridge,  (r)  '^  of  an  estate 
totajtator  em-  Suffered  to  descend^  the  owner  being  informed   hy  the 


heir,  that,  if  the  estate  is  permitted  to  descend^  he  wiU 
make  a  provision  for  the  mother,  wife,  or  any  other  person,  there  is^ 
no  doubt  equity  would  compel  the  heir  to  discover  whether  he  did 
make  such  promise.  So,  if  a  father  devises  to  the  youngest  son,  wha 
promises  that;  if  the  estate  is  devised  to  him,  he  will  pay  X10,000  to 
the  eldest  son,  equity  would  compel  the  former  to  discover  whether 
that  passed  in  parol ;  and,  if  he  acknowledged  it^  even  praying  tbe 
benefit  of  the  statute,  he  would  be  a  trustee  to  the  value  of  £10,000/'^ 

And  it  is  dear  that,  in  such  a  case,  (and  this,  indeed,  is  the  *point 
which  is  chiefly  material  here,)  if  the  trust  were  denied  by  the  heir  or 
devisee,  it  might  be  proved  aUrmde.  (s) 

It  seems,  too,  that  parol  evidence  is  admissible  for  the  purpose  of 
Pwoi  eTidmoe  i^buttiug  a  resulting  trust  ;7  as  in  such  case,  it  does  not 
Jl^jJI^^IJ^^  contradict  the  will,  its  effect  being  to  support  the  legal 
iDfftniic  ^£^^  ^£  ^Q  devisee  against,  not  a  trust  expressed,  (for  that 

would  be  to  control  the  written  will,)  but  against  a  mere  equity  arising 
by  implication  of  law.  {{) 

On  the  same  principle,  parol  evidence  was,  under  the  old  law,  admis* 
sible  to  support  the  claim  of  an  executor  (now  taken  away  by  statnte 


(r)  9  Yes.  519.    See  also  Dnkeford  v.  admiaBible  to  establiah  a  trost^  e.  ^hj 

Wilkes,  3  Atk.  539.  means  of  promises  made  bj  the  devisee 

(s)  See  Oldham  t^  Litchfield,  2  Yem.  to  the  testator.    Colgate  D.  OwiQg's  Cue, 

606 ;  [Podmore  v.  Gmming,  .7  Sim.  644 ;  1  Bland  370 ;  Collins  «.  Hope^  20  Ohio 

Tee  V.  Ferris,  2  K.  A  J.  357 ;  Chester  «.  493 ;  Jones  v.  McEee,  3  Penna.  St  496 ; 

Urwick,  23  Beav.  407 ;  Probj  «.  Landor,  Gaollaher  t^  Ganllaher,  5  Watts  200.  Bat 

28  Beav.  604 ;  M'Cormick  v.  Ghtjgan,  L.  parol  evidence^  going  to  ahov  that  thd 

B.,  4  H.  L.  82 ;  Norris  «.  Fraser,  L.  B.,  will  was  made  with  the  knowledge  and 

16  Eq.  318.]  assent  of  A,  who  declared  his  intention 

7.  See  Mann  v.  Mann,  1  Johns.  Ch.  of  canying  oat  its  provisions,  will  not  es- 

234;  Sb  C,  14  Johns.  9;  Botsford  v.  Barr,  tablish  a  binding  contract  to  charge  the 

2  Johns.  Ch.  416 ;  Steere  v,  Steere,  5  estate  of  A  with  a  trust  in  &vor  of  C 

Johns.  Ch.  1;  Jackson  «.  FeUer,  2  Wend.  Whitridge  «.  Parkhnrst,  20  Md.  62.    Nor 

465 ;  Iddings  «.  Iddings,  7  Serg.  A  R.  is  it  competent  to  prove  bj  the  testator's 

111 ;  Billingslea  «.  Moore,  14  Ga.  370 ;  declarations  that  he  intended  a  devise  to 

Love  «.  Bachanan,  40  Mks.  758 ;  Fits-  A,  to  be  for  the  benefit  of  R    Weston  «. 

Patrick  «.  Fitspatrick,  36  Iowa  674.    See  Foster,  7  Mete.  297. 
also  Mr.  CHara's  note  in  Wigram  on       (<)  Mallabar  «.  Mallabar,  Cu.  t  lUb. 

Extr.  £v.  274.    Parol  evidence  is  also  79. 

[*416] 
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1  Will.  IV.,  c,  40)  to  the  undisposed -of  residue  of  a  testator's  personal 
-estate,  against  the  presumption  in  favor  of  the  next  of  kin  created  hj 
a  legacy  to  the  executor,  (u)  Such  evidence  may  also  be  adduced  to 
Tepel  the  presumption  [as  distinguished  from  an  express  declara- 
tion (^)j  against  double  portions ;  iu  other  words,  to  show  that  a  legacy 
by  a  parent  to  his  child  was  intended  not  to  be  (as  the  general  rule 
would  make  it)  a  satisfaction  of  a  portion  previously  due  to  such  child 
by  the  testator,  or  that  a  subsequent  advancement  to  the  child  was  not 
to  be  (as  it  would,  according  to  the  general  doctrine)  a  satisfaction 
fentire  or  partial,  according  to  its  amount,  (y)]  of  a  legacy  to  such 
child,  {z)  [In  all  these  cases,  where  parol  evidence  is  admissible  to 
repel  the  presumption^  counter  evidence  is  also  admissible  in  support 
of  it ;  the  evidence  on  either  side  being  admissible,  not  for  the  purpose 
of  proving,  in  the  first  instance,  with  what  intent  the  writing  was  made^ 
but  simply  with  the  view  of  ascertaining  whether  the  presumption,  which 
the  law  has  raised,  is  well  or  ill-founded,  (a)  But  evidence  in  support 
of  die  presumption  is  not  admissible,  unless  evidence  to  rebut  it  has 
been  first  admitted ;  still  less  is  evidence  admissible  to  create  a  pre- 
sumption not  raised  by  the  law ;  in  the  former  case  it  is  unneces- 
sary ;  (&)  and  in  both  cases  its  effect  would  be  to  contradict  the  appar- 
ent meaning  of  the  will,  (o)]  It  is  clear,  also,  that  parol  evidence  is 
4idmis8ible  to  prove  the  fact  that  the  testator  intended  to  place  himself 
in  loco  ^parentis  towards  a  legatee,  who  was  not  his  child ;  (d)  [or  to 
|)rove  that  gifts  have  been  made  to  the  legatee  by  the  testator  in  his 
lifetime,  and  that  they  were  of  a  natare  to  bring  them  within  the 
equitable  presumption,  {e)  or  within  the  terms  of  an  express  declara- 
tion contained  in  the  will,  (/)  that  advancements  should  be  in  satis- 
faction of  legacies.  And  for  this  purpose  contemporaneous  declara- 
tions of  the  testator's  intentions  are  admissible;  since  the  rule  which 
would  exclude  them,  if  the  intention  had  been  committed  to  writing, 
^oes  not  apply.] 

(«)  See  1  Bop.  Leg.  by  White  337.  (e)  HaU  «.  HUl,  1  D.  <&  War.  94;  Lee 

ISeeus  since  the  act»  Love  v.  Qaie,  8  v.  Pain,  4  Hare  216 ;  Palmer  v.  Newell, 

^Beav.  474.  20  Beav.  39.] 

(x)  Smith  V,  Conder,  9  Ch.  D.  170.  {d)  Powys  v.  Manfield,  3  My.  A  C  369. 

(y)  Pym  «.  Lockyer,  6  My.  &  C.  29.]  [(e)  Eoeewell  v.  Bennett,  8  Atk.  77 ; 

(f )  1  ilop.  Leg.  by  White  338.  Kirk  v.  Eddowes,  8  Hare  609 ;  Twining 

-   [(o)  Kirk  V,  Eddowea,  3  Hare  617.  v.  Powell,  2  CoU.  262. 

(6)  Kirk  v.  Eddowes,  3   Hare   620;  (/)  Whateley  v.  Spooner,  8  E.  <&  J* 

White  V,  WUliams,  3  Ves.  &  B.  72.  642 ;  M'Clure  v.  Evans,  29  Beav.  422. 

[*417] 
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Betprniog^  however,  to  the  general  rale,  it  is  clear  that  parol  evi- 
OcMMtmottcm  dence  of  the  actual  intentioD  of  a  testator  8  is  inadmissible- 
eooed  by  imnI  for  the  purpose  of  controlling  or  influencing  the  oonstmc- 
iuaiintMiUo&.    tlon  of  the  written  will,  the  language  of  which  must  be- 

8.  As  to  the  inadmiflBibility  of  parol  ovemiled;  see  %9^) ;  or  thai  ** proper^" 

pzoof  of  the  testator's  MeniioM,  see  Bob-  was  intended  to  indade  only  pemmal  and 

inson  «.  Bishop,  23  Ark.  378 ;  Avery  v,  not  reed  property,  Wheeler  «.  Dunlap^  IS- 

Chappel,  6  Conn.  270 ;  Canfield  v.  Bost-  B.  Mon.  292 ;  or  that  a  remainder  to  A's 

wick,  21  Conn.  550 ;  Wiley  v.  Smith,  8  children,  B  and  G,  was  intended  for  all 

Qa.  551 ;  Williains  «.  Mdntyre,  8  Ga.  34;  his  children,  indnding  others^  Osborne 

Allen  V,  Van  Mater,  1  Mete.  (Ey.)  204;  «.  Yamey,  7  Mete  301;  or  by  testator'^ 

Long  V.  Davall,  6  B.  Mon.  219 ;  Stephen  declarations  that  a  gift  to  A  and  his  wife^ 

V,  Walker,  8  B.  Mon.  600 ;  Mitchell  v.  and  the  survivor  of  them,  was  intended 

Walker,  17  B.  Mon.  61;  Weston  v.  Foster,  to  give  A  a  fee  simple,  Fairar  v.  Ayies^ 

7  Meto.  297 ;  Armistead  v.  Armistead,  32  5  Pick.  407 ;  or  that  a  direction  to  ex- 

Qa.  597;  C^rooker  «.  Crocker,  11  Pick,  ecators  to  provide  a ''handsome  support** 

252 ;  Johnson  v.  Johnson,  18  N.  H.  594 ;  for  A  and  B,  was  intended  only  for  the 

Yard  v.  CSarman,  Penn.  (N.  J.)  936 ;  Jack-  case  of  their  other  means  &iling,  Crocker 

son  V.  Sill,  11  Johns.  201 ;  Kelly  v.  Kelly,  v.  Crocker,  11  Pick.  252 ;   or  that  by  a 

25  Penna.  St.  460 ;  McKay  v.  Hagos,  6  trust  until  the  charter  of  a  certain  bank 

Watts  345 ;  Comfort  «.  Mather,  2  Watts  expire,  was  meant  until  the  original  char- 

&  S.  450 ;  Gkinnaway  v.  Tarpley,  1  Coldw.  ter  expire,  Barrett  v,  Wright,  13  PidL. 

(Tenn.)  572 ;  Den  v.  Van  Cleve,  4  Wash.  45 ;   or  what  testator  intended  by  the 

C.  C.  262;  Bradley  v.  Bradley,  24  Mo.  word    ''heirs,"    Love  v.  Buchanan,  4<V- 

811;  Coffin  v.  Elliott,  9  Bich.  £q.  244;  Miss.  758;  or  by  the  word  **  expenses,'^ 

Dnrant  v,  Ashmore,  2  Bich.  184 ;  Ralston  as,  for  instance,  that  he  caused  the  word 

V.  Tel£&ir,  2  Dev.  £q.  255 ;  Judy  v.  Wil-  *'Jmeral,"  before  "  expenaes,"  to  be  omit- 

liams,  2  Ind.  449 ;  Field  v.  Eaton,  1  Dev.  ted,  in  order  that  the  word  might  cover 

Eq.  283 ;    Doe  v.  Kinney,  3  Ind.  50 ;  also  expenses  of  settlement  of  the  estate,. 

Bradley  v.  Bradley,  24  Mo.  311 ;  Fits-  Matter  of  Haines,  4  Halst.  Ch.  506 ;  or 

patrick  v.  Fitipatrick,  36  Iowa  674.    See  that  the  intention  was  to  give  tao-thirda 

ako  1  Bedf.  on  Wills  594^  et  aeq.    It  is  where  the  will  gave  one,  Jones  v.  Jones, 

not  admissible  to  prove  by  parol  that  the  2  Beas.  236 ;  or  that  it  was  intended  to- 

testator,  by  a  provision  that  a  bequest  include  HUgUmaU  children  in  the  word 

should  vest  abeolutely  in  his  daughters  children,  Heater «.  Van  Auken,  1  MoOsrt. 

and  their  heirs,  intended  to  create  a  sepa-  160 ;  Gkirdner  v.  Heyer,  2  Paige  11 ;  or 

rate  estate  in  them,  Johnson  v,  Johnson,  stepchildren,  Fowke  v.  Kemp,  5  Harr.  Si 

32  Ala.  637 ;  nor  that  he  intended  to  in-  J.  135 ;  or  to  include  in  a  gift  to  three 

dude  grandchildren  in  a  gift  to  children,  daughters  the  son  of  a  deceased  (fourth) 

Willis  «.  Jenkins,  80  Ga.  169 ;  Mordecai  daughter,  Brokaw  v.  Peterson,  2  McCaiC 

V.  Boylan,  6  Jones  Eq.  365;    nor  that  194;  Keitter  v.  Fox,  6  Whart  99;  or  ta 

doves  were  not  intended  to  be  included  in  charge  legacies  on  the  land  devised,  Mas- 

a  general  bequest  of  testator's  movable  saker  v.  Massaker,  2  Beas.  264 ;  Leigh  v. 

4^eets,  Humble  v.  Humble,  3  A.  K.  Marsh.  Savidge,  1  McCart  124  (in  this  case  a 

126 ;  nor  tqjiprove  that  testator  intended  a  distinction  was  made  between  testators 

bequest  to  a  debtor  to  be  a  satisfaction  of  dec2ara(Mmi  and  the  dreumsUmces  of  ikta 

the  debt.  Cloud  v.  Clinkinbeard,  8  B.  Mon«  property,  the  latter  being  held  admissible 

397  (but  this  case  must  be  considered  to  be  and  the  former  not) ;  Andress  v,  WeUer^ 
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interpreted  aooording  to  its  proper  aooeptation^  or  with  as  near  aa 
approach  to  that  acceptation  as  the  context  of  the  instrument  and  the 

state  of  the  circumstances  existing  at  the  time  of  its  execution  (wluch^ 

2  €b.  Oh.  (N.  J.)  604.  The  distinction  Hamph.  (Tenn.)  272;  Weatherhesd  v. 
above  noted  in  Leigh  v.  Savidge  is  made  Baskerrilley  11  How.  829 ;  or  childcen 
also  in  Van  Winkle  v.  Van  Hoaten,  2  Or.  and  grandchildren,  Hanison  v.  Morton,  2 
Ch.  (N.  J.)  172 ;  Pazson  v.  Potts,  2  /Gr.  Swan  (Tenn.)  461 ;  or  that,  hj  a  gift  ex- 
Gh.  (N.  J.)  313 ;  Dey  v.  Dey,  4  C.  E.  Gr.  presslj  in  lien  of  dower,  testator  did  not 
(N.  J.)  137 ;  Puller  v.  Poller,  3  Rand,  intend  to  har  dower  in  after-acqaired 
8&  To  the  same  effect,  as  to  chaiging  property,  although  a  ktter  of  testator's  to 
legacies  on  land,  see  Tole  v.  Hardy,  6  that  effect  was  found  with  the  will,  Cha- 
Cow.  333.  But  it  is  held,  m  Myers  v.  pin  V  Hill,  1  R  I.  446 ;  or  that  testator 
Eddy,  47  Barh.  263,  that  extraneous  cir-  intended  to  give  only  a  life  estate,  Mc- 
cumstances  are  only  admissihle  to  prove  Gray  «.  lipp,  35  Ind.  116 ;  or  that  by  a 
such  intention  in  case  of  latent  ambiguity,  bequest  of  a  slave  named  ''  Aaron,''  testa- 
Bo  parol  evidence  to  show  an  intention  tor  meant  a  slave  named  "  Lamon,'' 
on  the  part  of  the  testator  to  execute  a  Barnes  v.  Snivens,  5  Ired.  Eq.  392.  In 
power  by  his  will  was  held  admissible  in  this  case  it  was  said  by  BufSn,  0.  J. : 
the  way  of  circumstances  of  property,  "  There  is  no  ambiguity  as  there  would 
<Sec.,  but  not  of  declarations  of  the  testa-  be  if  there  were  two  Aarons,  when  it 
tor,  White  v.  Hicks,  33  N.  Y.  383.  And  would  be  admissible  to  show  which  of  the 
parol  evidence  (as  to  character  of  the  two  was  meant.  But  here  the  attempt  is 
land  devised)  is  inadmissible  to  show  to  show  that  testator  did  not  mean  any 
that  it  was  testator's  intention  to  give  a  Aaron  at  all,  but  meant  Lamon,  a  differ- 
fee  simple,  Charten  v.  Otis,  41  Barb.  525;  ent  person  altogether.".  But  parol  evi- 
or  .to  contradict  the  legal  presumption  of  dence  has  been  held  admissible  to  show 
revocation  in  certain  cases,  Adams  v.  that  advancements  made  by  a  testato.r 
Winne,  7  Paige  97 ;  or  that  it  was  the  subsequent  to  his  will  were  not  intended 
testator's  intention  that  the  heirs  of  D  by  him  to  satisfy  tlie  provision  in  the 
should  together  take  one-fourth  (instead  will,  May  v.  May,  28.  Ala.  141 ;  Bogers 
of  each  one-fifth)  in  a  gift  to  A,  B,  C  and  v.  French,  19  Ga.  316 ;  Oendening  v.  Cly- 
the  heirs  of  D,  t.  e.,  E  and  F,  Bunner  v.  mer,  17  Ind.  155 ;  Hine  v.  Hine,  39  Barb. 
Storm,  1  Sandf.  Gh.  357 ;  or  to  show  that  507 ;  or  to  show  that  certain  notes  taken 
the  testator  considered  certain  land  to  be-  by  the  testator  were  given  for  advance- 
long  to  him,  and  intended  it  to  pass  by  a  ments  made  by  him,  ^olan  v.  Bolton,  25 
general  devise,  Miller  v.  Springer,  70  Ga.  352 ;  Tillotson  «.  Bace,  22  K.  Y.  122 ;; 
Penna.  St  269 ;  or  that  the  testator  had  or  where  a  bequest  of  money  was  made 
declared  his  intention  to  die  intestate,  as  to  executors,  to  be  used  and  disposed  of , 
evidence  of  a  revocation,  Lewis  f.  Lewis,  by  them  according  to  verbal  instructions 
2  Watts  &  S.  455 ;  or  what  the  testator  given  them,  to  show  what  those  instruc- 
intended  as  to  the  powers  under  a  trust  tions  were,  Gagney  v.  O'Brien,  83  Dl.  72 ; 
erected  by  his  will.  Woodman  v.  Good,  or  to  show  that  certain  of  his  children 
6  Watts  &  S.  169;  or  that  testator  in-  were  intentionally  omitted  in  his  will, 
tended  A's  son  to  take  a  gift  "  to  A,  her  Ramsdill  v.  Wentworth,  101  Mass.  125 ; 
heirs  and  assigns,'*  in  case  of  A's  death  Buckley  v.  Gerard,  123  Mass.  8 ;  Wilson 
before  the  testator.  Sword  v,  Adams,  3  v.  Foster,  6  Mete.  400 ;  Lorieux  v.  Kellar, 
Yea.  34 ;  or  that  only  wna  were  intended  5  Iowa  196.  (But  thia  ru)e  is  different  in 
by  "  children;*  Weatherhead  v.  Sewell,  9  Rhode  Island— Ghaoe  v.  Ghaoe,  6  B.  I. 
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as  we  shall  presently  dee,  forms  a  proper  subject  of  inqoirj,)  will 
admit  of.  No  word  or  phrase  in  the  will  can  be  diverfed  from  its 
appropriate  subject  or  object  by  extrinsic  evidence,  showing  that  the 
testator  commonly,  (g)  much  leas  on  that  particular  occasion,  (A)  used 
the  words  or  phrase  in  a  sense  peculiar  to  himself,  or  even  in  any  gen- 
eral or  popular  sense,  as  distinguished  from  its  strict  and  primary 
import. 

Thus,  in  Doe  d.  Brown  v.  Brown,  (t)  it  was  held  that  a  devise  """of 
"  Copyhold"  copyhold  lands  could  not  be  extended  to  freeholds,  by  the 
fiSehSd«*by *^  productiou  of  cvidcncc  showing  that  the  testator  had  so 
parol  evidenoe.  described  them  in  a  deed  executed  by  him,  the  will  itself 


407;   Miflsoori— Bradley  v.  Bradley,  24        [(^)  See  per  Parke,  B.,  Shore  tnWi 

Mo.  811 ;  Califomia-^Estate  of  Garraud,  9  CI.  &  Fin.  558 ;  Groslej  v.  dare,  3  8w. 

85  Cal.  386 ;)  or  that  one  child's  name  820,  n. ;  Millard  v.  Bailey,  L.  R,  1  Eq. 

was  omitted  by  mistake,  Geer  v.  Winds,  878. 

4  Desaus.  85.  So  an  intention  on  the  (h)  Mounsey  v.  ^lamire,  4  Kdss.  384 ; 
])art  of  the  testator  to  evade  a  statute  Green  v.  Howard,  1  R  C.  C.  31 ;  Strode 
against  manumission  may  be  proved  by  v,  Bussell,  2  Vem.  625 ;  Barrow  «.  Meth- 
parol,  Smith  wick  v,  Evans,  24  Ga.  461 ;  old,  1  Jur.  (K.  S.)  994 ;  Enight «.  Knight, 
Cobb  V.  Battle,  34  Ga.  458.  So,  too,  an  2  Gif.  616,  is  contra;  but  the  role  as 
intention  that  a  legacy  to  a  debtor  should  stated  in  the  text  is  firmly  settled.]  Ob- 
be  a  discharge  of  the  debt  or  otherwise,  serve  that  the  rule  supposes  the  ezisteiioe 
Gilliam  v.  Chancellor,  43  Miss.  437 ;  Gil-  oian  appropriate  subject  or  object;  other- 
liam  V,  Brown,  43  Miss.  641 ;  Williams  v.  wise  it  should  seem  evidence  would  be 
Crary,  8  Cow.  246 ;  4  Wend.  443 ;  Stagg  admissible  of  the  testator  having  com- 
V.  Beekman,  2  Edw.  89 ;  (whether  testa-  monly  described  the  object  (and  why  not 
tor's  declarations  are  admissible  for  that  the  subject  also?)  by  the  terms  used  in 
purpose,  quoeref  Eaton  v,  Benton,  2  Hill  the  will.  [Lee  v.  Pain,  4  Hare  251, 
(N.  Y.)  576 ;)  Zeigler  v.  Eckert,  6  Penna.  post;  Douglas  v.  Fellows,  Kay  118.] 
8t  18;  Holmes  v.  Holmes,  36  Vt  525;  (t)  11  East  441.  See  Hughes «.  Turner, 
Hopkins  v.  Holt,  9  Wis.  206.  And  in  3  My.  &  E.  666,  where  Sir  C.  Pepys,  M. 
Brown  V,  Dysinger,  1  Bawle  408,  parol  B.,  held  that  a  revoked  will  could  not  be 
evidence  was  admitted  to  show  that  only  looked  at  for  the  purpose  o?  influencing 
personal  property  was  intended  by  a  gift  the  construction  of  the  subsequent  nnre- 
of  *'  any  wrtfdy  property  which  God  hath  voked  instrument.  [See  also  M'Leroth 
been  pleased  to  give  me ;"  or  to  show  v.  Bacon,  5  Ves.  165 ;  Bandall  v.  Daniel, 
whether  gold  or  Confederate  States  paper  24  Beav.  193.  But  in  In  re  Feltham's 
was  intended  by  a  legacy  in  "dollars,"  Trusts,  1  K.  &  J.  532,  on  a  bequest  to 
Elder  v.  Ogletree,  36  Ga.  64.  In  the  fore-  **  Thomas  Turner,  of  Kegency  Square, 
going  eniuneration  of  cases  relating  to  Brighton,"  the  feicts  being  that  there  was 
parol  evidence  of  intention  of  testator,  no  a  James  Turner  of  B^ency  Square,  sur- 
notice  is  taken  of  the  large  class  of  cases  geon,  and  a  Bev.  Thomas  Turner,  of 
where  there  is  a  latent  ambiguity,  and  Daventry,  both  nephews  of  testatrix's 
such  evidence  is  admitted  to  identify  the  husband ;  an  old  will  containing  a  bequest 
perwn  or  thing  designated.  As  to  these  to  **  Thomas  Turner,  of  Begency  Square, 
cases,  see  tn/ro.  Brighton,    Surgeon,"    was    admitted    to 
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fumisliing  no  distinct  indication  that  the  testator  meant  to  give  what 
was  conveyed  by  the  deed,  and  there  being  copyhold  lands  to  satisfy 
the  devise. 

So,  iu  Doe  d.  Chichester  v.  Oxenden,  (k)  (which  is  a  leading  aathority,) 
where  a  testator  devised  his  *' estate  of  Ashton,  in  the  Bxtent  ©r  •••^ 

tate  of  ABotoa 

county  of  Devon  :*'  and  evidence  was  adduced  to  show  not  eniamd 

^  '  •     •         •  ^3^  extrinno 

that  the  testator  was  accustomed  to  distinguish  by  the  «vid«>Me. 
appellation  of  his  '^  Ashton  estate'^  the  whole  of  his  maternal  estate, 
including  property  in  several  contiguous  parishes ;  the  Court  of  C.  P. 
notwithstanding  this  evidence,  held  that  only  the  premises  in  the 
manor  of  Ashton  passed;  Sir  James  Mansfield  observing,  that  this 
would  give  the  will  an  efiectual  operation,  and  herein  the  case  differed 
from  all  others  in  which  such  evidence  had  been  received:  for  in 
them,  without  it,  the  devise  would  have  had  no  operation ;  and  it  was, 
he  said,  safer  not  to  go  beyond  the  line.  This^ecision  was  affirmed 
in  D.  P.  on  the  unanimous  opinion  of  the  judges ;  (Z)  and  the  principle 
of  it  has  been  since  repeatedly  recognized.  Thus,  in  Doe  d.  Browne 
r.  Greening,  (m)  the  Coort  of  K.  B.,  on  its  authority,  rejected  evidence 
offered  to  show  that,  under  a  devise  of  lands ''  ai  Coscomb,''  it  was 
intended  to  include  lands  near  Coscomb. 

So,  in  Doe  d.  Tyrrel  «.  Lyford,  (n)  where  the  testator  devised  lands 
at  Sutton  Wick,  in  the  parish  of  Sutton  Courtney,  irAicA  Ooiutractioii 
ht  purchaaed  of  S.,  the  same  court  would  not  allow  it  to  be  ^SSa^S^JSaijL 
proved  by  extrinsic  evidence  that  he  intended  to  include'  ^t«n^ 
certain  pieces  of  ground  not  in  the  hamlet  of  Sutton  Wick,  but  parcel 
of  the  estate  purchased  of  S.,  and  in  the  parish  of  Sutton  Courtney. 

Again^  in  Doe  d.  Preedy  v,  Holton,  (o)  where  a  testator  devised  to 
A  his  messuage  or  tenement  in  Swalclifle,  wherein  he  (the  testator) 
then  resided,  with  the  offices,  outhouses,  bams,  stables,  and  other 

prore  the  tact  that  the  teetatrix  always  have  settled  a  point  left  in  douht  hy 

called  the  surgeon  Thomas.    From  that  Whitbread  v.  May,  2  B.  A  P.  598. 
fact  the  court  inferred  that  the  actual  will        [(Q  4  Dow  65.] 
<  which   was   not   strictly  applicable  to        (m)  3  M.  A  SeL  171.    [See  also  Eyans 

•either  claimant,)  erred  in  the  name  and  «.  Angell,  26  Beay.  202.    But  as  to  the 

not  in  the  descripUon.    ''BuV  said  the  meaning  of  "at,"  see  Homer  v.  Homer,  8 

V.  C, ''  I  cannot  rely  on  the  circumstance  Ch.  D.  758.] 

that  she  therein  (t.  e.  in  the  old  will)        (n)  4  M.  <&  Sel.  550.    [As  to  Gollison 

gave  him  a  legacy."     The  distinction  «.  Girling,  4  My.  &  C.  63,  9  a.  &  Fin.  88, 

appears  to  have  been  overlooked  in  In  re  see  Wigr.  Wills,  43  and  48,  n.,  4th  ed.] 
Gregory's  Settlement,  6  N.  B.  282.]  (o)  5  Nev.  &  M.  391,  4  Ad.  &  EIL  76. 

(k)  8  Taunt  147.    This  case  seems  to 
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edifioe9  cmd  buUdinffa,  yards  and  gardens  to  the  same  a/^oining^  and  all 
the  several  closes  or  inclosed  grounds,  pieces  and  parcels  of  groand, 
called  and  known  by  the  several  names  of  '^  Cow-house/'  &c,  with  the 
appurtenauoes,  part  of  the  farm  and  lands  then  in  his  own  occupation, 
&C.  Aud  he  devised  to  B  all  other  his  hereditaments  in  Swaldiffe 
(except  what  he  had  before  devised  to  A).  The  question  was,  whether 
*the  devise  to  A  comprised  two  cottages  adjoining  the  messuage  in 
which  the  testator  resided,  and  which  he  had  separated  therefrom  by  a 
stone  wall,  and  let  off  to  tenants.  It  was  held,  that  the  cottages  in 
qaestion,  though  not  in  the  testator's  own  occupation,  passed  under  the 
devise  to  A  (it  being  considered  that  the  devise  was  not  confined  to 
what  was  in  the  testator's  own  occupation,)  and  that  evidence  of  the 
testator's  intention,  orally  declared  at  the  time  of  giving  instructions 
for  and  executing  his  will,  that  the  cottages  should  be  included  in  the 
devise  to  B,  was  inadmissible. 

,  And  it  may  not,  perhaps,  be  quite  superfluous  to  observe,  that  rela- 
Podftioaorrei*-  tivc  pronouus,  which  have  no  independent  force  or  siir* 

live  pronouns  *  ^  ^ 

^  to  bowled  nification,  but  whose  efifoct  depends  wholly  upon  the  poai- 
^»^^'  tion  which  they  occupy  in   the  instrument^  cannot,  by 

means  of  parol  evidence,  be  shifted,  so  as  to  relate  to  a  different  ante- 
cedent. Thus,  in  Castledou  v.  Turner,  {p)  where  a  testator  had  made 
dispositions  in  his  will  to  several,  and  but  two  women  were  mentioned 
throughout  the  whole  will,  viz.,  his  wife  and  his  niece,  and,  in  the 
latter  part  of  the  will,  a  particular  estate  was  devised  to  ^^her"  for 
and  during  her  natural  life — Lord  Hardwicke  refused  to  receive  parol 
evidence  for  the  purpose  of  showing  to  which  of  the  two  women  '^  her  '^ 
referred ;  the  offering  it  was  an  attempt  contrary  to  the  principles  of 
the  court,  because  it  would  tend  to  put  it  in  the  power  of  witnesses  to 
make  wills  for  testators.  And  he  held,  that,  though  ^^her"  was  a 
relative  term,  it  related  to  the  wife,  upon  the  ground  that,  throughout 
the  will,  in  other  places,  "  her  "  seemed  to  relate  to  the  wife,  (g) 

If,  however,  the  context  of  the  will  presents  an  obstacle  to  the  oon> 

Woida  may  be  struing  of  the  terms  of  description  in  their  strict  and  most 

^eS-'^muy  .  appropriate  sense,  a  foundation  is  thereby  laid  for  the 

Wnsirtency^  adniissiou  of  cvidcnce  showing  that  they  are  susceptible 

^*"  of  some  more  popular  interpretation,  which  will  reconcile 

[(p)  8  Atk.  257.]  tion,  aementson  «.  Gandj,  1  Kee.  309» 

(9)  Pftrol  evidence  is  also  inadmissible    post  ch.  XIV. 
for  the  purpose  of  raising  a  case  of  eleo- 
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them  widiy  and  give  full  scope  and  effect  to,  such  seemingly  repugnant 
context 

To  this  principle,  it  is  conceivedi  may  be  referred  the  important  case 
of  Doe  d.  Beach  r.  Earl  of  Jersey,  (r)  -where  a  testatrix,  after  reciting 
a  power  reserved  to  her  by  her  settlement,  on  her  marriage  with  G. 
Y«  P.,  devised,  subject  to  the  estate  for  life  of  her  husband  Devise  ortbe 

.  '         «#  Briton  Feny 

therein,  att  that  her  BrUon  Ferry  aiaJtej  with  all  the  «>t«te. 
moffwrs^  advowsons,  messuages,  buildings,  lands,  tenements,  and 
^hereditaments  thereto  belonging,  or  of  which  the  same  consisted. 
In  a  subsequent  part  she  added :  '^  Also  I  give  my  Penlline  Oastle 
estate,  which,  as  well  as  my  Briton  Ferry  estate,  is  situate,  lying,  and 
being  in  the  county  of  Glamorgan,"  &c.  [A  claim  was  laid  under 
this  devise  to  certain  lands  which  were  neither  in  the  parish  of  Briton 
Ferry  nor  in  the  county  of  Glamorgan,  but  in  a  parish  in  the  county 
of  Brecon.  It  appeared  by  special  verdict  that  the  Glamorganshire 
lands  contained  30,000  acres,  part  whereof  consisted  of  the  messuage 
and  lands  in  the  parish  of  Briton  Ferry,  comprising  the  whole  of  the 
parish ;  and  that  the  Brecon  lands  contained  4000  acres :  that  there 
were  six  advowsons,  of  which  the  advowson  of  the  parish  of  Briton 
Ferry  was  one,  and  one  manor,  and  one  undivided  sixth  of  another 
manor  in  Glamorgan,  and  thai  there  was  no  manor  of  Briton  Ferry. 
Objections  were  made  to  the  reception  of  certain  evidence,  consisting 
of  old  account-books,  in  which  was  the  following  entry:  *' Briton 
Ferry  estate  in  the  county  of  Brecon ; "  and  of  proof  that  the  lands  in 
question,  together  with  the  other  property,  had  all  gone  by  the  name 
of  the  Briton  Ferry  estate.  Abbott,  0.  J.,  delivered  the  opinion  of 
the  judges,  namely,  that  the  words  "  all  that  my  Briton  Ferry  estate,, 
with  all  the  manors,  &c.,'"  found  in  the  will  of  this  testatrix,  in  which 
mention  also  was  made  of  her  '^  Penlline  Castle  estate,"  denoted  a. 
property  or  estate  known  to  the  testatrix  by  the  name  of  her  Briton 
Ferry  estate,  and  not  an  estate  locally  situate  in  a  i)arish  or  township 
of  Briton  Ferry,  {s)  and  consequently  that  a  question  arising  upon  any 
particular  tenement  was  properly  a  question  of  parcel  or  no  parcel, 

(r)  1  B.  A  Aid.  550,  and  3  B.  A  Gr.  870.  Ferry,  for  the  testatrix  spoke  of  manoxi^ 

[(•)  The  same  case    had    previooslj  and  advowsons,  and  in  that  part  of  the 

been  before  the  Court  of  K.  B.  on  a  some-  estate  there  was  no  manor  and  only  one 

what  different  point;  and  there  Bayley,  advowson:    the  devise,  therefore,  must- 

J.,  said  it  was  clear  that  the  devise  could  extend  to  the  whole  of  the  Briton  Ferry 

not  be  confined  to  that  part  of  the  estate  esfate ;  1  B.  &  Aid.  558. 
which  was  urithin  the  parish  of  Briton 
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and  they  therefore  thought  the  several  matters  offered  to  be  proved 
and  given  in  evidence  on  the  part  of  the  defendant  were  admissible 
and  ought  to  have  been  received.  However  J  oa  account  of  an  imper- 
fection in  the  special  verdict^  the  House  of  Lords  awarded  a  venire 
denovo. 

So,  in  Doe  d.  Grore  v.  Langton,  (Q  it  was  contended  that  the  words 
worda  "there-  " thcrcunto  belonging"  must  be  taken  in  their  primary 
inff."  sense,  the  consequence  of  which  would  be  to  exclude  the 

lands  in  question  by  reason  of  the  words  being  correctly  applicable  in 
every  particular  to  other  lauds.  But  the  Court  of  K.  B.  thought  that 
it  was  to  be  collected  from  the  face  of  the  will  itself,  that  *the  testator 
liad  not  usQd  the  disputed  words  in  their  primary  sense,  (u)  and  held 
that  extrinsic  evidence  was  therefore  admissible  to  show  in  what  sense 
he  had  used  them.  Lord  Tenterden,  C.  J.,  in  delivering  the  judgment 
of  the  court  said,  '^  The  extrinsic  facts  in  this  case  leave  no  room  to 
doubt  that  the  testator  intended  his  newly-acquired  property  to  pass 
by  his  will  as  part  of  his  Barrow  estate ;  but,  nevertheless,  it  cannot 
pass  unless  that  meaning  can  be  collected  from  the  will  itself;  and 
there  are  two  clauses  in  the  latter  part  of  the  will  which  appear  to 
manifest  tliat  intention,  and  to  be  sufficient  to  authori2«  us  to  put  such 
a  construction  on  the  words  therewnio  bdonging  as  will  accord  with  and 
give  effect  to  that  intention."] 

And  here  it  may  be  observed,  that  if  a  testator  make  his  will  in  a 
A«(o  trans-  foreign  language,  or  introduce  therein  certain  terms  or 
^^Q?iMo?-  characters  which  are  not  understood  by  the  court,  recourse 
iar  oharaoten,  ^^^  j^  -^^A  to  pcrsons  convcrsaut  with  the  subject,  for 
the  purpose  of  translating  the  will,  or  deciphering  the  characters,  {x) 
-«nd  ezpiAin-  [And  whcrc  ,the  testator  makes  use  of  words  which  in 
teSuSoia^  their  ordinary  sense  are  intelligible,  but  which  are  used 
**™*'  by  a  certain  dass  of  persons  to  whom    the  testator 

(t)  Stated  |KMt  ch.  XXiy.  of  a  sculptor,  applied  to   his   models. 

{«)  2  B.  A  Ad.  693.]  The  opinions  of  scalptois  and  persons 

(x)  Masters  v.  Masters,  1  P.  W.  421 ;  skilled     in     handwriting    difiered     on 

Gorman  v.  Morrell,  4  Ves.  769 ;  [Kell  v.  this  point ;    and   the   ultimate   oonda- 

Oharmer,  23  Beay.  195 ;  Clayton  «.  Lord  sion  of  Lord  Brougham  was,  that  the 

Nugent,  13  M.  &  W.  206,  per  Alderson,  formal  bequest  in  the  will  could  not  be 

B. ;]  (Goblet  o.  Beechey,  3  Sim.  24^  2  B.  revoked  by  an  imperfectly-expressed  and 

&  My.  624,  Wig.  Wills,  App.  doubtful  word  introduced  into  the  codicil. 

Meaning  of  contraction    used    by  An  attempt  was   made  to  explain  the 

testator. — ^In    the   last  case   the  ques-  testator's  meaning  by  the  evidence  of  a 

tion    was,    whether  the   word    "  mod.,'''  person  who  attested  his  will ;  but  this,  of 

•occurring   in   the  codicil   to    the    will  course,  was  inadmissible. 
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belonged,  (y)  or  in  a  certain  locality  where  he  dwelt,  {z)  in  a  peculiar 
sense,  parol  evidence  maj  be  given  to  show  the  fact  of  such  usage, 
unless  it  also  appears  on  the  face  of  the  will  that  the  testator  used  the 
word  in  its  ordinary  sense,  (jeilerally  speaking,  for  instance,  evi- 
dence would  be  admissible  to  show  that  the  word  dose  meant  the  same 
thing  as  farm  in  the  country  where  the  property  was  situate ;  but  if 
the  testator  has  in  another  part  of  the  will  used  the  word  closes  (in 
the  plural),  it  is  manifest  that  he  has  used  the  word  dose  in  its  ordinary 
sense  as  denoting  an  indosure;  and  then  such  evidence  is  not  admis- 
sible ;  for  that  would  be  to  contradict  the  words  of  the  will,  (a) 

*[Again,  the  testator  may  have  habitually  called  certain  persons  by 
peculiar  or  nicknames,  by  which  they  were  not  commonly 
known.  If  these  names  should  occur  in  his  will,  they 
could  only  be  explained  and  construed  by  the  aid  of  evidence,  to  show 
the  sense  in  which  he  used  them,  just  as  if  his  will  were  written  in 
cypher  or  in  a  foreign  language.  (6)  Thus,  in  Lee  v.  Pain,  (o)  a  testatrix, 
by  a  codicil  dated  in  1836,  '^had  bequeathed  to  Mrs.  and  Miss  Bow- 
den,  of  H.,  widow  and  daughter  of  the  late  Rev.  Mr.  Bowden,  £200 
each.''  The  l^acies  were  claimed  by  Mrs.  and  Miss  Washboume,  the 
widow  and  daughter  of  Mr.  D.  Washboume,  who  had  been  a  dissent- 
ing minister  at  H.  The 'evidence  proved  that  Mrs.  Washboume  was^ 
the  daughter  of  Mr.  Bowden,  who  died  leaving  a  widow,  which  latter 
died  in  1820;  that  the  testatrix  had  been  intimately  acquainted  with 
Mr.  Bowden,  and  with  the  claimants,  whom  she  had  been  in  the  habit 
of  calling  by  the  name  of  Bowden,  and,  on  the  mistake  being  pointed 
out,  had  acknowledged  it  Sir  J.  Wigram,  V.  C,  held,  that  the  evi- 
dence was  admissible,  and,  there  being  no  other  Mrs.  and  Miss  Bow- 
den, decreed  the  legacies  to  the  claimants.  (eQ] 

Though  it  is  (as  we  have  seen)  the  will  itself  (and  not  the  intention, 
as  elsewhere  collected)  which  constitutes  the  real  and  only  gtateof  ihcuat 
subject  to  be  expomded,  yet,  in  performing  this  office,  a  ^M?tobe^ 
court  of  construction  is  not  bound  to  shut  its  eyes  to  the  ••^•^ 


[(y)  dayton  v.  Gregson,  5  Ad.  A  Ell.  was   in    another   parish  was   generallj 

302;  Shore  v.  Wilson,  9  Gl.  &  Fin.  625.  reputed  to  be  in  the  parish  of  D. 

(s)  Per  Parke,  6.,  Bichardson  v.  Wat-  (a)  Bichardson  v.  Watson,  4  K  A  Ad. 

son,  as  reported  1  Nev.  A  M.  575 ;  Smith  799,  1  Nev.  St  Man.  676.     See  Wigr. 

V.  Wilson,  3  K  A  Ad.  72S ;  Anstee  «.  Wills,  pi.  119. 

Nelms,  1  H.  A  N.  225.    In  the  last  case,  {b)  Per  Lord  Abinger,  C.  B.,  Doe  •. 

the  devise  was  of  **  lands  in  the  parish  of  Hiscocks,  6  M.  &  Wels.  368. 

DV*  and  evidence  was  admitted  to  show  <c)  4  Hare  251. 

that  a  part  of  the  testator's  lands  which  (d)  See  also  Wigr.  Wills,  pL  65,  and  n. 
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state  of  facts  under  which  the  will  was  made ;  on  the  contraiy^  an 
investigation  of  such  facts  often  materially  aids  in  elucidating  the 
scheme  of  disposition  which  occupied  the  mind  of  the  testator.^     To 

9.  Eridenoe  as  to  the  condition  of  the  of  tlie  testator's  estate  or  other  eztrfnaie 

testator's  property ffamUy,  &c^  is  admissi-  circumstances,  in  order  to  ascertain  the 

ble  to  explain  a  lateiU  ambiguiUf.    Brain-  testator's   intention    to   charge   legacies 

«rd  V.  Gowdrej,  16  Conn.  10 ;  Bond's  Ap-  upon  real  estate  or  to  exonerate  the  per- 

pea],  31  Conn.  90 ;  Billingslea  9.  Moore,  sonalty,  the  authorities  are  hj  no  means 

14  Ga.  370 ;  Allen  9.  Van  Meter,  1  Mete,  agreed.    The  decided  weight  of  the  Eag^ 

(Ky.)  264;  Mitchell  v.  Mitchell,  6  Md.  lish  authorities  would  seem  to  be  against 

224 ;    Damall    v.   Adams,   13  B.  Mon.  it.    Stephenson  e.  Heathoote,  4  Eden  43, 

^3 ;   Eincaid  «.  Lowe,  Phill.  Eq.  41' ;  and  cases  cited,  note  (a) ;    Ancaster  «. 

Lowe  V.  Carter,  2  Jones  Eq.  377 ;  Morton  Mayer,  1  Bro.  C.  C.  466 ;   Bmmm^  «. 

«.  Perry,  1  Mete.  449 ;  Brown  v.  Salton-  Prothero,  3  Vesey  111 ;  AJdHdge  e.  Lord 

stall,  3  Mete  426 ;  Tucker  v.  Seamen's  WalUcourt,  1  Ball  A  B.  315 ;  Boodi  «. 

Aid  Soc,  7  Mete.  188 ;  McLeod  v.  Mc-  Blundell,  1  Mer.  154 ;  Parker  «.  Fean- 

Donnel,  6  Ala.  236 ;  Travis  v.  Morrison,  ley,  2  Sim.  <&  Stu.  592 ;  see,  also,  Tole  v. 

28  Ala.  494 ;  Lamb  v.  Lamb,  11  Pick.  Hardy,  6  Cowen  341.    Li  Stephenson  v. 

375;  Brown  «.  Thomdike,  15  Pick.  400;  Heathcote,  Lord  Keeper  Henley  said: 

Oilliam   v.  Chancellor,   43   Miss.  437 ;  '  The  intention  of  the  testator  must  be 

Wooten  «.  Redd,  12  Qratt.  196 ;  Waters  discovered  from  the  words  of  the  wiH  it- 

V.  Howard,  1  Md.  Ch.  Dec.  112 ;  Bich-  self,  and  not  from  extrinsic  circumstances, 

ards  V,  Miller,  62  III.  417  (to  show  whom  We  are  not  to  inquire  into  the  amount  of 

testatrix   considered   her   heirs-at-law) ;  the  personal  estate  to  know  whether  it  be 

Ooodhue  «.  Clark,  37  N.  H.  525 ;  Second  or  be  not  sufficient  to  pay  the  teSlaloi'a 

-Cong.  Soc.  V,  First  Cong.  Soc„  14  N.  H.  debts ;  because  that  would  be  to  establish 

327 ;  Trustees  v.  Peaslee,  15  N.  H.  327 ;  a  general  rule,  that  in  every  case  where 

Morgan  v.  Dodge,  44  N.  H.  255 ;  Halsted  the  personal  estate  is  insufficient,  it  must 

V.  Meeker,  3   C.  £.  Or.  (N.   J.)    136  be  presumed  to  be  the  testator^s  intention 

("where  there  is  any  doubt  on  the  face  to  charge  his  real  estate  with  the  pay- 

of  the  will,"  Zabriskie,  C.) ;  Van  Winkle  ment  bf  all  his  debts.    Besides  the  per* 

V.  Van  Houten,  2  Or.  Ch.  (N.  J.)  172 ;  sonal  estate  is  vague  and  uncertain,  and 

Paxson  «.  Potts,  2  G^.  Ch.  (K.  J.)  313 ;  subject  to  great  fluctuations ;  few  men 

Dey  «.  Dey,  4  C.  E.  Gr.  (N.  J.)  137 ;  know  what  their  personal  estate  is.'  And 

Brearley  v.  Brearley,  1  Stockt  21 ;  Leigh  in  the  comparatively  recent  case  of  Fsr- 

V.  Savidge,   1   McCart.  124;    White   e.  ker  v.  Feamley,  2  Sim.  A  Stuart  592;  the 

Hicks,  33  N.  Y.  383  (devise  shown  to  be  Vice  Chancellor  said, '  the  court  cannot 

in  execution  of  a  power,  by  the  fact  that  take  into  consideration  the  amount  of  the 

the  amount  bequeathed  greatly  exceeded  personal    estate.'    The   authorities   are^ 

the  testator's  private  property).     ^  in  however,  by  no  means  uniform.    In  Sla* 

construing  a  gift  to  wife  of  "  her  lawful  pleton  v.  Colville,  Forester  202,  which  is 

right  of  dower  out  of  my  estate,"  to  one  one  of  the  earliest  reported  cases  on  this 

share  of  both  real  and  personal  property,  subject,  the  question  was,  whether  the  tee- 

Adamson  v.  Ayres,   1    Halst  Ch.  349.  tator,  by  his  will,  had  charged  the  debts 

Chancellor  Qreen  uses  this  language  in  the  upon  the  real  estate  in  exoneration  of  the 

case  of  Leigh  e.  Savidge,  1  McCart.  131,  personalty.    The   single   question,   said 

above  cited:  "Whethei^  parol  evidence  Lord  Chancellor  Talbot,  for  the  judg- 

is  admissible  as  to  the  ftmount  and  nature  ment  of  the  court  is,  whether  the  per* 
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this  end^  it  is  obviously  essential  that  the  judicial  expositor  should 
place  himself  as  fully  as  possible  in  the  situation  of  the  person  whose 

wmal  eetato  shall  or  shall  not  be  liable  liamson  said:  'In  searching  for  the  in- 
to the  pajment  of  the  testator's  debts,  tention  of  the  testator,  we  are  not  conihied 
What  the  qutuUiym  of  the  debts  or  the  to  the  will  itself  bat  may  look  at  the 
amount  of  the  personal  estate  was  at  the  sitaation  of  the  property  disposed  of  and 
testator's  death,  does  not  appear ;  if  it  the  persons  taking  it'  These  cases  clearly 
did,  it  would  give  a  great  light  into  this  show  that,  by  the  coarse  of  adjadication 
matter.  He  thns  took  it  as  dear  that  in  this  state  apon  a  qaestion  of  intention, 
each  an  examination  could  be  gone  into,  parol  evidence  of  the  situation  of  the 
^though  he  declares,  in  the  same  opin-  property  disposed  o(  and  of  the  persons 
ion,  that  the  testator's  intent  must  govern,  taking  it,  is  admissible."  See,  too,  Irving 
and  that  intent  be  collected  from  the  will  v.  De  Kay,  9  Paige  522 ;  Smith  v.  Wyckoff, 
itself.  See  Ancaster  v.  Mayer,  1  Brown's  8  Sandf.  Ch.  77 ;  If  yers  «.  Eddy,  47  Barb. 
Ch.  Gas.  466 ;  Dyose  v.  Dyose,  1  P.  W.  305 ;  263,  where  the  admissibility  of  such  evi- 
Noel  V.  Noel,  12  Price  213.  But  what-  dence  is  limited  to  cases  of  latent  ambig- 
-ever  may  be  the  rule  of  evidence  else-  uity;  Dewitt  «.  Tates,  10  Johns.  156, 
where,  it  is  well  settled,  in  this  court  at  where  the  question  was  whether  a  gilt 
ieast,  that  such  evidence  is  admiasible.  was  cumulative  or  not  So  it  has  fre- 
In  Van  Winkle  v.  Van  Honten,  2  Qreen's  quenUy  been  admitted  in  cases  of  latent 
Oh.  B.  186,  Chancellor  Vroom,  in  regard  ambiguity  to  identify  the  penon  intended, 
to  the  rule  adopted  by  Vice  Chancellor  Ex  parte  Hombey,  2  Bntdf.  420,  or  the 
Leach  in  Pkrker  v.  Feamley,  said, '  this  t&ta^,  Bom.  Gath.  Orph.  Asylum  v.  £m- 
prinoiple  is  too  limited  to  be  practically  mons,  3  Bradf.  144;  but  evidence  of  the 
useful.' — '  In  ascertaining  the  intention  character  of  the  land  devised  is  Hot  «d- 
of  the  testator,  where  he  has  not  charged  missible  as  tending  to  show  that  the  tes- 
hifl  lands  explicitly  with  the  payment  of  tator's  intention  was  to  devise  a  fee,  Char- 
•debts  or  legacies,  we  must  be  governed  ten  v,  Otis,  41  Barb.  525.  See^  too,  Edens 
not  only  by  the  expressions  of  the  will,  v.  Williams,  3  Murph.  27 ;  Starling  v. 
but  the  situation  of  the  property  disposed  Price,  16  Ohio  St  29,  but  not  to  show  a 
of  and  the  person  taking  it'  In  White  v.  child  en  venire  intended  to  be  included  in 
Executors  of  Olden,  3  Qreeu's  Ch.  B.  362,  a  gift  to  ''  the  daughters  of  A  now  Hvmg  ;  " 
CSianoellor  Pennington  enumerates,  as  one  Vemor  v.  Henry,  3  Watts  393 ;  Brownfield 
of  the  grounds  of  his  opinion  for  charging  v.  Brownfield,  1 2  Pen  na.  St  136.  In  this  case 
the  legacies  upon  the  real  estate,  the  char-  Gibson,  C.  J.,  says :  "  To  remove  a  latent 
acter  of  the  legacies  and  the  relations  in  ambiguity  circumstances  indicative  of  the 
which  the  legatees  stood  to  the  testator,  state  of  the  testator's  affections  towards 
In  Adamson  v,  Ayres,  1  Halst  Ch.  B.  353^  the  object  of  his  bounty  or  the  relative 
upon  a  question  of  intention.  Chancellor  circumstance  of  his  connections  or  his 
Halsted  said: 'The  situation  of  the  estate,  acts  and  declarations  in  respect  to  the 
as  to  the  comparative  amounts  of  realty  thing  given  or  the  person  of  the  donee 
and  personalty,  might  certainly  be  shown,  are  constantly  admitted."  And  in  Ganna- 
Suppose  the  estate  consisted  of  $100  in  way  «.  Tarpley,  1  Coldw.  (Tenn.)  572, 
land  and  $10,000  in  personalty,  the  court  Carruthers,  J.,  says  of  the  same  sutgect : 
would  not  shut  its  eyes  to  that  fiict ;  and  "  The  rule,  that  the  intention  of  the  testa- 
it  would  have  a  legitimate  influence  on  tor  must  be  collected  from  the  will  itself 
the  reading  of  the  will.'  In  Snyder  v,  and  not  elsewhere  or  by  parol  evidence, 
Warbasse,  3  Stock.  466,  Chancellor  Wil-  except  in  cases  of  latent  ambiguity,  does 
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language  he  has  to  interpret;  (e)  and  guided  bj  the  light  thus  thrown 
on  the  testamentary  scheme,  he  may  find  himself  justified  in  departing 
from  a  strict  construction  of  the  testator's  language,  without  allowing 
'^  conjectural   interpretation  *to  usurp  the  place  of  judicial  exposi- 
tion/' (/)    Thus,  if  it  appears  (and  of  course  it  can  only  appear  by 
extrinsic  evidence),  that  there  is  no  subject  or  object  answering  to  the 
description  in  the  will  strictly  and  literally  construed,  but  that  there  is 
a 'subject  or  object  precisely  answering  to  such  description  interpreted 
according  to  the  popular  and  less  appropriate  sense  of  the*  words^  the 
conclusion  that  the  testator  employed  them  in  the  latter  sense  is  irresis- 
tible.   Examples  of  this  principle  of  construction  are  widely  scattered 
through  the  present  treatise.     It  may  be  discerned  in  the  rule  (here- 
after treated  of)  which  reads  a  general  devise  of  lands  as  extending  to 
leaseholds,  where  the  testator  had  no  freeholds  on  which  it  could  oper- 
ate :  and  also  in  the  rule  (likewise  discussed  in  the  sequel)  which  reads 
such   a  devise  as  an  appointment  under  a  power,  where  it  would 
otherwise  be  nugatory  for  want  of  property  of  the  testator,  strictly  so 
called,  on  which  to  operate,  though  neither  of  these  questions  can  now 
arise  under  a  will  made  or  republished  siiioe  1837.    The  principle  is 
further  exemplified  in  those  cases  in  which  a  devise  of  lands  at  a  given 
place  has  been  extended  to  property  not  strictly  answering  to  the 
locality,  because  there  is  none  which  does  precisely  correspond  to  it,  (g) 

not  forbid  a  reference  to  the  »taU  cffcusts  Gladstone,  3  Mac.  A  G.  692;  Phillips  v. 

under  which  iheviUwas  made:*    See,  too,  Barker,  1  Sm.  &  Gif.  588 ;  Wigr.  WDa, 

Hunt  V.  White,  24  Tex.  642 ;  Wasthoff «.  Prop.  V.    But  in  Pilcher  «.  Hole,  7  Sim. 

Draconrt,  8  Watts  240;  Marshall's  Ap-  210,  the  V.  C.  said  he  could  not  look  at 

peal,  2  Penna.  St  388;  Glover  v.  Hay-  the  price  of  stocks  for  the  purpose  of 

-ward,  4  Gush.  580;    Fogle  «.  Fogle,  9  putting  a  oonstniction  on  a  will.    How 

Bush  721;  Gregory  v,  Cowgill,  19  Mo.  tax  it  may  be  assumed  that  a  testator, 

415 ;  Stephenson  v.  Denley,  4  Ind.  519.  when  he  makes  his  will,  has  the  material 

Kor  can  it  be  admitted  to  show  what  a  circumstances  in  his  mind,  see  Hopwood 

testator  meant  by  a  devise  'Mn  fee  simple  v.  Hopwood,  22  Beav.  494,  495;  In  re 

for  life*'  McAllister  v.  Tate,  11  Rich.  509.  Herbert's  Trusts,  1  J.  A  H.  121.    If  he 

(«)  Doe  d.  Templeman  v.  Martin,  4  6.  shows  by  the  will  that  he  has  taken  a 

A  Ad.  771,  per  Parke,  J.  j  Smith  9.  Doe  mistaken  view  of  the  circumstanoes,  that 

d.  Lord  Jersey,  2  Br.  &  B.  553,  5  B.  A  view  must  govern  the  construction ;  see 

Aid.  387,  per  Bayley,  J. ;  Doe  d.  Freeland  Hannam  v.  Sims,  2  De  G.  A  J.  151.] 

V.  Burt,  1  T.  R.  701 ;  Guy  r.  Sharp,  1  My.  (/)  Vide  Wigram  on  Wills,  2d  ed.,  75 ; 

&  K.  602,  per  Lord  Brougham ;  Att.-Gto.  a  work  which  should  be  perused  by  every 

V.  Drummond,  1  Dr.  &  War.  367,  per  person  who  wishes  to  acquire  an  intimate 

Sugden,  0. ;  Shore  v,  Wilson,  9  01.  A  Fin.  acquaintance  with  this  intricate  subject 

555,  per  Parke,  B.;   Doe  d.  Thomas  v.  (g)  Doe  v,  Roberts,  5  B.  A  Aid.  407; 

Beynon,  12  Ad.  <&  Ell.  431 ;  Blundell  «.  [see  Baddeley  v.  GingeU,  1  £zch.  819 ;] 

[*423] 
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or  in  which  an  [apparently]  specific  bequest  of  stock  in  the  public 
funds  has  been  held  to  [authorize  payment  of  the  legacy  out  of  the 
general  persoual  estate,]  the  testator  having  no  such  stock  when  he 
penned  the  bequest  (A)  Again,  we  discover  traces  of  the  doctrine  in 
the  rule  (also  hereafter  discussed)  which  construes  a  gift  to  the  children 
of  a  deeeiasei  person,  or  the  children  ^'  now  born ''  of  a  living  person, 
as  comprising  ill^timate  children,  there  being  no  legitimate  child  to 
supply  the  gift  with  a  more  appropriate  object ;  [or  a  gift  to  the  testa- 
tor's nephews,  as  a  gift  to  his  wife's  nephews,  he  having  none,  and 
there  being,  at  *the  date  of  his  will,  no  possibility  of  his  ever  having 
any :]  (t)  and  lastly,  in  the  rule  which  reads  a  devise  or  bequest  to 
apply  to  a  person  or  thing  imperfectly  answering  the  nane  and  descrip- 
tion in  the  will,  there  being  no  person  or  thing  more  pieeisely  answ^- 
ing  to  them,  (ib)  In  these  instances,  and  many  more  which  might  be 
adduced,  the  application  of  the  rules  of  construction  evidently  dep^ods 
on  and  is  governed  by  the  state  of  extrinsic  facts.  (2) 

It  would  be  dangerous,  however,  to  place  this  statement  of  the 
doctrine  in  the  hands  of  the  reader,  unaccompanied  by  a  8tet«orflMii»aii 

•  •  •«  !••  iT.  ,M       d»t*  of  will, 

caution  aiBunst  the  mistaken  application  of  it  to  mts  when  not  to  in- 
comprising  a  subject  or  object,  or  a  class  of  objects,  which,  •truouon. 
by  the  rules  of  construction,  is  to  be  ascertained  at  the  death  of  the 

but  learn  the  limits  of  this  doctrine  from  that  he  meant  to  inclade  it  in  the  inoor- 

MiUer  «.  Trayera,  1  M.  A  Scott  84%  8  red  deecriptionwonld  be  rebotted,  Waters 

Bing.  2A/L  v.  Wood,  5  De  G.  &  8.  717. 

[(A)  Selwood  «.  Mildmaj,  3  Yes.  806 ;  (t)  Sherratt  v.  Mountford,  L.  R,  8  Ch. 

see,  on  this  mach-diBcofised  case,  Miller  928. 

V.  Travers,  ufrt  «ip.  (where  Tindal,  C.  J.,  (k)  King's  College  Hospital  «.  Wheil- 
refers  it  to  the  head  ''fakck  denumdroHo  don,  48  Beav.  33.] 
no»  noceL")  In  Lingdren  v.  Lingdren,  9  (/)  Observe  that, !»  all  the  above  cases, 
Beay.  358,  Lord  Langdale,  M.  B.,  followed  the  parol  evidence  is  not  adduced  to  show 
it,  and  said  of  it,  ''  The  absence  of  the  that  the  testator  actually  intended  the  de- 
fund  purported  to  be  given  showing  that  vise  to  have  the  opexation  which  is  given 
a  specific  legacy  was  not  intended,  other  to  it,  but  merely  to  supply  facts  from 
evidence  was  admitted  to  show  how  the  which  the  court  infers  such  to  be  the  in- 
mistake  arose ;  and  this  being  clearly  tention ;  and  this  inference  would  not  be 
shown,  it  was  held  that  the  legatees  were  allowed  to  be  controlled  by  the  produc- 
entitled  to  payment  out  of  the  general  tion  of  evidence  showing  that  the  con- 
personal  estate."  See  also  Wigram  on  struction  thus  pu(  on  the  will  is  at 
Wills,  pp.  102, 103,  164^  167 ;  Author  m  variance  with  the  testator's  veal  intention. 
Author,  13  Sim.  422^  where  the  Y.  G.  took  [See  Stringer  v.  Gardiner,  27  Beav.  35,  4 
the  context  for  his  sole  guide.  If  in  Do  Q.  &  J.  468;  Shecsatt  v.  Mountford^ 
another  part  of  the  will  the  testator  cor^  L.  B.,  8  Gh.  928. 
rectly  described  the  subject,  the  inference 

3  A  [*424] 
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testator,  or  at  any  other  period  posterior  to  the  date  of  the  wiU.  In 
sach  cases,  it  would  be  manifestlj  improper  to  admit  the  state  of  facts 
existing  when  the  will  is  made  to  have  any  influence  upon  the  con- 
stmction  :  for  instance,  since  a  residuary  bequest  comprehends  all  the 
personal  property  of  which  the  testator  is  possessed  at  the  time  of  his 
decease,  the  absence  of  any  given  species  of  property,  or  of  any  pro- 
perty whatever,  at  the  date  of  the  will,  to  satisfy  such  bequest^  ought 
not,  in  tlie  slightest  degree,  to  affect  its  construction,  by  extending  the 
bequest  to  property  not  strictly  belonging  to  the  testator,  or  over  which 
he  has  not  any  power  of  dis{)^sition.  (m)  On  the  same  principle,  if  a 
testator  bequeaths  all  the  stock  of  a  particular  denomination,  of  whidi 
he  may  be  possessed  at  the  time  of  his  decease,  no  argument  is  supplied 
for  extending  the  bequest  to  stock  of  any  other  denomination  by  the 
circumstance  that  the  testator  had  at  the  making  of  the  will  no  stock 
answering  to  the  description,  (n)  Again,  as  a  devise  or  bequest  to  the 
^children  of  a  living  person  as  a  class  will  comprise  all  who  oome  m 
€88e  before  the  death  of  the  testator,  the  fact  of  there  being  no  child 
properly  so  called,  i.  e.,  no  l^itimate  child,  at  the  date  of  the  will, 
raises  no  necessary  inference  that  the  testator  had  in  his  contemplation 
then  existing  illegitimate  children,  (o)  [And  in  every  case  it  most  be 
remembered,  that,  whatever  the  surrounding  circumstances,  it  is  still 
the  will  that  is  to  be  construed.    In  the  words  of  an  eminent  judge,  (j^) 

(in)  Stephenson  9.  Heathcote,!  Ed.  38;  v.  Grote,  8  Mer.  316,  2  B.  A  My.  699; 

Gave  «.  Cave,  2  Ed.  144 ;  Sibley  v.  Perry,  Sayer  v.  Sayer,  7  Here  380, 3  Mac.  A  6. 

7  Yes.  632 ;  Lord  Inchiqnin  v.  French,  607 ;  Boys  v,  WiUiams,  3  Sim.  663,  2  B. 

Amb.  40 ;  Abbott  v.  Middleton,  4  H.  L.  <&  My.  689 ;  Horwood  «.  Griffith,  4  D.,  M. 

Gas.  267,  (per  Lord  St.  Leonards) ;  Wig-  &  G.  708;  Fonnereaa  «.  Poyntz,  1  B  C 

ram  on  Wills,  p.  81,  3d  ed. ;  Doe  «.  t>il-  a  472,  cit  6  Yes.  401. 
lard,  6  B.  &  Aid.  788,  is  contra:  sedqrt,        (o)  Po9t  ch.  XXXL;  and  see  Doe  d. 

Bat  it  is  otherwise  if  it  appears  by  the  Allen  o.  Allen,  12  Ad.  &  £U.  461. 
will  that  the  testator  is  estimating  the        {p]  Per  Sugden,  C,  Att.-€ten.  v.  Dram- 

amonnt  of  his  property  and  its  sufficiency  mond,  1  D.  &  War.  367.    And  see  per 

for  the  payments  he  directs ;  Barksdale  Cotton,  L.  J.,  Everett  v.  Everett,  7  C3i.  D. 

V.  Gilliatt,  1  Sw.  666;  Golpoys  v.  Colpoys,  433,  434.    The  expression  "sorroanding 

Jac  461,  467 ;  and  see  Singleton  v.  Tom-  circumstances"  is  sometimes  strained  to 

linson,  3  App.  Gas.  418,  426.    And  as  to  include  matters  wholly  outside  the  scope 

real  estate  see  Stanley  v.  Stanley,  2  J.  A  of  the  rule,  as,  instructions  given  by  the 

H.  603 :  with  which  compare  Davenport  testator  for  preparing  his  will,  Birki  f. 

V.  Coltman,  12  Sim.  606 ;  Tennentn.  Ten-  Birks,  4  Sw.  &  Tr.  23,  34  Lu  J.,  Prob.  90 

nent,  1  J.  &  Lat  384.  (referred  to  another  ground,  ante  *175,  n.,) 

(n)  It  is  otherwise  in  the  case  of  a  or  declarations  of  intentions  by  the  testa- 
specific  bequest  of  stock  belonging  to  the  tor.  In  re  finding's  Settlement,  L.  R,  14 
testator  at  the  date  of  the  will,  Att.-Gen.  Eq.  266. 
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-^^  when  the  court  has  possession  of  all  the  facts  which  it  is  entitled  to 
Jmow,  they  will  only  enable  the  court  to  put  a  construction  on  the  in- 
strument consistent  with  the  words ;  and  the  judge  is  not  at  liberty, 
because  he  has  acquired  a  knowledge  of  tliose  facts,  to  put  a  con- 
struction on  the  words  which  they  do  not  properly  bear/'] 

And  it  is  material  to  observe,  that  the  statute  1  Vic.,  which  (we  have 
seen)  makes  the  will  speak  as  to  both  real  and  personal  Bfl^otof  ivk*.,  ^ 
estate  from  the  death  of  the  testator,  will  tend  greatly  to  ^^ 
narrow  the  practical  range  of  the  rule  which  authorizes  the  application 
of  words  to  a  less  appropriate  subject,  on  account  of  the  non-existence 
of  one  strictly  and  in  all  particulars  answering  to  those  words.  If, 
therefore,  a  testator,  by  a  will  made  or  republished  since  1837,  should 
devise  all  his  lands  in  the  parish  of  A,  the  fact  of  his  then  not  having 
lands  in  that  parish  will  supply  a  much  less  forcible  and  conclusive 
argument  than  heretofore,  for  holding  the  words  to  apply  to  lands  in 
a  contiguous  parish,  seeing  that  a  testator  not  only  may  extend  his 
<Ievise  to  after-acquired  estates,  but  that  a  devise  is  to  be  construed  as 
speaking  at  his  death,  unless  the  contraiy  appears ;  so  that  the  testator 
may  have  contemplated,  and  is  to  be  presumed  to  have  contemplated, 
the  future  acquisition  of  lands  in  the  parish  in  question,  to  satisfy  the 
terms  of  the  devise  in  their  strict  and  proper  acceptation,  (q) 

Of  course,  parol  evidence  is  admissible  (and  that,  without  intrench- 
ing on  the  doctrine  of  Doe  v.  Oxenden,)  in  order  to  ascer-  Smi^e^io* 
♦tain  what  is  comprehended  in  the  terms  of  a  given  SS^rhoS^'* 
description,  referring  to  an  extrinsic  fact.lO    Thus,  if  a  deiclS»5oS^*" 

{q)  See  however  Lake  v.  Corrie,  2  D.,  Spring/ ''  the  testator  intended  section  A, 

M.  &  G.  536 ;  Nelson  v.  Hopkins,  21  L.  township  59,  he  owning  no  land  in  town- 

J.,  Ch.  410 ;  ante  p.  *326,  et  teq, ;  posi  ch.  ship  60,  hnt  owning  land  in  section  4, 

ZX.,  22  4,  5.]  township  59,  and  the  "  Big  Spring  "  being 

10.  Thus  evidenoe  is  admissible  to  lo-  in  the  latter  section,  Biggs  v.  Myera^  20 

«ate  land  "  bounding  east  on  the  harbor  Mo.  239 ;  Creasy  o.  Alyerson,  43  Mo.  13. 

at  the  foot  of  bank7'  Nichols  v,  Lewis,  fiat  this  is  not  admissible  in  Iowa ;  Fits- 

15  Conn.  137;  or  "running  to  a  heap  of  patrick  v.  Fitzpatrick,  36  Iowa  674;  or 

stones  at  the  shore  at  Elwell's  oomer,"  Illinois,  Kurts  v.  Hibner,  55  IlL  514.  See, 

"Storer  v.  Freeman,  6  Mass.  440;  or  ''be-  too,Walstonii.White,5Md.297.  Evidence 

ginning  at  the  corner  of  A  between  A  and  is  also  admissible  to  identify  such  descrip- 

B  "  (there  being  two  such  comers).  Den  tion  as  "  the  house  now  occupied  by  me;" 

«.  Cubberly,  7  Halst.  308;  or  <'an  east  Brown  v.  Saltonstall,  3  Mete  426.    "My 

•course  to  a  post,  the  comer  of  J.  B.  and  plantation  whereon  I  now  live  f  Holton 

my  home   place,"  Brownfield  v.  Brown-  ads.  White,  3  Zab.  330.    "  The  old  home- 

lield,  20  Penna.  St.  55,  affirming  12  Penna.  stead  whereon  I,  lived  at  the  time  of 

HU  136 ;  or  to  show  that  by  ''  section  4,  making  my  will ;"  Waugh  v.  Waugh,  28 

township  60,"  "  with  access  to  the  '  Big  N.  Y.  94.    "  The  farm  which  I  now  oo- 
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testatokr  devbe  th^boude  be  lives  in,  (r)  or  bis  farm  called  Bla(&acrey(«) 
or  tbe  lands  wbicb  be  purchased  of  A^  parol  evidence  most  be  addaoed 
to  show  wbat  bouse  was  occupied  by  tbe  testator^  wbat  farm  is  called 
Blackacre^  or  wbat  lands  were  purcbased  of  A ;  such  evidence  b^g 
essential  for  tbe  purpctse  of  ascertaining  tbe  actual  subject  of  disposi- 
tion. Tbe  distinction  obviously  is,  that  although  evidence  dehors  the 
will  is  not  admissible,  to  show  that  the  testator  used  bis  terms  of 
description  in  any  peculiar  or  extraordinaiy  sense,  yet  it  may  be 
adduced  to  ascertain  wbat  tbe  description  properly  comprehends. 

Of  this  principle  we  have  a  useful  example  in  Sanford  v.  Baikes,  (t) 
decided  by  Sir  W.  Grant,  a  judge  whose  exposition  of  the  prindples  of 
law  was  ever  marked  by  a  perspicuity  and  felicity  of  illustration  pecu- 
liarly bis  own^    A  testator  by  codicil  devised  in  these  words,  ^^  I  give 

cnpy,  Jackson  9.  Sill,  11  Johns.  201 ;  my  was  intended  to  indode  adjoining  land 

"lMMddand%"  Byen  9.  Wheeler,  22  Wend,  in  the  oooapancj  of  a  tenant,  Brown  9. 

148;  "my  home  farm,*''  Boggs  «.  Taylor,  Saltonstall,  3   Mete.  426;   Holton  ada, 

26  Ohio  St  6H  Affirming  20  Ohio  St  616;  White,  3  Zab.  330;  Jackson  «.  Sill,  11 

^  the  McKinstty  fimn  at  present  oocapied  Johns.  201 ;  Bethea  v.  Bethea,  1  Hill  (8. 

by  B^''  Coleman  «.  £berley,  76  Penna.  St  C.)  64 ;  Fraim  «.  Millison,  59  Ind.  123 ; 

197{  ''the  tract  I  bought  of  A  in  Green  or  that  "all  my  land"  meant  part  only, 

ooonty,''    McGonry  v.  King,  3  Homph.  Mitchell «.  Walker,  17  B.  Mon.  61 ;  Hand 

(Tenn.)  267;   the  ''Limburger  Planta-  v.  Hoffman,  3  Halst  71.    Bot  see  Brown 

tion,"  Kincaid  v.  Lowe,  Phill.  Eq.  41 ;  v.  Dysinger,  1  Bawle  408,  whero  "earthly 

Hopkins  «.  Grimes,  14  Iowa  73 ;  Warner  property "  was  shown  to  mean  personal 

V,  Miltenberger,  21  Md.  264;  Adams  «.  property  only.    Neither  can  it  be  shown 

Morrow,  42  Md.  434;  Wilson  «.  Bobert-  that  a  direct  line  between  given  points 

son,  1  Harp.  Eq.  56 ;  or  to  show  that  by  was  intended  to  be  a  crooked  one^  Ben  «. 

a  bequest  of  "my  bond  for  $1500,  given  Gubberly,  7  Halst  308 ;  Brown  «l  Btowd, 

to  A,"  a  bond  was  intended  which  the  6  Watts  54;  Best  v.  Hammond,  55  Penna. 

testator  had  made  to  B,  and  delivered  to  St  409 ;  Wangh  v.  Waugh,  28  N.  Y.  94. 

A  as  Fs  agent,  Smith  v.  Wycko£^    3  Nor  is  parol  evidence  admissible  by  way 

8and£  Gh.  77 ;  or  to  explain  a  bequest  of  conjecture,  where  the  uncertainty  is 

of  a  right  to  live  in  testator's  housey*"  and  complete  and  identification  impossible, 

enjoy  the  same  privileges  as  she  now  as,  for  instance,  a  devise  of  "a  amall 

does,"  Maeck  v.  Nason,  21  V t  115 ;  or  tract  of  land,^'  Weatlierhead  «.  SeweU,  9 

a  bequest  of  the  "increase'*  (actual  or  Humph.  (Tenn.)    272;  or   a   "share," 

future,)  of  a  female  slave,  Beno  v,  Davis,  Armistead  v.  Armistead,  32  Ga.  597.  See, 

4  Hen.  A  Mnn.  283.    And,  in  general,  too,  Lefevie  v.  Lefevre,  59  N.  Y.  434; 

evidence  is  admissible  to  identify  the  sub-  Smith  v.  Smith,  4  Paige  270. 

ject  of  the  devise,  Pritohard  «.  Hicks,  1  (r)  Doed.  dements  v.  ColUns,  2 T.  B. 

Pftige  270;  Ashworth  v.  Ashworth,  12  498. 

Ohio  St  881 ;  Toung  v.  Twigg,  27  Md.  (t)  Goodtiae  «.  Southern,  1  M.  A  SeL 

620.    Bat  parol  evidence  is  hiadmissible  299 ;  see  also  Buck  d.  WhaUey  «.  Newton^ 

to  contradict  or  vary  a  plain  description  1  B.  ft.  P.  53. 

of  the  thing  bequeathed,  as,  for  instance,  {t)  1  Mer.  646 
to  show  that  land  "now  occupied  by  me** 
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the  hoase  in  Seymour  Plaoe^  which  I  have  given  a  Imemorandum  of 
agreement  to  purchase,  (and  which  is  to  be  paid  for. out  of  timber, 
which  I  have  ordered  to  be  cut  down,)  to  the  Rev.  John  B«te^noecoaa 
Sanford/*     It  happened   that  the  testator  had  shortly  mem,  ^  ^"' 
before  entered  into  an  agreement  to  purchase  the  house  in  question  for 
£7350,  and  had,  two  days  after  that  contract,  given  an  order  in  writ- 
ing to  his  steward,  to  cut  down  timber  on  a  particular  estate,  to  the 
amount  of  £10,000.     One  of  the  objections  made  by  the  heir  to  this 
-devise  was,  that  the  codicil  did  not  refer  to  any  particular  tipiber,  and 
could  not  be  made  good  by  evidence  aliwnde;  and  reliance  was  placed 
upon  the  cases  deciding  that  a  will  to  incorporate  another  instrument 
must  so  describe  jt,  that  the  court  could  be  under  no  mistake.    But 
the  M«  B,  conclusively  answered  this  reasoAing.     ''I  had  always  un- 
-derstood,'*  he  observed,  "  that  where  the  subject  of  a  ^devise  was 
^described  by  reference  to  some  extrinsic  fact,  it  was  not  merely  compe- 
tent, but  necessary,  to  admit  extrinsic  evidence  to  ascertain  the  fact ; 
and  through  that  medium,  to  ascertain  the  subject  of  the  devise.    I  do 
not  know  what  this  has  to  do  with  cases  where  there  is  a  reference  to 
'4Some  paper,  which  is  to  make  part  of  the  will.    There  it  may  be  con- 
sidered that  the  will  itself  must  specify  the  paper  that  is  to  be  incor- 
porated into  it     Here,  the  question  is  not  upon  the  devise,  but  upon 
-the  *subject  of  it.    Nothing  is  o£fered  in  explanation  of  the  will,  or  in 
4uldition  to  it.    The  evidence  is  only  to  ascertain  what  is  included  in 
the  description  which  the  testator  has  given  of  the  thing  devised. 
Where  there  is  a  devise  of  the  estate  purchased  of  A,  or  of  the  farm 
in  the  occupation  of  B,  nobody  can  tell  what  is  given,  uptil  it  is  shown 
Joy  extrinsic  evidence,  what  estate  it  was  that  was  purchased  of  A,  or 
what  was  in  the  occupation  of  B.    In  this  case,  the  direction  with 
r^ard  to  payment  for  the  house  amounted  in  effect  to  a  devise  of  so 
much  of  the  produce  of  the  timber  ordered  to  be  cut  down  as  should 
be  suflScient  to  pa}i»  for  the  house.    What  is  there  in  the  fact  here 
referred  to,  namely,  an  antecedent  order  for  cutting  down  timber,  that 
makes  it  less  a  subject  of  extrinsic  evidence,  than  such  a  one  as  I  have 
Eluded  to  ?    The  moment  it  is  shown  that  it  was  a  given  numl)er  of 
trees  growing  in  such  a  place,  or  £10,000  worth  in  value  of  the  timber 
on  such  an  estate,  that  the  testator  had  ordered  to  be  cut  down,  the 
subject  of  the  devise  is  rendered  as  certain,  as  if  the  number,  value,  or 
^situation  of  the  trees,  had  been  specified  in  the  will.'' 

So,  in  Ongley  t;.  Chambers,  {u)  where  a  testator  devised  the  redoxy 

(tt)  8  J.  B.  Moo.  665, 1  Bing.  483. 
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or  paraoDage  of  M.,  with  the  messuages,  lands,  tenements,  tithes, 
hereditaments,  and  all  and  singular  other  the  premises  thereunto^ 
belonging,  with  their  and  every  of  their  rights,  members  and  appur- 
tenances ;  it  was  held,  that  lauds,  and  a  messuage  (in  addition  to  the 
parsonage  house)  in  the  same  parish,  which  had  been  acquired  by  the 
owners  of  the  rectory  about  two  centuries  ago,  and  had  been  uniformly 
demised  and  occupied  with  it  since  that  period,  and  had  been  so  pur- 
chased by  and  conveyed  to  the  devisor,  passed :  Lord  GiSbrd,  C.  J.^ 
observed,  that  the  expression  was  ''messuages;^'  whereas,  strictly 
speaking,  there  was  but  one  messuage  belonging  to  the  rectory^ 
namely,  the  parsonage  house.  The  having  recourse  to  the  leases  and 
Bemarkon  Other  extrinsic  evidence,  to  show  what  lands  had  been 
ohunben.  usually  enjoyed  with  the  rectory,  was  objected  to  on  the 
authority  pf  Doe  v.  Brown  and  the  class  of  cases  before  stated ;  but 
the  distinction  between  the  cases  is  obvious.  Here  it  was  a  question 
of  parcel  or  no  parcel,  the  description  referred  to  the  fact,  and  it  was 
governed  by  the  same  principle  as  the  case  suggested  by  Sir  W.  Grant 
of  a  devise  of  lands  in  the  occupation  of  A. 

[In  Bicketts  v,  Turquand,  (a;)  a  testator  who  had  purchased  a. 
DeviMof  "my  ^housc  aud  lauds,  which,  together,  were  generally  called 
A."  and  known  as  the  ''  Ashford  Hall  estate,^'  devised  as  fol- 

lows : — **  As  it  is  my  wish  and  desire  that  all  my  estate  in  Shropshire,, 
called  Ashford  Hall,  should  be  sold,  I  do,  therefore,  give  and  devise 
the  same  unto  *'  A  and  B,  *'  in  trust  to  sell,"  &a  Parol  evidence  was 
admitted  to  show  what  was  included  by  the  term  "  my  estate  called 
Ashford  Hall."  The  distinction  between  this  case  and  Doe  v.  Ozenden 
was  clearly  pointed  out  by  Lord  Cottenham,  who  said,  ^^  If  a  testator 
describes  lands  in  a  particular  parish,  or  iu  a  particular  locality,  you 
cannot  go  into  evidence  to  show  he  meant  by  the  general  appeUation 
to  include  something  out  of  it.  Tou  cannot  do  that  without  contra- 
dicting the  terms  used.  Here  is  a  term  which  includes  more  or  less 
land,  according  to  what  was  meant  by  the  term  used,  and  all  we  are 
in  search  of  is  the  particular  meaning  of  the  expression  which  is  used." 
The  distinction  between  a  devise  of  ^^  my  estate  of  Ashton,"  and  a 
devise  of  ^^  my  estate  called  Ashford  Hall,"  is,  upon  the  words,  not 

l(x)  1  H.  L.  Gas.  472 ;  see  also  Doe  d.  Webb  e.  Bjng,  1  E.  <&  J.  580  (as  to  which 

Gk>re  v.  Langton,  2  B.  &  Ad.  680 ;  Doe  v.  vide  ante  p.  *329y  n.) ;  Oauntlett «.  Garter, 

Jersey,  1  B.  &  Aid.  550,  3  B.  &  Cr.  870 ;  17  Beay.  686 ;  Boss  v.  Veal,  1  Jar.  (K. 

Qooddile  v.  Southern,  1  M.  &  Sel.  299;  S.)  751;  Harrison  «.  Hyde,  4  H.  &  N. 

Purchase  v,  Shallis,  2  H.  &  Tw.  854;  805.] 
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veiy  perceptible.  But  id  Doe  v.  Oxenden  the  word  of  was  held  eqoiv- 
aleut  to  ai,  a  constructioa  which  makes  it  easier  to  refer  the  cases  to 
the  opposite  principles  which  governed  them,  and  which  are  in  them- 
selves clear  enough.] 

Upon  the  same  principle,  of  course,  it  is  not  essential  to  the  validity 
of  a  gifl,  either  of  real  or  personal  estate,  that  the  person  a^moi^t  ,f 
who  is  the  intended  object  of  the  testator's  bounty  should  ^^^S^JUMot 
be  actually  pointed  out  on  the  face  of  the  will ;  it  is  tST^SM^^' 
enough  that  the  testator  has  provided  the  means  of  ascer-  "^ 
taining  it,  according  to  the  maxim,  id  cerium  ed  quod  cerium  reddi 
poteaL  Nor  is  it  material  that  the  description  makes  the  object  of  gift 
to  depend  upon  drcumstanoes  or  acts  of  persons  which  are  future  and 
contingent,  or  even  upon  the  future  acts  of  the  testator  himself,  though 
this  is  sometimes  resisted  as  contravening  the  principle  of  the  statutory 
requisition  of  attesting  witnesses.  There  seems  however  to  be  no  valid 
ground  for  the  objection.  Every  description  must  more  or  less 
involve  inquiry  into  extrinsic  facts ;  and  there  is  no  reason  why  the 
ascertainment  of  the  objects  may  not  depend  as  well  upon  the,  acts  or 
conduct,  past  or  future,  of  the  testator,  as  upon  any  other  contingent 
circumstance ;  [provided  only  the  acts  are  not  testamentary.]  Hence 
it  was  decided  in  Stubbs  v,  Sargon,  (y)  that  a  devise  in  favor  df  the 
persons  *who  might  be  partners  of  the  testatrix  or  to  whom  she  might 
sell  her  business,  was  valid ;  Lord  Langijale  observing  that  if  the 
description  be  such  as  to  distinguish  the  devisee  from  every  other 
person,  it  is  sufficient,  without  entering  into  the  consideration  of  the 
question,  whether  the  description  was  acquired  by  the  devisee  after 
the  date  of  the  will,  or  by  the  testator's  own  act  in  the  course  of  hi3 
a&irs,  or  in  the  ordinary  management  of  his  property. 

[The  admission  or  rejection  of  parol  evidence  is  commonly  said  to 
depend  in  all  cases  on  the  canon,  which  rejects  it  in  the  jtuieaeto 
case  of  a  patent  ambiguity,  or  "  that  which  appears  to  be  CtSSuJSwgui- 
ambiguous  upon  the  deed  or  instrument,'^  and  admits  it  in  ^ohSi^i*bi 
the  case  of  a  kUent  ambiguity,  or  "that  which  seems  cer-  2dSSbiSiH?7 
tain  and  without  ambiguity  for  anything  that  appeareth      *^  *"**' 
upon  the  deed  or  instrument,  but  there  is  some  collateral  matter,  out- 
side of  the  deed,  that  breedeth  the  ambiguity."  (2)11    In  the  latter 

(y)  2  Kee.  255,  [8  My.  &  Cr.  507,  onto        11.  For  the  rule  restrictiDg  the  admiBBi- 

p.  *94.  bility  of  parol  evidenoe  to  cases  of  UUent, 

(s)  Bacon's  Maxims,  Beg.  23.]  as  contrasted  with  patent,  ambiguity,  see 
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oase,  ambtg^itj  being  raised  by  parol  evidence,  may,  it  is  said,  be 

fairly  removed  by  the  same  means.  Bat  apon  examination  the  nuudm 
]>rove8  not  to  be  an  universal  guide ;  for,  on  the  one  hand,  there  are 

in  general :  Grimea  v.  Harmon,  35  Ind.  case,  31  N.  Y.  876;  Nichols  v.  Williams, 
246 ;  Timberlake  «.  Pariah,  5  Dana  346 ;  7  C.  E.  Gr.  (N.  J.)  63 ;  Young  «.  Gregory, 
Breckinridge  v,  Duggan,  2  A.  K.  Marah.  46  Me.  475;  Gould  v.  Norfolk  Lead  Co^ 
51 ;  Jackaon  v.  Payne,  2  Mete.  (Ky.)  670 ;  9  Gush.  338 ;  Rogers  v.  McPheters,  40 
Haydonv.  Ewtng.l  B.  Mon.l3;  Stephen  Me.  114;  Whitney  v.  Slayton,  40  iCe. 
I).  Walker,  a  B.  Mon.  600;  Stackpole  v.  224.  See  also  1  Bedf.  on  Wills  573,  stssg. 
Arnold,  11  Man.  29 ;  Spencer  v.  Higgins,  The  most  valuable  contribution,  however, 
22  Conn.  521 ;  Cotton  v.  Smithwick,  66  to  the  discuasioif  of  this  whole  question  h 
Me.  360;  McAllister  «.  Butterfield,  81  the  following  statement  of  Vice  Chancel- 
Ind.  25 ;  MarahaU  v.  Haney,  4  Md.  498 ;  lor  Wigram's  conclusions  after  review 
Love  V.  Bachanaa,  40  Miss.  758 ;  Picker-  of  the  recent  English  cases  cited  in 
ing  V.  Pickering,  50  N.  H.  349 ;  Halsted  the  text,  and  more  particularly  of  Mil- 
t>.  Meeker,  3  C.  E.  Gr.  (N.  J.)  136;  ler  v,  Travers,  8  Bing.  244;  Goid  a 
Brearley  V.  Brearley,!  8toGkt.21;  Qeve-  Needs,  2  M.  &  W.  129;  and  Doe  d. 
land  V.  Havens,  S  Seas.  101;  Hand  v.  Hiscocks  v.  Hisoocks,  5  M.  &  W.  363: 
Hoffman,  3  Halat  71;  FiUpatrick  v.  "From  these  judgments  it  will  i^pear, 
Fitspatrick,  36  Iowa  674 ;  Stokely  v,  Gor-  that  the  decisions  have  affirmed  the  doc- 
don,  8  Md.  496;  Panton  v,  Tefl^  22  111.  trine,  that  where  the  description  in  the 
366;  Mann  v.  Mann,  1  Johns.  Oh.  284,  will,  of  the  permn  or  thing  intended,  is 
affirmed  14  Jehna^  1;  Worman  «.  Tea-  applicable  with  legal  certainty  to  each  of 
garden,  2  Ohio^.  380;  Hyatt  «.  Pugs-  several  subjects,  eztnnaic  evidence  is 
ley,  23  Barb.  28S^  where,  after  a  devise  to  admissible  to  prove  which  of  such  snb- 
Samnel,  William  and  James,  there  was  jects  was  intended  by  the  testator.  The 
a  subsequent  devise  "ia  the  said  Samuel,  cases  of  Richardson  v.  Watson,  already 
William,  Bmjamm  and  James,"  and  evi-  referred  to,  and  Morgan  v.  Morgan  are  to 
denoe  ft>  identify  Benjamin  was  held  in-  the  same  efiect  It  can  scarcely  be  nee- 
admissible,  as  a  case  of  patent  ambiguity,  essary  to  observe,  that  in  order  that  » 
The  reader^s  attention  is  also  called  to  case  may  be  brought  within  the  scope  of 
the  following  cases  cited  in  Mr.  Morgan's  this  proposition,  it  is  not  necessary  that 
edition  of  Addison  on  Oontra%!ts,  vol.  1,  p.  the  description  in  the  will  should  be  in 
388,  note,  as  diaoussing  the  question  of  all  respects  aomurats  or  perfacL  All  that 
paietU  and  laienl  ambiguities  in  contracts :  the  law  requires  on  this  point  is  that  the 
Morris  o.  Edwards,  1  Ohio  189 ;  Cabot  v.  description  shall  be  so  £Bir  perfect  as  to 
Windsor,  11  Allen  546;  Hinnemann  r.  describe  with  legal  eertaintjf  each  of  the 
Rosenbeck,  39  N.  T.  98 ;  Richardson  v.  subjects  to  which  it  is  sought  to  be  ap- 
Beede^  48  Me.  161;  Brown  e.  Cambridge,  plied, — ^it  must  (as  a  description)  satisfy 
3  Alien  474;  The  Lady  Franklin,  8  the  mind  of  the  judge,  that  it  does  de> 
Wall.  825 ;  Tucker  v.  Maxwell,  11  Mass.  scribe  the  subject  to  which  he  applies 
148 ;  Johnson  v.  Jofmson,  11  Mass.  359 ;  it, — ^it  must,  as  a  description  be  mi^fomi 
Johnson  «.*Weed,  9  Johns.  310;  Delaney  to  kU  mind.  With  respect  to  the  paitica- 
t>.  Towns,  1  Allen  407 ;  Wilkinson  v.  lar  evidence  which  is  admissible  for  the 
8cot^  17  Mass.  249 ;  Putnam  «.  Lewis,  8  purpose  of  determining  which  of  several 
Johns.  389 ;  City  Bank  v.  Adams,  45  Me.  subjects  was  intended  by  the  testator,— 
455 ;  Billings  v.  Billings,  10  Cush.  178 ;  where  the  description  in  the  will  is  ap- 
8haw  V.  Shaw,  50  Me.  94 ;  Parker  v.  Syra-  plicable  to  more  than  one  subject, — as  the 
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many  recognized  anthorities  for  the  admission  of  parol  evidenee  to 
^ezplain  ambiguities  appearing  on  the  face  of  the  will,  (a)  while,  on  the 
other  hand,  the  existence  of  a  hitent  ambiguity  will  certainly  not,  as 

question  in  snch  cases  is,  what  the  testator  Limerick  or  not.    The  devise  of  lands  in 

iniended  to  have  expressed ;  any  evidence,  the  county  of  Limerick  was  independerU 

irhich  upon  general  prindpUa  is  relevant  of  that  in  the  city  of  Limerick,  and  the 

and  material  to  that  inquiry,  will  be  ad-  will  would    not   have   expressed   more 

missible.    And  it  seems,  from  the  cases  plainly  than  it  did,  an  intention  to  devise 

which  have  been  referred  to,  that  facts  other  lands  than  those  which  the  testator 

ajSbrdJng  an  inference  of  intention,  and  had  in  the  dlty  of  Limerick,  if  this  latter 

-declarations  by  the  testator  at  the  time  of  devise  had  been  wholly  omitted.    Where 

making  his  will,  are  equally  admissible,  the  terms  of  a  tmgle  devise  can  be  in  any 

Declarations  of  intention,  however,  made  way  satisfied,  the  argument  against  en- 

before  or  after  the  date  of  the  will,  are,  larging  its   effect   is    irresistible.     Bat, 

it  is  said  inadmissible.    This  diBtinotion  where  there  are  two  distinct  devises,  the 

does  not  appear  to  have  been  adverted  to  fact  that  one  of  them  is  satisfied  cannot 

in  all  the  cases  which  have  been  referred  fumiBh  an  argument  for  refusing  to  give 

to.    It  is  a  distinction  depending  upon  effect  to  the  other.    The  decisions  have 

the  general  rules  of  evidence,  and  is  unaf-  also  overruled  the  distinction  taken  in 

fected  by  any  principle  peculiar  to  the  Seldwood  9.  MUdmay  (3  Yes.,  Jr.,  806) 

subject  of  this  work.    The  cases  have  also  as  to  the  wbtUvMe  of  the  thing  intended 

decided,  that  if  the  description  of  the  being    su£Scient]y   described,    and    the 

person  or  thing  be  wholly  inapplicable  to  dewmiiiMiiiim  only  mistaken ;  for  dearly 

the  snlject  intended,  or  said  to  be  in-  the  testator  in  Miller  v,  Travers,  intended 

tended  by  it,  evidence  is  inadmissible  to  to  devise  some  real  estate  besides  that  in 

prove  who  or  what  the  testator  really  the  city  of  Limerick.    This,  indeed,  is 

intended  to  describe.    The  Chief  Justice  involved  in  the  last  observation.    The 

of  the  Court  of  Common  Pleas  appears,  cases  of  Day  v.  Trig  and  Goodtitle  v. 

indeed,  in  one  part  of  the  jpdgment  in  Southern  cited  in  the  judgment  in  Miller 

Miller  «.  Travers,  to  lay  some  stress  upon  v.  Travers,  do  not  touch  the  question  of 

the   circumstance   that  'the   devise   in  Emitting  extrinsic  evidence  to  jmwsfiifefi- 

quesdon  had  a  certain   operation   and  Hon,    For  in  those  cases,  after  rejecting 

efiect,  namely,  the  effect  of  passing  the  words  of  mere  surplusage,  there  remained 

estate  in  the  dty  of  Limerick.'    It  is  (as  the  Chief  Justice  observed)  a  'suiK- 

impossible,  however,  to  read  the  whole  dent  description  in  the  will  to  ascertain 

judgment  without  seeii^  that  the  grounds  the  thing  devised.'    The  question  of  ad- 

upon   which   it   proceeded   are  wholly  mitting  extrinsic  evidence  to  pro/v^  Udm- 

independent  of  that  circumstance,  and  turn  does  not  therefore,  arise  in  such  cases, 

that  the  objections  there  pointed  out,  to  In  cases  like  the  latter,  indeed,  a  question 

the  admission  of  extrinsic  evidence  to  might  be  made  whether  the  words  refer- 

pTom  mtmtumy  would  have  applied  with  ring  to  (As  oeeupoJtion  of  the  farm  were  not 

equal  force  whether  the  will  had  con-  restrictive;  and  if  admitted  to  be  so,  a 

tained  a  devise  of  land  in  the  eiiy  of  court  would  (so  long  as  it  recdved  the 

(a)  Doe  d.  Qord  v.  Needs,  2  M.  A  Wigr.  on  Wills,  65  66,  178,  whence  the 

Wels.  129;  Doe  d.  Smith  v,  Jersey,  2  B.  views  expressed  in  the  text  have  been 

A  B.  663 ;  Fonnereau  v.  Poyntz,  1  B.  C.  adopted. 
C.  472;    Colpoys  9.  Colpoys,  Jac.  451, 
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appears  sometimes  to  have  been  8up[)08ed^  warrant  the  admission  in  all 
cases  indiscriminately  of  parol  evidence  to  show  what  the  testator 
meant  to  have  written  as  distinguished  from  what  is  the  meaning  of 

instrament  as  the  will  of  the  testator)  be  thority  of  the  case  of  Beaumont  v.  Fell, 
bound  to  give  effect  to  them.    But  in  that  which  is  a  case  in  point.    There  was  no- 
particular  case,  the  court  was  of  opinion,  resemblance  in  that  case   between  the 
upon  the  eonstrueiion  of  the  word*  aione,  names  of  Gertrude  Yardky  and  Oaiharine 
that  they  were  not  restrictive  but  mere  Eamlejff  except  in  the  resemblance  m 
surplusage  and  that  the  only  operative  sound  between  Ghttty  and  Katy,  which 
words  in  the  devise  were,  *  all  that  my  possibly  might  (as  the  court  ingeniously 
farm  called  Trogue's  farm.'    In  Miller  v.  guessed)  have  occasioned  the  mistake  ia 
Travers,  the  learned  judge  said,  that  there  the  will.    Assuming  that  the  court  oould 
were  two  classes  of  cases  only  to  which  not,  in  such  a  case,  act  upon  the  descrip- 
the  maxim  *AmbiguUa»  terhorum  UUene  tion  in  the  will  vUhout  firet  inquiring  vfko 
verifieaHone  tuppleber*  applied,  and  these  was  reaUy  intendedy  could  such  an  inquiry 
cases  he  illustrates  with  great  exactness,  be  lawfully  gone  into?    The  case  of  His- 
The  learned  reader,  however,  may  per-  cocks  v.  Hiscocks  has  decided  this  point 
haps  still  consider  that  a  class  of  cases,  also.    In  point  of  principle,  it  is  submit- 
which   existed    before   the   decision    in  ted,  that  a  description  which  is  so  imper-* 
Miller  v.  Travers,  has  not  been  satis£Eu;to-  feet  as  to  be  uedese  as  it  stoncb,  i.  e.  useiess- 
rily  a4judicated  upon  by  the  decision  in  unless  it  be  aided  by  evidence  cf-  voia^dofky 
that  case.    The  judgment  of   the  Vice  is  not  distinguishable  from  one  which  is 
Chancellor  in  that  case,  and  the  judg-  wholly  incorrect    The  case  of  Selwood 
ments  in  previous  cases  already  referred  v.  Mildmay,  as  explained  in  Miller  r. 
to,  had  decided  that  a  description  uholly  Travers,  proceeded  upon  a  correct  prin- 
inapplicable  to  the  subject  intended  might  ciple :  but  that  principle,  it  is  submitted^ 
be  corrected  by  evidence  proving  the  inters  was  altogether  misapplied,  and  the  case 
tion  of  the  testator ;  from  which  it  would  is  one  which  ought  not  to  be  followed  in 
follow,  of  course,  that  a  description  par-  specie.    Upon  this  point,  also,  the  deci- 
tiaUy  correct  might  be  aided  by  the  same  sion  in  Hiscocks  v,  Hiscocks  appears  U> 
means,  although  such  description  when  be  conclusive.    The  case  of  Beaumont  v. 
taken  in  connection  with  the  circumstan-  Fell,  just  adverted  to,  is  one  which  is 
ces  of  the  case  alone,  might  not  be  suffi-  extremely  difficult,  if  not  impossible  to- 
dent  to  satisfy  the  mind  of  a  judge.    A  reconcile  with  Miller  v.  Travers,  unless  it 
case,  however,  might  easily  be  suggested,  be  upon  the  ground  that  the  description 
in  which  a  judge  knowing  oliunde  for  of  the  legatee  was,  in  the  circumstances 
whom  or  for  what  an  imperfect  descrip-  of  that  case,  sufficient  without  reference 
tion    was    intended,    would   discover    a  to  what  the  testator  hud  dedared.    The 
sufficient  certainty  to  act  upon,  although,  difficulty  in  the  way  of  this  explanation 
if  ignorant  of  the  intention,  he  would  be  is,  that  the  case  is  always  referred  to  as 
far  from  finding  judicial  certainty  in  the  a  leading  authority  for  the  admissibility 
words  of  the  devise.    The  question  then,  of  evidence  to  prove  intention  in  cases  in 
which  Miller  v.  Travers  may  be  consid-  which  the  description  of  the  pereon  or 
ered  as  having  left  undecided,  is, — whether  thing  intended  is  sufficient  without  the 
extrinsic  evidence  to  prove  intention  is  aid  of  such  evidence.    The  case  is  point- 
admissible  in  the  case  of  such  a  descrip-  edly  noticed  with  disapprobation  in  His- 
tion  as  that  which  has  just  been  suggested?  cocks  «.  Hisoocks.    The  MS.  case  {eupra 
The  question  arises  from  the  high  au-  pi.  146)  is  clearly  overruled  by  Miller  v^ 
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the  words  he  has  used.  (6)  It  is  to  the  admissibility  of  this  specks 
of  evidence  that  attention  is  now  to  be  turned.  To  say  that  such 
evidence  is  admissible,  because  the  ambiguity  complained  of  has  been 
raised  by  the  extrinsic  facts,  is  to  lose  sight  of  the  essential  di£ference 
between  the  nature  and  effect  of  the  evidence  which  raises  the  ambig- 
uity, and  that  by  which  it  is  to  be  removed ;  for  the  former  is  ooa- 
fined  to  development  of  facts  with  reference  to  which  the  will  was- 
written,  and  to  which  the  language  of  the  will  expressly  or  tacitly 
refers;  and,  therefore,  it  lies  within  the  strict  limits  of  exposition, 
which  it  cannot  be  denied  that  the  latter  transgresses,  (o)  To  render 
the  proposition  tenable,  it  must  be  supposed'  to  assert  only  that,  if  an 
ambiguity  is  introduced  into  an  otherwise  unambiguous  *will  by  parol 
evidence  of  the  state  of  the  testator's  family,  or  other  circumstances,, 
that  ambiguity  may  be  removed  by  further  evidence  of  the  same 
nature,  (d)  But  if  this  interpretation  of  the  rule  be  admitted,  all  dis- 
tinction  between  patent  and  latent  ambiguities  is  lost,  for  in  every  case 
the  judge  by  whom  a  will  is  to  be  expounded  is  entitled  to  be  placed,  by^ 
a  knowledge  of  all  the  material  facts  of  the  case,  as  nearly  as  possible 
in  the  situation  of  the  testator  when  he  wrote  it.  The  conclusion  is- 
either  that  the  distinction  taken  by  the  canon  between  latent  and  patent 
ambiguities  is  an  unsubstantial  one,  or  that  the  canon,  in  its  second 
branch,  asserts  the  admissibility  of  evidence  to  show  the  testator's- 
intention  (as  distinguished  from  the  meaning  of  his  written  words ;) 
and  that,  consequently,  if  true,  its  application  must  be  confined  to  a 
special  class  of  cases. 

It  remains  to  inquire  in  what  cases,  if  any,  such  evidence  is  admis- 
sible.     Suppose  then  that  evidence  has  been  given  of  all  Bvidenoe  of 
the  material  facts   and   circumstances  of  the  case,  and  admiaBiSie. 
that  these  have  ultimately  raisedj  an  ambiguity  by  disclosing   the 
existence  of  more  than  one  object  or  subject  to  which  the  words  are 
equally  applicable.l2    The  uncertainty  as  to  which  of  these  was  in. 

TraTeniy  and  the  two  snbseqnent  cases  of  (e)  See  Wigr.  on  Wills  121 ;  per  Bom- 

Gord  V.  Needs,  and  Hisoocks  v,  Hiscocks.  illy,  M.  B.,   Stringer   «.   Gardiner,  27 

The  conclusion,  then,  which  these  cases  Beav.  38. 

appear  to  warrant,  is,  that  the  only  cases  (d)  Per  Alderson,  B.,  18  M.  &  Wels. 

in  which  emdenee  to  prove  ifUenium  is  ad-  204. 

missible,  are  those  in  which  the  descrip*-  12.  Where  there  are  sereral  persons 

tion  in  the  will  is  vnambiffucuB  in  its  answering  with  inexactness  to  the  deecrip* 

application  to  each  of  several  subjects."  tion  in  the  will,  evidence  will  in  general 

Wigram  232,  }}  184-194.  be  admitted  to  show  which  person  waft 

(6)  See  cases  ante  p.  *409,  n.  (6).  designated.    Thus  Brewster  v,  McGall,  If^ 

' [*430] 
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the  testator's  oontemplation  would,  if  the  investigation  stopped  hete, 
necessarily  be  fatal  to  the  gift.  [Under  these  peculiar  circumstanoeSy 
iiowever,  declarations  of  the  testator  or  other  direct  evidence  of  his 
intention  are  admissible]  to  clear  up  the  ambigaity,  by  pointing  oat  (if 
they  can)  the  actual  subject  or  object  of  gift,  among  the  several  prop- 
erties or  persons  answering  to  the  description.  [Of  this  nature  are  the 
''EquivoaiP  examples  given  by  Lord  Bacon,  in  illustration  of  the 
^^^'*  maxim,  "AmbiguUas  verborvm  latena  ver^ioatUme  mtpplduir; 

nam  quod  ex  facto  oritur  awhiguum  verifioationtfadti  toiBiiur; ''  and  are 
styled  by  him  cases  of  equivocation,  (e)] 


*€k)im.  274 ;  Gromie  v.  Lonisrille  Orphan  bat  different  name,  to  thow  that  it 

Home,  3  Bush  871 ;  Bodman  v.  Am.  Tract  intended.    Bee^  too,  Jackson  «l  Hart»  12 

tioc.,  9  Allen  447 ;  Graydon  «.  Graydon,  8  Johns.  97,  where  Oeoi^  Hosmer  ftUiw^^M^ 

-€.  E.  Gr.  (K.  J.)  280 ;  8t  Luke's  Home  v.  under  a  land  patent  issued  to  Geoi^ 

Association  for  Indigent  Females,  52  N.  T.  Houseman,  described  as  in  a  certain  regi- 

191 ;  Lefevre  v.  Lefevre^  59  N.  Y.  434,  re-  ment  and  company,  of  which  Homer  was 

versing  2  ThompSb  AG.  330  on  other  points;  a  member  but  not  Houseman,  and  the 

Ward  V,  Espy,  6  Humph*  (Tenn.)  447;  evidence  as  to  Hosmer  was  not  admitted. 

Wood  v.  White,  32  Me.  340.  *  See,  too.  And  where  there  are  two  or  more  persons 

Smith  «.  Smith,  1  Edw.  189,  where  the  or  things  answering  to  the  descriptioQ  in 

j^ft  was   to   Maiy,   wife  of  Nathaniel  the  wiU,  parol  evidence  may  be  reoeiTad 

Smith,  and  there  being  no  such  person  it  to  show  which  of  them  testator  meant^  bol 

was  held  that  Mary,  wife  of  Abraham  not  to  show  that  he  meant  a  different  per> 

Smith  was  intended,  and  not  Sarah,  wife  son  or  thing.  Per  Van  Fleet,  V .  C,  Burnet 

of  Nathaniel  Smith.    So  where  the  gift  «.  Burnet,  2  N.  J.  Law  Jour.  185 ;  a  GL,  8 

was  to  James  Vemor  Henry,  describing  Stew. (N.J.) 595.  The roleas to twoor mora 

him  as  the  testator's  nephew,  and  son  of  objects,  all  answering  partially,  and  none 

his  deceased  sister  £.,  and  there  was  no  perfectly,  to  the  description  of  the  will,  ap- 

-euch  person,  evidence  of  testator's  aflec-  plies  also  to  the  subject  of  the  gift  Wor- 

tion  was  admitted  to  show  that  James  thington  «.  Hylyer,  4  Mass.  202 ;  Boggs 

Vemor  Henry,  his  greatnephew,  and  the  «l  Taylor,  26  Ohio  St  604.    In  the  case 

grandson  of  K,  was  intended,  and  not  of  the  American  Bible  Soc.  «l  Pkmt%  0 

Bobert  B.  Henry,  the  only  son  of  E.  Allen  109,  a  bequest  of  **  all  moneys  doe 

Vemor  «.  Heniy,  3  Watts  393.    But  in  me  at  the  time  of  my  decease  froin  the 

Btokeley  «.  Gordon,  8  Md.  496,  where  the  Bedham  Bank,  Dedham,"  was  not  al- 

devise  was  to  *^  Anna  Maria  German  wife  lowed  to  pass  deposits  in  the  "  Bedham 

of  Jonathan  German,"  and  Anna  Maria  Institution  for  Savings,"  although  testator 

was  his  daughter,  while  the  wife's  name  had  never  had  a  deposit  in  the  "  Dedham 

was  Catharine,  it  was  held  by  Mason,  J.,  Bank."    But  in  Bom.  Oath.  OrghaxL  Amj. 

that  parol  testimony  was  inadmissible  to  v.  Emmons,  8  Bradf.  144^  a  beqaest  of 

show  whether  Uie  devise  was  intended  for  shares  in  "  the  Mechanics  Bank  so  on- 

the  wife  or  the  daughter.  And  in  Tucker  'ally  called  in  the  city  of  New  Tofk," 

V.  Seamen's  Aid  Soc,  7  Mete  188,  where  was  held  to  pass  testator's  shares  in  the 

there  was  a  society  answering  exactly  to  **  City  Bank,"  on  its  being  shown  that  he 

the  name  in  the  will,  it  was  not  permitted  never  had  any  in  the  Mechanics'  Bank, 
to  another  sode^  of  the  juime  character,        [(s)  See,  as  to  the  meaning  of  the  word 
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TfauSy  where  a  testator  devises  his  manor  of  Dale,  and  it  is  found 
that  be  had  at  the  date  of  bis  will  two  manors.  North  Effoot  where 

there  are  two 

Dale  aad  South  Dale,  evidence  may  be  adduced  to  show  fut^ecteor  ob- 

"^  Jeote  anewerins 

which  of  them  was  intended.  (/)    Agam,  if  a  testator,  to  de««iption. 
having  two  closes  in  the  occupation  of  A,  devises  all  that  his  close  io 
A's  occupation,  evidence  is  admissible  to  prove  which  of  the  two  closes 
be  meant  to  devise. 

The  same  principle,  of  course,  is  applicable  (and  it  has  been  *mo6t 
frequently  applied)  to  the  objects  of  a  devise.  Thus,  in  Lord  Chey- 
ney's  case,  {g)  it  was  resolved  that  if  a  man  have  two  sons,  both  baptized 
by  the  name  of  John,  and,  conceiving  that  the  elder  (who  had  beea< 
long  absent)  is  dead,  devise  his  lands,  by  his  will  in  writing,  to  his  son 
John,  generally,  and  in  truth'  the  elder  is  living ;  in  this  case  the 
younger  son  may  produce  witnesses  to  prove  his  father's  intent,  that  be 
thought  the  other  to  be  dead,  or  that  he,  at  the  time  of  the  will  made^ 
named  his  son  John  the  younger ;  for,  observes  Lord  Coke,  no  incon- 
venience can  arise,  if  an  averment  in  such  case  be  taken ;  {h)  because 
he  who  sees  such  will,  ought  at  his  peril  to  inquire  which  John  the- 
testator  intended ;  which  may  easily  be  known  by  him  who  wrote  the- 
will,  and  others  who  were  privy  to  his  intent. 

So,  in  Jones  v.  Newman,  (i)  where  a  testatrix  devised  to  John  Cluer 
of  Calcot     There  were  two  persons,  father  and  son,  of  Evidence  ad- 
tbat  name,  and  evidence  was  admitted  to  show  which  was  wuohortwo^ 
intended.     One  of  them  had  subsequently  died  in  the  m^toW 
testatrix's  lifetime ;  but,  of  course,  that  could  not  influ-  intended, 
ence  the  construction.     [So,  where  a  testator  bequeathed  a  legacy  U> 
'^  W.  B.,  his  farming  man,"  and  it  appeared  he  had  two  Deoiaiwaon» 
firming  men  of  that  name,  evidence  of  the  testetor's  admitted, 
declarations  in  favor  of  one  of  them  was  admitted.  (£)] 

Again,  in  Doe  d.  Morgan  v,  Morgan,  (t)  where  a  testator  devised 
certain  property  to  his  nephew  Morgan  Morgan,  and  then  in  the  same 
will  devised  other  property  to  his  nephew  Morgan  Morgan,  of  the 

amlngwUyf  Wigr.  Wills,  pi.  210 ;  Cic  Q.  description ;  bat  this  is  seldom  attended 

Tusa  in.,  9.]  to  in  practice,  unless  some  discrepancy  oo* 

(/)  See  1  M.  A  Se.  843.  cars  between  the  terms  of  the  will  and  the 

{g)  6  Bep.  68,  b.  actaal  name  or  addition  of  the  claimant. 

(A)  Bat  the  effect  of  the  doctrine  is  to  {%)  W.  BL  60. 

render  it  necessary  to  the  completeness  [(k)  Beynolds  v.  Whelan,  16  L.  J.,  Oh^ 

of  a  title  derived  ander  a  devisee,  that  it  484.] 

should  be  ascertained  that  there  is  not  {I)  1  Gr.  A  M.  285. 
more  than  one  person  answering  to  the 
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^nUctge  of  Mothvey.  It  appeared  that  the  testator  had  two  nephews  of 
this  name,  one  of  whom  lived  at  Mothvey,  and  the  other  else- 
where ;  it  was  contended  that  as  the  first  devise  was  to  Morgan  Mor- 
gan mmplicUer,  and  the  second  devise  to  Morgan  Morgan  of  Mothvejri 
it  was  to  be  presumed  that  the  testator  in  making  tliis  distinction  had 
•different  persons  in  his  contemplation,  and  tliat,  tliis  being  apparent  on 
the  face  of  tlie  will,  parol  evidence  to  the  contrary  was  inadmissible; 
but  the  court  held  that  evidence  of  the  testator's  oral  declarations, 
made  at  the  time  of  the  will,  was  admissible. 

*[In  Doe  d.  Gord  t;.  Needs,  (m)  there  was  a  devise  to  Geoige  Gord, 
tlie  son  of  John  Gord ;  another  to  George  Gord,  the  son  of  Oeorge 
<7ord ;  and  a  third  to  Oeorge  Gord,  the  9on  of  Gord,  The  Court  of 
Exchequer  held,  that  evidence  of  the  testator's  declarations,  that  he 
intended  George  Gk)rd,  the  son  of  George  Gord,  to  take  the  property 
•devised  to  George  Grord,  the  son  of  Gord,  was  admissible:  that  it  was 
-clear  the  testator  had  selected  a  particular  object  of  his  bounty ;  though 
if  there  had  been  a  blank  before  the  name  of  Grord  the  father,  that 
imight  have  made  a  difference :  that  if  there  had  been  no  mention  in 
the  will  of  any  other  George  Grord,  the  son  of  a  Grord,  evidence  of  the 
testator's  declarations  would  undoubtedly  have  been  admissible,  upon 
the  authorities,  which  were  all  characterized  by  the  fact  that  the  words 
of  the  will  did  describe  the  object  or  subject  intended,  and  the  evidence 
of  the  testator's  declarations  had  not  the  effect  of  varying  the  instru- 
ment in  any  way  whatever ;  it  only  enabled  the  court  to  reject  one  of 
the  subjects  or  objects  to  which  the  description  applied,  and  to  deter- 
mine which  of  the  two  the  devisor  understood  to  be  signified  by  the 
•description  which  he  ased  in  the  will :  that  the  mention  in  other  parts 
of  the  will  of  two  persons,  each  answering  the  description  of  George 
the  son  of  Gord,  had  no  more  effect  for  this  purpose  than  proof  by 
extrinsic  evidence  of  the  existence  of  such  persons,  and  that  they  were 
known  to  the  devisor,  would  have  had :  and  that  though  the  claimant 
under  the  devise  in  question  was  more  perfectly  and  fully  described 
in  another  part  of  the  will,  still  he  was  correctly,  however  imperfectly, 
•described  by  that  devise. 

In  Doe  d.  Allen  t;.  Allen,  (n)  a  testatrix  devised  her  land  to  her 

[(m)  2  M.  &  WelB.  129.    See  also  Phil-  the  other  with  one  only,  that  one  being 

lips  V.  Barker,  1  Sm.  &  Gif.  683.  identical  with  the  fint  Ghriatian  name  of 

(n)  12  Ad.  &  £11.  451.    In  Bennett  «.  the  former,  was  considered  to  be  the  same 

Manhall,  2  EL  &  J.  740,  the  case  of  two  as  the  case  of  two  peraons  bearinic  ^he 

persons,  one  with  several  Christian  names,  same  name.    It  is  not  stated  however 

[*432] 


CHAP.  Xin.]  HOW  FAR  ADMISSIBLE.  751 

brotl)er  T.  A.  for  his  life,  and  afler  his  deoease  to  John  A.,  grandson 
of  her  said  brother  T.  A.,  his  heirs  and  assigns,  charged,  nevertlieless, 
-with  tlie  bequest  of  £100  to  each  and  every  of  the  brothers  and 
listers  of  the  said  John  A.  At  the  time  of  making  the  will,  there 
Avere  two  grandsons  of  T.  A.,  each  named  John ;  but  one  of  them,  the 
lessor  of  the  plaintiff,  had  brotliers  and  sisters ;  the  other,  the  defend- 
:ant,  had  none :  it  was  held,  that  tlie  bequest  to  the  brothers  and  sisters 
of  tiie  said  John  A.  did  '''not  contain  a  description  of  the  devisee,  80  w^ 
to  exclude  extrinsic  evidence  in  favor  of  the  defendant's  claim,  as  it 
'>vould  have  applied  to  after-born  brothers  and  sisters ;  and  that  a 
<lecIai*ation  by  the  testatrix,  of  her  intention  in  the  defendant's  favor, 
was  admissible.] 

On  the  otiier  hand,  in  Doe  d.  Westlake  v,  Westlake,  (o)  where  the 
<levise  was  unto  "Matthew  Westlake  my  brother,  and  to  <*»^  ^hen 
Simon  Westlake  my  brother's  son : "  and  it  appeared  by  SSiig  eith«r 

*  *  '     iB  afforded  by 

the  evidence,  that  the  testator  had  three  brothers,  Thomas,  the  wui; 
Richard,  and  Matthew,  each  of  whom  had  a  son  named  Simon ; 
Thomas  and  Richard  were  mentioned  in  previous  parts  of  the  will : 
the  Court  of  King's  Bench  held,  (and  that  in  perfect  consistency  with 
the  preceding  cases,)  (p)  that  the  fact  of  there  being  several  brothers' 
fions  named  Simon  did  not  raise  a  latent  ambiguity,  so  as  to  let  in 
evidence  of  oral  declarations  made  by  the  testator  respecting  -his 
intention ;  it  being  clear,  on  the  face  of  the  will,  that  the  nephew 
intended  was  the  son  of  Matthew.  ^^My  brother's  son  ^evidently 
meant  the  son  of  that  brother  who  was  then  particularly  in  his  mind. 

[And  the  result  would  doubtless  be  the  same  where  the  evidence 
of  surrounding  circumstances  disclosed   reasons  for  the  -orbyrar- 
testator  preferring  one  person  to  another  of  the  same  oumataooee. 
name :  (g)  for  there  is  properly  no  '*  ambiguity  "  until  all  the  facts  of 
the  case  have  been  given,  in  evidence  and  found  insufficient  for  a 
•definite  decision.]  (r) 

There  seems  to  be  no  doubt,  though  it  has  never  been  distinctly 
•decided,  that  the  principle  of  the  preceding  cases  applies  To  "my 

J    '.        .  '^  X   •    •  .  u  ^  u.      brother," Ac, 

to  a  devise  to  a  person  sustammg  a  given  character,  as  "  to  uie  teMator 
my  brother,  son,"  &c.,  without  specification  of  name ;  so  brothen. 

what  was  the  natnre  of  the  parol  evi-  L.  B.,  16  Eq.  61S ;  and  c£.  Fleming  t. 

dence  admitted.    See  also  per  Malina,  V.  Fleming,  1  H.  &  G.  242. 

C,  Webber  v,  Corbett,  L.  R,  16  Eq.  618.]        {p)  See  Wigram  Wills,  pi.  144. 

(o)  4  B.  A  Aid.  57 ;  [see  also  Douglas        (q)  Jefferies  v.  Michell,  20  Beav.  16. 
«.  Fellows,  Kay  114 ;  Webber  v.  Corbett,        (r)  Wigr.  Wills,  Prop.  VI.  and  Vn. 
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that  if  the  fact  should  happen  to  be,  that  there  were  more  persons  than 
one  to  whom  the  description  applied,  parol  evidence  would  be  admis- 
sible to  show  which  of  them  was  the  intended  object  of  gift ;  for,  as 
the  uncertainty  does  not  appear  until  the  parol  evidence  discloses  the 
plurality  of  persons  answering  to  the  terms  of  the  will,  it  seems 
to  be  an  instance  of  that  p^ind  of]  ambigidUia  latens,  [to  remove 
which  evidence  of  intention  is  permitted.]  {«)  In  *several  reported 
cases,  indeed,  devises  of  this  kind  have  failed,  on  account  of  the  un- 
certainty of  the  object ;  but  in  none  of  them  does  parol  evidence  appear 
to  have  been  offered  to  remove  the  ambiguity. 

Thus,  in  Dowset  v.  Sweet,  {t)  a  bequest  to  the  son  and  daughter  of 
W.  W.  was  held  to  be  void  as  to  the  son,  on  account  of  there  being 
more  than  one.  So,  in  Doe  d.  Hayter  v.  Joinville,  (u)  one  of  .the 
grounds  on  which  the  devise  to  the  testator's  ^'  brother  and  sister's 
family''  failed  was,  that  there  were  children  of  two  sisters  of  the  tes- 
tator, one  living  and  one  dead,  and  it  did  not  appear  which  of  them 
was  intended. 

Sometimes  it  happens  that  one  part  of  the  description  applies  to  each 
Where  pMi  of    of  several  claimants  in  common,  and  another  part  to- 
pUestoeachlS  neither  of  them ;  as  in  the  case  of  Careless  r.  Careless,  (v) 
■ons,  and  put  where  the  bequest  was  to  ^'  Robert  Careless  my  nephew. 

to  neither,  evi-  A-riyNitf-r  -iii.-i 

denoe  admitted  the  SOU  of  Joscph  Oarelcss.  It  appeared  by  the  evidence 
that  the  testator  had  no  brother  named  Joseph,  but  he  had  two 
brothers,  John  and  Thomas,  both  mentioned  in  the  will,  each  of  whom 
had  a  son  named  Robert.  These  nephews  were  the  respective  claim- 
ants; Thomas'  son  relying  on  the  fact,  that  in  other  parts  of  his  will 
the  testator  had  described  Robert,  the  son  of  John,  in  a  different  man- 
ner, sometimes  calling  him  his  nephew  Robert  simply,  without  any 
further  designation,  and  sometimes  rightly  Robert  the  son  of  John. 
By  the  parol  evidence  which  was  adduced  on  both  sides,  it  appeared 
that  the  testator  was  intimately  acquainted  with  John's  son  Robert,  but 
that  Thomas'  son  lived  at  a  distance,  and  was  almost  unknown  to  him, 

(«)  See  ace  per  Lord  Thurlow,  1  Yes.,  Norton  within  15  years  "  has  been  held 

Jr.,  416;  and  Hampshire  v.  Peiroe,  2  to  mean   the  daughter  who  shall  fint 

Yes.  216 — the  gift  to  "  the  four  children  marry  a  Norton,  and  consequently  a  good 

of  B " — as  to  which  case,  however,  see  6  devise,  Bate  v,  Amherst,  T.  Baym.  82. 

M.  A  Wei.  871.    Note  the  difference  be-  See  also  Ashbutner  v.  Wilson,  17  Sim. 

tween  this  case  and  that  of  a  gift  to  "ons  204.] 

<2f  the  sons,  brothers,  &c^  of  A,"  2  Yem.  (<)  Amb.  175. 

625.— But  a  devise  "  to  one  of  my  cousin  (u)  8  Esst  172. 

A's  daughters  that  shall  marry  with  a  (v)  1  Mer.  884. 
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the  testator  having  been  introduced  to  him  but  onoe ;  ani]  it  wa3  even 
doubtful  whether  the  testator  knew  that  his  brother  Thomas  had  a  son 
of  that  name.  Sir  W.  Grant  held,  that,  as  the  ambiguity  was  created 
by  facts  dehors  the  will,  parol  evidence  was  admissible  ;  and  the  pre- 
samption  upon  the  evidence  was,  that  the  testator  intended  that 
nephew  whom  he  knew  best,  and  with  whose  name  it  is  certain  he  was 
aoquainted.  '^  Supposing,  however/'  said  the  M.  R.,  "  that  tiiis  inac- 
curate description  should  be  taken  therefore  to  apply  to  the  plaintiff 
(John's  son),  the  testator  has  not  always  applied  to  him  the  same 
description,  but  has  sometimes  called  him  his  nephew  Robert,  gener- 
ally, and  sometimes  rightly,  ^Robert  the  son  of  his  brother  John ;  and 
thence  it  is  argued,  that  as  it  is  plain  he  knew  the  plaintiff  by  his 
right  description,  so  it  cannot  be  imagined  that  he  inserted  a  wrong 
description,  intending  it  should  apply  to  him.  But  it  most  be  observed, 
that  the  claim  of  the*  plaintiff  to  the  property  given  by  the  general 
description  of  the  testator's  nephew  Robert,  is  not  disputed,  though  it 
is  in  words  equally  ambiguous  with  this  which  is  disputed.  This 
amounts  to  an  admission  on  the  part  of  the  defendant,  to  the  full 
extent  of  what  the  plaintiff  would  establish  by  his  evidence.  Then  it 
i&  not  pretended  that  the  testator  could  have  meant  anybody  but  one 
of  his  two  brothers,  John  and  Thomas,  by  the  description  of  Joseph 
Oaieless ;  nor  can  it  be  supposed  that  he  was  in  fact  ignorant  of  the 
names  of  his  brothers.  It  was  therefore  a  mere  slip  of  the  pen ;  and 
then  what  name  did  he  intend  to  write?  Not  Thomas,  for  then  it 
must  have  been  brought  newly  to  his  mind  that  he  had  two  nephews 
of  the  name'^of  Robert,  to  one  of  whom  he  had  already  given  as  the 
son  of  John ;  and  the  necessity  of  distinguishing  between  them  would 
in  that  case  have  induced  him  to  describe  the  other  accurately,  (a;)  If 
he  had  only  one  of  his  nephews  in  his  mind,  during  the  whole  time 
that  he  was  making  his  will,  it  is  natural  to  conceive  that  such  a 
mistake  might  have  been  made  by  mere  inattention ;  but  as  actual 
ignorance  is  out  of  the  question,  such  a  mistake  would  not  be  reconcil- 
able with  the  supposition  that  the  testator  at  all  thought  of  his  other 
nephew  Robert,  so  as  to  bring  into  his  mind  the  necessity  of  marking 
which  of  the  two  he  intended.  During  the  time  that  he  was  making 
his  will,  therefore,  he  forgot  (if  indeed  he  ever  knew)  that  he  had  any 
nephew  called  Robert  besides  the  plaintiff." 

Again,  in  Still  v,  Hoste,  (y)  a  testator  bequeathed  a  legacy  to  Sophia 

(x)  See  also  Webber  v.  Corbett,  L.  R,        (y)  6  Mad.  192. 

16  Eq.  620. 
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Still,  daughter  of  Peter  Sdll.  Still  had  two  daughters  only,  Selina 
and  Mary  Aime;  and  [the  evidence  of  the  attorney  who  made  the  w31 
and  of  another,  person,  proving  that  Selina  was  the  person  meant,  was 
admitted.]  It  is  clear  that  if  Selina  liad  been  the  only  daughter,  her 
claim  might  have  been  supported  on  the  terms  of  the  will  without  the 
aid  of  eztrinsio  evidence. 

[So,  in  Price  t>.  Page,  (z)  where  a  testator  gave  a  l^acy  to 

Price,  the  son  of Price.     The  re|)ort  states  that  the  plaintiff 

was  the  only  person  who  claimed  the  legacy,  but  the  *executorB 
ittised  the  question  whether  the  father  of  the  plaintiff,  to  wIkhd  the 
description  was  equally  applicable,  was  not  intended.  Evidence  was 
admitted  and  relied  on  by  Sir  B.  P.  Arden,  M.  B.,  that  the  testator 
bad  said  tliat  he  had  or  would  provide  for  the  plaintiff,  and  that  be 
had  left  him  something  by  his  will. 

Of  the  three  cases  last  dted,  it  was  said  by  Lord  Abinger,  C.  B^  (a) 
that  they  did  not  materially  differ  from  the  class  immediately  preoed* 
ing.  That  thqr  differed  indeed  in  this,  that  the  equivocal  description 
was  not  entirely  accurate ;  (6)  but  they  agreed  in  its  being  (although 
inaooorate)  equally  applicable  to  each  claimant ;  and  that  they  all  oon- 
curred  in  this,  that  the  inaccurate  part  of  the  description  was  either, 
as  in  Price  v.  Page,  a  mere  blank,  or,  as  in  the  other  two  cases^  appln 
-cable  to  no  person  at  all.  That  these,  therefore,  might  fairly  bedaased 
also  as  oases  of  equivocation,  and  in  that  case  evidence  of  the  iDtentioB 
of  the  testator  seemed  to  be  receivable. 

There  is  yet  another  class  of  cases  in  which  it  has  been  made  a 
Where  part  of  ^''^stion,  whether  evidence  of  the  nature  no^  under  oon* 
^icStooae  ^deration  can  be  legally  admitted,  namely,  where  the 
!S^tEw!ew-  description  in  the  will,  taken  altogether,  answers  to  no 
t!o?toto«Smis^  person  or  thing,  but  part  of  it  applies  to  one,  and  part  to 
^^*'  another.l3    Cases  are  to  be  met  with,  supporting  tlie  oon- 

^Insion,  that  a  testator's  declarations  are  admissible  to  show  wbid»  of 
the  imperfectly-described  persons  or  things  he  intended  to  be  the  ol^eet 

[(«)  4  VeB.  679.  8.  C,  4  Paige  271,  where  the  bequest  ww 

(a)  In  Doe  «.  Hiaoocks,  b  U.  &  Wels.  to  Maiy  Smith,  wife  of  Nathaniel  Steith, 
■370.  and  the   persons   claiming  were  Maiy 

(b)  Legal  certainty,  not  perfect  aocu-  Smith,  wife  of  Abraham  Smithy  (who 
racy,  is  required,  see  Wigr.  on  Wills,  pi.  took)  and  Sarah  Smith,  wife  of  Nathaniel 
186.]  Smith.    So  in  Vemor  «.  Henry,  8  Watto 

131  Sto  Smith  h  Smith,  1  Edw.  189 ;    393,  cited  in  note  12,  ante  p.  74& 
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"Or  subject  of  the  gifl.(e)  But  in]  Doe  d.  Hiaoocbs  jp.  Hisco^ki^  (<2} 
vrhere  part  of  the  description  in  the  will  applied  to  ope  |)erBon  and 
part  to  another,  the  Court  of  Exchequer  rejected  evidence  of  the  tee- 
itator's  declarations,  at  the  time  of  giving  instructions  "for  bis  wUl^ 
respecting  his  actual  intention.  The  devise  was  to  the  testator's  aon 
•John  H.  for  life,  and  on  his  decease  to  his  (testator's)  grandson  John 
H.,  ehlest  son  of  the  said  John  H.,  for  life,  and  on  his  decease  to  the 
-first  aon  of  the  body  of  his  said  grandson  John  H^  in  tail  male,  with 
other  remainders  over.  At  the  time  of  making  the  will^  the  testator's  SOU 
JTohn  H.  had  been  twice  marrie<l ;  he  had  by  his  first  wife  ouq  son, 
JSimon ;  by  his  second  wife  an  eldest  son  John,  and  other  younger 
<)hildren,  sons  and  daughters.  It  '^'wos  held,  that  evidenoe  of  the 
iBstructious  given  by  the  testator  for  bis  will  and  of  his  dsclaratious 
rafter  its  execution  was  not  admissible  to  show  whiob  of  th^ss  tWP 
.grandsons  was  intended  by  the  description  in  the  will.  Lord  AbiQg^> 
in  [delivering  the  judgment  of  the  court,  reviewed  most  of  tbci  priofiii- 
pal  cases  on  this  subject  In  the  opinion  of  the  court  there  was  b|it 
one  case,  in  which  evidence  was  admissible  of  the  testatoi''s  deckira*- 
tions^  of  the  instructions  given  for  his  wUl^  i^ud  other  drqumstsnoes 
•of  the  like  nature,  which  were  not  adduced  for  explaining  the  ward^ 
^r  meaning  of  the  will,  but  either  to  supply  some  deficiency  or  remove 
some  obscurity  or  ambiguity.  That  case  was  where  the  meaning  of 
.the  testator's  words  was  neither  ambiguous  nor  obscure,  and  wbero  the 
^levise  was^  on  the  face  of  it,  perfect  i^nd  intelligible,  but,  from  some 
of  the  drcumstanoes  admitted  in  proof,  an  ambiguity  arose  as  to  wbich 
of  the  two  or  more  persons  or  things,  each  answering  the  twd^  in  the 
will,  the  testator  intended  to  express.  Though  it  was  (dear  be  meant 
one  only,  both  were  equally  denoted  by  the  words,  whence  there  Mwe 
an  '^equivocation,"  and  evidence  of  previous  intention  might  be 
received  to  solve  this  latent  ambiguity ;  for  the  intention  showed  wbat 
he  meant  to  do ;  and  when  you  knew  that^  you  immediately  perceived 
that  he  had  done  it  by  the  words  he  had  used,  and  which  in  their  ordi* 
nary  sense  might  properly  l)ear  that  construction.     It  appeared  to 

[(e)  Thomas  d.  Evans  «.  Thomas,  6  T.  clarations  by  the  testator  were  oftred  in 

R.  S7S;  Bradshaw  v.  Bradshaw,  2  Y.  A  eridenoe.    The  case  is  said  to  have  beea 

-O.  72 ;  in  Doe  d.  Ghevalier  v,  Uthwaite,  S  ultimately  compromised,  per  Lord  Sroof- 

Tamit  806,  8  Moo.  304,  3  B.  A  Aid.  632,  ham,  1  H.  L.  Cas.  797. 

sometimes  cited  in  support  of  the  same  (d)  6  M.  A  Wels.  368. 
doctrine,  it  does  not  appear  that  any  de- 
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them  that  in  all  other  cases  parol  evidence  of  what  was  the  testator^^ 
The  rale  intention  ought  to  be  ezcladed.  This  case  is  genendly  oon- 

*****^  sidered  to  have  settled  the  law  npon  this  subject,  (e)  and 

to  decide  that  ^'  the  only  cases  in  which  evidence  to  prove  intention  is^ 
admissible,  are  those  in  which  the  description  in  the  will  is  unambiga- 
ous  in  its  application  (t.  e.  equally  applicable  in  all  its  parts)  to  each  of 
several  subjects/' 

In  the  case  of  Doe  v,  Allen,  (/)  the  declarations  admitted  as  evidence 
Dedanftioiis  had  been  made  by  the  testatrix  ten  months  after  the  date 
ooiiteinpor»-      of  her  will,  and  were  objected  to  on  that  account    Lord 

neooa  with  '  '' 

wUL  Denman,  C.  J.,  concluded  the  judgment  of  the  court  by 

saying,  that  "  none  of  the  cases  which  were  referred  to  in  the  books  to 
show  that  declarations  contemporaneous  with  the  will  were  alone  to  be 
received,  established  such  a  distinction.  Neither  had  any  ^argument 
been  adduced  which  convinced  the  court  that  those  subsequent  to  the 
will  ought  to  be  excluded  wherever  any  evidence  of  declarations  could 
be  received.  They  might  have  more  or  less  weight  according  to  the 
time  and  circumstances  under  which  they  were  made,  but  their  admis- 
sibility depended  entirely  on  other  considerations."  The  same  remarks 
would  apply  to  declarations  made  before  the  will,  {g) 

It  was  stated  in  a  former  page  that  evidence  of  all  the  maUridl  facts 
Bridenoe  of  ^^  ^^  ^^^^^  ^^^^^  admissible  to  assist  in  the  exposition  of  the 
da^MtSum  ^n.'  And  this  statement  was  necessarily  qualified  by 
rqieotedj  ^j^  insertion  of  the  word  material^  because  though  the 

rulds  specially  applicable  to  the  subject  now  under  consideration,  may 
not  raise  any  peculiar  obstacle  to  the  admission  of  evidence  tendered 
in  support  of  a  given  fact ;  yet  if  that  fact,  supposing  it  to  be  proved,, 
ought  not  to  influence  the  construction  of  the  will,  the  evidence  in 
support  of  it  is  immaterial,  and  therefore  inadmissible.  ISome 
examples  illustrating  this  principle  have  already  been  given.  (A)  It 
is  further  exemplified  by  the  well-known  rule,  that  words  shall  be 
interpreted  in  their  primary  sense,  if  the  context  and  surrounding  dr- 
oumstances  do  not  exclude  such  an  interpretation,  even  though  the 

(e)  Wigr.  on  WUls,  pi.  215 ;  BlnndeU  v.  (/)  12  Ad.  A  £1.  456 ;  Wigr.  on  Willi 

Gladstone,  11  Sim.  467,  470, 1  PhiL  282 ;  162. 

Thomson  v.  Hempenstall,  1  Bob.  783, 18  {g)  Langham  v.  Sandford,  19  Yes,  649; 

J'or.  814;   Bernasooni  n,  Atkinson,  10  2  TajL  Evid.,  p.  1009,  7th  ed.     Lord 

Hare  848;  Charter  v.  Charter,  L.  B.,  7  Kenjon's  didum,  Thomas  «.  Thomas,  t 

H.  L.  864^  877.    In  In  re  Blackman,  16  T.  B.  677,  seems  therefore  to  be  o?er» 

Beav.  877,  the  role  was  tranogressed,  but  ruled, 

the   decision   seems   right  without  the  (A)  AfU$  p.  *424. 
questionable  evidence,  anU  p.  *379. 
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most  conclusive  evidence  of  intention  to  use  them  in  some  popular  or 
secondary  sense  be  tendered  :  (t)  whence  it  follows  that  la  person^  to 
w^om  the  terms  of  the  description  are  imperfectly  applicable,  may  not, 
"by  parol  evidence  of  facts  tending  to  prove  an  intention  in  his  favor, 
support  his  claim  against  anotiier  person  exactly  or  more  nearly 
answering  to  all  the  particulars  in  the  description.]  14 

Tims,  in  Delnmre  v.  Robello,  {j)  where  a  testator  in  1785  bequeathed 
the  residue  of  his  estate,  in  trust  to  pay  the  interest  for  __^^  ^^^ 
life  to  all  the  children  of  his  two  sisters,  Reyne  and  S^eriV^ 
JEstrdla;  in  case  of  the  death  of  any,  their  issue  to  liave  <*««**p**<**** 
iheir  respective  shares,  with  benefit  of  survivorship  for  want  of  issue. 
The  testator  died  *in  1789,  leaving  three  sisters:  Beyne,  who  was 
never  married,  but  in  1767  changed  her  profession  of  religion  from 
the  Jewish  to  the  Roman  Catholic  persuasion,  and  became  a  professed 
nun,  and  was  baptized  by  the  name  of  Maria  Hieronyma,  and  lived 
at  Genoa ;  and  Estella  and  Rebecca^  who  were  married,  and  lived  at 
Leghorn.  Rebecca  had  several  children,  who  set  up  a  daim  on  the 
ground  that  the  testator  intended  Rebecca  when  he  jiamed  Reynt* 
Parol  evidence  [of  the  drcwmstancea  as  well  as  of  testator's  dedara- 
tionsj  in  support  of  this  claim  was  rejected  by  Lord  Thurlow,  who 
suggested  that  Maria  Hieronyma  might  have  changed  her  mind,  and 
have  escaped  into  this  country,  and  have  married  and  had  children, 
notwithstanding  her  vow.  He  decided,  therefore,  that  the  daim  of 
the  cliildren  of  Rebecca  was  untenable,  inasmuch  aa  there  toaa  a  nster 
■ariBwerinff  to  the  name  in  the  fviU;  for  he  considered  that  the  assumption 
of  the  coventual  name  did  not  prevent  the  applicability  of  the  former 
name :  it  was  a  part  of  the  profession,  and  was  not  meant  for  the  rest 

(%)  Wigr.  on  Wills,  Prop.  U.,  tupra  ble  with  reference  to  extrindc  dream- 

M17.    And  see  Horwood  v.  Griffith,  4  D.,  stances  if  it  had  been  strictly  interpreted. 

M.  A  G.  708.    In  Grant  v.  Grants  L.  IL,  Sed  qu,:  a  testator  speaks  to  all  persons 

^  C  P.  727,  Blackburn,  J.,  cited  with  ap-  interested  under  or  against  his  will ;  and 

proyal,  ''Blackburn  on  Ck)ntract8,"  where  in  Wells  v.  Wells,  L.  B.,  18  £q.  505,  Sir 

it  is  said  that  in  applying  the  rule  a  dis-  G.  Jessel,  M.  B.,  reaffirmed  Sir  J.  Wig- 

tinction  must  be  observed  between  con-  ram's  proposition  and  declined  to  follow 

tracts  and  wills,  and  a  greater  latitude  Grant  v^  Grant.] 

allowed  in  construing  wills,  because  in  14.  See  Tucker  v.  Seamen's  Aid  Soc,  7 

them  the  testator  soliloqalzed,  but  that  in  Mete.  188 ;  Jackson  v.  Hart,  12  Johns, 

a  contract  each  party  spoke  to  the  other:  97 ;  Am.  Bible  Society  v,  Pratt,  9  Allen 

and  accordingly  it  was  held  in  that  case  109 ;  Bom.  Cath.  Orph.  Asylum  «.  Em* 

that  **  nephew "  meant  "  wife's  nephew,'^  mons,  3  Bradf.  144. 

4ilthough  it  would  not  have  been  insensi-  {j)  1  Yes ,  Jr.,  412. 
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of  the  world ;  the  former  name,  therefore,  oontinued,  and  hj  that  sucb> 
persods  were  always  spoken  of. 

So,  in  Andrews  v.  Dobson,  {k)  where  the  bequest  was  to  ^  James^ 
^M«j»no*  son  of  Thomas  Andrews,  of  £astcheap,  printer.*'  There- 
«zoiii<i«a  peiw   ^0g  no  person  of  the  name  of  Thomas  Andrews  in  East- 

K»  answering  "^ 

t^deaoripiUm.  cheap,  out  there  was  James  Andrews,  a  printer,  who  livetl 
there :  he  had  one  son,  named  Thomas,  by  his  first  wife,  who  was 
rdated  to  the  testator ;  he  had  also  a  son  by  a  seoond  wife,  named 
James,  who  was  in  no  manner  related  to  the  testator.  The  son  by  the 
first  wife  claimed  the  legacy,  insisting  diat  the  testator  meant  "  Thomas^ 
the  son  of  James,"  inst^  of  "  James,  the  son  of  Thomas ; "  [and 
prayed  some  inquiry  respecting  these  circamstanoes :]  but  Sir  L.. 
Kenyon,  M.  B.,  said  tliat  though  there  were  cases  in  which  I^;aciea 
were  left  to  persons  by  nicknames,  and  evidence  had  been  admitted  to- 
show  that  the  testator  usually  called  them  thereby,  yet  he  thought 
this  was  beyond  all  precedent,  and  dismissed  the  bill. 

In  this  case  there  could  have  been  no  doubt  as  to  the  identify  of 
the  father;  bnt  the  difficulty  was  in  admitting  the  claim  of  a  son  of 
a  different  name,  there  being  a  son  of  ihe  mane  name. 

Again,  in  Holmes  v.  Custance,  (Q  where  there  was  a  l^acy  to  tiie 
children  of  Robert  Holmes,  ^'  late  of  Norwich,  but  now  of  London/'^ 
It  appeared  that,  at  the  date  of  the  will,  the  testator  had  no  relative 
named  Roberty  but  that  a  person  of  this  name,  *who  was  related  to 
the  testator,  and]  had  gone  from  Norwich  to  London,  at  the  age  of 
fourteen  or  sixteen,  had  died  in  London,  a  few  years  before,  leaving  a< 
child.  It  was  contended  that  the  l^acy  did  not  apply  to  the  child  of 
this  person,  but  to  the  children  of  George  Holmes,  who  was  a  relative 
of  the  testator,  had  been  formerly  of  Norwich,  and  was  then  resident 
in  London,  and  had  several  children,  some  of  whom  were  in  habits 
of  intimacy  with  the  testator ;  but  Sir  W.  Grant  held  that  the  descrip- 
tion was  not  so  inapplicable  to  Robert,  as  to  let  in  evidence  that 
Greorge  was  the  person  intended;  that  the  sense  of  ^Mate"  was  not 
'^  recently"  but  '^formerly;''  and  as  to  his  being  dead  at  the  time, 
that  the  testator  might  not  have  known  or  might  have  forgotten  it,  he 
being  at  a  distance. 

[And  in  Wilson  v.  Squire,  (m)  where  a  testator  bequeathed  a  legacy' 

{k)  1  Coz  425.  Ingle's  Tnut,  L.  R,  11  Eq.  578. 

(l)  12  VcB.  279 ;  we  aUo  Doe  ».  West-       (w)  1  Y.  A  C.  a  G.  654. 
lake,  4  B.  &  Aid.  57,  anU  p.*433;  [In  re 
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to  ^  The  London  Orphan  Society  in  the  Citj  Bead/'  and  it  appeared 
that  there  was  no  institution  precisely  answering  this  description,  but 
there  was  one  in  the  City  Boad  called  the  Qrplian  Working  School, 
which  claimed  the  legacy:  evidence  was  tendered  that  there  was  a 
society  called  the  London  Orphan  Asylum  at  Clapton,  and  that  the 
testator  was  many  years  a  subscriber  to  it,  and  in  his  lifetime  avowed 
his  intention  of  leaving  it  a  legacy ;  but  Sir  J.  K.  Bruoe  bdd,  that  the 
Orplian  Working  School  was  sufficiently  described  by  the  will,  and 
therefore  tliat  none  of  the  evidence  was  admissiUe. 

In  Maybank  v.  Brooks  (n)  the  rule  was  applied  toadiftrcntapeoiea 
of  case.  A  testator  bequeathed  a  legacy  to  A,  his  ezeesloia^  admiais- 
trators  and  assigns:''  A  was  dead  at  the  date  of  the  will,  whidi,  how- 
ever, took  no  notice  of  the  fact :  but  the  personal  representative  of  A 
claimed  the  l^aey,  insisting  that  the  terms  of  the  beqoest  made  it 
transmissible,  and  in  support  of  his  claim  proposed  to  read  (aou^ngst 
otiier)  evidence  of  the  testator's  knowledge  that  A  was  dead :  but  Lord 
Thurlow  rejected  it,  saying,  ''The  only  fact  to  which  evidence  is 
a£forded  is,  that  the  death  of  A  was  within  the  knowledge  of  the  testa- 
tor. The  end  to  which  it  is  to  be  read  is,  that  tlie  Iqpuy  was  meant 
to  be  transmissible :  that  oonld  not  be  from  a  legatee  who  had  been 
dead  several  years."  *  *  *  '^  I  must  accordingly  decree  the  l^cy 
to  be  lapsed."]  (o) 

And  even  where  no  person  actually  answers  to  any  pari  of  die  deaorJp- 
tion  in  the  will,  it  would  seem,  upon  principle,  to  be  im-  5*JS^id- 
*po8sible  to  admit  parol  evidence  ["of  intention"]  io  J|S?oiSlJ"3r 
support  of  the  claim  of  one  to  whom  the  description  is  in  SS^Tf^ 
every  respect  inapplicable ;  [for  the  will  ought  to  be  made  JSS^*"  *■*" 
in  writing ;  and  if  the  testator's  intention  cannot  be  made  to  ap|)ear  by 
the  writing,  explained  by  the  oircwaidanoes^  there  is  nO  will.3(j>^ 

Thus,  Sir  John  Strange,  {q)  in  citing  a  case  where  the.  executor  oon- 
stituted  in  a  will  was,  "my  nephew  Bobert  New,"  Which  an  the 
engrossing  was  written  "  Nune,"  and  parol  evidence  was  admitted,  and 
thereupon  New  was  declared  the  person  meant,  observed,  that  this 
would  hardly  have  done,  if  it  had  not  been  for  the  reialive  words  "  wf 
nephew,"  and  its  appearing  that  New  was  the  testatCM*li  nepliew^  aad 
that  he  had  no  such  nephew  as  Bobert  Nune. 

<•)  1  B.  C.  a  84  5  M.  A  Wei0. 3S9.] 

<o)  See  as  to  thit,  mU  p.  *888.  (f }  Hampehke  ir.  FeiM,  2  Yes.  ^g. 

iji)  Per  Lord  Abiager,  Doe  v.  Hieoooke, 
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[And  in  Miller  <7.Traver8,(r)  where  a  testator  devised  all  his  free- 

Same  rale  as  to  l^old  and  real  estatee  whatsoever,  situate  in  the  oounfy  oj 

Mibjeoioftd  .    X/iffi^grick,  and  in  the  city  of  Limerick,  to  trustees  and 

[(r)  8  Bing.  244,  1  M.  &  8c  342.]  the  testator),  Scanlan  v.  Wright,  13  Pick. 
The  judgment  of  Tindal,  C.  J.,  oontains  a  527 ;  ''  John  Evans,  the  son  of  my  neph- 
fall  and  able  examination  of  the  authori-  ew  James  Evans/'  for  "James  Hooper 
ties.  [See  also  Okeden  v.  Gifden,  2  Buss.  Evans,  the  son  of  the  testator's  nephew 
309 ;  In  re  Clergy  Society,  2  K.  A  J.  615 ;  James  Evans,"  Evans  v.  Hooper,  2  6r. 
In  re  Peel,  L.  R.,  2  P.  &.  D.  46;  Barber  Ch.  (N.  J.)  204;  ''my  nephew  James, 
V.  Wood,  4  Gh.  D.  885.  Beaumont  v.  son  of  Frederick,"  for  "my  nephew 
Fell,  2  P.  W.  141,  2  Eq.  Gas.  Ab.  366,  pi.  James'  son  Frederick,"  exparU  Hornby, 
8,  where  a  legacy  to  **  Catherine  Eamley  "  2  Bradf.  420 ;  "  Gormac^  son  of  my  brother 
was,  upon  evidence  of  intention,  held  Gormac,"  for  "  Cormac,  son  of  the  testa- 
well  bequeathed  to  Gertrude  Yai-dley,  is  tor's, only  brother  James,"  Connolly  «. 
overruled  (5  H.  L.  Gas.  168);  unless  it  Pardon,  1  Paige  291.  So ''The  American 
can  be  deemed  a  case  of  nick  name —  Home  Missionary  Tract  Society,"  for  the 
which  is  questionable.  The  same  mAy  be  "  American  Tract  Society,"  Button  v.  Am. 
said  of  Masters  «.  Masters,  1  P.  W.  425,  Tract  Soc.,  23  Vt.  336;  "the  Methodist 
whereon  a  legacy  to  "Mrs.  Sawyer"  in-  Episc.  Mission  at  Bombay,"  for  "the 
quiry  was  directed  whether  Mrs.  Swap-  Meth.  Episc.  Mission  at  Locknow,"  Mo- 
per  was  the  person  intended.] i*  Ailister  «.  McAllister,  46  Vt.  272;  "The 

15.  It  is  a  well  established  rule  that  a  Congregational  Foreign  Missionary  8o- 
misnomer  of  the  legatee  or  devisee  is  im-  ciety,"  for  the  "American  Board  of  Corn- 
material,  if  the  person  really  intended  missioners  of  Foreign  Missions,"  Howard 
can  be  identified  by  the  description  in  the  v.  Am.  Peace  Soc,  49  Me.  288 ;  the  "  Meth. 
will.  Alabama  Conference  v.  Price,  42  Episc.  Missionary'  Society  of  Maine,"  for 
Ala.  39 ;  Billingslea  v.  Moore,  14  Qa.  370 ;  the  "  Trustees  of  the  East  Maine  Gonfei^ 
Smith  «.  Smith,  4  Paige  270 ;  Gardener  ence  of  tl^e  Meth.  Episc  Church,"  Straw 
V.  Hyer,  2  Paige  11;  President,  &c.,  v.  v.  Trustees,  67  Me.  493;  the  "Franklin 
Norwood,  1  Busb.  Eq.  65 ;  Dom.  St  For.  Seminary  of  Literature  and  Science,  New- 
Miss.  Soc  Appeal,  30  Penna.  St.  425;  market,  N.  H.,"  for  the  "Trustees  of  the 
Cresson's  Appeal,  30  Penna.  St.  437 ;  Gass  South  Newmarket  Methodist  Seminary," 
ff.  Bon,  3  Sneed  (Tenn.)  211;  Ayt«8  «.  Trustees,  <Sbc.,  v.  Peaslee,  15  N.  H.  317; 
Weed,  16  Goim.  291 ;  Preachers'  Aid  So-  the  "trustees  who  hold  the  funds  of  the 
ciety  V.  Bich,  45  Me.  552 ;  Second  Cong.  Theological  Seminary  at  Princeton,"  for 
Soc  V.  First  Cong.  Soc,  14  N.  H.  315.  the  "Trustees  of  the  Theological  Seminary 
Thus  "  Phillis  "  has  been  shown  to  mean  of  the  Presbyterian  Church  at  Princeton," 
"  Philip,"  Tudor  v.  Terrel,  2  Dana  49 ;  Newell's  Appeal,  24  Penna.  St  197 ;  the 
"Priscilla  Picard"  to  be  intended  for  "New  Colonization  Society  in  Africa," 
/'Paris  Picard,"  Hart  v.  Marks,  4  Bradf.  for  the  "American  Coloniaatioii  Society 
161 ;  "  Daniel "  for  "  David,"  Jackson  v,  for  settling  free  persons  of  color  in  Af- 
Stanley,  10  Johns.  133 ;  "  CornelU  rica,"  Maund  o.  McPhail,  10  Leigh  199. 
Thompson "  for  "  Caroline  Thomas,"  In  describing  the  subject  matter  of  the 
Thomas  v.  Stevens,  4  Johns.  Ch.  607;  gift,  parol  evidence  is  also  admissible  to 
"Samuel,  son  of  Samuel,"  for  "William,  correct  a  misdescription.  Thus  in  Allen 
son  of  Samuel,"  Powell  v,  Biddle,  2  Dall.  r.  Lyons,  2  Wash.  G.  C.  475,  it  was  held 
70;  VtLA,(y*  for  "£.  A.  &"  (married,  that  a  house  and  lot  on  Fourth  street  were 
name  of  E.  A.  C.,  which  was  unknown  to  intended  by  a  devise  of  a  house  and  lot 
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their  heirs.  At  the  time  of  making  his  will^  the  testator  had  no  real 
estate  in  the  oovmJty  of  Limerick^  but  he  had  considerable  real  estates 
in  the  eounly  of  Owe :  and  it  was  held  hj  Lonl  Brougham^  L.  C, 
assisted  by  Tindal^  C.  J.,  and  Lord  Lyndhorst,  C.  B.,  that  evidence 
to  prove  that  the  testator  intetided  his  estates  in  the  couniy  of  Clare  to 
pass  by  the  devise,  and  that  the  word  Idmeriok  was  inserted  by  mistake 
instead  of  Clare,  was  not  admissible,] 

And  in  no  instance  has  a  total  blank  for  the  name  been  filled  up  by 
parol  evidence.  (9)    In  such  cases,  indeed,  there  is  no  Total  blanks 
certam  intent  on  the  face  of  the  will  to  give  to  any  per-  tobesuppuad.  * 
son :  the  testator  may  not  have  definitively  resolved  in  whose  favor  to 
bequeath  the  projected  legacy.  (Q 

The  effect  of  partial  or  imperfect  descriptions,  however,  has  often 
come  under  consideration.  In  Hunt  ».  Hort,  (w)  where  partial  w^^w 
the  bequest  was  to  Lady  ,  Lord  Thurlow  considered  ""pp**^ 

it  as  equivalent  to  a  total  blank,  and,  therefore,  that  the  name  *oould 
not  be  supplied  by  parol  evidence.  But  in  Abbot  v,  Massie,  (x)  where 
the  bequest  was  to  Mr.  and  Mrs.  G.,  Lord  Loughborough  directed  an 
inquiry  as  to  who  Mrs.  6.  was.  Of  course,  if  there  had  been  more 
than  one  person  answering  to  the  imperfect  description  in  the  will,  and 
the  evidence  had  failed  to  point  out  which  of  them  was  the  intended 
object  of  the  testator's  bounty,  the  bequest  would,  in  both  the  pre- 
ceding cases,  have  been  void  for  uncertainty. 

[At  the  conclusion  of  his  judgment  in  Blundell  v.  Gladstone,  the 
Y.  C.  said  he  decided  the  case  upon  the  words  of  the  Evidenoe 
will,  coupled  with  that  evidence  only  which  had  been  mSSbi?^ 
given  as  to  the  state  of  the  Weld  family  at  the  date  of  toriaf 
the  will,  and  tohich  he  thought  teas  the  only  part  of  the  evidence  which 
ought  to  be  reoehed.  (y)  But  besides  that  evidence  there  was  parol 
evidence  (z)  of  the  testator  having,  both  before  and  after  making  his 
will,  and  even  after  correction  of  his  mistake,  repeatedly  called  the 

on  Third  Btreet^  the  testator  having  no  THridi  v.  Litchfield,  Id.  872;  Taylor  «. 

property  on  Third  street ;  so,  in  Winkley  Bichardson,  2  Drew.  16. 

o.  Eaime,  82  N.  H.  268,  by  a  part  of  *'lot  (0  Per  Parke,  B.,  Doe  «.  Needs^  2  M. 

37  which  I  purchased  of  A  "  was  intended  A  Wels.  139.] 

lot  97,  there  being  no  lot  87 ;  so,  a  farm  (u)  8  B.  C.  C  811 ;  see  also  1  M.  A  80. 

described  as  containing  eight  fields  will  851. 

pass,  though  it  is  shown  to  contain  nine  (x)  8  Yes.  148 ;    [and  see  In  re  !>• 

fields,  Coleman  v.  Eberley,  76  Penna.  St.  Bosaz,  2  P.  D.  66. 

197.    Bee  also  Doe  «.  Boe,  1  Wend.  541.  .    (y)  11  Sim.  488. 

[(s)  Baylis  v.  Att-Gen.,  2  Atk.  289;  (s)  Id.  470. 

[♦442] 
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poeseBSor  <^  Lulwordi  by  the  name  of  Edward  Weld.  This 
had  beea  received  in  the  master's  ofBoe,  and  in  delivering  the  opiBioa 
of  the  judges  in  D.  P.^  (where  the  suit  was  carried,)  Parke,  B.,  aaid,. 
they  thou^t  it  was  rightly  reoeived.  (a)  Henoe  it  is  to  be  inferred 
that  evidence  (to  which,  upon  the  principles  discnased  in  this  duipter 
there  b  per  m  no  objection)  of  fad»  connected  with  the  case,  and 
which  may  by  possibility  inflaence  the  ocHistruction  of  the  will,  i» 
admisuble,  although  ultimately  it  is  found  to  be  immaterial  and  ha» 
to  be  exdaded  fnmi  oonuderation.]  (6) 

(a)  1  H.  L.  Om.  778|  imm.  Gamoys  «.    tower,  4  Boas,  b^  a.;  Sayer  «.  8tfir,  7 
BlandelL  Haie  881,  Wigr.  on  Wilk^  pi.  Itt.] 

(4)  See  also  Lowe  ti  Lad  Hnntiiis- 
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A. 

AOGELERATION,  iion«  where  limitatioii  salyeot  to  Toid  tiiiiti^  620,  el  Mf- 

AOGEDENT,  deBtnicdoD  hj,  no  reTocation,  286. 

AOCUHULATION, 

troBt  lor,  during  minority  of  anj  tenant  in  tail,  void,  540. 

how  regolated  bj  statute,  573. 
period  for,  b  to  be  calculated  exeluBiye  of  daj  of  death,  576. 
one  Btatntorj  period  for,  onlj  can  be  taken,  ib. 
trmt  for,  during  minori^  of  anj  nnbom  person,  whether  valid,  ib. 
exceeding  statutory  limits,  good  pro  tonto,  578. 
trfOiqgreBBing  common  law  rules  against  perpetuitj,  Toid  altogether,  ib. 
though  for  a  purpose  excepted  from  the  statute,  ib. 
for  pajment  of  testator's  debts  good  though  unlimited,  679. 
till  a  given  sum  be  reached  good  to  the  extent  allowed  by  statute  though 

without  limit,  if  the  given  sum  rest  within  proper  limits,  ib. 
for  payment  of  debts  of  another  person  must  not  contravene  common  law 
mle^  ib. 
but  is  not  affected  by  the  statute,  lb. 
eoutmction  of  the  exception  in  statute  as  to  portions,  580. 

adding  accumulations  to  capital  is  not  raising  portions,  581. 
legacy  is  not  a  portion  Chough  parent  residuary  legatee^  582. 
accumulations  valid  or  not  according  as  by  alternate  contingency  tit^  do  or 

do  not  form  portions,  583. 
as  to  nature  of  interest  parent  must  take  to  render  raising  of  pottioas  by» 
valid,  583. 
destination  of  income  released  by  statute  from,  584. 
nature  of  interest  of  heir  in  rents  released  from, 'by  statute,  586. 
implied  trust  for,  is  within  the  stetuto,  ib. 
whether  trust  for,  by  means  of  policies  of  assurance,  within  the  statate^  587* 

ACKNOWLEDGMENT  ef  will  or  signatnie  by  testator. 
Under  29  Otr.  U. 

what  amounted  to,  212. 

might  be  before  each  witness  separately,  209. 
Under  1  Ftet,  e.  26. 

must  be  of  the  signature,  not  of  the  will,  268. 
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ACKNOWLEDGMENT,  (eonfmiMcL) 
what  amonntB  to,  252;  «i  mq. 
moBt  be  before  both  witnesses  simiiltaaeoiiBljy  254. 

witnesses  sign,  ib. 
nmj  be  bj  gestures,  253. 
of  fonner  signature  is  a  snffident  re-execation,  254. 

8m  AtTSBTEATIOV-— FBBBKVGB--8lOVA.TUBB--WrrznBaB. 

ACT  of  Parliament,  sale  under  compnlBoiy  power  in,  effect  o^  827. 

ACnON  (CHOSE  IN),  cannot  at  law  be  deyised  awaj  from  execator,  155b 

ACTION  (BIQHT  OF),  formerlj  not  devisable,  158. 

^ACTUAL  SEBVIGE^  of  soldiers  and  sailors,  60  n.,  241  n« 

ADDITIONAL  legacy,  oonstmction  of  gift  of,  854. 

ADMISSION  of  tmst  bj  tnutees,  where  no  trust  dedaied  hj  will,  288  n. 

^  ADYISE,**  effect  in  creating  trust,  685. 

AFTEB-ACQUIBED  LAND,  devisable^  156  n. 
Btatntes  as  to,  in  U.  S.,  602  n.,  608  n. 
British  statute  as  to,  602^  et  teq. 
whether  republication  hj  codicil  extends  to,  864. 

AGE^  in  computing,  daj  of  birth  included,  9L 
as  affecting  capacity,  63,  98  n. 

AGENT,  effect  of  direction  to  deyisee  to  employ  particular  penon  as,  704|  si  ssg; 

AGREEMENT,  held  testamentarx,  86. 

lor  sale,  a  revocation  of  will  in  equity  before  1  Yict,  a  20^  824. 

e£fbct  of,  since  that  statute,  826. 
for  settlement  on  mi^rriage  also  a  revocation,  825. 

ALABAMA  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  79  n. 
afker^oquired  property,  156  n.,  602  n. 
attestation,  198  n. 
legacy  to  witness,  226  n. 
revocation  by  marriage,  269  n. 
revival  of  fcurmer,  by  revocation  of  later,  will,  865  n. 
perpetuity,  504  n. 
accumulation,  578  n. 
no  lapse  of  gift  to  desoendiht,  688  n. 

ALIEN, 

devise  by,  voidable^  86. 

will  vest  his  defeasible  title  in  his  devisee^  ib. 
on  death  of  intestate,  lands  escheat,  ib. 
may  take  devise  by  English  statute,  185. 

at  common  law  until  office  found,  ib» 
in  the  United  States,  86  n.,  185  n. 
«ould  always  take  personalty,  185  n. 
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ATiTKN,  (wiUinued.) 

jointly  with  another,  186. 

as  aoryivor  in  joint  tenancy,  ib. 

troBt  of  freehold  or  copyhold  lands  in  favor  o(  forfeitable  to  crown,  186. 

chattels  in  favor  o^  is  forfeitable  to  crown,  187. 
moneys  to  arise  from  sale  of  lands  beqaeathed  to,  not  forfeitable^  187. 
disabilities  o^  how  removed,  188. 
can  hold  what  estate  in  land  under  a  license,  ib. 
act^  not  retiospective^  ib. 

ALIENATION,  when  a  revocation,  808.  ^ 

ALTERATION  in  a  will,  • 

what  is  a  sufficient  execution  o^  259,  806. 
presumed  to  be  after  execution,  where  no  evidence^  80i. 
if  not  noticed  in  oodidl,  presumed  to  be  after  date  of  codicil,  lb.  . 
Ij  obliteration,  when  conditional,  294. 
«flbct  o^  in  one  of  two  duplicate  wills,  296. 

when  made  once  of  expressions  occurring  twice,  ib. 
jSm  Obutebatzoh. 

ALTERNATIVE  OONTINGENGIES, 

when  gift  on,  good  or  not  in  event,  one  being  remote  the  other  not,  556.  ' 

need  not  be  separately  mpretaed  to  render  the  one  not  remote  valid,  567.. 

ALTERNATIVELY,  gift  to  several  persons,  effect  o^  666. 

AMBIGUITY,  patent  and  latent^  743. 
8e$  Pasol  Evxbengb. 

AMBIQUOUS  WORDS,  revocation  not  implied  from,  349. 
AMERICAN  STATUTES— See  names  of  various  states. 
«AND''read"or,»644n. 

8e$  GHAxranra  Wobsb. 

ANNUITY, 

gift  to  purchase,  legatee  may  take  the  value  in  money,  694. 
when  free  from  legacy  duty,  355. 

ANTICIPATION, 

restriction  on,  in  appointment  of  life  estate  under  special  power,  whether  void,  566. 

APPOINTEE,  under  special  power,  must  be  competent  to  have  taken  under  deed 
creating  the  power,  559. 

APPOINTMENT, 

by  will,  as  to  probate  o^  5^  55.  . 

power  0^  to  be  executed  by  "writing,"  not  within  1  Vict,  c  26, 57  n. 

in  favor  of  issue  good,  but  must  be  exercised  in  favor  of  olgecte  not 
remote,  559. 

sect  38^  of  1  Vict,  c  26,  as  to  lapse^  does  apply  to  gifts  under  particular  power 

of,  642. 
tontra  as  to  gifts  under  general  power,  ib. 

ANIMUS  REVOCANDI,  evidence  o(  284^  286. 
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*«  AIINEXED  SCHEDULE,"  230,  * 

JkPFOBTIONMENT,  of  charity  legacy,  at  what  tima  valMt  of  laal^ 
altj  to  be  aaoertainedy  441  n. 

ABSIANSAS  STATUTES^ 
disposing  a^  61  n. 
married  woman's  capacity,  79  n. 
devise  to  witness,  189  n« 
attestation,  198  n. 
revocation  by  marriage,  269  n. 
holograph  wills,  200  n. 
xevival  of  former,  by  revocation  of  later,  will,  865  n. 

ASSENT,  of  hosband,  to  wife's  will,  when  necessary,  79  n« 
enables  wife  to  bequeath  her  personal  estate^  82. 
may  be  given  by  husband's  will,  83  n. 
verbal,  whether  sufficient,  ib« 
may  be  retracted,  82  n. 

ASSETS^ 

not  marshaled  in  favor  of  charity,-  439. 

what  amounts  to  direction  to  marshal  by  testator  himself  448. 

ASSIGim ENT,  held  testamentary,  48. 

ASSOCIATION— iS^  SociBnr. 

ASSUBANCE,  whether  trusts  fbr  eflfocting  polieiM  o^  an  aoOumiilalloii  wMfa  As 
ThellnsBon  act,  687. 

ATTAINTED  persons  when  competent  to  devin,  87, 89. 

ATTESTATION, 

IMsr  29  Cbr.  IT. 

what  a  sufficient,  213,  et  mq^  218. 

form  of,  not  necessary,  ib. 

one  memorandum  of,  may  apply  to  diatiiiot  daoses,  216. 

or  to  distinot  Am^  Sir. 
could  not  be  dispensed  with,  by  testator,  229. 
when  applies  to  previous  unattested  testamentary  instromeiili^  S0Ol 

X^Mkr  1  VieL,  c  26. 

form  of,  not  necessary,  253^  266. 
what  constitutes,  ib. 

applies  to  previous  unattested  testamentary  inatmhieDls^  260. 
ofMmiM  atUttandi  requisite,  218. 

initials  written  on  margin  opposite  an  alteration,  insoAeient,  fb, 
American  cases,  218  n. 
attestation  clause  not  necessary,  ib. 

presumption  when  death  or  absence  of  witnesNS  preventi  doe  prool^  819. 
proof  against  evidence  of  witnesses,  220. 
but  not  on  strength  of  attestation  clause  merely,  ib. 
attestation  may  cover  both  will  and  oodidl,  217,  860^  s(  ssf . 
no  probate  where  attestation  incomplete^  846. 
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ATTESTATION,  (conHnued.) 

.prMnmpdoD  against  unaigned  attestation  elaoss^  945  a. 
as  to  incoiporation  of  uaatleated  papers,  see  Ivoqbpobatioh. 

80$  TTmnmn    flTfnr  i  Tmrn    A  fnm n wt  rrtninnTT   PnirmnTng   roirimi 

ATTORNEY,  power  oi;  held  testamentary,  34  n.,  47. 

AUTBE  VIE,  freeholds  piir, 
power  of  devising,  178. 
devise  hj  ^uon  tenant  in  taU  o(  178. 
what  a  good  will  04  241. 

B. 

BANISHMENT  of  hoshand,  effect  at,  on  testamentaij  power  of  wife^  84. 

BANKBUPTCY,  not  a  revocation  of  will,  815. 

BAPTIST  ministers,  bequest  lor  benefit  0^  881. 

BA8TABD8— Sm  Illboitdc^tb  CHixj>Bnr. 

^BELONQINQ  therennto,''  what  passes  by  bequest  of  things,  782. 

BENEVOLENT  purposes  are  not  charitable,  899,  416. 

^BEQUEATEE,'*  use  of  word  does  not  neoesBarilj  prevent  taad  passinft  148  n. 

BIBTH  OF  ISSUE,  revocation  1^,  270,  si  #09. 

BLANKS,  ^ 

do  not  invalidate  a  will,  88. 
presumption  as  to  when  filled  np^  805. 
left  in  a  will,  cannot  be  supplied  by  parol  evideaes^  TttL 

may  from  context^  Edmunds  sl  Waog^  4  Drew.  S7A. 

Sm  Uscebtaintt. 

BUND  TESTATOB^ 
validity  of  will  o^  63. 
will  o^  need  not  be  read  over  to  him,  ib. 
what  oonstitutes  presence  o^  224. 

BOND,  aaiignment  o(  held  testamentary,  48. 

BUBDEN  OF  PROOF— iSse  Onto  Pbobahsl 

BUBNING, 

revocation  of  will  by,  282. 

8i«  ObUTERATIOH— BXTOOATIOV. 

c. 

CALIFOBNIA  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  oapadty,  79  a* 
aiter-aoqnired  lands,  166  n.|  602  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 
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GAUFOBNIA  STATUTES.  (coiKmumL) 
xerocAtioa  hj  marriage^  269  n. 
reriyal  of  fonner,  by  revooBtioQ  of  later,  will,  886  lu 
charitable  ubob,  889  n. 

OANCELING, 

a  will  or  daose  therein,  a  reyocation  under  ftatnte  of  franda^  28i. 
though  made  in  pencil,  291. 
effect  of  partial,  ib. 

where  connected  with  new  diaporition,  S94. 
not  an  e£^taal  revocation  under  1  Viot,  e.  20^  nnlen  amoontiqg  to  dwIiiHlIiin^ 

802. 
in  what  case  may  be  of  nse^  thongh  not  a  itrooation,  808, 
jSm  Bsycoatiov. 

GAPAdTT, 

testamentary,  58,  el  aeg. 

infancy  inoapacitatefl,  59. 

epileptic  fits,  63  n. 

idiocy,  63,  91  n. 

imbecility  from  adyanced  age^  68^  08  a* 

dnmkennefls,  63^  97  n. 

blindnen  and  deafiiesi,  68. 

not  blindneeB  or  deafiMas  alone^  68^  64  n. 

deaf  and  dumb,  68  n. 

deai^  dnmb  and  blind,  68n. 

Inaane^66. 

■tricter  proof  necessary  in  case  of  saspidoOy  87. 

as,  if  drawn  by  person  interested,  69  n. 

presumed  on  proof  of  due  execationy  68  n. 

ooyertnre  incapacitates,  79. 

American  law,  79  n. 

of /ema  covert  must  be  first  determined  in  probate  coart,  82  a* 

aliens,  86. 

traitors  and  felons,  87. 

felo  de9e,B7  n. 

outlaws,  89  n. 

excommunicated  persons,  ib. 
affected  by  fiiilure  of  memory,  95. 
different  degrees  required  for  contract  and  wiD,  96. 
burden  of  proof  of  imbecility,  96. 
wonja  a  potu,  97. 

evidence  of  opinion  admissible^  116. 
to  take  devise,  181. 

civil  law  restriction  on  didnheriting^  274  n. 

unaffected  by  English  statutes  as  wills  taking  eAot  as  if  made  at  tsslatoi^ 
death,  615. 

CATHOLIC  BEUGION,  what  bequests  eonneoted  wiUi,  valid,  88J. 

OHANCEBY  JUIUSDICTIOK  on  question  of  validity^  64  n. 

charity,  460  a. 


*n 
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CHANGING  WORDS,  "and"  for  "or,"  644  n. 

CHABGE, 

when  extinguished  by  union  of  character  of  mortgagor  and  mortgagee. 

See  EZTINOUISHHENT. 

on  land,  when  could  be  made  by  unattested  codicil,  234. 

of  legacies,  extends  to  those  given  by  unattested  codicil,  235. 

specific  and  exclusively  upon  land,  could  not  be  revoked  by  unattested  codicil, 
236. 

on  mixed  fund,  might  be  revoked  by  unattested  codicil  as  to  proportion  on  per- 
sonalty, 237. 

auxiliary,  on  land,  becomes  exclusive  by  a  disposition  of  the  entire  personalty,  ib. 

of  legacies  "hereinafter"  given,  does  not  include  legacies  by  codicil,  235. 

on  an  estate,  not  affected  by  new  disposition  in  fitvor  of  another  devisee,  844, 

formalities  of  devise  necessary  to,  236  n. 

intention  mast  clearly  appear,  236  n. 

implied  from  blending  real  estate  and  personalty,  236  n. 

but  not  specific  legacy,  236  n. 

follows  lands  into  hands  of  devisee's  assigns,  236  n. 

of  debts,  extends  to  all  debts  at  testator's  death,  234. 

pf  legacies,  by  mingling  real  and  personal  estate,  236  n. 

GHABITABLE  TRUST, 

vitiates  devise  of  l^al  estate,  429. 

except  where  there  are  other  valid  trusts,  ib. 
secret,  discovery  o^  may  be  compelled,  380,  438. 

or  proved  aUunde^  438. 
but  declared  by  separate  unattested  paper,  has  no  effect  on  devise,  ib. 
eofUra  if  devisee  promised  to  perform  trust,  ib. 
statute  of  43  Eliz.  only  validates  in  equity,  183  n. 

CHARITY, 

what  is,  382. 

what  is  not,  397,  400  n. 

poor  need  not  be  objects  of,  396. 

gift  for  private,  void,  400. 

bequest  to  keep  testator's  tomb  in  repair,  is  not,  398,  406  n. 

bequest  for  specified  families,  b  not,  400. 

object  must  be  public  in  its  nature,  ib. 

bequest  to  found  museum,  is  not,  401. 

is  not  implied  from  the  character  of  the  legatee  or  devisee,  ib. 

bequests  for,  and  for  other  indefinite  purposes,  void  in  toto,  403. 

or  other  indefinite  purposes,  412. 
indefinite  trust  for,  void  if  beyond  control  of  court,  407. 
trustee  not  necessary  to  validity  of,  410  n.,  414  n. 
misnomer  of  charitable  corporation  immaterial,  411  n. 
unincorporated  society,  gift  to,  412  n. 
society  to  be  incorporated,  413  n. 


pious  uses  not  charitable,  417  n.  ^ 

charitable  or  pious  uses  or  children  of  A,  417. 
without  trustee  or  definite  beneficiary,  415  n. 

3c 
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CHABITY,  (eaniinued.) 

apportionment  between  charity  and  other  object^  419. 

sturploB  after  Batisfying  gift  to,  418  n. 

how  far  affected  by  rule  as  to  perpetuity,  604  n. 

but  not  where  other  purpose  is  definite,  418. 

policy  of  law  with  respect  to  gifts  to,  420. 

what  species  of  property  may  or  may  not  be  given  to,  421,  et  teq. 

right  to  lay  claims,  425. 
V   money  secured  on  turnpike  tolls,  or  poor  rates,  ib. 

leaseholds  and  money  on  mortgage,  ib.  422  n. 

judgment  debts,  422. 

money  secured  by  lien  on  land,  ib. 

as  to  shares  in  joint-stock  companies,  423  n.  425. 
mining  companies,  426. 

railway  debentures,  425,  427. 

tenants'  fixtures,  429. 

arrears  of  rent>  ib. 

growing  cfops,  ib. 

proceeds  of  sale  of  land  held  on  trust  for  sale,  422  n.,  430. 

money  to  belaid  out  in  land,  ib. 
charge  on  land  fails  pro  tanto^  424. 
trust  for,  avoids  devise  of  legal  estate^  429. 
devise  upon  condition  to  convey  to,  the  oondiUon  void,  ib. 
recommendation  to  purchase  land  for,  avoids  gift,  430. 
where  an  option  to  purchase  land  or  not  for,  gift  good,  ib. 
direction  to  invest  on  mortgage  as  trustees  think  fit,  avoids  gift,  ib 
where  purchase  of  land  the  ultimate  object,  gift  bad,  431. 
where  purchase  of  land  not  essential,  gift  good,  432. 

otherwise  bad,  ib. 
legacy  for,  on  condition  that  another  provides  land,  void,  434. 
legacy  for,  in  expectation  that  another  will  provide  land,  whether  good,  435. 
legacy  for,  to  be  applied  in  building,  bad,  4^. 

legacy  for,  to  be  applied  in  building  on  land  already  devoted  to  charity,  good,  436. 
80  where  bequest  forbids  purchaser  of  land,  435. 
legacy  for,  to  be  applied  in  paying  off  encumbrance  on  lands  already  devoted  to 

charity,  bad,  437. 
legacy  depending  for  mode  of  ap^ication  on  void  gift  to,  bad,  ib. 
where  void  legacy  paid,  court  will  not  execute  trust,  ib. 
applied  notwithstanding  residuary  bequest,  453. 
not  executed  ry  pres  in  the  United  States,  450  n.,  et  8eq^  410  n.,  486  n. 

contra  after  lapse  of  time,  438. 
secret  trust  for,  discovery  of,  may  be  compelled,  ib. 

may  be  proved  alitmdey  ib. 
efifect  where  trust  declared  by  unattested  paper,  438,  380. 
assets  not  marshaled  for,  439. 
but  testator  may  marshal  his  own  assets,  441. 
what  amounts  to  complete  direction  to  marshal,  442. 
legacy  charged  on  land  as  auxiliary  fiind  fails  to  extent  of  chaise,  443. 
devise  to  college  for,  bad,  445. 
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CSHABITY,  (anHnued,) 

what  devises  to  colleges  good,  ib. 

devise  of  land  to  college  good  in  equi^  ouijf  446. 

gift  of  money  to  be  laid  out  in  land  in  Scotland  for,  good,  ib. 

devise  of  land  or  money  to  be  laid  out  in  lands  in  Ireland  for,  good,  446. 

devise  of  land  in  colonies  for,  good,  ib. 

devise  of  lands  in  London  by  resident  freemen  for,  good,  ib. 

exceptions  by  statute  in  favor  of  particular  objects,  447. 

power  given  by  statute  to  any  charity  corporation  to  take  and  hold,  Ac,  does  not 

include  power  to  take  by  devise,,  448. 
charitable  corporation  cannot  in  any  case  take  legal  estate,  671. 
gifts  for,  not  void  for  uncertainty,  403  n. 

but  applied  cy  prOj  in  England.  449. 
except  where  particular  objects  in  view,  463. 
when  administered  by  crown  and  when  in  chancery,  468. 
legacy  to  charitable  corporation  will  be  paid  without  scheme,  ib. 

contra  where  not  to  be  applied  as  part  of  the  general  funds  of  corporation,  ib. 
l^^acj  for  foreign,  will  not  be  applied  by  court,  ib. 
ejf  pres  doctrine  not  applied  to  gifts  void  under  9  Geo.  II.,  469. 
gift  over,  in  case  gift  for,  held  void,  is  good,  459. 

CHATTELS,  UmitaUon  of,  170  n. 

CHEQUES^  held  testamentary,  44. 

OHILDREN,  omission  of,  no  proof  of  incompetency,  113. 

OHOSES  IN  ACTION,  ^ 

devise  of  land  will  not  carry  right  of  action  against  purchaser  for  breach  of 

contract  of  sale,  163  n. 
cannot  be  devised  away  from  executor,  under  1  Vict,  c.  26, 166. 

CLASS, 

gift  of  contingent  remainder  to^  how  operates,  629. 
difference  of  effect  between  gifts  of  legal  and  equitable  interests  to,  630. 
gift  to,  of  equitable  interest,  which  maiff  comprise  objects  too  remote,  void  as  to 
'     all,  ib. 

what  constitutes  a  gift  to,  in  law,  634. 
as  to  a  gift  to,  combined  with  designated  persons,  581. 
€y  pre8  doctrine  applied  to  gift  to  some  only  o(  671. 
under  gift  to,  there  is  no  lapse  by  death  of  one  object^  623. 
whether  gift  to  executors  is  a  gift  to  a,  624. 
of  persons  to  be  ascertained  in  testator's  lifetime^  under  gift  to,  no  lapse  by 

death  of  one,  625. 
whether  gift  to  next  of  kin  or  relations  is  a  gift  to,  626. 
gift  to  children  as  a,  whether  operated  upon  by  1  Vict.,  c.  26,  {  32^  638. 
may  fluctuate  by  diminution  only,  624. 

See  Appointment— Joint  Tenancy— PiERPJETurry — Bemainbxrs. 

CODICIL, 

Unattested, 

invalidity  of  disposition  by  will  by  reference  to,  229,  232. 

exception  in  case  of  charge  by  will  of  legacies  to  be  bequeathed  by,  234* 
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CODICIL,  (coniifitiMi.) 

Uhjutebted,  (eontinued,) 

whether  exception  indodes  legacies  prixziarilj  charged  on  land,  235. 
conld  not  revoke  specific  charge  on  land,  236. 

nor  on  mixed  fund,  237. 
might  withdraw  personalty  and  leave  legacy  solely  charged  on  land,  ib. 
since  1  Vict  does  not  come  under  term  codicil,  where  there  are  other  duly^ 
attested  codicils,  264. 
Attbbted, 

republishes  will,  3H  366  n. 

where  refers  to  previous  unattested  will  so  as  to  set  it  up^  260»  el  Mf. 

effect  of,  where  refers  to  will,  but  not  to  unattested  codicil,  262. 

distinction  since  1  Viet.  264,  266. 

written  on  same  paper  as  unattested  will,  effect  o^  26L 


pfurtof  will,  27  n. 

does  not  render  valid  alterations  in  a  will  if  it  does  not  notice  them,  267. 
effect  upon,  of  destruction  of  will,  305. 
revocation  by  inconsistent  codicil,  342,  et  8eq, 
expressions  in,,  construed  to  mean  same  as  in  will,  345. 
when  legacy  by,  is  upon  same  terms  as  legacy  by  will,  354,  el  seg. 
not  revoked,  because  other  codicils  only  are  referred  to  in  subsequent  codi- 
cil, 358. 
ratified  by  ratification  of  will,  360. 
revival  by,  of  revoked  will,  358,  359,  360. 
cannot  revive  will  destroyed,  360. 

nor  by  reference  to  destroyed  will  revoke  posterior  will,  861. 

See  Ammsation— Attbbtatioh — "  Hebeikapter'' — ^Befubuoatioh— Bsvo- 

GA.TIOK. 

OOLLEGES, 

excepted  from  9  Geo.  II.,  c.  36,  445. 

whether  those  founded  since  9  Qeo,  11.,  c.  36,  are  also  excepted,  445. 

devise  to,  in  trust  for  other  charitable  objects,  bad,  ib. 

OOLONIES,  not  within  9  Geo.  IL,  c.  36,  446. 

OOLOEAIX)  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  80  n. 
after-acquired  lands,  156  n.,  602  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 

CONDITIONAL  BEVOCATION, 
under  statute  of  frauds,  294. 
under  1  Vict,  c  26,  303. 

doctrine  of,  does  not  apply  to  revocation  of  later  will  by  inefiectoal  attempt  to- 
revive  a  destroyed  will,  360. 

**  CONFIDING,"  effect  of  in  creating  a  trust,  685, 
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<X)NFIRMATION  of  will  made  daring  disability  is  necessary,  85. 
of  deed  by  will,  220. 

<X)NSTRUCTION  of  will, 

according  to  foreign  law,  how  ascertained,  9. 
original  will  may  be  looked  at  to  determine,  53. 

<X)NNECTICUT  STATUTES^ 
disposing  ag^,  61  n. 

married  woman's  testamentary  capacity,  79  n« 
afler-acqulred  lands,  156  n.,  602  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 
posthumous  children,  272  n. 
revocation  by  birth  of  issue,  272  n.,  274  n. 
revival  of  former,  by  revocation  of  later,  will,  365  n. 
charitable  uses,  390  n.,  435  n. 
no  lapse  of  gift  to  descendants,  688  n. 

CONTINGENT  REMAINDERS, 

by  8  and  9  Vict.,  c.  106,  {  8,  they  are  made  independent  of  the  forfSiture,  sur- 
render or  merger  of  the  preceding  freehold,  lb.,  526,  527,  528. 
in  copyholds  fail  as  in  freehold,  except  by  destruction  of  particular  estate,  527. 

CONTINGENT  WILL, 
may  be  made,  28. 

if  event  does  not  happen,  will  not  be  proved,  80. 
unless  will  recognized  by  some  act,  ib. 

probate  o(  granted  where  event  in  suspense  at  testator's  death,  ib. 
contingency  often  more  apparent  than  real,  80  n. 

CONTRACT, 

action  for  breach  oi^  for  land,  goes  to  executor,  153  n. 

and  against  executor,  159  n. 
for  sale  or  purchase,  e£foct  o(  on  prior  will,  159. 

where  vendor  alone  bound,  163  n. 

where  title  bad,  161. 

liability  of  testator  under,  governs  rights  of  his  devisees,  160. 

testator  not  presumed  to  have  made  a  valid,  of  lands  convejed  to  him  after 
date  of  will,  158  n. 

where  tliere  is  an  option  to  complete  or  not^  168. 

when  will  revoked  by,  324. 

CONVERSION, 

lands  contracted  for,  164. 

under  decree  f6r  sale,  327. 

in  order  to  subject  realty  to  unattested  codicil,  not  allowed,  238. 

CONVEYANCE,  right  to  set  aside  is  a  devisable  interest,  154. 

^'  CONVICTION,"  that  legatee  will  dispose,  Ac,  686. 

COPARCENERS, 
may  devise,  149. 
devise  to,  broke  the  descent,  195. 
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COPYHOLD8, 

power  of /bum  eoverte  to  deyise,  82  n. 

oould  not  formerly  be  deyised,  except  by  custom,  165. 

not  within  statute  of  Hen.  YUL,  as  to  wills,  ib. 

must  have  been  surrendered  to  use  of  will,  ib. 

joint  tenant  o(  before  1  Vict,  c.  26,  could  sever  joint  tenan<gr  by  will,  ib* 

and  bar  freebench,  ib. 
•nnreoder  o^  to  use  of  will,  supplied  by  stat  55  Geo.  IIL,  &  192, 165. 
formal,  only  supplied,  ib. 
by/ane  covert  not  supplied,  166. 
custom  not  to,  whether  good,  ib. 
6quitable«interest  in,  devisable  without  surrender,  ib. 
acquired  after  date  of  will,  did  not  pass  by,  ib. 

except  expressly  surrendered  to  use  of  will,  167. 
passed  under  devise  of  manor,  though  acquired  by  the  lord  after  dale  of  his- 

will,  ib. 
davisee  or  surrenderee  o(  oould  not  formerly  devise  befiire  admittance,  lb. 

contra,  under  1  Vict,  c  26, 168. 
heirjbefore  admittance  always  could  devise,  ib.  ,* 

devise  o^  to  witness,  not  void  before  1  Vict,  c.  26, 192. 

contra  since,  193. 
statute  of  frauds  regulating  execution  of  wills  did  not  apply  to,  243. 

nor  to  equitable  interests  in,  244. 
contingent  remainder  in,  when  fiiils,  527. 
devise  of^  not  extended  to  freeholds  by  parol  evidence,  728. 

• 

OOEPORATIONS, 
devises  to^  void,  180. 
may  take,  but  not  hold,  182. 

forugn,  devisee  governed  by  laws  of  its  own  state  as  to  capacity  to  take,  182  n»- 
municipal,  may  take  devise,  ib. 
crown  license  protects  devisee  against  forfeiture,  183. 
cannot  take  inconsistently  with  purposes  of  incoiporation,  188  n. 
misnomer  of  corporate  devisee,  411  n. 
power  to  take  by  will  limited  in  amount,  388  n. 
power  to  take  by  devise  prohibited,  410  n. 
devise  to,  to  be  created,  413  n. 

bequest  to,  by  incorrect  description,  when  void,  662  n.,  673. 
charitable,  when  empowered  by  parliament  merely  to  ''  hold"  lands  cannot  t»kt 
by  devise,  448. 
See  Charity — Socjikty. 

COVENANT,  to  convey,  when  will  is  revoked  by,  323. 

OOVERTUBE,  disability  of;  with  reference  to  testamentary  matters,  79,  d  ceq, 
presumption  as  to  continuance,  82  n. 

capacity  of  testatrix  must  he  first  determined  in  a  court  of  probate,  82  n. 
See  Femb  Covert»— Wife. 

GBEDIBILITY  of  witnesses,  American  cases,  225  n. 
under  29  Car.  II.,  225, 189. 

period  at  which,  must  exist,  190,  225  n. 
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CREDIBILITY  of  witoonooo,  {wntinued.) 
under  1  Vict,  o.  26, 192. 

as  affected  by  their  personal  qaalificationsi  192. 
See  Iktbbbbt. 

CREDITORS,  ^ 

maj  be  witnessefl  to  the  will  of  their  debtor,  191. 

bequests  for  payment  of,  do  not  lapse,  619  n.  ^ 

bequest  to  A  for  payment  of  his  debts  creates  no  trust  for,  685. 

CROWK,  administration  of  charity  devolying  on,  458. 

CUMULATIVE  LEGACY,  364. 

■ 

CUSTODY  of  will,  considered  in  wiliudicating  unattested  will  of  personalty,  242. 

CUSTOM,  ^ 

not  to  surrender  to  use  of  will,  whether  good,  166. 
not  presumed,  ib.  ^^ 

CUSTOMARY  FREEHOLDS, 

alienable  by  surrender  and  admittance,  are  devisable,  168. 

statute  of  frauds  regulating  execution  of  wills  did  not  apply  to,  243.      • 

CY  PRES^  doctrine  oi; 

applied  to  eA«riia6(e  g^U^  449. 

except  where  particular  object  in  view,  463. 

when  disposal  of  gift  under,  devolves  on  the  crown  or  the  court,  458. 

notwithstanding  residuary  bequest^  458.  • 

gifts  void  under  9  Geo.  11.,  c.  36,  not  applied,  459. 
applied  to  limitations  contravening  rule  against  f«rp«teitie8,  568. 

may  be  applied  so  as  to  carry  estate  to  same  persons  in  different  manner,  57L 

but  not  so  as  to  carry  estate  to  persons  not  mentioned,  ib. ' 

may  be  applied  so  as  to  give  estate  tail  to  some  only  of  a  class,  571. 

not  confined  to  first  set  of  limitations  requiring  modification,  572. 

does  not  apply  to  personal^,  ib. 

nor  a  mixed  fund,  ib. 

nor  where  intention  is  clearly  only  to  create  successive  life  estates,  ib. 

nor  to  limitation  in  fee  to  children  of  unborn  persons,  ibb 
applied  notwithstanding  residuary  bequest,  453. 
not  applied  in  the  U.  S.,  410  n.,  450  n.,  486  n. 
chancery  jurisdiction  over,  459  n. 
history  of  doctrine  of,  459  n. 

D. 

DATE  of  will,  where  not  same  as  day  of  execution,  591  n. 
not  part  of  will,  27  n. 
need  not  appear  in  will,  27  n. 
provable  by  parol,  341. 

DAY,  finctions  of,  not  recognised,  91. 
DEAF  person,  validity  of  will  ot,  68. 
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DEBENTUBES^  railway,  within  9  Qeo,  11.  (charities),  426^  427. 

DEBT,  bequest  of,  whether  lapsing  by  debtor's  death,  618  n. 

DEBTS,  preferred  to  testamentary  diBposition,  147  n. 
charge  of,  by  unattested  codicil,  234. 

DECLARATIONS  of  testator's  intention,  when  admissible,  726  n.,  729,  734  n,  747. 
of  testator,  as  to  undne  influence,  143. 
that  he  has  made  will,  no  proof  of  execution,  245. 
as  to  revocation,  269  n. 
See  Pabol  Evidengs. 

DECBEE  for  sale,  how  iar  revokes  will,  327. 

DEED,  held  testamentary,  M,tt9eq, 

DELAWARE  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentavy  capacity,  80  n. 
after-acquired  lands,  156  n.,  602  n 
attestation,  198  n. 
posthumous  children,  272  n. 
charitable  uses,  389  n. 

DELUSION,  what,  100  n.,  101,  et  uq. 

DEMENTIA,  what,  100  n. 

DEMONSTRATIVE  LEGACY,  marshaling  charity  analogous  to,  442. 

DESCRIPTION,  parol  evidence  to  explain,  731. 

"desire;"  684. 

DESTRUCTION  OP  WILL, 
Btfwrt  1  yiaL^  e.  26. 

revocation  by,  282. 

mere  attempt  at,  inefiectual,  287. 

partial,  effect  of,  291. 

of  one  of  two  duplicate  wills,  ef^t  of,  296. 

of  wiU  without  codicil,  eflect  of,  on  codicil,  298. 
jSmm  1  VkL,  e.  26. 

what  IB,  299. 

must  be  in  presence  and  by  direction  of  testator,  308. 

where  unauthorized,  contents  may  be  proved  aliunde  ib. 

once  completed,  whether  will  can  be  revived,  360. 

reference  by  codicil  to  destroyed  will  revokes  posterior  will,  ib. 
See  Revocation. 
of  contingent  remainders,  see  Coktikoent  Rebcaikder. 

DEVISABLE, 

what  is,  145,  ei  eeq. 

what  will  descend  to  heir,  145. 

what  will  descend  to  heir  of  ancestor,  ib.,  n. 

joint  estate,  146. 

estate  in  common,  149. 
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DEVISABLE,  (wnHntted,) 
estate  in  ooparcenery,  ib. 
executory  interest,  ib. 
transmissible  interests,  ib. 

contingent,  executory  and  future  interests,  by  statute  1  Vict.,  c.  26»  152. 
chose  in  action,  155. 
light  to  have  conveyance  set  aside,  154. 
not  a  mere  possibility  or  hope,  149  n. 
easement,  152  n. 
power  to  sell,  ib. 
action  against  purchaser  for  breach  of  contract  to  buy  not  included  in  devise  of 

the  land,  153  n. 
possession  de  facto  without  title,  164. 
descendible  interests,  154  n. 

equitable  interest  without  seizin  not  pass  as  land  ''of  which  I  die  seized,"  154  n, 
interest  in  pending  suit,  155  n. 
after-acquired  land,  156  n. 
rights  of  action,  153. 
rights  of  entry,  ib.,  154  n. 
freeholds  acquired  after  date  of  will,  155. 
«quitable  interests,  156. 
interest  acquired  by  preclosnre  after  date  of  wiU,  157. 

under  contract  for  purchase,  159. 

when  testator  bound  and  vendor  not,  163. 

where  there  is  an  option  to  purchase,  ib. 
copyholds,  165. 

acquired  after  date  of  will,  166. 
equitable  interest  in,  166. 
right  of  unadmitted  devisee  of  copyholds  before  1  Vict,  c  26,  168. 

since  1  Vict,  c.  26,  ib. 
right  of  unadmitted  heir  of  copyholds,  ib. 
chattel  interests,  170. 
freeholds  pur  aatre  vie,  173. 

when  limited  to  heir  of  body,  178. 
trust  estates,  148  n. 

^'DEVISE''  and  legacy,  difference,  145  n. 

DEVISE,  who  may,  58,  et  seg. 

persons  having  sole  estate,  58. 

femes  eoverte,  58,  79. 

where  husband  transported,  85. 

an  exile,  84. 

a  felon  convict,  85,  88. 
infants,  58. 

lunatics,  58,  66,  99  n. 

idiots,  58,  63,  91  n.,  et  eeq, 

deaf  persons,  63. 

blind  penions,  63. 

dumb  persons,  63. 

intoxicated  persona,  63,  97  n. 
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DEVISE,  (continmed.) 
aliens,  86. 
traiton,  87. 
felons,  ib. 

DEVISEES,  who  may  be, 
oorporatioDS,  180. 

by  N.  T.  statate,  180  n. 

religious  oorporatioDS,  ib. 

devise  to  U.  S.,  ib. 

N.  T.  act  intends  N.  T.  coiporations,  181  n. 

uninoorporated  socie^,  181  n. 

foreign  corporations,  ib. 

school  district,  182  n. 

town,  ib. 

countj  poor  commissioners^  ib. 

parliamentary  anthority,  184. 
rebel  against  U.  S.,  sulgect  to  approval  of  goTemment)  186  n. 
ascertainable  by  fatare  event  or  act^  288. 
when  constituted  trasteei^  188. 
aliens,  185. 

witness  to  the  wUl,  188. 
witness  to  oodidl  to  wiU,  192. 
hosband  or  wife  of  witness,  ib. 
heir  befora  8  and  4  WiU.  IV.,  c.  106, 194. 

since  8  and  4  WilL  IV.,  c  106, 196. 
in&nts,  ib. 
sn  muCts^  ib. 
femm  eoverie,  196. 
insane,  ib. 

DTfl ABILITY,  will  made  onder,  not  good,  nnlsM  confirmed  after  disability  nmor* 
ed,86. 
See  Gapaoitt. 

DISINHERIT,  POWEB  TO,  limited  by  civil  law,  274  n. 

DISSEIZIN, 

will  made  daring,  invalid,  163. 
when  works  a  revocation  of  will,  312. 

DISSENTING  CHAPEL,  bequest  for,  380. 

DOMICILE— iS^  Lkz  Domigilii. 

does  not  afiect  devolution  of  lands,  2. 
how  affects  legacy  duty,  4  n. 

probate  duty,  6  n. 
regulates  devolution  of  movables,  8. 

validity  and  construction  of  will  of  movables,  4,  6,  6. 
even  whAre  probate  granted  in  error,  8. 
change  of,  how  afi*ects  validity  of  will,  6, 7  n. 
does  not  regulate  validity  of  wiU  under  power,  17. 
nor  any  will  where  special  treaty  with  this  coantiyi  17. 
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'DOUlCTLEf  (eonfiiMMd.) 
hoir  aaoertained,  18. 

intention  to  retain,  of  no  effect  against  £eu^  to  contraryi  18  n^  19  n« 
How  aoqnired,  18. 
lenudns  till  another  acquired,  18. 
original,  when  it  reverts,  19. 
harden  of  proof  of  change,  19  n. 

not  acquired  hj  residence  in  service  of  crown  in  India,  28. 
is  acquired  hy  residence  there  in  company's  service,  23  n. 
not  changed  hj  residence  as  ambassador,  23. 

original,  restored  by  appointment  as,  ib. 
residenoe  of  wife,  may  be  material  as  to,  21,  22  n. 
is  changed  by  residence  as  consul,  23. 

or  for  commercial  purposes,  24. 

or  life  employment  abroad  in  the  public  service,  28. 
residence  in  a  military  or  naval  capacity,  how  affects,  28. 
mumuB  manendi  required  to  change,  18  n. 
and  is  sufficient  notwithstanding  desire  not  to  change,  18  n. 
residence  for  health,  how  affects,  24. 
of  in&nt,  whether  follows  that  of  mother,  25. 
of  wife,  follows  that  of  husband,  22  n. 
probate  ancillary  to  foreign  probate,  8. 
not  apparent  on  face  of  will,  10. 
residence  not,  12  n.,  21  n. 
residence  prima  fade  evidence  oi^  20  n. 
two  residences,  ]9|  21. 
residence  necessary  to^  20  n. 
conditional  intention  to  remain  not  sufficient^  24  n. 

DUMB  PEBSON, 

validity  ofwill  0^83. 

may  acknowledge  will  by  gestures,  268. 


E. 

EASEMENT,  may  be  devised,  162  n. 

ECCLESIASTICAL  COURTS, 

their  authority  over  testamentary  instruments,  48. 

consider  history  and  custody  of  will  in  adjudicating  on  unattested  will  of  peiw 
sonalty,  242. 

ENGLISH  STATUTES  CITED, 

Magna  Chsrta  and  other  early  statutes  (Devises  to  Corporations),  146, 182. 

23  Hen.  VIII.,  c.  10  (Siipentitious  Uses),  182,  379,  381,  886. 

27  Hen.  VIIL,  c.  10  (Jointures),  69,  473. 

82  Hen.  VIII.,  c  1  (Wills),  68. 

84  and  36  Hen.  VIH.,  o.  6  (Wills),  68, 147, 180, 478, 


87  Hen.  VIH,  c.  9,  882. 


i 
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ENGLISH  STATUTES  CITED,  (wiUkwed.) 

1  Edw.  VI.,  c.  14  (Saperatitions  Uses),  879,  386. 

13  Elix.,  c  8,  382. 

43  Elic,  c  4  (Charitable  Uses),  183,  379,  382,  390,  391, 459. 

43  Ellz.,  €.  6,  382. 

10  Car.  I.,  seas.  2,  c.  2  (Wills  (Ireland)),  58. 

12  Car.  II.,  c.  24  (Tenures  Abolition,  Testamentary  Guardians),  58,  60, 61,  90^  260. 
29  Car.  II.,  c  3,  3  5  (Execution  of  Wills),  191, 197. 

2  6  (Bevocation),  282. 

23  10  and  12  (Estates  pur  autre  vie.  Assets),  173. 

3  19  (Wills  of  personal  estate),  238. 

7  and  8  Will.  EEL,  c.  37  (Licenses  in  Mortmain),  188. 

I  Ann  I.,  c  7,  (alienation  of  royal  demesnes^)  88. 

'9  Geo.  IL,  c.  36  (Charitable  Uses),  183,  381,  386,  387,  421,  444,  480. 

13  Geo.  n.,  c.  29  (Foundling  Hospital),  448. 
19  Geo.  n.,  c.  36,  472. 

25  Geo.  II.,  c  6  (Witnesses  to  Wills),  190, 192. 

26  Geo.  II.,  c.  11  (same  as  to  Ireland),  191. 
39  and  40  Geo.  II.,  c.  88,  3  12  (Escheats),  88. 
^9  and  40  Geo.  II.,  c.  98  (Accumulation),  573. 

14  Geo.  III.,  c  20  {mitre  vie),  173, 176. 
26  Geo.  ni.,  c  63,  238. 

32  Geo.  IIL,  c.  34,  238. 

19  Geo.  m.,  c  33  (Bath  Infirmary  Charity),  448. 

^9  Geo.  ni.,  c.  12,  421. 

42  Geo.  III.,  c.  116  (Land-tax  Bedemption  Charity),  447. 

43  Geo.  in.,  c  107  (Queen  Anne's  Bounty  Charity),  447. 
48  Geo.  m.,  c  108  (Church  Building),  447. 

•45  G(eo.  III.,  c  101  (Universities,  Adyowsons),  422. 

47  Geo.  ni.,  sess.  2,  c.  24  (Escheats),  88. 

^1  Geo.  m.,  a  105  (Boyal  Naval  Aajham  Charity),  448. 

M  Geo.  III.,  c  145  (Attainder),  88. 

^  Geo.  in.,  c  147  (Glebe),  448. 

e.  192  (Devises  of  Copyholds),,  166, 168. 
4S8  Geo.  IIL,  c  45,  2  33  (Glebe),  448. 

c  12,  421  n. 
^9  Geo.  ni.,  c.  94  (Escheats),  88. 

5  Geo.  IV.,  c.  39  (British  Museum,  Charity),  448. 

c  84  (Convict  Property),  85  n. 

6  Geo.  IV.,  c.  17  (Escheats),  88. 

^  Geo.  IV.,  c.  31  (Petit  Treason),  88. 

a  42  (Church  Building),  184. 

c.  85  (Charity),  422. 
10  Geo.  rV.,  c  25,  2  37  (Greenwich  Hospital  Charity),  448. 

II  Geo.  IV.,  c  20,  288. 

1  Will.  IV.,  c.  20  (Mariners*  Wills),  143. 

c  40  (Executors,  Next  of  Ein),  178, 194. 

2  and  3  Will.  IV.,  c  40  (Wills  of  Soldiers  and  Seamen),  238. 

0. 115  (Boman  Catholic  Disabilities  Bemoval),  381,  382. 
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ENGLISH  STATUTES  CITED,  (eorUinued,) 

8  and  4  Will.  IV.,  c.  9  (Boyal  Naval  Asylum  Charitj),  448. 
4  Will.  IV.,  c.  38  (St  George's  Hospital  Charity),  448. 
6  and  7  Will.  IV.,  c  70  (Conveyances  for  Schools),  448. 

I  Vict,  c  26  (Wills),  see  print  of  this  act  at  end  of  last*  volume. 

3  3, 145, 152, 166, 168, 176, 177. 
i  6, 178. 
I  7,  60,  61,  90. 
9,  218,  249,  256. 
11  and  12,  288. 
23  14-17, 192. 
i  24, 166,  602. 
{25,685. 
i  28, 175. 
{82,637. 
{  83,  638. 
and  in  general,  7,  30,  33,  51,  57, 180, 198,  26^  266,  789. 
4  and  5  Vict,  c  35  (Copyholds),  170. 

6  and  7  Vict,  c  87,  {  22  (Devise  for  Church-building),  448. 

7  and  8  Vict,  c.  66  (Aliens),  86, 188. 

c  45  (Unitarians),  381. 

c.  97,  3  16  (Charitable  Trusts,  Ir.),  446. 

8  and  9  Vict,  c  43  (Museums  of  Art  and  Science,  Charity),  448. 

c.  106  (Beal  Property),  526,  527,  528. 

9  and  10  Vict,  c.  59  (Jewish  Disabilities  Bemoval),  382. 

II  and  12  Vict,  c  36,  3  41  (Thellusson  Act,  Scotland),  575. 
18  and  14  Vict,  c  94  (Tithes),  449. 

15  and  16  Vict,  c  24  (WiUs),  206,  250. 

18  and  19  Vict,  c  81  and  c.  86  (Dissenters),  380. 

20  and  21  Vict,  c.  77  (Courts  of  Probate),  50.     . 

22  and  23  Vict,  c.  68  (Reserved  Opinions),  9. 

23  and  24  Vict,  &  5  (Probate  Duty),  6. 

c  15  (Probate  Duty),  ib. 

c.  134  (Boman  Catholic  Charities),  381. 

24  Vic^  c.  9,  421. 

c  11  (Foreign  Law),  9. 
24  and  25  Vict,  c.  114  (Ld.  Eingsdown's  Act),  3,  7,  8, 18. 
28  and  29  Vict,  c.  72  (Mariners'  WUls),  143. 

31  and  32  Vict,  c  44  (Religious  Sites),  448. 

32  Vict,  c.  101  (Scotch  Lands),  15. 

33  Vict,  c.  14  (Aliens),  86, 185. 

33  and  34  Vict,  c  23  (Attainder),  88. 

86  and  37  Vict  (Judicature  Act),  56. 

38  and  89  Vict,  c.  68  (Mortmain),  448. 

40  and  41  Vict,  a  33  (Contingent  Remainders),  529. 

ENGLISH  STATUTES,  in  force  in  U.  S.,  882  n. 
Wilis,  N.  Y.,  180  n. 

ENTREATY—^  Pbboatoby  Trott. 
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ENTRY  (RIGHT  OF),  not  formerly  devisable,  153. 
EPILEPSY,  a  ground  of  incapacitj,  63  n. 

EQUITABLE  INTEREST, 

operation  of  devise  upon,  under  old  law,  166, 156. 
in  copyholds,  will  o(  how  to  be  executed,  244. 

EQUITY,  COURTS  OF,  will  not  set  aside  will  for  fraud,  143. 

ESCHEAT,  of  money  to  arise  under  trust  for  sale,  187  n. 

ESTATE  TAIL,  lapse  before  1  Vict.,  a  26,  618. 
lapse  since  1  Vict.,  c.  26,  637. 

EVIDENCE— iSfee  Pabol  Evidbncb. 

as  to  insanity  before  and  after  making  will,  112. 
opinion  as  to  insanity  admissible,  115. 
declarations  of  testator,  as  to  undue  influence,  143. 
failure  to  revoke,  143. 

contents  of  attestation  clause,  on  failure  of  witness  to  recollect  droamstances, 
207  n.,  211  n. 

EXCHANGE, 

bill  of,  held  testamentary,  44. 
will,  when  revoked  by,  312. 

EXCOMMUNICATION,  how  affecting  capacity,  89  n. 

EXECUTION  OF  WILL, 
B^ore  1  VicL,  &  26, 

three  witnesses  required  in  case  of  real  estate,  197. 

signing  by  testator,  what  constituted,  201. 

publication,  whether  requisite,  206. 
in  the  U.  8.,  207  n. 

attestation  clause  dVidence  of  contents,  207  n.,  211  n. 

acknowledgment  of  signature  before  witnesses,  whether  sufficient,  208. 
before  each  separately,  209. 

what  sufficient  acknowledgment,  212. 

''  subscription  "  by  witnesses,  what  constituted,  213^  et  wq. 

due,  when  presumed,  219. 

"  presence  "  of  testator,  what  is,  221. 

whether  alterations  presumed  to  be  made  before  or  after,  242  lu 

of  freeholds  of  inheritance,  197,  et  uq. 

of  personalty,  238,  et  9eq. 

of  freeholds,  pur  autre  vie,  241, 

of  copyholds,  243. 

cannot  be  proved  by  testator's  declaratioDS,  245. 
Mnee  1  VieL, 

of  property  of  all  kinds,  249,  el  eeq, 

defective,  when  supplied  by  reference,  260,  el  9eq, 
when  applies  to  previous  unexecuted  testamentary  instrumentSi  ib. 
intended,  but  prevented,  246  and  n. 
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EXECUTION  OP  WILL,  (wiUmued.) 
paper  unfinished,  247. 
presumption  against  unfinished  paper,  248  n. 

See  AOKNOWLBDGKENT — ^ATTEBTATION^CODIGni — PBESENGE — SlONATUBB  / 

— Witness. 
of  testamentary  appointments  since  1  Vict,  c.  26,  same  as  of  wills,  54. 
American  statutory  requirements,  197  n. 

EXECUTOB,  power  to  appoint,  may  be  delegated  by  will,  27  n. 
cannot  hold  estates  pur  autre  vie  against  the  crown,  178. 
may  be  a  witness  to  the  will,  193 ;  but  see  226  n. 
not  entitled  to  nndisposed-of  personalty,  194. 
or  administrator  an  assignee  in  law,  155  n. 

EXECUTORS,  whether  gift  to  class,  624. 

EXECUTORY  INTEREST,  when  devisable,  149. 

EXILE,  wife  of,  may  dispose  by  will,  84. 

EXONERATION,  descended  lands,  147  n. 

EXTRINSIC  IXX3UMENT8— &e  Incorpohation. 

EXTRINSIC  BYlDEUfCE—See  Pabol  Evidknce. 
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FAMILIES,  bequest  for  specific  poor,  not  charitable,  400. 

FELO  DE  SE, 

could  not  make  a  will  of  penonaliy,  89. 
but  might  of  realty,  ib. 

FELON, 

could  not  make  a  will,  88 ;  but  see  89. 
eofUra  so  far  as  he  was  executor,  89  n. 
whether  wife  of,  can,  85. 
may  be  witness  to  a  will  since  1  Vict.,  e.  26»  257. 

FEME  COVERTE, 

will  of,  governed  by  domicile  of  husband,  22  n. 

probate  of  will  of,  56. 

incapacity  to  make  a  will,  79. 

can  only  dispose  of  legal  estate  in  lands  by  appointment  of  the  use,  82. 

may  dispose  of  the  equity  under  contract  before  marriage,  ib. 

separate  estate  shown  by  declaration  in  husband's  will,  83  n. 

may  revoke  a  will,  ib. 

of  personal  estate  under  contract  before*  marriage,  ib. 
by  assent  of  husband,  ib. 
may  make  a  will  of  her  separate  estate,  ib. 
and  of  accumulations  of  separate  estate,  83. 
cannot  bequeath  savings  of  pin-money,  ib. 
may  revoke  a  will,  83  n. 
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FEME  OOVEBTE,  {wniimued.) 

may  make  a  will  when  husband  banished,  84. 

when  husband  a  felon  conyict  transported  ibr  li^s,  86. 
surrender  of  copyholds  to  use  of  will  oS,  not  supplied  by  65  Geo.  UL,  c.  192^  165, 

166. 
may  take  under  will,  196. 

FEOFFMENT  without  livery,  revocation  of  will,  880. 

FIXED  property,  by  what  law  governed,  1.  • 

FIXTUBES^  tenant's,  not  within  9  Qeo.  11.,  c.  86  (Charities},  429. 

FLORIDA  STATUTES^ 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  79  n. 
attestation,  198  n. 
perpetuity,  504  n. 

FOBEGLOSUBE,  subsequent  to  will  bequeathing  mortgage,  819  n« 

FOBEIGN  CHABITY,  CkHirt  of  Chancery  will  not  frame  a  seheme  for  i^liostioD 
ofgiftto,  458. 

FOBEIGN  LAW, 
how  ascertained,  9. 
construction  o^  ib. 
question  of  law  or  of  &ct,  10  n. 

FOBM  OF  WILL, 
ambulatory,  26. 
may  be  contingent,  28. 

made  jointly  by  two  persons,  31,  201  n. 
in  pencil,  32,  201  n. 
with  blanks,  33. 
in  form  of  deed,  34.  , 

agreement,  36. 
assignment  of  bond,  43. 
receipt,  44. 
letter,  44,  46. 

marriage  articles,  44^  36  n. 
promissory  note,  44,  34  n. 
cheque,  44. 
bill  of  exchange,  44. 
power  of  attorney,  47,  84  n. 
original  will  may  be  looked  at  to  ascertain,  53. 
may  incorporate  other  papers  by  reference,  37  n. 

but  such  paper  must  be  in  existence  at  the  time  of  execution  of  will,  88  n. 
may  be  incorporated  subsequently  into  a  deed,  39  n« 
probate  of  part  of  instrument,  34  n.,  47. 
enjoyment  postponed  does  not  make  will,  47. 

FBANCE, 

law  of,  as  to  acquiring  domicile^  6. 
testamentary  power  in,  8  n. 
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FRAUD, 

will  may  be  set  aside  for,  66. 

in  obtaining  a  will,  only  cognizable  in  eoderiastical  oonrti^  48, 14ft. 

nature  o^  necesBarj  to  invalidate  a  will,  48  n^  69  n.,  IBl. 

to  prevent  revocation,  287  n. 

conveyance  void  at  law  for,  no  revocation,  881. 

contra  if  void  only  in  eqaity,  ib. 

parol  evidence  admissible  to  sopport  or  repel  a  obaige  oi^  729^ 

FREEEENCHf  whether  barred  by  surrender  and  devise  previouato  )w  Vint,  c  26, 165- 

FBEEHOLBS,  pw  awtre  vi&See  Autre  Vis. 

G. 
GENEBAL  DEVISE, 

land  in  possession  under  contract  of  purchase  subsequently  paid.fcr  by  eaEeoa* 

tor,  159  n. 
passes  leasehold  where  there  are  no  other  lands  answering  description,  147  n. 

GEOBGIA  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  79  n. 
after-acquired  lands,  166  n.,  602  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 

revival  of  former,  by  revocaUon  of  later,  will,  866  n. 
charitable  uses,  389  n.,  436  n. 
revocation  by  marriage,  271  n. 

QUABDIA17S,  power  of  infant  to  appoint  by  will,  60. 
power  of  mother  to  appoint,  62  n. 

of  grand&ther,  ib. 

of  uncle,  ib. 
probate  court  cannot  appoint,  if  testator  does,  ib. 
testamentary  guardian  needs  no  letters,  ib. 

cannot  assign  trust,  ib. 

is  subject  to  Court  of  Chancery,  ib. 
formal  execution  of  will  necessary  to  appointment,  ib. 

GUARDIANSHIP, 

not  determined  by  marriage  of  infant,  63. 
of  infimt  copyholder,-  lord's  right  to^  ib. 

H. 

HEIR, 

according  to  Scotch  law,  not  excluded  from  share  of  personalty  under  English 

iutestacy,  16. 
before  admittance,  could  devise  copyholds,  168. 
efiect  of  devise  to,  194. 
when  descent  broken,  195. 

surplus  proceeds  of  sale  under  decree  devolve  on,  82!7. 

rents  released  from  accumulation  by  Thellosson  act  devolve  to^  as  pemmalty,  586L 

3d 
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HEIBr-AT-LAW  of  testator,  promise  by,  enforced,  724. 

"HEIBS  OF  THE  BODY,''  limitation  of  estates  pur  anOre  vu  to,  effect  of,  178. 

HEIBLOOMS, 

gift  of,  to  go  along  with  estate,  revoked  by  revocation  of  devise  of  estate^  848L 
SeeCoATTEU^ 

•    «HEBEIN,"263n.,367n. 

''HEBEINAFTEB,"  bow  construed,  230,  235. 

HEBITABLE  BOND, 

does  not  pass  hj  English  will,  16  n. 

whether  payable  in  first  instance  oat  of  Sootch  land  or  English  personalty,  16. 

HISTOBT  of  will  considered  in  a4iadicating  on  unattested  will  of  personalty,  242. 

*  HOPE^"  expressions  intimating  how  hr  they  create  a  trust>  685. 


I. 

IDIOT,  who,  91  n. 
will  of,  void,  63. 
whether  he  may  be  witness  to  a  will,  since  1  Vict.,  c.  26,  257. 

ILLEGITIMATE  CHILDBEN  may  take  though  nnbom,  196  n. 

ILLINOIS  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capadtyi  79  n« 
after-acquired  lands,  156  n.,  602  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 
revocation  by  marriage,  270  n. 
English  statutes,  382  n. 
no  lapse  of  gift  to  descendants,  638  n. 

IMBECILITT,  what,  100  n. 

what  is  sufficient  to  invalidate  will,  63  and  notes, 
burden  of  proving,  96  n.  . 

IMMOVABLE  PBOPEBTY,  by  what  law  governed,  1. 

INCOME,  gift  of,  passes  fund,  152  n. 

INOOME-TAX,  gift  free  of  taxes  is  not  free  frt>m,  355  n. 

INCONSISTENCY, 

of  dispositions  in  will  and  codicils,  revocation  by,  839. 
between  two  wills  of  uncertain  date,  341. 

INCOBPOB  ATION  of  documents  in  a  will, 
what  is,  228,  265. 

documents  must  be  clearly  identified,  229. 
may  be  so  by  parol  evidence,  230. 
must  be  in  existence  at  time  of  execution  of  will,  229. 
presumed  to  be  in  existence  where  so  stated,  ib. 
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INOOKPOBATION  of  docnments  in  a  will,  (wntmved, 
neceflBity  of  probate  of  documents  incorporated,  231. 
documentB  to  be  afterwards  executed  cannot  be  incorporated,  229. 
distinction  where  document  is  signed  by  legatee  undertaking  to  apply  legacj,  238  n. 

INDEFINITE  TRUSTS^ 

not  void,  when  for  charity,  403. 

See  Uncebtainty. 
INDIA,  law  r^^ating  wills  in,  23  n. 

INDIANA  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  79  n« 
aAer-acquired  lands,  156  n.,  603  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 
revocation  by  marriage,  269  n. 
revival  of  former,  by  revocation  of  later,  will,  865  n. 
force  of  English  statutes,  382  n. 
no  lapse  of  gift  to  descendant,  638  n. 

INDORSEMENT  on  a  bond  held  testamentaiy,  48. 

INFANT, 

testamentary  capacity  in  U.  8.,  61  n. 

domicile  o(  whether  follows  that  of  mother,  25. 

power  of,  to  make  a  will,  69. 

to  appoint  guardians,  60. 

copyholder,  lord's  right  to  guardianship  o^  63. 

guardianship  o^  not  determined  by  marriage,  ib. 

disability  of,  to  make  a  will,  cannot  be  dispensed  with,  79. 

may  exercise  power  simply  collateral,  80  n« 

cannot  appoint  guardian  by  will,  since  1  Vict,  c.  26^  90,  61  n. 

may  take  under  will,  196. 

cannot  elect  to  take  property  unconverted,  564. 

INFLUENCE,  UNDUE, 
cannot  be  presumed,  133. 
what  necessary  to  invalidate  will,  66,  69  n.,  131. 
particular  gifts  obtained  by,  may  be  declared  void,  71, 148. 
declarations  of  testator,  evidence,  143. 
inter  vivos  and  testamentary,  144. 
avoids  whole  wiU,  not  merely  as  to  parties  to  it^  144. 

INFORMAL  documents,  when  admitted  to  probate^  248. 

INITIALS, 

signature  of  testator  may  be  by,  202. 
of  witness  may  be  by,  213. 

^*IN  LIEU  OF,"  336  n.,  346,  368. 

INQUISITION,  finding  on,  is  prima  fade,  bat  not  complete  evidence  of  testamentary 
incapacity,  72. 
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IKBAKITY, 

what  amoants  to,  72,  ti  aag^  99  n. 

no  purtial,  77, 118. 

•▼idence  of  opinion  at  to^  admiarible^  lift. 

fauane  maj  tiUce  under  a  will,  196. 

not  a  revocation,  269  n. 

nor  destruction  during  fit  o(  286. 

INBTBUCTIONS  FOR  WnX, 

oral  or  written,  not  admiauble  in  evidence  to  influence  cooBtraotion  of  wfll,  714» 

incorporated  in  will  bj  reference,  23L 

probate^  where  execution  prevented  bj  act  of  Gkid,  240  n. 

DJrSTBUMENTS^  what»  have  been  held  to  be  testamentary,  2(^  «( aeg. 

INSURANGi;  whether  trusts  te  efleotii«  policies  oi;  an  aenmnlalfan  wMdn  the 
TheUuMon  act,  587. 

INTENTION, 

necessary  to  constitute  will,  88  n. 
formerly  different,  immaterial,  if  testator  sans^  lOi. 
evidence  of  undue  influence,  189. 

parol  evidence  o(  as  distinguished  from  surrounding  drcumstanoes,  not  admis- 
sible^' 726  n.,  729,  734  n.,  747. 
except  in  cases  where  two  sulgecCs  or  olqeets  equally  answer  tlia  desoriptioo^ 
747  n.,  749, 760. 

INTEBEST, 

on  scrivener's  part^  69  n. 

legatee  refunding  legacy  not  liable  to  pay,  488  n. 

of  witness,  189,  226. 

witness  may  become  competent  by  assignment  of  his  interest  225  n. 

or  by  release,  ib. 
devise  in  trust  to  sell  not  such  an  interest,  ib. 
nor  lease  of  chattels  by  executor  to  witness,  lb. 
nor  being  inhabitant  of  town  which  is  made  legatee^  227  n. 
wife  of  legatee,  ib. 

INTERLINEATION, 

in  willy  presumed  to  be  made  after  exeoutiony  804. 

and  also  after  execution  of  codicil  if  not  mentioned  in  oodlefli  fiw 

IOWA  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  o^Moity,  79  n. 
after-acquired  lands,  166  n.,  608  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 
nuncupative  wills,  240  n. 
levocadon  by  birth  of  issue,  ^IJZ  n. 
perpetuify,  604  n. 
no  lapse  of  gift  to  descendant^  688  n. 
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IRELAND, 

lands  in,  not  within  9  Geo.  II.,  c.  36,  446. 
Thelluflson  act  does  not  extend  to,  576. 

IBVINGIT£  miniflten,  bequest  for  the  benefit  of,  good,  381. 

J. 

JEWISH  RELIGION,  beqaest  for  propagating,  how  far  good,  382. 

JOINT  TENANT, 

of  freeholds  of  inheritance,  will  o(  was  void  if  made  daring  joint  estate,  145. 

etmtra  since  1  Vict,  c  26,  if  he  survive  his  co-tenant,  148. 

contra  also  as  to  personalty,  ib. 

oould  devise  copyholds  so  as  to  bar  survivorship  of  his  ca-tenant|  165, 

devise  to  alien  and  another  as,  effect  of,  186. 

no  lapse  by  death  of  one,  622. 

JOINT  WILL, 

may  be  made  by  two  persons,  81,  201  n. 

may  be  treated  as  a  separate  will,  ib. 

may  not  be  admissible  to  probate  daring  life  of  either,  9L 

agreement  for  matoal  wills,  valid,  31  n. 

K. 

KANSAS  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  80  n. 
after-acquired  lands,  156  n.,  603  n. 
devise  to  witness,  189  n. 
attCHtation,  198  n. 

revival  of  former,  by  revocation  of  later,  will,  866  n. 
no  lapse  of  gift  to  descendant^  638  n. 

KENTUCKY  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capadtyi  81  ft. 
after-acquired  land,  156  n.,  603  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 
holograph  wills,  200  n. 
revocation  by  marriage,  271  n. 

by  birth  of  issue,  272  n. 
force  of  English  statutesy  383  n. 
charitable  uses,  390  n. 
no  lapse  of  gift  to  descendant,  628  n.,  638  n« 

KNOWLEDGE,  of  contents,  67  n.,  72  n. 
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L. 

LAND, 

aoqnired  after  will,  166  n.,  364,  ^2,  et  9eq, 

contracted  for,  in  poBsession  and  paid  for  bj  executor,  159  n. 

heir  or  devisee  may  call  on  executor  to  complete  purchase  contracted  for,  160  &» 

or  purchase  other  land,  161  n. 

devise  of  land  does  not  include  railroad  or  other  shares  of  stock,  428  n. 

LAPSE, 

what  is,  611 
t       general  doctrine  of,  ib. 

not  varied  by  gift  being  accompanied  by  words  of  limitation,  618. 

even  where  an  estate  tail  is  devised,  ib. 

or  where  legatee  dead  at  date  of  will,  619. 

applies  both  to  realty  and  personalty,  618. 

of  bequest  of  debt  to  debtor,  618  n. 

of  bequest  to  pay  debts,  where  a  creditor  dies,  619  n. 

of  bequest  to  creditor  in  that  character,  ib. 

effect  of  declaration  that  legacy  shall  not,  619. 

exception  where  gift  to  representatives  by  substitution,  620,  621. 

holds  as  to  gift  in  contingency,  621. 

of  gift  by  A  to  uses  of  B's  will,  unless  devisee  survive  both  A  and  B^  622L 

does  not  take  place  by  death  of  one  joint  tenant,  622. 

nor  by  death  of  one  of  a  class,  623. 

though  class  be  ascertained  in  testator's  lifetime,  625. 
gift  to  executors,  when  construed  as  a  gift  to  a  class,  624. 
of  gifts  to  next  of  kin  or  relations  as  a  class,  626. 
of  legal  estate  does  not  affect  the  beneficial  devisee,  627. 
of  trust  estate  does  not  affect  devise  of  legal  estate,  ib. 
of  devised  estate  does  not  affect  legacy  charged  on  it,  ib. 
of  contingent  charge,  causes  the  estate  to  devolve  discharged,  628. 
BO  where  chaige  on  land  fails  by  death  of  legatee  before  time  of  payment,  ib. 
destination  of  legacy  payable  out  of  land  in  case  of,  where  legacy  is  an  eut^Hm 
out  of  gift  of  the  land,  629,  et  9eq, 

where  legacy  is  a  charge  on  the  land,  629-635. 
whether  any,  under  gift  of  personal  estate  to  A  and  the  heirs  of  his  body,  re- 
mainder to  B,  by  death  of  A,  634. 
Smee  1  Viet^  e.  26, 

lapsed  sum  forming  exception  out  of  land  devised  paases  under  reBidoary 
gift,  635. 

so  where  gift  of  sum  void,  ib. 

estate  tail  does  not  lapse  by  death  of  donee,  but  goes  to  issue  in  tail,  637. 
'    gift  to  child  or  other  issue  of  testator  does  not  lapse,  provided  issue  of  donee 
be  living  at  death  of  testator,  638. 

statute  does  not  apply  where  the  donee  only  takes  if  surviving  the  testae 
tor,  640. 

nor  to  gifts  to  joint  tenants,  ib. 

nor  to  gifts  to  classes,  ib. 

bow  subject  of  gift  devolves,  ib. 
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IjAPSEf  (eontmuid,) 

statate  does  not  applj  to  gifts  nnder  power  to  appoint  to  particular  objects 
where  there  is  a  gift  in  default  of  appointment,  642. 

eonira  where  the  power  is  general,  though  there  la  a  gift  in  default,  ib. 

no  lapse  if  gift  once  vested,  617  n. 

though  to  take  effect  onlj  in  the  future,  ib. 

so  where  chax^ged  on  land,  ib, 

so,  legacy  in  confirmation  of  prior  parol  gift,  618  n. 

so,  direction  to  pay  debts  discharged  in  bankruptcy,  619  n. 

forgiveness  of  debts,  ib. 

not  prevented  by  joint  tenancy  of  donees  where  survivorship  abolished^  as 
in  N.  C,  by  statute,  622  n. 

no  lapse  where  gift  to  one  joint  tenant  fjeuled  by  his  being  an  attesting  wit- 
ness, ib. 

but  otherwise  where  gift  was  under  an  appointment  of  two,  of  whom  only 
one  could  take,  ib. 

no  lapse  by  one  of  a  class  being  a  witness,  624. 

nor  by  revocation  as  to  one^  ib. 

'* persons  hereinbefore  named  as  executors"  not  a  class,  625  n. 

lapsed  legacies  fall^into  residue,  635  n.  « 

lapsed  devises  go  to  heir,  ib. 

destination  of  failing  and  lapsed  devises  as  aflected  by  statutes  permitting 
devise  of  after-acquired  lands,  636  n. 

lapsed  residuary  gift,  637  n. 
if  to  joint  tenants,  ib. 

LAPSED  DEVISE,  goes  to  residue  smce  1  Vict.,  c.  26,  635. 

LEASEHOLDS, 

will  governed  by  Ux  lodf  6  n. 

void  if  not  to  vest  until  tenant  in  taU  attains  21,  540. 

•LEFT,"  gift  of  what  shaU  be,  663. 

«  LEGACIES," 
additional,  354. 

substitutional,  ib.  ' 

charged  by  unattested  codicil,  235. 

"  LEGACY  »  and  "  devise,"  146  n. 

« LEGACY  DUTY," 

how  affected  by  domicile,  4  n. 
when  will  in  form  of  deed,  39. 
expressions  giving  legacy  free  of  duty,  355. 

LETTER,  held  testamentary,  44,  46. 

LEX  DOMICILII— iS!se  Lex  Loct,  see  also  Domigils. 
as  to  construction  of  devise,  2  n. 
in  general,  4. 
testamentary  capacity,  4. 
legacy  and  succession  duties,  4  n.,  5  n. 
not  as  to  probate  duty,  5  n. 
governs  as  to  execution  of  will,  12,  201  n. 
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LEX  FAIXHDIA,  146  n. 

liEX  FCXSl  governs  as  to  administratioii  of  assets^  2  n. 

LEXLOOI^l. 

in  case  of  restrictions  on  testamentary  power,  what  law  goyema^  6. 
ascertainment  of  foreign  law,  9. 

LEX  LOCI  REI  SIT^  1. 
controls  devise  of  land,  2. 
bat  not  its  constmction,  2  n. 
controls  procedure  of  coort  of  administration,  3  n.,  4  n. 

LIMITATIONS^ 

nherior  to  remote  gifts,  void,  652. 

but  when  limited  in  the  alternative  of  remote  gifts,  good,  555. 

even  though  alternative  contingendes  be  not  separately  expressed,  557« 
over,  in  case  gift  to  charitj  held  void,  whether  good,  459. 

iSm  Pkbpbtuitt. 

LOCAL  LAW,hy  what,  wills  are  regulated,  1. 

iSm'LbxLocl 

• 

IX)NDON,  by  custom  o(  freeman  man  devise  land  in,  to  charity,  446. 

LOST  WILtiS^ 

when,  and  on  what  evidence,  probate  granted  of,  290  n. 
probate  where  part  lost,  248  n.,  290  n. 

LOUISIANA  STATUTES, 

married  woman's  testamentary  capadfy,  79  n. 
execution  of  wills,  199  n. 
holograph  wills,  200  n. 
mutual  wills,  201  n. 
signatures  to  will,  204  n. 

LUCID  INTERVAL, 

what  constitutes,  72.       . 
burden  of  proo(  76  n.,  105  n. 

LUNATIC, 

validity  of  will  o(  78,  et  9eq^  99  n. 

will  may  be  valid,  notwithstanding  found  so  by  inquisition,  72. 

test  as  to  when  a  person  is,  73. 

whether  a  good  witness  to  a  will,  257. 

M. 

''MADE  OB  TO  BE  MADE;"  in  reference  to  document,  231. 

maintenance; 

allowance  for,  by  husband  to  wife,  is  separate  estate,  and  may  be  bequeathed  by 

her,  68. 
gift  for,  of  infant  or  adult  without  specifying  amount,  not  void  for  nnceariainty, 

but  court  will  determine  the  amount,  649. 
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maintenance;  (rnntmued.) 

trust  for,  whether  oonfiaed  to  minoritj,  698  n. 
whether  ceeaee  on  marrimge  of  daughter,  ib. 
of  children,  bequest  to  mother  for,  when  creates  a  trusty  698. 
See  VaBTiNO. 

MAINE  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentarj  capacity,  79  n« 
after-acquired  land,  156  n^  603  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 
posthumous  children,  272  n. 
revocation  by  birth  of  issoe^  ib. 
no  lapse  of  gift  to  descendant,  638  n. 

MANIA,  what,  100  n. 

MANIA  A  POTU,  what  effect  on  capacity,  97  n. 

MA  NOB,  devise  of,  induded  afterwacquired  copyholds^  167. 

MAP,  incorporated  In  a  will,  228  n. 

MABK, 

signature  of  testator  may  be  by,  201. 
of  witness  may  be  by,  213. 

MABINER, 
.  will  of- sea  1  Vict,  a  26,  {  12;  In  n  Pteker,  28  L.  J.,  PK>b.  9L 
•0t,  too,  60  n^  IH  238. 

MARRIAGE, 

when  a  revocation  of  will  under  oM  law,  268,  el  eeq. 

under  American  statutes,  269  n. 

under  1  Vict,  a  26,  281.    See  Rstooatiov. 
trust  for  maintenance^  whether  ceases  on,  698  n. 

MARRIAGE  ARTICLES  held  testamentary,  36  n.,  44. 

MARSHALING  ASSETS^ 

for  the  purpcee  o^  heir  under  ezprev  devise  to  him  before  1  Vict,  e,  26^  had 

rights  of  a  devisee,  196  n. 
none  in  fitvor  of  charity,  439. 
what  amounts  to  a  direction  for,  by  testator  himself,  44L 

MARYLAND  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  80  a. 
after-acquired  land,  156  n.,  608  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 
presence  of  testator,  224  n. 
nuncupative  wills,  239  n. 
revocation  by  birth  of  issue,  272  n. 
perpetuity,  604  n. 
no  lapse  of  gift  to  descendant,  688  n. 
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MASSACHUSETTS  STATUTES, 
disposing  age,  61  n. 
testamentary  guardian,  62  n. 
married  woman's  testamentary  capacity,  80  n. 
alien's  testamentary  capacity,  86  n. 
after>acquired  land,  156  n.,  168  n^  608  n. 
devise  to  witness,  189  n. 
attestation,  198  n.,  218  n. 
acknowledgment,  212  n. 
interest  of  witness,  227  n. 

no  lapse  of  gift  to  descendant,  688  n.  ^ 

omission  of  child,  718  n. 

MEDICAL  ATTENDANT,  if  will  drawn  by,  cause  of  suspidon,  68,  71 

MELANCHOLIA,  what,  100. 

MEMORANDUM  FOB  WILL,  probate  o(  248,  249. 

MEMORY, 

fiulure  of,  afiecting  capacity,  95. 
non>sane,  what,  103, 114. 
mind  and,  convertible,  ib. 

MICHIGAN  STATUTES^ 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  81  n. 
after-acquired  land,  156  n.,  603  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 
devise  to  charity,  389  n.  • 

^MIND"  and  ''memory"  convertible,  108. 

MINNESOTA  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  79  n. 
after-acquired  land,  156  n.,  603  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 

MISNOMER  of  legatee, 

when  it  avoids  a  legacy  for  uncertainty,  411  n. 
parol  evidence  admissible  to  explain,  760  n. 

MISSISSIPPI  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  79  n. 
after-acquired  land,  156  n.,  603  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 
holograph  wills,  200  n. 
charitable  uses,  889  n. 
revocation  by  marriage,  279  n. 
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MISSISSIPPI  STATUTES,  (eonHnued.) 
revocation  by  birth  of  issue,  ib. 
no  lapse  of  gift  to  descendant,  638  n. 

MISSOURI  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capadtj,  81  n. 
after-acqnired  land,  156  n^  603  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 

revival  of  former,  bj  revocation  of  later,  will,  365  n. 
charitable  uses  (const.),  389  n. 
no  lapse  of  gift  to  descendant,  688  n. 

MISTAKE, 

effect  of  revocation  of  will  founded  on  a,  285,  294  n.,  351. 
in  description  of  objects  of  gift,  662. 
cannot  be  rectified  by  parol  evidence,  716. 
unless  removable  by  striking  out  clause,  721. 

made  by  testator  in  his  view  of  circumstances  and  appearing  on  the  will  must 
govern  the  construction,  786  n. 

MONOMANIA,  what,  100  n. 

MONUMENT,  bequest  for  erection  or  repair  of,  whether  charitable,  398,  406  n. 

MORTGAGE, 

changed  to  fee  by  foreclosure  after  will,  158  n. 

not  subject  to  payment  of  legacies  unless  charged,  159  n. 

bequest  of,  adeemed  by  foreclosure,  319  n. 

no  revocation  of  will  in  equity,  314i 

unless  new  limitations  created  on  a  re-conveyance,  316. 

what  expressions  amount  to  a  new  limitation,  ib. 

MORTGAGE  DEBT,  bequest  to  pay  off,  notwithstanding  foreddsure  in  testator** 
lifetime,  695  n. 

MORTMAIN. 

gifts  in,  See  Chabitt— London. 

statutes  do  not  extend  to  the  colonies,  387  n.,  411  n. 

MOTIVE  of  gift,  words  expressing,  do  not  raise  a  trust,  696. 

MOVABLES,  by  what  law  governed,  3. 

MUSEUM,  bequest  to  found,  not  charitable,  401. 

MUTUAL  wills,  31. 

N. 
NAME  of  legatee,  cutting  out  of  will  is  a  revocation  of  legacy,  29L 

NEBRASKA  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capacify,  81  n. 
devise  to  witness,  189  n. 
after-acquired  land,  603  n.  ' 
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ITEQAUVE  WOBDfi,  not  MifBdent  to  exdode  heb  or  next  of  Ui^  619. 

KEVADX  STATUTES^ 
disposing  age,  61  n. 

married  woman's  testamentarj  capadtji  79  n. 
attestation,  198  n. 
reyocation  by  marriage,  271  n. 
reviyal  of  former,  hj  reyocation  of  later,  will,  866  n. 

ITEW  HAMPSHIRE  STATUTES^ 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  79  n. 
after-acqnired  land,  166  n^  603  n. 
devise  to  witness,  189  n. 
attestation,  199  n. 
interest  of  witness,  227  n. 
posthumous  child,  272  n. 
no  lapse  of  gift  to  destendant^  638  n« 

ISTEW  JERSEY  STATUTES^ 
disposing  age,  61  n. 

married  woman's  testamentary  capadfy,  80  n« 
after-acquired  land,  156  n.,  603  n. 
deyise  to  al^en,  185  n. 
devise  to  witness,  189  n. 
execntion  of  will,  197  n. 
attestation,  198  n. 
presence  of  witness,  210  n. 
revocation  by  birth  of  issne^  274  n. 
posthumous  child,  272  n. 
ibroe  of  English  statutes,  883  n. 
no  lapse  of  gift  to  descendant^  688  n. 

VBw  YORK  Statutes, 

disposing  age,  61  n. 

married  woman's  testamentaiy  capadtyi  79  n. 

alien's  testamentary  capacity,  86  n« 

after«oqnired  lanc^  156  n^  603  a. 

devise  to  corporation,  180  n. 

alien,  185  n. 

witness,  189  n. 
attestation,  198  n«,  214  xl 
publication,  208  n. 

aignature  at  end,  240  n^  251  n^  253  n. 
revival  of  former,  by  revocation  of  later,  will,  866  n. 
force  of  English  statutes,  883  n^  478  n. 
4sharitab]e  uses,  389  n«,  435  n« 
nses  and  trusts,  473  n. 
perpetuity,  476  n.,  504  n^  510  n. 
accumulation,  574  n. 
apeaks  from  death,  637  n. 
no  lapse  of  gift  to  descendant^  638  n. 
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NEXT  OF  EIN,  take  as  a  daaa^  626. 

NIGEKAMES)  parol  evidenoe  admiBuble  as  to,  788. 

NOBTH  CAEOLINA  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  81  n. 
after-acquired  land,  156  n.,  603  n« 
deyise  to  witness,  180  n.  ^ 

attestation,  198  n.  « 

holograph  wills,  200  n. 
interest  of  witness,  227  n. 
.    revocation  by  marriage,  271  n. 
abolishing  survivorship  of  joint  tenant^  622  n. 
lapsed  l^^acies  not  to  residuary  legatee^  685  n. 

"  NOW,"  construction  of,  609  n.,  611,  612. 

•NOW  BOBN,"  construction  o?  787. 

NUNCUPATIVE  wills,  238. 

should  be  made  in  eaUremUf  289  n. 

not  unexecuted  written  will,  ib. 

I^vyland  statutes,  ib. 

though  amount  excessive,  valid  up  to  statutory  limit,  240  n* 

only  allowable  ex  neeeuiUUe  and  in  eadremu,  240  n. 

on  Mississippi  river,  240  n. 

at  anchor  where  tide  flows,  240  n. 

during  casual  absence  from  vessel,  240  n. 

limited  to  personalty  by  Ohio  statute^  241  n. 

what  publication  neceasazy,  242  n. 

o. 

OBJECTS  of  giit,  will  speaks  at  its  date  as  to,  597,  616. 

OBUTEBATION, 

in  will,  presumed  to  be  made  alter  execution,  804. 

and  also  after  execution  of  codicil,  if  not  noticed  in  codicil,  ib. 
in  pencil,  291. 
e£fect  of  partial,  ib. 

where  connected  with  new  disposition- only  conditional,  294. 
in  will  under  1  Vict,  a  26,  must  be  signed  and  attested,  299. 

unless  obliteration  prevents  words  as  originally  written  from  being  ded-^ 
phered,  802. 
glasses  and  other  scientifio  means  may  be  used  to  discover  words  obliterated,  ib. 
but  parol  evidence  inadmissible,  except  where  obliteration  was  for  purpoee  of 

altering  and  not  of  revoking,  808. 
whether  the  same  rule  applies  where  the  alteration  is  not  in  the  amount  but  of 

the  object  of  gift,  ib. 
is  evidence  of  sati^Gution  of  legacy  by  gift  from  testator  in  his  lifbtime^  ib. 

See  DBBi'Bucnog— BgvooATioN. 
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OCX^IUPATION  by  tenants^  direction  to  deyisee  to  permit^  whether  obligatQi7»  708^ 

OHIO  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capadtj,  79  n. 
afler-acqoired  Und,  156  n^  608  n« 
•devise  to  witness,  189  n. 
attestation,  198  n. 
seal  on  will,  201  n«       ^ 
nuncupative  will,  241  n. 
revocation  by  marriage,  269  n. 
posthumous  children,  272  n. 
charitable  nses,  389  n. 
no  lapse  of  gift  to  descendant,  639  n. 

OMISSION, 

in  will  cannot  be  supplied  by  parol  evidence,  717,  761. 
of  children,  no  proof  of  incompetency,  118. 

'<0K£  OF  MY  SONS,"  construction  o^  752  n. 

ONUS  PBOBANDI, 

affected  by  suspicion  of  nndoe  influence^  69  n.,  70. 
as  to  lucid  intervals,  76  n^  106. 
imbecility,  96. 
sanity,  104. 

testamentary  capadfy,  107. 
undue  influence,  142. 
revocation,  268  n. 
revocation  by  inoonsistenoy,  841  n. 

OPTION  to  purchase,  effect  of,  as  between  devisee  and  exaoulor,  168. 

OPINION  as  to  insanity,  admissible,  116. 

OBEGON  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  capadfy,  80  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 
revocation  by  marriage^  269  n« 
no  lapse  of  gift  to  descendant^  639  n. 

ORIGINAL  WILL  may  be  looked  at  to  determine  oooftraotioD,  68. 

OTTOMAN  EMPIBE, 

subjects  df  cannot  make  a  will,  17. 

EngUsh  persons  in,  may  by  special  treaties,  17. 

how  validity  of  wills  of  such  persons  regulated,  18. 

OUTLAW,  capacify  to  make  will,  89  n. 

P. 

PAPEBS^  reference  to.    See  lKCX)BFoaATiov. 
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PABENTHESISp  not  attended  to  in  wills,  63. 

PABOL  EVIDENCE,  as  to  ammus  iaUmdi,  84  n.,  36  n.,  45  n.,  47  n. 

when  admissible,  to  show  what  were  the  words  obliterated  in  a  will,  803. 
admitted  to  show  how  reyival  of  reyoked  will  is  to  operate,  307. 
bat  not  to  vary,  add  to,  or  subtract  from  will,  708. 
e.  g^  oral  declarations  of  testator,  711. 

or  of  the  person  who  drew  the  will  as  to  the  instructions  he  received,  714. 
nor  to' correct  mistaken  reference  to  a  former  will  contained  in  a  clause  of  revo* 
cation,  716. 
distinction,  where  the  revocation  consists  in  an  act  done,  717. 
nor  to  supply  omissions,  ib. 

admissible  to  show  that  a  clause  was  improperly  introduced,  721. 
in  cases  of  fraud  to  support  or  repel  the  charge,  723. 
or  to  enforce  heir's  or  devisee's  undertaking,  724. 
to  rebut  a  resulting  trust,  ib. 

or  the  executor's  claim  to  the  residue  (before  1  Will.  IV.,  c.  40),  ib. 
or  the  presumption  against  double  portions,  725. 
to  BUpiwrt  a  presumption  impugned  by  similar  evidence,  ib. 
to  prove  that  testator  placed  himself  in  loco  2)armti»f  ib. 
satisfaction  of  leg&cy,  ib. 
inadmissible  to  influence  construction,  726. 
to  explain  words  of  tenure,  728. 
locality,  729,  731,  733  n.,  739  n. 
relative  pronoun,  730. 
imless  primary  construction  is  impossible  or  inconsistent,  ib. 
to  what  extent  revoked  will  can  be  looked  at,  728  n. 
admissible  to  explain  foreign  language,  732. 
or  to  decipher  strange  characters,  ib. 
or  to  prove  custom  in  certain  cases,  ib. 
to  explain  nicknames,  733. 

to  prove  ''surrounding  circomstanoes"  at  the  date  of  the  will,  ib.,  734  n., 
738  n. 
of  price  of  stocks  for  purpose  of  construing  will,  not  admissible,  736  n. 
of  the  state  or  amount  of  testator's  pibperty,  in  what  cases  admissible,  733, 734  n« 
state  of  facts  at  date  of  will,  when  not  to  influence  construction,  737. 
effect,  on  admissibility  of  such  evidence,  of  stat.  1  Vict.,  c.  26,  789. 
admissible  to  prove  **  parcel  or  no  parcel,"  731,  739. 
patent  and  latent  ambiguities,  practical  bearing  of  the  distinction,  743. 
sufficient  if  testator  provide  means,  of  ascertainment,  ib. 

parol  declarations  of  intention,  when  admissible  to  explain  latent  ambiguity,  747, 
€t  sag.,  734  n.,  726  n.,  729. 
e.  g,,  where  description  applies  equally  to  two  objects  or  subjects,  747  n., 
749,  750. 
where  part  applies  to  both,  and  part  to  neither,  752. 

unless  context  affords  reason  for  preferring  either,  751. 
not  admissible  where  part  of  description  applies  to  one  person  and  part  to 

another,  754. 
if  admissible  need  not  be  contemponmeoaB  with  will,  756. 
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PABOL  evidence;  (eoiUinfiML) 

of  circumstances  in  &vor  of  a  claimant,  the  will  oorrectlj  detcriUng 

inadmiBBible,  756-759. 
80  where  no  part  of  description  applies  to  daimant^  750. 
'        same  rule  as  to  subject  of  gift,  760. 
inadmisBible  for  supplying  blanks,  761. 
ieciis  in  case  of  partial  or  imperfect  descriptions,  ib. 
sometimes  admitted  before  it  ia  proved  to  be  material,  Sk 
not  admissible  to  raise  an  election,  730  n. 
admissible  to  identify  document  referred  to  in  the  will,  290, 740. 
to  rebut  presumption  as  to  character  of  inibrmal  paper,  248  n* 
to  prove  contents  of  lost  will,  306  n. 
to  show  date  of  execution,  341. 
or  execution  by  mistake,  722. 
or  for  other  purpose,  ib. 
or  as  duplicate  merely,  723. 
to  show  revocation,  268  n.,  280. 

or  intention  not  to  revoke,  330  n. 
to  establish  a  trust,  724  n. 
to  correct  misdescription,  662  n. 
to  explain  contractions,  732  n. 
or  misnomer,  760  n. 
or  "  thereunto  belonging,"  732. 
inadmissible  to  prove  testator's  intention,  726  n^  729. 

to  explain  "  in  fee  simple  for  life,''  736  n. 
Wigram's  propositions,  709  n. 

PABTITION, 

did  not  cause  revocation  of  will,  313, 
^  or  lands  allotted  on  partition  did  not  answer  description  of  devised  land,  318^. 

PENCDL^ 

will  may  be  in,  32,  201  n. 

will  before  1  Vict.,  e.  26,  might  be  revoked  by  canoeUation  in,  291« 

such  cancellation  primafacie  deliberative,  291. 

See  Beyogatiok. 

PENNSYLVANIA  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  c^Mudty,  80  s. 
after-acquired  lands,  156  n. 
devise  to  oorporations,  181  n. 
attestation,  199  n. 
interested  witness,  226  n. 
signature  at  end,  247  n. 
posthumous  children,  272  n« 
diaritable  uses,  389  n.,  436  n. 
accumulation,  574  n. 
no  lapse  of  gift  to  desoendaat^  689  a. 
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PERIOD, 

at  which  value  of  realty  and  personalty  to  he  asoertained  for  apportioning 

charity  legacy,  441  n. 
from  which  will  to  be  considered  as  speaking  in  judging  of  remotenev  of  gift,  519. 
from  which  a  will  speaks  generally,  591. 

Befort  1  VieL,  e.  26. 

as  to  constraction  pat  on  word  *'  now,"  Ac,  ib. 

on  words  **  am  possessed  of,"  Ac,  598* 

on  specific  bequests,  ib. 
bequest  of  lease  does  not  pass  renewed  lease,  594. 
conira  where  words  suffice  to  include  future  estate,  596. 

or  where  there  is  a  covenant  for  renewal,  595. 
distinction  between  revoking  efiect  of  conveyances  of  leaseholds  and  free- 
holds, 596. 
■  as  to  objects  of  gift,  597. 

''son"  means  son  at  date  of  will,  ib. 

"  wife  "  means  wife  at  date  of  will,  598. 

totUra  if  there  is  then  no  wife,  ib. 
same  rule  applies  to  remainders  ss  to  immediate  gifts,  599. 
same  rule  applies  to  gifts  to  servants,  600. 
as  to  general  devises  and  bequests^  ib, 
as  to  gifts  to  classes,  602. 

iSimee  1  VUt^  e.  26. 

general  devise  now  extends  to  property  within  the  description  at  testator's 

death,  602. 
contra  where  property  within  the  description  is  specifically  disposed  ol^  605. 
specific  or  general  gift  of  stock  includes  stock  standing  in  testator's  name  at 

death,  606. 
devise  of  lands  in  specified  place  includes  after^acquired  lands  coming 

under  same  description,  605. 
difficulties  in  new  rule  of  construction  where  more  Uian  one  subject  at 

death,  608. 
what  amounts  to  contrary  intention  mentioned  in  the  act,  600. 
where  words  expressly  refer  to  present  time,  contrary  intention  shown,  611, 

613. 
eflfect  of  word  "  now,"  609  n.,  611,  612. 
general  power  created  after  will  is  executed,  supposing  it  would  hava  been 

executed  if  then  in  existence,  615. 
consequently  general  residuary  gift  executes  all  powers  of  appointment^  615. 
but  not  powers  of  revocation,  ib. 

even  where  instrument  expressly  referred  to,  ib. 
tmless  a  power  of  revocation  be  the  only  power,  ib. 
no  alteration  made  as  to  when  will  speaks  as  to  objecta  of  gift,  616. 

In  QtneraL 

"my  prtaerU  attendant  physician,"  592  n. 
"b^otten"  meaning  *'to  be  begotten,"  598. 
"all  my  stock,"  594. 

common  law  difierence  between  after-aoqnired  real  and  personal  property 
recognised  in  the  U.  S.,  600  n. 

3£ 


FERIOD,  (eontimted.) 

•fie]>aoq^e4  equity  of  redemption,  001  n. 
ooDtract  for  purchase  subeequently  performed,  ib. 
stttntes  in  U.  S.  as  to  after-acquired  lands,  602  n. 
applicable  to  wills  made  before  passage  of  act,  603  n. 
release  of  specific  existing  debt,  610. 

what  is  "real  estate  comprised  therein  "  in  the  English  statute  618. 
English  statute  does  not  afiect  question  of  testamentary  capacity,  615. 
if  law  changed  between  will  and  death,  new  law  presumed  to  be  testatoi'l 
intention,  616. 

PEBPETUITY  (BltLE  AGAINST), 
origin  of,  502. 

period  for  suspension  of  vesting  allowed  by,  504. 
as  modified  by  American  statute  law,  504  n. 
whether  the  twenty-one  years  added  to  the  term  of  lives  is  absolute  or  restricted 

to  cases  of  infancy,  507. 
also  as  to  additional  period  of  nine  months,  514. 
no  gross  term  of  years  allowed  by  N.  Y.  statute,  510  n. 
suspension  until  donees  incorporated,  511  n. 
or  able  to  use,  ib. 
until  an  infant  come  of  age,  ib.,  512  n. 
''two  lives"  under  N.  Y.  statute,  515n.-517  n. 
gross  term  exceeding  twenty-one  years  void  at  common  law,  518. 
period  to  be  computed  from  testator's  death,  519. 
limitation  over  on  failure  of  "  children,"  519  n. 
''perpetuity  "  defined,  545  n. 

ezeoutoiy  devise  on  indefinite  failure  of  lasne,  void,  519. 
unless  collateral  or  subsequent  to  an  estate  tail,  520. 
term  onr  trust  to  raise  money  on  remote  event,  trust  void  if  terfll  eannot  be 

barred,  524. 
-  distinction  between  executory  limitatioii  precedent,  and  one  irineqwiut  to  estate 

tail,  525. 
whether  destructible  remainder  can  be  void  for  remoteness,  526^  596. 
efibct  of  8  and  9  Vict,  c.  106,  526. 
gift  to  unborn  class  to  vest  after  minority,  void,  529. 
remainder  of  legal  estate  good,  though  limited  on  remote  event,  521. 
by  what  rule  successive  remainders  to  successive  generations  void,  648. 
as  to  devises  of  reversions,  526. 

contingent  remainder  of  copyholds  governed  by  same  rule  as  freehoMl^  527. 
efiect  of  8  and  9  Vict,  c.  106,  on  foregoing  rules,  ib. 
construction  of  devise  of  legal  remainder  to  a  class,  529. 
distinction  where  remainder  is  equitable,  530. 
gift  to  a  class  which  may  comprise  remote  objects,  void  as  to  all,  ib. 
what  mixture  of  remote  objects  is  sufficient  to  render  a  gift  void,  58L 
doctrine  of  Greenwood  v.  Boberts  discussed,  533. 
legal  definition  of  gift  to  a  class,  534. 

gift  to  a  living  person  combined  with  a  remote  class,  void,  581. 
in  a]tplyjng,  jinssible  not  actual  events  looked  to,  538. 
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PERPETUITY  (RULE  AGAINST),  (continued.) 

in  trusts  of  leaseholds  to  go  along  with  freeholds,  non-vesting  dirase  must  be 

confined  to  minority  of  tenant  in  tail  by  purchase,  540. 
all  trusts  of  management  must  be  confined  in  like  manner,  ib. 
trusts  for  accumulation  for  payment  of  debts  may  be  without  limit  as  to  time,  641. 
how  far  a  trust  can  be  divided  into  two  parts,  one  remote,  the  other  not,  632, 636. 
applies  to  the  ascertainment  of  the  interest  as  well  as  of  the  person  and  event,  632. 
*  whether  remoteness  to  be  judged  of  by  circumstances  as  existing  at  date  of  will 

or  death,  519. 
when  provisions  for  grandchildren  are  too  remote,  542. 
will  may  mould  disposition  according  to  subsequent  events  so  as  to  avoid,  ib. 
devise  to  a  person  who  may  not  answer  description  within  proper  time,  Void, 

643,  644  n. 
gift  to  unborn  person  for  life,  valid,  547. 

so  also  successive  gifts  to  unborn  persons  who  most  come  in  eue  wilihiii  prescrib- 
ed time,  548. 
as  to  gift  in  remainder  on  life  estate  to  unborn  persons,  660. 
avoids  all  limitations  ulterior  to  remote  gift,  652. 

though  object  of  such  giil  never  comes  into  existence,  ib. 
but  limitation  on  alternative  contingency  may  be  good  or  not  in  evtol^  666. 
alternative  contingencies  need  not  be  separately  expressed,  667. 
rule  cannot  be  evaded  by  indirect  means  as  by  power  to  revoke  andf  reaj^pointy 

658. 
how  appointments  under  powers  affected  by,  660. 
how  indefinite  powers  of  sale  affected  by,  561. 
does  not  hold  where  reason  of  rule  does  not  apply,  662. 
does  not  invalidate  gift  where  possession  only  postponed,  ib. 
does  not  apply  to  charitable  trusts,  504  n.,  562  n.  - 
no  reason  for  modifying  construction  of  will,  664. 

avoids  clauses  illegally  modifying  absolute  gift»  and  leaves  gift  aVeohiiie,  666. 
•estate  not  implied  contrary  to,  668. 
how  doctrine  of  ey  pres  applied  in  cases  contravening,  ib. 
successive  estates  for  life  to  nnbom  issue' held  to  create  estate  ti^ixi  ^i^  tn&bom 

person,  569. 
if  remote  gift  substitutional,  that  alone  fkils,  637. 
period  whether  for  share,  vesting  or  becoming  absolute,  668. 
ambiguity  and  one  contingency  remote,  665  n. 

ulterior  remainder  on  death  of  unborn  life  tenant  not  accelenited,  658. 
•01^  pres  doctrine  applied  to  give  some  of  a  class  estate  tail,  while  others  only  take 

for  life,  671. 
several  series  of  limitations  may  be  modified  0;^  pres,  672 
doctrine  not  to  be  extended,  ib. 

does  not  apply  to  personal  estate,  ib. 

nor  to  mixed  fund,  ib. 

nor  when  the  intention  is  clearly  only  to  create  life  estates,  iK 

nor  where  children  of  onbom  persons  would  take  in  fee,  ib. 

See  AocuHUiiATiON — Cy  Pbbb. 

PERSONALTY, 

what  a  good  will  of,  239. 
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FEBSONALTY,  (wnHmied.) 

distinction  in  form  between  wills  of  real  and  personal  property  abolished  hf 

statute  1  Vict,  242. 
American  statutes,  242  n. 

will  maj  be  valid  as  to,  though  realfy  is  apparently  included,  240  n« 
estates  pur  autre  vm^  241. 
public  stocks,  242. 

PIN-MONEY, 

wife  cannot  bequeath  sayings  of,  83. 
what  is,  83  n. 

^ PIOUS"  uses  not  charitable,  417  n.,  899. 

PLACE, 

what  law  governs,  !•— iSss  Lex  Lod. 

where  executed  need  not  appear  in  will,  27-  n. 

POLICY  OF  ASSURANCE,  whether  trusts  for  effecting,  an  aooomnlatioo  within  the 
ThellusBon  act,  587. 

POOB,  not  neoessarilj  the  object  of  a  charitable  gift,  896. 

•*POOB  RELATIONS,"  see  402. 

^PORTION,"  meaning  in  Thellusson  act,  681.     • 

POWER, 

yaliditj  of  will  under,  not  regulated  hy  demicile,  17. 

will  intended  to  take  effect  under,  may  operate  independently  on  tMtator's 
estate,  29,  65  n. 

BO  if  none  in  existence,  29. 

of  attorney  held  testamentary,  34  n.,  47. 

execution  of  will  under,  whether  valid,  not  determined  by  A5^T<^^ftiffi1  coorti^  54» 

if  erroneously  in  form  of  deed,  not  construed  a  will,  43. 

to  appoint  by  any  "  writing,"  must,  even  since  1  Vict.,  c  26,  be  executed  ae  re- 
quired by  power,  66,  67  n. 

will  of  a  woman  under,  not  necessarily  revoked  by  marriage^  269. 
nor  by  death  of  husband,  270. 

in  act  of  parliament,  compulsory  sale  under,  when  will  is  revoked  by,  827. 

of  appointment  not  exercised  by  will  made  after  creation  o^  373. 

appointment  under,  how  affected  by  rules  against  perpetuity,  669. 

of  sale  to  continue  during  unlimited  period,  whether  valid,  66L 

of  appointment  general,  created  after  dat«  of  will,  whether  exercised  by  xesidii- 
ary  devise,  616. 

of  revocation,  reducing  back  absolute  ownership^  is  not  so  exercised,  ib. 

of  appointment  to  issue,  gift  made  under  lapses,  notwithstanding  1  Viet.,  c  2<V 
642. 

executed  by  will  oi  feme  eoverte,  81  n. 

cannot  be  executed  by  idiot  or  lunatic,  113. 

POWER  SIMPLY  COLLATERAL  may  be  exercised  by  infimt  by  wiUy  80  n. 

PRECATORY  WORDS, 

when  they  create  a  trust,  680,  e<  teg. 

do  not  cut  down  a  gift  to  A  ''for  his  own  use,"  686. 
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^PRE-EMPTION,"  right  of,  hoYr  its  sabsequent  exercise  affects  vendor's  will,  163. 

PRESENCE, 

consciousness  of  testator  essential,  221. 
may  be  in  diderent  room,  223. 

but  this  is  prima  fcucU  bad,  224  n. 
or  in  different  house,  223. 
of  witness,  257. 

of  testator,  what  amounts  to,  221. 
sufficient  (hat  he  might  see,  223. 
must  be  possible  that  he  could  see,  ib. 
where  he  is  unable  to  move,  and  his  face  is  turned  away,  224. 
where  he  is  blind,  ib. 
presumption  as  to,  where  no  evidence  of,  ib. 

Su  ACKNOWLEDOMENT— ATTEaTATION— SlONATUBB— WlTKSaB. 

PRESENT  TENSE»  verbs  in,  how  construed,  693. 

PRESUMPTION, 
of  sanity,  104. 

that  a  will  was  duly  executed,  219. 
and  without  undue  influence,  133. 
as  to  time  when  alterations  were  made  in  a  will,  304. 
as  to  time  of  filling  in  of  blanks,  305. 
that  unattested  alterations  in  a  will  made  before  1838  were  made  before  1838^ 

304  n. 
against  unsigned  attestation  clause,  245  n. 
parol  evidence  admissible  to  rebut,  248  n« 
as  to  revocation,  268  n.,  287  n.,  290. 

PRIVATE  CHARITY,  trust  for,  void,*400. 

PROBATE, 

as  evidence  of  due  execntion,  0  n. 

in  case  of  personal  estate  conclusive  ss  to  testamentary  character,  48. 

and  as  to  contents,  ib. 
immaterial  so  fiir  as  regards  realty,  50. 
effect  in  case  of  testamentary  appointments,  54. 
of  will  otfeme  eoverte,  in  What  form  granted,  56,  52  n. 
of  part  of  instrument,  34  n.,  47. 
of  incorporated  documents,  231,  232  n. 

PROBATE  COURTS, 

exclusive  jurisdiction  to  set  aside  will  for  frand  or  imposition,  143. 
jurisdiction  as  to  incorporated  documents  without  probate,  231. 
principles  of  abjudication  on  unattested  wills  of  personalty,  242. 

PROBATE  DUTY, 

not  affected  by  domicile,  5  n. 
on  what  property  it  attaches,  ib. 

PROMISE  made  to  testator  by  his  heir-at-law,  or  devisee,  parol  evidence  admissible 
to  enforce,  438,  724. 

PROMISSORY  NOTE  held  testamentary,  34  n.,  44. 
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PUBLTCATTOK  of  will  not  neceesaiy,  206. 
otherwise  in  some  of  U.  S.,  207  n. 
of  nuncupative  will,  242  n. 

FUNCTUATIOK,  how  far  attended  to  in  wills,  53. 

PUBCH ABE-MONEY,  of  estate  contracted  to  be  sold  by  testator,  to  whom  bdoQ^ 
826. 

PUBFOSE,  legacy  of  money  to  be  laid  out  for  a  particular,  when  laying  out  obliga* 
tory,  694. 

Q. 

QUASI  TENANT  IN  TAII^  devise  hj,  178. 

R. 

BEBEL,  can  take  under  will  of  American  diizen,  subject  to  approval  of  U.  S.  Gov.,. 
185  n. 

BECEIPT  held  testamentary,  44. 

BECEI VER,  effect  of  direction  to  devisee  to  employ  particular  person  ai^  704 

BECITAL^  when  words  of  absolute  revocation  restrained  by,  349. 

BEGOMMENDATION,  words  of,  when  they  create  a  trust,  682,  683. 

BEFERENCE  in  a  will  to  extrinsic  documents,  223. 

erroneous  in  codicil  to  disposition  in  will,  effect  of^  351. 
gift  by,  to  uses  of  other  estates,  effect  of^  668. 

BEQISTBATION  of  an  instrument  conclusive  against  its  being  testamentaiy,  43^ 

^BELATIONS,''  whether  gift  to,  is  to  class,  626. 

BELIOIOU8  SECTS^  bequests  for,  what  valid,  379. 

'"BOIAIX,"  gift  of  what  shall,  whether  good,  653. 

BEMAINDEB. 

may  be  limited  in  personal  property,  147  n. 

contingent  when  void  for  remoteness,  520,  526. 

may  be  good  where  an  executory  liniitanon  would  be  void,  520,  530. 

may  be  good  though  limited  to  a  remoie  person,  530. 

in  copyholds  governed  by  same  rule,  527. 

of  legal  and  equitable  interests,  different  rule  applies  to,  527. 

how  Hffected  by  stat.  8  and  9  Vict.,  c.  106,  526. 

gift  of,  to  a  class,  how  operates,  529. 

difference  in  case  of  personalty,  530. 

BEMOTENESS.    iSss  Perpetuitt. 

BENEWED  LEASEHOLDS, 

what  words  sufficient  to  para,  594. 

distinction  as  to  where  freehold  and  where  chattel,  596w 

^BENTS,'*  devise  of,  passes  the  hind,  152  n. 
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BEPUBLICATION, 

neoeBsary  »fter  arriving  at  testamentary  age,  60  n. 

of  will  by  codicil,  whether  republltthes  defectiyely-ezecated  intormediate  oodl^ 

dlfl,  262. 
of  will  is  a  republication  of  properly-execated  intermediate  oodicilai  S60 
what  is  ezpressi  362. 

what  is  oonstructtye,  364.  ^ 

efiect  of,  is  to  include  subsequently-aoquired  property  in  a  general  deriae^  96i, 

ei  sag. 
tbongh  part  of  such  property  is  expressly  devised,  367. 
when  negatived  by  contents  of  will  itself  369. 
when  not,  371. 

by  express  reference  to  date,  374. 
does  not  affect  specific  devise,  372. 

except  to  comprise  a  new  iiiterest  in  the  specific  subject^  ib. 
nor  shift  devise  to  different  property,  378. 
did  operate  to  execute  a  power  created  after  date  of  will,  373. 
did  not  carry  a  lapsed  gift  to  another  person  of  same  name,  874. 
does  not  cure  defect  of  expression  in  will,  ib. 
whether  causes  lapsed  interests  to  pass  under  residuary  devise,  376. 
does  not  include  in  residuary  devise  a  lapsed  share  of  the  residue^  376.       % 
how  affected  by  1  Vict.,  c.  26,  ib. 

BEQUEST,  effect  of,  in  creating  trust!    See  683. 

BESTRICTIONS,  upon  testamentary  power,  146  n. 

BEYEBSION,  devise  of,  when  void  for  remoteness,  526. 

BEVIVAL, 

of  revoked  will,  may  be  by  destruction  of  later  will  under  statute  of  frand%  296l 

and  as  to  rule  in  U.  S.,  see  364  n. 

but  not  under  1  Vict.,  c.  26,  306. 

nor  by  restoring  canceled  signature,  301  n.,  307. 

parol  evidence,  when  admitted  to  show  intention  as  to,  307. 

of  revoked  portions  of  codicils,  not  caused  by  confirmation  of  will  by  eabaeqiMOl 

codicil,  360. 
of  revoked  will,  by  recognition  in  subsequent  codicil,  358,  360. 
cannot  be,  unless  will  is  in  existence,  360. 
See  Codicil — Beyocatiok. 

BEVOCATION, 

what,  268  n.  > 

presumption  as  to,  ib. 

shown  by  parol  evidence,  ib.  v 

burden  of  proof  as  to,  ib. 
declarations  of  testator  as  to,  269  n. 
insanity  not  a,  ib. 
by  feme  eoveriey  83  n. 
by  implication,  270  n. 
inference  as  to  testator^s  presence,  283  n. 
prevention  by  fraud  or  force,  287  n. 
by  bequest  '*  in  lieu  "  of  former  gift,  336  n, 
"instead  of,"  345. 
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BEVOGATION,  (eonitniiad.) 
memorandom  '*  canceled/'  ib. 
direction  to  attorney  to  destroy,  887  n, 

hj  unattested  codicil  of  cliarge  on  realtj  and  personalty,  how  operateiy  288. 
of  chai^  on  mixed  fund,  287. 

■ince  1  VicL  of  wjll  under  old  law,  determined  as  to  acts  apparent  on  fiu)eof  will» 
by  1  Vict,  c  26,  804. 
as  to  acts  not  apparent  on  face  of  will,  by  law  as  it  stood  before  1  Ylttf  lb. 

L  Br  Mabbiaoe. 

1.  Previoudy  to  1  Viet.,  c.  26. 

of  will  of  a  woman  by  marriage  only,  268. 
even  though  she  survived  her  husband,  ib. 
contra  as  to  wills  under  a  power,  269. 

of  will  of  a  man  by  marriage  and  birth  of  issue,  270,  272. 

not  by  birth  of  issue  alone,  270. 

rtile  borrowed  from  civil  law,  274. 

applied  to  second  marriage  as  well  as  firsts  276. 

and  where  issue  posthumous,  271,  276. 

and  where  probability  of  issue  not  known  to  testator,  ib. 

depends  on  tacit  condition  annexed  to  will,  ib. 
'  whetlier  children  may  spring  from  different  marriage,  ib. 

rtrle  does  not  apply  where  the  will  provides  for  wife  and  chlldreO|  277t 

or  where  they  are  provided  for  by  previous  settlement,  ib. 

seeM«  where  by  a  wbtequent  settlement,  ib. 

not  sufiBcient  that  wife  alone  provided  for,  ib. 

whether  sufficient  that  children  alone  provided  for,  ib. 

whether  rule  applies  where  less  than  whole  estate  disposed  o(  ib. 

or  where  after-acquired  property  descends  on  children,  278. 

mle  does  not  apply  where  effect  of  revocation  is  not  to  give  the  prop- 
erty to  after-bom  issue,  ib. 

mle  holds  notwithstanding  death  of  after-bom  issue,  278  n.,  279. 

parol  evidence  not  admissible  to  show  intention  against,  280. 

wills  made  before  the  statute,  still  govemed  by  old  law,  281. 
1  Since  etahUe  1  Vict.,  e,  26. 

of  will  by  marriage  alone  without  birth  of  issue,  281« 

observations  on  statute,  ib. 
8.  By  American  etatuiesj  271  n. 

presumption  as  to,  may  be  rebutted,  274  n. 

IL  Br  BuBNiKG,  Tbabino,  Canceuno,  Sdc 

I.  Prtvioutly  to  I  Via.,  e.  26. 
as  to  will  of  freeholds,  282. 
as  to  will  of  personalty,  ib. 
there  must  be  animus  revoeandif  284,  283  n. 
destraction  by  inadvertence  or  during  insanity,  not  snffident,  288. 
destraction  by  third  person  without  consent,  not  sufficient,  286. 
what  amount  of  destraction  necessary  where  there  is  animtu,  ib. 
must  be  some  destraction,  mere  attempt  not  sufficient,  287. 
destraction  commenced  but  suspended  is  not  effectual,  289. 
presumption  as  to,  when  no  evidence  «8  to  how  destroyed,  290,  293  n. 


INDEX.  809 

SEYOCATION,  (wnHnwd.) 

lis  to  evidence  to  rebat  presamption,  290  n.,  283  n. 

may  be  effected  by  canceling  with  a  pencil,  291. 

sach  canceling  prima  faeie  deliberative!  ib. 

by  partial  obliteration,  ib. 

by  striking  oat  particular  words,  ib.,  292. 

obliteration  need  not  be  complete,  ib. 

is  conditional  when  made  with  reference  to  new  present  disposition,  294. 

contra  where  merely  intention  to  make  new  disposition  at  future  time,  295. 

is  conditional  if  former  will  erroneously  supposed  to  be  revived,  ib. 

revives  previous  will,  ib. 

whether  destroyed  will  contained  a  revocatory  clause  or  not^  ib. 
by  destruction  of  one  of  two  duplicates,  296. 
by  alteration  of  one  of  two  duplicates,  ib.,  297. 
purpose  expressed  in  both  will  and  codicil  revoked  by  obliteration  in 

codicil  alone,  298. 
of  codicil  whether  any,  by  destroying  will,  ib. 

%  Since  1  VicL,  c.  26,  299. 

may  be  by  tearing,  which  includes  cutting,  301. 

may  be  pro  tanto  by  cutting  out  part,  ib. 

may  be  in  toto  by  cutting  off  any  essential  part,  ib. 

by  tearing  off  signature  from  last  sheet,  where  other  sheets  signed^  ib* 
by  tearing  off  seal  though  no  seal  necessary,  ib.,  287  n. 
evidence  admitted  to  siiow  whether  tearing  arises  from  wear,  802. 
can  only  be  by  actual  deslruetion  of  substance  or  contents,  ib. 
cannot  be  by  canceling  merely,  ib. 
not  effectual  where  glasses  or  scientific  means  will  show  what  the  wordg 

were,  ib. 
parol  evidence  inadmissible  to  show  what  is  obliterated  except  where 

revocation  is  conditional,  303. 
must  be  by  or  in  presence  of  testator,  308. 
cannot  be  by  destruction  after  death,  though  authoriied  by  the  teetap 

tor,  ib. 
does  not  revive  will  revoked,  306. 

in.  Bt  Alteration  of  Estate. 
'  1.  Prenouriy  to  1  Fie/.,  e.  26. 
by  change  of  interest,  308. 

but  not  if  change  resulted  from  the  original  limitation,  809. 
nor  by  partial  alienation,  309. 
by  conveyance  in  fee,  though  to  use  of  testator,  310. 
but  not  in  case  of  copyholds,  311. 

by  conveyance  for  unnecessary  or  mistaken  purpose,  312. 
not  by  disseizin,  if  testator  re-entered,  ib. 
contra  if  out  of  possession  at  death,  ib. 
by  avoidance  of  an  exchange  after  death  for  defect  in  title,  ib. 
in  equitable  interests,  same  rule  holds  as  to,  ib.,  313. 
not  by  partition,  except  in  particular  instance,  ib. 
nor  by  mortgage,  314. 
nor  by  lease,  314  n. 


-IB 
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BEVOCATION,  (oonUnued.) 

nor  by  oonvejanoe  on  tnist  for  sale  to  paj  debts,  816. 

eontra  if  any  further  trust  dedared,  ib. 

nor  by  bankruptcy,  ib. 

by  partition  or  mortgage  with  new  limitations  of  equity  of  redemp> 

tion,  816. 
what  new  limitations  amount  to,  in  a  mortgage,  ib. 
not  by  mere  oonveyanoe  of  legal  estate  to  equitable  owner,  818. 
eonira  if  new  limitations  inserted,  819. 
by  oonveyanoe  to  uses  to  bar  dower,  ib. 

to  such  uses  as  devisor  shall  appoint  in  default  tojiim  in  fee^  ib. 
to  devisor  and  a  trustee  jointly,  ib. 

not  by  a  conveyance  to  uses  pointed  out  by  the  contract,  820* 
contra  if  the  contract  provides  merely  for  a  oonveyanoe  to  sneh  uses  as 

devisor  shall  direct,  ib. 
immaterial  whether  seizin  is  changed  or  not,  821. 
of  will  of  renewable  freehold  for  lives  by  obtaining  renewed  lease,  ih. 
by  conveyance  in  pursuance  of  marriage  articles,  822. 
by  covenant  of  testator  to  convey  to  use  of  himself,  828. 
by  contract  for  sale  after  devise,  324. 

though  contract  rescinded  after  death,  ib. 

or  in  his  lifetime,  ib. 
'   though  estate  comes  back  by  repurchase,  325. 

legal  estate  nevertheless  passes  to  devisee^  ib. 
by  ante-nuptial  articles  for  settlement,  ib. 
by  settling  share  of  devised  lands  on  one  of  the  devisees,  825. 
will  made  before  1  Vict,  still  liable  to  revocation  by  alteration  of  flitatt 
as  before,  329. 
2.  Since  1  Fiet.,  c  26. 

conveyance  no  revocation  except  so  far  as  it  is  an  alienation,  826. 
effect  of  contract  for  sale,  ib. 

of  decree  for  sale,  327. 

of  sale  under  power  in  another  person,  lb. 

of  sale  under  compulsory  powers  in  acts  of  parliament,  ib. 
in  case  of  reconveyance,  310  n. 

IV.  By  Void  Conyetanceb.'  , 

Prmumaly  to  1  Viet,^  e.  26. 

by  deed  of  gift  by  husband  to  wife  of  residue  of  his  estate^  830. 

by  feoffment  without  livery,  ib. 

by  recovery  void  on  ground  of  bad  tenant  to  thepnee^  ib. 

by  appointment  under  a  power  not  in  existence,  ib. 

by  attempt  to  convey  copyhold  by  deed,  ib. 

nor  by  conveyance  to  charitable  uses  when  grantor  dies  within  twalT^ 
months,  ib. 

nor  by  oonveyanoe  by  person  under  disability,  331. 

nor  by  conveyance  void  at  law  for  fraud,  ib. 

eontra  if  void  only  in  equity,  ib. 
Smeo  1  Viet^  e.  26. 

none  of  these  modes  operative  except  by  removing  subject  of  deltas,  i^ 
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BEVOCATION,  (eonikmed,) 

V.  Bt  SuBssquENT  Will  or  Codicil. 
Firmioudy  to  1  VieL,  c.  26. 
a9  to  devise  of  lands,  332. 
as  to  bequests  of  personalty,  lb. 
difierence  between  ceremunial  of  execution  for  maldng  and  reTokin|p 

wills  under  statute  o{  frauds,  333. 
for  purpose  of  making  new  gift,  is  conditional,  334.  . 

IXiuse  1  VUsL,  e.  26. 

revoking  will  on  same  footing  as  devising  will,  336. 

QeneraUy, 

dependent  on  completeness  of  later  instrument,  835. 

of  so  iiiii«A  <^  trill  as  contains  the  gill,  efiect  of,  336. 

of  the  gift  merely,  efiect  of,  ib.  « 

expression  of  intention  to  revoke  presently  is  sufficient,  337. 

expression  of  intention  to  revoke  at  future  time,  insufficient,  ib. 

absolute  revocation  may  be  shown  to  be  a  mistake,  338. 

or  may  be  partially  restrained  in  effect,  ib. 

mere  fact  of  there  having  been  subsequent  will,  not  sufficient,  ib. 

it  must  be  found  by  jury  to  have  been  different  from  prior  will,  and  ii» 
what  respect,  ib. 

document  purporting  to  be  a  "  last  will "  does  not  necessarily  revoke 
prior  will,  339. 

by  inconsistency  of  disposition,  instances  of,  ib. 

by  contradictory  will  of  uncertain  date,  341. 

by  will  not  wholly  inconsistent,  ib. 

different  effect  whether  inconsistency  of  disposition  is  in  subsequent 
will  or  subsequent  codicil,  342,  et  teq. 

charge  not  revoked  by  revocation  of  devise  of  land  charged,  344. 

specific  not  revoked  by  general  gift  in  codicil,  346. 

beneficial  devise  not  revoked  by  change  of  trustee,  ib. 

as  to  one  office  does  not  extend  to  another,  ib. 

as  to  one  estate  does  not  affect  devise  made  by  reference  thereto,  847^ 

contra  where  heirlooms  are  devised  by  reference,  348. 

also  ooftfra  where  devise  of  first  estate  modified  only,  ib. 

absolute,  when  restrained  by  recital,  849. 

doubtful  expressions  do  not  amount  to,  ib. 

caKcs  where  not  implied  from  ambiguous  expressions,  350. 

gift  revoked  need  not  be  accurately  referred  to,  351. 

eff*ect  of  where  grounded  on  niisUike,  ib.,  et  eeq^  285,  294  n. 

implied  by  revival  of  earlier  will,  858. 

confirmation  of  will  includes  codicils  though  not  mentioned,  360. 

by  unsuccessful  attempt  to  revive  earlier-destroyed  will,  360. 

of  codicils  not  implied  by  a  reference  in  a  later  codicil  to  other  speci- 
fied codicils  only,  358. 

gift  of  residue,  340,  345. 
'  particular  residue  not  revoked  by  subsequent  gift  of  general  residue,  ib^ 

parol  evidence  as  to  date  of  execution,  341. 

burden  of- proof  as  to  inconsistency,  341  n. 
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HHODE  ISLAND  STATUTES^ 
disposing  age,  61  n. 

married  woman's  testamentary  capacity,  79  n. 
after-acquired  lands,  166  n.,  603  n. 
devise  to  witness,  189  n. 
attestation,  198  n. 
nuncupative  will,  240  n. 
revocation  hy  marriage,  271  n. 

birth  of  child,  272  n. 
posthumous  children,  272  n. 
charitable  gifts,  390  n. 
no  lapse  of  gift  to  descendant,  639  n. 

3aOMAN  CATHOLIC  RELIGION,  bequest  in  furtherance  of,  how  far  good,  SSL 


S. 

^'SAID  LANDS,''  370. 

BAITJOTL—See  Mabd^eb. 

SALE, 

under  decree  for  payment  of  debts,  no  conversion  as  to  surplus,  327. 

so  of  sale  under  act  of  parliament,  327. 

contra  if  under  power,  327. 

conveyance  upon  trust  for,  for  payment  of  debts  only^  did  not  revoke  will,  315b 

SANITY, 

presumed,  104. 

See  Ikbanitt. 
evidence  admissible  as  to,  before,  at  and  after  date  of  will,  112. 

fiATISFACTION  of  legacy,  by  gift  from  testator  in  his  lifetime  may  be  evidenced 
by  canceling  of  l^^y  in  his  will,  303. 

SCHEME,  when  the  court  will  pay  a  charitable  legacy  without,  458. 
iSes  Charity. 

SCOTLAND, 

heir  according  to  Jaw  o^  not  excluded  from  share  of  personalty  under  English 

intestacy,  15, 16. 
testamentary  power  in,  15  n. 
excepted  from  9  Oeo.  II.,  c.  36,  to  what  extent,  445. 
Thellusson  act  extends  to,  575. 

SCHEDULE,  unattested,  incorporated,  228  n.,  230. 

SCRIVENER, 

if  interested,  will  void  by  civil  law,  69  n. 

exposed  to  suspicion  at  common  law,  ib. 

how  it  affects  OMtB  prohandi,  70  n. 
if  medical  attendant,  68,  71  n. 
if  executor,  and  whole  benefit  to  persons  not  of  kin,  72  n. 
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8EALIN0, 

not  neoeasary,  35  n. 

a  will,  not  equivalent  to  signing,  bj  testator,  204. 
nor  by  witness,  215. 

SECRET  TRUST, 

ibr  charity,  discoyery  of,  may  be  compelled,  438. 

enforced  against  heir  or  devisee  by  means  of  parol  evidence,  724. 

SENILE  DEMENTIA,  ^  n. 

SEPARATE  USE, 

shown  by  husband's  will,  83  n. 

personal  property  given  to,  wife  may  bequeath,  82. 

whether  same  rule  applies  to  land,  ib. 

SERVANTS^  gift  to,  generally,  means  servants  at  date  of  will,  600. 

SHAKERS,  not  superstitious  gift,  387  n. 

SHARES^ 

in  incorporated  companies,  whether  within  the  mortmain  act^  425. 
in  ordinary  partnerships,  ib. 

SIGNATURE, 

OF  TESTATOR. 

must  be  intended  as  such,  204  n. 

requesting  another  in  vain  to  sign  for  testator  is  not  a,  205  n. 

may  be  by  mark,  201,  255  n.,  256. 

name  need  not  appear,  201. 

may  be  by  initials,  202. 

by  wrong  or  assumed  name,  2012. 
hand  may  be  guided  in  making,  ib. 
to  will  of  anotlier  person  by  mistake,  void,  203. 
to  a  paper  as  will,  does  not^jMr  ae,  show  it  to  be  a  will,  204. 
seal  is  not,  ib. 

may  be  made  by  some  other  person,  204,  256. 
and  by  a  stamp,  204  n. 
such  oilier  person  may  be  a  witness,  204. 
and  witness  may  sign  his  own  name,  205. 
need  not  be  on  each  sheet,  ib. 
even  though  so  stated  in  testimonium  clause,  206; 
may  be  on  separate  piece  of  paper  attached,  205. 
under  statute  of  frauds,  might  be  in  any  part  of  will,  206. 
witnesses  need  not  see  made,  ib.,  210  n. 
acknowledgment  of,  before  each  witness  separately,  sufficient  under  statute 

of  frauds,  209. 
under  1  Vict,  c.  26,  must  be  acknowledged  before  both  simnltaneously,  253^ 

254. 
what  a  sufficient  acknowledgment  of,  under  statute  of  frauds,  212. 
what  under  1  Vict,  c.  26,  253,  254. 
place  o(  under  same  act,  249,  et  aeq, 

in  U.  S.,  33  n.,  251  n.,  253  n. 

under  15  and  16  Vict,  a  24,  26a 
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signature;  (amtmued.) 

words  following  signatare,  250  n.,  251,  252  n. 
cutting  oB^  a  reyocation  of  will,  801. 

OF  WITNESS. 

may  be  hy  mark,  213. 

by  initials,  ib. 
need  not  sign  liis  own  name,  214. 
sealing  is  not  sufficient,  215. 
hand  may  be  guided  in  making,  ib. 
whether  sufficient  to  hold  top  of  pen,  ib. 
must  be  made  in  presence  of  testator,  ib. 
.must  not  be  made  by  another  person  for  the  witness,  ib. 
nor  made  by  witness  at  another  time  and  only  acknowledged  in 

testator,  ib. 
on  a  re-execiition  not  sufficient  to  go  over  previous  signature  with  dry  pen,  Ok 
must  be  some  mark  apparent  on  face  of  paper,  ib. 
must  be  an  intention  that  mark  should  stand  for  signators^  ib. 
should  be  in  what  place,  216. 
cutting  off,  a  revocation  of  will,  301. 
position  of  witness  presumed  in  absence  of  proof,  22S. 

Su  PrEBENCB — RSYOGATIOH. 

flOCIETY, 

unincorporated,  may  take,  181  n.,  412  n. 
society  to  be  incorporated,  413  n. 

80LDIEB,  will  o(  see  1  Vict,  c.  26,  {  12,  Herbert  t.  Herbert,  1  Deane  6^  1  Jar.  (V. 
8.)  1177.    iS^,  too,  60  n.,  238. 

SOUND  AND  DISPOSING  MIND,  what,  103. 

SOUTH  CAROLINA  STATUTES, 
disposing  age,  61  n. 
after-acquired  land,  156  n.,  603  n. 
devise  to  witness,  189  n. 
attestation,  199  n. 
revocation  by  marriage,  271  n. 
force  of  English  statutes,  383  n. 
no  lapse  of  gift  to  descendant,  639  n. 

SPECIFIC, 

not  revoked  by  general  bequest  in  codicil,  346. 
bequest,  doctrine  as  to,  when  will  speaks  with  regard  to^  609. 
See  Pe&[0D. 

STATUTES, 

whether  applicable  to  wills  previously  made: 
after-acquired  lands,  156  n. 
incorporating  devisee  (society'),  182  n. 
enabling  devisee  to  take,  ib. 
alien  naturalization,  188. 
execution  of  wills,  201  n.,  202  n. 
English,  in  force  in  U.  S.,  180  n. 
See  English  Statutes— Akebioan  STA.TDTai. 
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OTEWARB,  direction  to  emphj  particular,  704. 

STOCK,  in  public  funds, 

u  considered  movable  propertji  4. 
how  wills  of,  must  be  executed,  242. 

SUBSCRIPTION— iSfe«  Signatube. 

SUBSTITUTIONAL  legwsy,  construction  put  on  gift  o(  354. 

SUICIDE,  no  proof  of  insanity  at  date  of  will,  112. 

SUPERSTITIOUS  USES, 
what  are,  379. 

devisees  may  be  compelled  to  disclose  whether  they  take  for,  380. 
in  U.  S.,  386  n. 

SURRENDER, 

¥  ^opyholiU  to  use  (^  vUl^ 

'  necessary  before  55  Geo.  III.,  c.  192, 165. 
was  the  operative  conveyance,  not  the  will,  ib. 
notwithstanding,  legal  estate  descended  to  the  heir,  165. 
necessary  notwithstanding  previous  surrender  by  way  of  mortgage,  ib. 
'  made,  will  operate  as  severance  of  joint  tenancy,  ib. 

bar  of  freebench,  ib. 
omission  of,  snpplied  by  55  Geo.  IIL,  c.  192,  ib. 
formal  only,  supplied  by  that  statute,  ib. 
by /erne  eoverttf  not  supplied  by  that  statute,  ib. 
custom  not  to,  bad,  91k,  166. 

« 

T. 

TEARING, 

revocation  of  will  by,  282, 301. 
includes  catting,  ib. 

Su  Obliteration — Rbyooatioh. 

TENANT  AT  WILL^  direcdon  to  devisee  to  permit  occupation  by,  whether  oblig»> 
tory,  703, 

TENNESSEE  STATUTES, 

after-acquired  land,  156  n.,  603  n. 

attestation,  198  n. 

holograph  will,  200  n. 

no  lapse  of  gift  to  descendant^  638  n. 

TESTAMENTARY, 

what  instruments  have  been  held  to  be,  26,  e<  Mg. 
words  of  present  gift  do  not  make  an  instrament)  45. 

TEXAS  STATUTES, 
disposing  age,  61  n. 
after-acquired  land,  156  n.,  603  n. 
perpetuity,  504  n. 
ao  lapse  of  gift  to  descendant,  639  n. 
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••  THEREUNTO  BELONGING,"  what  indaded  in,  732. 

TOMB,  bequest  for  repair  of  testator'sy  not  charitable,  898,  406  n. 

TRAITOB  can  make  a  will,  87-90.      . 

TBEATY  WITH  FOBEIGN  OOUNTBY,  how  teitamentary  power  a^EecCed  lj»  17» 

TBUST, 

paper  signed  by  trostee  operatiTC  as  admission  of,  288  n. 

secret;  for  charity,  devisees  may  be  compelled  to  disclose^  880, 488. 

enforced  against  heir  or  devisee  by  parol  evidence,  884. 
what  words  sufficient  to  create,  678. 
preoatory  vmrds,  when  they  create,  680. 
doubtful  expressions  which  create,  684. 

precatory  words  added  to  gift  for  donee's  ''own  use"  do  not  create,  686. 
doubtful  expressions  which  do  not  create,  685. 

when  gift  for  a  purpose  creates  obligatory  trust  for  that  particolar  pnrpoH^  694» 
where  purpose  is  not  for  benefit  of  donee  alone,  three  constructions,  696i. 

1st,  complete  trust,  697. 

2d,  discretion  liable  to  be  controlled,  698. 

3d,  no  trust,  700. 
gift  to  H  to  dispose  of  among  her  children,  or  for  benefit  or  maintenancs^  Ao, 

of  her  children,  when  it  creates,  701,  702. 
gift  to  A  to  enable  him  to  bring  np  his  own  or  B's  children,  does  not  oreate^  70L 
distinction  between  gift  to  A  to  provide  for  his  children  and  gift  opoii  trust  for 

his  children,  702,  703. 
direction  to  permit  tenants  to  continue  in  occupation,  whether  it  createi^  708. 
direction  to  employ  particular  steward  or  receiver,  whether  it  createiy  704. 
parol  evidence  admissible  to  repel  resulting,  724. 

TRUSTEE, 

charity  not  to  fail  for  want  of,  410  n.,  414  n. 

legacy  to,  as  a  mark  of  respect,  not  revoked  by  substitution  of  another  tnutee,  346^- 

devises  by,  148  n. 

paper  signed  by  operating  as  admission  of  trust,  233  n. 

TBUST  ESTATES^  usual  course,  as  to  devolution  o(  by  devise,  148  n. 
See  Trustee, 

TUBKE  Y— Sise  Ottohan  Emfibe. 


u. 

ULTEBIOB  ESTATES— iS!60  Aochcleratioh. 

UNATTESTED  CODICIL, 

cannot  be  authorized  by  will  previously  executed,  232. 
cannot  pass  realty  although  its  conversion  previously  directed  by  wiU,  288» 
when  made  valid  by  subsequent  attested  codicil,  262,  264. 
since  1  Vict,  c.  26,  does  properly  come  under  description  of  codicil,  264. 
See  Chaboe — Bevocation. 

UNBOBN  PEBSON,  gift  to,  for  life,  when  valid,  625.    See  CHi£DBmr— CuuHw 
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UNCERTAINTY, 

in  general,  643,  ei  teq, 

''or"  construed  "and/'  and  oonyeraely,  644  n. 

07  siTBJEOTy  646,  et  aeq.  * 

in  case  of  gift  of ''  all/'  646. 
''one  equal  share/'  646  n. 
"a  fuU  share/'  lb. 
''a  small  tracts"  ib. 

"  any  earthly  property  which  God  hath  been  pleased  to  giye  me,"  ib. 
'*  remainder/'  ib. 
"  dolkrs  "  (Confederate),  ib. 

**  as  much  as  shall  equal  the  proper^  of  the  man  she  manies,''  660l 
of  indefinite  part,  void,  649. 
of  an  indefinite  sum  to  executors  for  their  trouble,  amonnt  will  be  aaoer- 

tained,  ib. 
so  also  in  case  of  gift  for  maintenance  of  children,  ib. 
"  of  £3000  or  thereabouts,"  to  be  raised  by  aocomulation,  ib. 
where  amount  is  stated  difierently  in  dififerent  places^  660* 
<>f  shares  to  be  determined  by  person  not  named,  652. 
of  definite  amount  to  be  selected  by  donee,  ib. 
of  indefinite  part  to  be  selected  by  donee,  ib. 
of  "a  close  W.,"  there  being  two,  663. 
of  what  shall  not  be  disposed  of  by  a  prior  legatee^  668. 
of  what  a  prior  legatee  does  not  want,  ib. 
of  gift  over  on  death  of  a  prior  legatee  intestate,  ib. 
of  what  shall  be  left  at  death  of  A,  ib. 
in  specific  chattels,  654. 

of  what  shall  be  left  at  decease  of  A,  the  tenant*for  h£b,  664. 
of  what  shall  be  left,  preceded  by  a  power  of  appointment^  665. 
of  the  whole  except  an  uncertain  part,  666. 
of  what  remains  after  deducting  uncertun  part,  ib. 
of  what  remains  after  proyiding  for  object  illegal  or  nnasoertainable^  667. 
of  certain  sum,  together  with  furtherHinoertain  sum,  good  as  to  the  fittmv, 

661. 

07  OBJXCT, 

in  case  of  gift  to  one  of  the  sons  of  A,  662. 

wrong  number,  661  n. 

misnomer,  ib.,  674^  676. 

"  aforesaid  "  nephews  when  none  previously  named,  666. 

"  the  one  to  be  heir  to  the  other,"  666. 

"survivors,"  666. 

"heirs  or  next  of  kin,"  667. 

"  A  or  his  heirs,  executors  or  assigns,"  668. 

to  poorest  of  kindred,  662. 

to  several,  blank  being  left  for  one  name,  663. 

to  class  with  exception  of  unascertained  person,  664. 

to  A  or  B>  666. 
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iia»j^^: 


;TAIirrY,  (emUmiud.) 
,   bj  incomplete  or  unoertain  reference  to  otBar  xm&s,  668* 
to  person  to  be  ascertained  bj  ftitare  act  of  testator,  ib. 
to  sereral  scuocesBiTelj,  669. 

to  an  object  of  which  more  than  one  answer  the  deioriptioiii  662  n. 
to  each  of  two  objects  where  there  is  onlj  one  to  answer  the  desoc^Cloo^ 

662  n, 
to  uncertain  charitable  object,  671,  403  n. 

See  CoAxiTY—Cx  Freb, 

OF  DTCBCRTPTIOW  OV  SUBJECT  OB  OBJBGT, 

all  particolars  need  not  be  correct,  647  n^  671* 

mistake  in  locality,  672. 

leasehold  described  as  freehold,  ib. 

misnomer  of  corporations,  662  n.,  678. 

conpect  name  generally  oyermles  incorrect  descriptioii,  674 

but  description  maj  be  snch  ss  to  oyerrole  name^  676. 

or  may  be  snch  as  to  explain  mistake,  677. 

cases  of  mistakes  in.  gifts  to  children,  ib. 

where  part  of  description  applies  to  one  person  and  part  to  anotha^  67& 

reference  to  locality  most  refer  to  or  define  boundary,  678. 

one  answering  description,  other  more  probable,  ib. 

OF  IBTBBKIB  GBBATED. 

esse  of  trust  created  but  no  objects  defined,  678. 

gift  subject  to  further  disposition,  in  donee's  discretion,  680. 

precatory  words  will  in  general  create  a  trusty  680. 

so  words  of  confidence,  ib. 

certainty  of  object  not  necessary  to  create  trust,  if  testator  thoagjit  there 

was  a  certainty,  685. 
where  gift  is  to  ''  absolute  use,"  "  own  use,''  Ao^  no  trust  created  by  preca> 

tory  words,  686. 
expressions  of  good  will  raise  no  trust,  685. 
instances  of  words  too  indefinite  to  create  a  trust,  689. 
where  the  property  referred  to  by  precatory  words  is  not  dear,  698. 
difierence  in  result  between  trust  not  being  created  or  being  created  for 

uncertain  objects,  693. 
gift  being  for  a  purpose  for  benefit  of  donee,  purpose  is  not  obUgatoiy,  694. 
where  ^tuuUuin  of  interest  is  left  to  discretion  of  trustees^  695. 
where  purpose  is  not  for  benefit  of  donee  alone^  three  constreotlani^  696y 

eleeq. 
1st,  complete  trust  created,  697. 
2d,  discretion  liable  to  be  controlled,  698. 
3d,  no  trust,  700. 
gift  to  A  to  bring  up  and  maintoin  B  no  trusty  702. 
what  words  render  it  obligatory  to  employ  a  particular  steward  or  baOif(  704 

See  BxTBr-'BjBBUvnsQ  TBiTgr— Tbubx. 
XJHDUE  INFLUENCE— iSSss  Inflttsnob. 
XJNITABIAN  MINISTER,  bequest  for,  good,  880. 
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V. 

VAXirDITY,  chanoeiyjnxisdictionasto^Miu  « 

VAULT— &e  Tomb. 

VJERMONT  STATUTES, 
disposing  age,  61  n. 

married  woman's  testamentary  oapadtji  70  tu 
after-aoquired  land,  156  n.,  608  n.  « 

deyise  to  witneBs^  189  n. 
attestation,  199  n. 
no  lapse  of  gift  to  descendant^  689  n. 

y^EffUNQf^t  leaseholds  devised  with  freeholds  in  strict  settlement  must  be  in  fiist 
tenant  in  tail  bj  purchase  640, 

VIRGINIA  STATUTES, 
disposing  age,  61  n. 
after^acqoired  land,  156  n.,  608  n. 
deyise  to  witness,  189  n. 
attestation,  198  n. 
holograph  will,  200  n.   . 
imncnpative  will,  289  n. 
leTOcation  by  marriage,  271  n. 

birth  of  children,  272  n. 
force  of  English  statntes,  888  n. 
deyise  for  religious  worship,  890  n. 
lapsed  devise  to  residuary  legatee,  685  n. 
no  lapse  of  gift  to  descendant,  689  n. 

VOID,  part  of  will  may  be^  and  part  not,  71. 

w. 

WEST  VntGINIA  STATUTES^ 
disposing  age,  61  n. 
after-acquired  land,  156  n.,  608  n. 
deyise  to  vritness,  189  n. 
attestation,  198  n. 
reyocation  by  marriage,  271  n. 
force  of  English  statutes,  888  n. 
deyise  for  religious  worship,  390  n. 
no  lapse  of  gift  to  descendant,  689  n. 

WIFE, 

of  exile  may  make  a  will,  84. 
of  felon,  85. 

gift  to,  refers  to  wife  at  date  of  will  if  there  be  one^  698* 
if  there  be  none,  what  wife  it  refers  to^  lb. 

WILL, 

definitions,  26  n. 
ambulatory  and  revocable,  26. 
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WILL,  (wmtiimed,) 

oodicUs  all  ptiti  of  one  will,  S7  n. 
ezpreauons  of  future  intenUon,  not  a,  26. 

nor  of  intention  to  revoke  former  will,  27  n. 
one  testator  may  leave  seyeral  will%  9mch  disposing  of  a  distinct  parcel  of  prop- 
erty, 82. 
maj  be  in  pencil,  22. 

or  with  blanks,  ^ 

or  printed,  88  n. 
space  between  condnsion  and  signature  must  be  reasonable^  88  n. 
intention  necessaiy  to  make  wiU,  88  n^  89  n. 

must  appear  on  its  fiu)e,  84  n. 

parol  evidence  o^  84  n^  86  n. 
maj  be  incorporated  subsequently  into  a  deed,  89  n. 
form  of,  26,  el  9eq, 
in  form  of  deed,  84. 

of  articles  of  agreement^  86. 
and  deed  together  testamentary,  ib. 
whether  it  includes  codicil  added  thereto^  268, 
See  aXeo  Fobk  of  WiUi. 

WIBOONSIN  STATUTES, 
disposing  age^  61  n. 
aftoNboquired  land,  156  n.,  608  B. 
attestation,  198  n. 
no  la^  of  gift  to  descendant^  689  n. 

WISH^  words  expressing,  when  they  create  a  trasli  680. 

WITNESS  to  wiU, 

effect  of  giifts  to^  in  a  will  of  freeholds,  189. 

in  a  will  of  personalty,  192. 
copyholds,  ib. 

gift  to  witness  only,  void  by  statute,  191. 

not  a  mere  chaige  on  land  of  debts  due  witnea^  ih. 

how  affected  by  release  of  interest^  190. 
statute  1  Vict,  192. 
American  statutes^  189  n. 
executor  competent,  193. 
probate  against  evidence  of  witness,  220. 
subscribers  to  sanity  of  testator,  221  n. 
presence  o(  257. 

position  at  time  of  signing,  206,  210  n.,  225. 
credibiUty  o^  189,  225,  258. 
interested  witness  cannot  prove  his  own  credibility  at  time  of  execution  of  will, 

225  n. 
executor  cannot  be,  2&6  n.;  bui  see  198. 
wife  of  executor  may  be,  221^  n. 
not  wile  of  legatee,  227  n.,  192, 
requirement  of  1  Vict,  c  26,  as  to  number,  249,  252. 
where  the  witness  is  supernumerary,  192,  256  n. 
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WITNESS  to  wiU,  (conHmud,) 
gift  40  husband  or  wife  oi^  ib. 
may  take  under  codicil  and  noe  vena,  ib. 
maj  sign  wili  for  testator,  20i. 
need  not  be  in  same  hoose  or  room  as  testator,  228. 
credibility  o^  225,  ee  wgf. 
felon  may  be,  267. 

whether  lunatic  or  idiot  may  be,  257. 
what  a  good  signature  qt,  21d,  ef  »eq. 
to  wiU  nnder  1  Yict,  c.  26,  need  not  be  credible,  258» 

See  AcmrowTiMTKiTnwtr— ATnBWATf<»--CtonMBiijrr— Pbmehcb--^^ 
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